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Opinion 

Date 

Topic 

Summary 

1-53 

Apr  29 

MOTOR  VEHICLES. 

CRIMINAL  LAW. 

PENALTY. 

Calculation  of  allowable  weight  per  tire  as  provided  under  Sec. 

304.180,  Mo.  RS.  Cum.  Supp.  1951.  Lack  of  criminal  intent  no  defense 
for  violation  of  foregoing  statute  under  Sec.  304.240,  Mo.  RS.  Cum. 

Supp.  1951. 

1-53 

July  9 

INTANGIBLE 

PERSONAL  PROPERTY 

TAX. 

Payments  received  by  Educational  Credit  Bureau,  Inc.,  a Missouri 
corporation,  from  students  located  outside  the  State  of  Missouri  are 
not  to  be  included  for  the  purpose  of  determining  the  tax  of  that 
corporation  under  the  provisions  of  Credit  Institutions  Act. 

1-53 

Oct  2 

ELECTIONS. 

ELECTION 

COMMISSIONERS. 

Members  of  boards  of  election  commissioners  provided  for  in  Senate 

Bill  No.  5 of  67th  General  Assembly,  applicable  to  counties  containing 
city  or  part  of  city  of  more  than  400,000,  do  not  have  to  be  confirmed 
by  Senate. 

2-53 

Jan  29 

HEALTH, 

DEPARTMENT  OF. 

ADULTERATED 

FOODS. 

The  offering  for  sale  of  meat  product  designated  as  "tenderette,"  the 
advertisement  of  which  states  the  ingredients  contained  therein,  none 
of  which  ingredients  are  injurious  to  health  in  the  proportion  used  in 
such  product  and  none  of  which  ingredients  are  prohibited  by  Missouri 
law,  is  not  in  violation  of  the  laws  of  Missouri. 

2-53 

Jan  31 

DIVISION  OF  HEALTH. 

It  is  the  duty  of  the  Director  of  the  Division  of  Health  to  enforce 

Section  315.080,  RSMo  1949,  throughout  the  State  of  Missouri,  in  all 
cities,  including  those  under  special  constitutional  charter,  except  as  to 
hotels  of  fireproof  construction  of  more  than  three  stories  in  height 
situated  in  cities  now  having  fire  and  building  ordinance  regulations 
and  which  are  erected  and  maintained  in  compliance  with  such  fire  and 
building  ordinances. 

2-53 

Feb  17 

HEALTH,  DIVISION 

OF. 

REGULATIONS, 

EFFECT  OF. 

State  Milk  Regulations  of  Division  of  Health  promulgated  under 
authority  of  Sections  196.045  and  196.050  RSMo  1949,  of  food  and 
drug  laws,  and  coming  within  narrow  limits  of  subject  matter  and 
scope  of  operation,  and  have  the  force  and  effect  of  statutory  laws. 

2-53 

Mar  26 

DIVISION  OF  HEALTH. 

BIRTH  CERTIFICATES. 

The  Division  of  Health  may  accept  for  filing,  after  the  time  prescribed 
for  filing,  the  birth  certificate  of  one  whose  birth  certificate  is  on  file  in 
another  state,  upon  the  submission  of  proof  by  such  person  sufficient 

to  convince  the  Division  of  Health  that  he  was  born  in  this  state. 

2-53 

Apr  21 

DIVISION  OF  HEALTH. 

BIRTH  CERTIFICATES. 

Division  of  Health  may  not  amend  or  alter  a birth  certificate  except  at 
request  of  person  whose  birth  certificate  it  is  sought  to  have  altered  or 
amended,  then  only  upon  submission  of  such  proof  as  required  by  Div. 

or  court. 

2-53 

Apr  22 

SEWER  DISTRICTS. 

It  is  illegal  for  city,  town,  village  or  sewer  district  to  place  a rental 
charge  on  its  sewer  system  for  maintenance  thereof  or  for  building  up 
construction  reserve,  unless  revenue  bonds  are  first  voted  and  issued. 

2-53 

Apr  29 

Hon.  James  R.  Amos, 

M.D. 

WITHDRAWN 

2-53 

May  1 

DIVISION  OF  HEALTH. 

ILLEGITIMATE 

CHILDREN. 

BIRTH  CERTIFICATES. 

The  information  required  in  a birth  certificate  is  very  largely  a matter  of 
discretion  resting  in  the  Department  of  Health  of  the  State  of  Missouri; 
that  mothers  may  assign  names  to  their  children  in  those  cases  where 
paternity  is  doubtful  or  in  which  the  child  is  illegitimate;  that  birth 
records,  based  upon  information  furnished  by  the  mother  of  the  child, 
which  records  supply  personal  particulars  relating  to  the  father,  but  not 
the  name  of  the  father,  should  not  have  the  name  of  the  child 
removed  nor  the  information  relating  to  the  father,  prior  to  the  filing 

of  the  birth  certificate. 

2-53 

May  7 

COUNTY  HEALTH 

CENTERS. 

TRUSTEES'  LIABILITY 

FOR  MEDICAL  AND 

NURSING 

MALPRACTICE. 

Board  of  Trustees  of  County  health  Center,  or  members,  when 
performing  statutory  duties,  act  officially.  Not  legally  liable  for  medical 
or  nursing  malpractice  allegedly  committed  by  board,  or  members 
during  performance  of  official  acts.  But  if  board  directs,  participates  in, 
or  subsequently  ratifies  acts  of  malpractice  of  its  personnel,  or 
knowingly  employs  doctors  and  nurses  lacking  necessary  professional 
qualifications,  experience  and  fitness  to  perform  assigned  duties,  then 
board,  or  members  engaging  in  such  activities  would  be  personally 
liable  to  patient  injured  by  malpractice  of  said  personnel. 

2-53 

May  11 

DIVISION  OF  HEALTH. 

BIRTH  CERTIFICATES. 

ADOPTION. 

Birth  certificate  of  illegitimate  child  adopted  by  husband  of  child's 
mother  in  adoption  proceeding  in  which  natural  mother  did  not  join 
should  contain  information  regarding  adopting  father  and  information 
contained  in  original  birth  certificate  regarding  the  natural  mother. 

2-53 

Sept  3 

DIVISION  OF  HEALTH. 

A soft  drink  consisting  of  orange  juice,  water,  stabilizer  and 
preservatives,  in  a container  labeled  "Orange  Blend"  is  not  misbranded 
under  the  Missouri  Food,  Drug  and  Cosmetic  Law.  Definitions:  "drink" 

"mix"  and  "blend." 

2-53 

Sept  17 

CONSTRUCTION  OF 

STATUTES. 

FOOD  AND  DRUGS. 

NONALCOHOLIC 

DRINKS. 

Sections  196.125,  196.130  and  196.135,  RSMo  1949,  to  be  read  and 
construed  along  with  other  sections  of  RSMo  1949,  particularly 

Sections  196.010,  196.045,  and  196.050.  Nonalcoholic  drink  a food 
within  meaning  of  Section  196.010.  Manufacturer  of  such  drink 
containing  fluoride  compound,  who  makes,  sells,  offers  or  exposes  to 
sale,  or  has  same  in  his  possession  with  intention  to  sell,  when  drink  is 
adulterated,  is  subject  to  criminal  prosecution  for  violating  Sections 
196.130  and  196.135,  unless  satisfactory  evidence  offered  to  State 

Division  of  Health  as  provided  by  Section  196.085,  that  fluoride 
compound  in  drink  was  required  or  could  not  be  avoided  in 
manufacturing  process.  Division  of  Health  to  promulgate  regulations 
limiting  fluoride  compounds,  and  allow  production  to  continue.  Product 
not  deemed  adulterated,  and  manufacturer  cannot  be  criminally 
prosecuted  under  Sections  196.130  and  196.135,  RSMo  1949. 

2-53 

Sept  21 

NARCOTIC  DRUGS. 

HOUSE  BILL  185. 

DIVISION  OF  HEALTH. 

Division  of  Health  should  issue  a license  for  the  sale  of  narcotic  drugs 
by  wholesale  to  such  applicants  as  give  satisfactory  proof  of  the 
matters  set  forth  in  paragraphs  1 and  2 of  Section  195.040,  RSMo. 

1949;  Division  of  Health  is  not  justified  in  withholding  such  a license 
until  such  applicant  furnishes  proof  that  he  is  a licensed  pharmacist  or 
has  a licensed  pharmacist  in  his  employ. 

3-53 

Mar  11 

APPROPRIATIONS. 

No  disbursements  to  be  made  under  Section  10.380,  Laws  of  Mo., 

1951,  page  235,  in  absence  of  valid  contract  for  work. 

3-53 

Mar  11 

APPROPRIATIONS. 

Comptroller  should  not  certify  any  disbursements  under  H.S.H.R.  No.  13 
until  termination  of  pending  litigation. 

3-53 

Apr  16 

APPROPRIATIONS. 

COMPTROLLER. 

CONSTITUTIONAL 

LAW. 

BOUNTIES. 

Attempted  limitation  of  reimbursement  to  Counties  for  payment  of 
bounties  by  Perfected  H.B.  224,  Sec.  8,  and  Perfected  H.B.  325,  Sec. 
3.160,  unconstitutional  and  void. 

3-53 

Apr  25 

COUNTY  COURTS. 

PUBLIC  FUNDS. 

County  Court  cannot  pay  hospital  and  doctor  bill  of  injured  employee 
from  public  funds.  Whether  such  employee  may  receive  salary  while 
hospitalized  is  matter  within  discretion  of  County  Court.  Unused 
balance  of  special  fund,  purpose  for  which  raised  having  been 
accomplished,  may  be  transferred  to  General  Revenue  Fund,  or  such 
other  fund  as  may  be  in  need  of  such  fund. 

3-53 

May  5 

SOCIAL  SECURITY. 

COMPTROLLER. 

MOTOR  VEHICLES. 

Persons  selling  vehicle  and  driver's  licenses  and  collecting  of  other 
taxes  for  the  State  Department  of  Revenue  under  the  provisions  of 

Laws  of  Mo.  1951,  page  863,  are  not  covered  under  the  provisions  of 
the  Old  Age  and  Survivor's  Insurance,  page  788,  Laws  Mo.  1951. 

3-53 

May  29 

MISSOURI  DENTAL 

BOARD. 

Missouri  Dental  Board  may  employ  legal  counsel. 

3-53 

June  5 

APPROPRIATIONS. 

Kansas  City  not  entitled  to  reimbursement  from  state  for  mental 
patients  in  hospital  maintained  by  public  funds  in  absence  of 
appropriation  therefor. 

3-53 

July  7 

APPROPRIATIONS. 

No  statutory  authority  exists  to  permit  the  state  to  become  obligated 
to  pay  the  expenses  of  a band  and  drum  and  bugle  corps  designated 
by  a particular  Veterans'  Organization  in  attending  its  National 

Convention. 

3-53 

July  30 

CIRCUIT  COURTS. 

JUDGES. 

SALARIES  AND  FEES. 

A Circuit  Judge  retired  under  Article  V,  Sec.  27,  Constitution  of 

Missouri,  1945,  is  entitled  to  receive  one-half  of  the  amount  of  what 
would  be  his  present  salary  were  he  not  retired  and  remained  in  office, 
rather  than  one-half  of  his  salary  at  the  time  of  his  retirement.  Such 
retired  Judges  are  entitled  to  the  benefits  of  any  increase  of  salary  of 
Circuit  Judges  made  after  their  retirement,  but  before  the  end  of  their 

term  of  office. 

3-53 

July  30 

APPROPRIATION. 

DEPARTMENT  OF 

PUBLIC  HEALTH  AND 

WELFARE. 

CONSTITUTIONAL. 

GENERAL  ASSEMBLY. 

Construing  House  Bill  396  passed  by  the  67th  General  Assembly.  Part 
invalid  as  an  attempt  by  the  General  Assembly  to  legislate  in  an 
appropriation  act. 

3-53 

July  31 

TAXATION. 

Steamboats  and  other  vessels  owned  by  corporations  to  be  assessed  in 
the  county  in  which  such  owner  has  its  principal  place  of  business. 

3-53 

Aug  19 

Mr.  Newton 

Atterbury 

WITHDRAWN 

3-53 

Oct  14 

Hon.  Roderic  R. 

Ashby 

WITHDRAWN 

3-53 

Nov  16 

GENERAL  ASSEMBLY. 

APPROPRIATION. 

COMPTROLLER. 

Contingent  expenses  of  the  General  Assembly  incurred  prior  to  July  1, 
1953  can  be  paid  out  of  contingent  fund  General  Assembly 
appropriation  1951-53  and  out  of  Section  8.020,  House  Bill  397  passed 
by  the  67th  General  Assembly. 

3-53 

Dec  22 

CIVILIAN  EMPLOYEES. 

SOCIAL  SECURITY. 

Civilian  employees  of  the  National  Guard,  who  are  paid  by  the  Federal 
Government,  are  not  subject  to  coverage  under  State  Social  Security 

Law. 

4-53 

Jan  8 

CONDEMNATION  FOR 

RIGHT  OF  WAY. 

It  is  the  duty  of  the  Prosecuting  Attorney  to  represent  the  county  in 
condemnation  of  right-of-way  for  establishment  of  county  road. 

4-53 

June 

MOTOR  VEHICLE. 

A motor  vehicle  registration  license  is  unnecessary  where  the  motor 

25 

REGISTRATION. 

LICENSE. 

vehicle  is  used  exclusively  on  the  private  property  of  the  owner. 

5-53 

Mar  30 

CRIMINAL  LAW. 

HIGHWAYS. 

MOTOR  VEHICLES. 

Mere  accidental  dropping  of  dangerous  substances  upon  highways  is 
not  alone  a criminal  offense.  Penalty  for  violation  of  Section  304.160, 
RSMo  1949,  provided  by  Section  304.570,  RSMo  1949. 

5-53 

Apr  3 

SPECIAL  ROAD 

DISTRICTS. 

ELECTIONS. 

Manner  of  casting  a ballot  in  an  election  to  continue  or  discontinue  the 
organization  of  a special  road  district. 

5-53 

May  21 

SUBPOENAS. 

WITNESSES. 

Circuit  Clerk  may  issue  subpoena  in  blank. 

5-53 

July  7 

TAXATION. 

SERVICEMAN. 

Penalty  for  delinquent  state  and  county  property  taxes  should  not  be 
assessed  on  property  owned  as  tenants  by  the  entirety,  where  such 
delinquency  occurs  during  period  that  husband  is  absent  from  his 
home  and  engaged  in  the  military  service  of  this  state  or  of  the  United 

States. 

5-53 

July  31 

TAXATION. 

Unassessed  personal  property  may  not  be  added  to  tax  books  after 
October  31  by  assessor,  collector  or  county  court,  and  therefore 
person  whose  property  was  not  assessed  is  entitled  to  a statement  that 
no  taxes  were  owed  by  him.  County  of  residence  on  January  1 is 
county  from  which  statement  regarding  personal  property  tax  liability 
must  be  obtained  for  use  under  Section  301.025,  MoRS,  1951  Supp. 

5-53 

Nov  16 

LOTTERIES. 

GIFT  ENTERPRISES. 

An  operation  whereby  a school  issues  numbered  receipts  for  ten  cents 
each,  or  twelve  for  $1.00,  which  receipts  entitle  the  holder  to  a chance 
for  a prize,  contains  the  elements  of  a lottery  and  is,  therefore,  illegal. 

6-53 

Sept  11 

COUNTY  COURTS 

THIRD  CLASS 

COUNTIES. 

SALARY  AND 

MILEAGE. 

It  is  the  opinion  of  this  department  that  county  court  judges,  in 
counties  of  the  third  class,  will,  for  the  remainder  of  their  present 
terms,  receive  $10.00  per  day  for  the  first  ten  days  in  any  month  in 
which  court  is  held,  and  $5.00  per  day  for  each  additional  day  in  each 
month  in  which  court  is  held,  and  5C  per  mile  necessarily  travelled  in 
going  to  and  returning  from  the  place  of  holding  court. 

6-53 

Oct  22 

Hon.  J.  Abner  Beck 

WITHDRAWN 

6-53 

Oct  29 

TAXATION. 

MERCHANTS  TAX. 

Person  who  at  his  residence  in  one  county,  by  telephone  and  mail,  sells 
ties  stored  in  another  county  is  a merchant  and  subject  to  merchants 

tax. 

7-53 

Jan  1 

SCHOOLS. 

Board  of  directors  of  school  district  may  direct  where  pupils  will  attend 
school  within  the  district  in  order  to  provide  best  educational  facilities 

for  school  children. 

10-53 

Apr  29 

MUNICIPAL 

CORPORATIONS. 

BONDS. 

(1)  Bonds  voted  for  sewer  system  may  not  be  converted  for  use  on 
water  system;  (2)  city  could  not  become  indebted  for  20%  of  its 
valuation  for  such  purpose  and  also  10%  of  its  valuation  for  water 
system. 

10-53 

May  27 

CRIMINAL  LAW. 

PRELIMINARY 

HEARING. 

No  authorization  for  payment  for  a copy  of  the  transcript  of  the 
original  examination  in  the  preliminary  hearing  of  a homicide  case. 

10-53 

June 

CONSERVATION 

Construing  Section  4.510  of  House  Bill  No.  361,  passed  by  the  Sixty- 

11 

COMMISSION. 

APPROPRIATION. 

seventh  General  Assembly. 

LEGISLATURE. 

10-53 

June 

24 

CONSERVATION 

COMMISSION 

AGENTS  POWERS. 

No  Conservation  Commission  agent  or  other  officer  has  any  lawful 
authority  to  confiscate  or  hold  permanently  or  destroy  property  of  an 

individual  used  in  the  violation  of  the  Game  and  Fish  Laws  or 

regulations  of  the  Conservation  Commission.  Such  officer  or  agent  may 
only  take  temporarily  into  his  custody  any  such  property  to  be  used  as 

evidence  to  convict  a violator. 

10-53 

Nov  12 

SCHOOLS. 

SCHOOL  DISTRICTS. 

SCHOOL 

TRANSPORTATION. 

Board  of  directors  in  common  school  district  may  employ  parent  of 
child  to  transport  such  child  to  school,  but  may  not  employ  the  child 
himself  or  make  allowances  to  such  child  in  lieu  of  transportation; 
school  districts  not  liable  in  tort  for  negligence  of  driver. 

11-53 

June 

15 

PROSECUTING 

ATTORNEYS. 

SALARIES. 

Effective  date  of  H.B.  160  is  August  29,  1953.  In  computing  salary  of 
prosecuting  attorney  in  3rd  and  4th  class  county,  determine  the  base 
salary;  add  25%  of  base  salary;  add  25%  of  this  figure;  add  $600.00. 

12-53 

Mar  10 

LEGISLATURE  AND 

STATUTES. 

Construction  placed  on  proposed  House  Bill. 

12-53 

Apr  17 

MOTOR  VEHICLES. 

DIRECTOR  OF 

REVENUE. 

LICENSE. 

The  term  "owner"  in  Section  301.010,  Laws  Mo.  1951,  'means:  (1)  The 
.holder  of  the  legal  title.  (2)  The  vendee  when  the  vehicle  is  subject  to 
an  agreement  for  conditional  sale.  (3)  The  vendee  when  the  vehicle  is 
subject  to  an  agreement  on  a lease  with  a condition  of  sale.  (4)  A 
mortgagor  in  the  event  he  is  entitled  to  possession  of  the  vehicle;  in 

accordance  with  the  definition  in  said  section. 

12-53 

July  21 

MOTOR  VEHICLES. 

SALES  OR  USE  TAX. 

EXEMPTIONS. 

1)  When  a surviving  spouse  inherits  motor  vehicle  from  deceased 
owner  who  paid  sales  or  use  tax  required  by  Secs.  144.440  and 

144.450,  Laws  of  Mo.  1951,  and  adds  names  of  children  to  application 
for  title  as  co-owners  and  surviving  spouse's  interest  is  exempt  from 
tax  under  latter  sec.,  children  are  not  entitled  to  exemption  under  said 
sec.  They  are  required  to  pay  tax  in  amount  of  2%  of  purchase  price  of 
vehicle  less  value  of  interest  of  surviving  spouse.  2)  A motor  vehicle 
registered  and  operated  in  another  state  in  good  faith  by  owner  90 
days,  then  moved  into  Missouri  where  certificate  of  title  is  sought,  if 
sales  tax  paid  by  owner  on  purchase  price  in  state  of  registry,  and 
application  for  title  is  only  in  name  of  owner,  he  is  exempt  from  sales 
or  use  tax  under  Sec.  144.450,  supra.  If  owner  gives  spouse  an  interest 
in  vehicle  and  desires  spouse's  name  on  application  and  certificate  of 
title,  Missouri  sales  or  use  tax  is  due.  Tax  is  2%  of  purchase  price  or 
appraised  value  of  vehicle  less  value  of  interest  retained  by  owner. 

12-53 

Sept  23 

MOTOR  VEHICLE. 

REGISTRATION. 

LICENSE  AND  FEE. 

Payment  of  prescribed  registration  fees  under  Sec.  301.060,  Laws  Mo. 
1951,  is  required  and  a certificate  of  ownership  to  a motor  vehicle 
must  first  be  obtained  as  a prerequisite  to  obtaining  a certificate  of 

registration  under  Sec.  301.010(19)  RSMo.  1949.  Under  the  provision 
of  the  definition  of  owner  in  Sec.  301.010(18)  Laws  Mo.  1951,  page 

695,  697,  the  Director  of  Revenue  is  not  authorized  to  register  a motor 
vehicle  in  the  name  of  any  person  except  the  owner  under  the 

definition  of  said  section. 

13-53 

Jan  29 

OFFICERS. 

FEES  AND  SALARIES. 

SHERIFFS. 

Salary  of  sheriff  in  fourth  class  elected  in  1948  is  reduced  by  change  in 
population  as  shown  by  1950  decennial  census. 

13-53 

Feb  6 

Mr.  Hilary  A.  Bush 

WITHDRAWN 

13-53 

Mar  5 

EXTRADITIONS. 

A finding  by  a juvenile  court  that  a person  under  seventeen  years  of 
age  is  a juvenile  delinquent  is  not  the  basis  for  extradition  and  such 
person  cannot  be  extradited  on  the  basis  of  the  delinquency  charge. 

13-53 

May  15 

NEPOTISM. 

PUBLIC  OFFICER. 

Receiving  personal  service  from  wife  does  not  violate  Section  6,  Article 
VII  Constitution  of  Missouri  1945,  where  the  wife  does  not  occupy  an 
official  position  nor  render  service  to  the  State. 

13-53 

May  28 

PUBLIC  OFFICERS. 

Offices  of  County  Judge  and  Deputy  Sheriff  incompatible,  and  one 
person  cannot  hold  both  offices  simultaneously. 

13-53 

July  13 

CO-OPERATIVE 

ASSOCIATIONS. 

TAXES. 

The  Pure  Milk  Producers  Assoc,  of  Kansas  City,  Missouri,  is  not  exempt 
from  payment  of  a merchant's  tax  levied  by  the  County  Court  of 

Jackson  County  Missouri. 

13-53 

Aug  5 

COUNTY  ASSESSORS. 

Compensation  of  assessor  who  takes  office  September  1,  1953, 
determined  under  Senate  Bill  No.  40  of  the  67th  General  Assembly. 

13-53 

Oct  9 

STATE  MERIT  SYSTEM 

LAW. 

SECRETARY  BOARD 

OF  PROBATION  AND 

PAROLE. 

That  the  provisions  of  the  State  Merit  System  Law  do  not  apply  to  the 
Secretary  of  the  Board  of  Probation  and  Parole. 

13-53 

Oct  28 

SHERIFFS. 

COUNTY  COURTS. 

DEPUTIES. 

County  court  of  a first  class  county  has  authority  to  authorize  the 
appointment  of  deputy  sheriffs  in  addition  to  statutory  number  and  to 
appropriate  money  for  their  compensation  regardless  that  the  sheriff 
has  voluntarily  stated  to  the  court  that  he  proposes  to  have  such 
additional  deputies  attend  a full-time,  two-month  training  course  while 
employed  as  deputy  sheriff. 

13-53 

Nov  17 

COUNTY  COURTS. 

PLANNING 

COMMISSION. 

JACKSON  COUNTY. 

The  Planning  Commission  of  Jackson  County  is  not  authorized  to 
appoint  attorneys  to  represent  it;  the  Planning  Commission  of  Jackson 
County,  the  Board  of  Zoning  Adjustment  of  Jackson  County,  and  the 
County  Court  of  Jackson  County,  are  to  be  represented  by  the  county 
counselor  of  Jackson  County. 

14-53 

Feb  6 

BOARD  OF  ELECTION 

COMMISSIONERS. 

Board  of  Election  Commissioners  of  City  of  St.  Louis  has  authority  to 
provide  for  an  additional  magistrate  district  by  virtue  of  the  1950 
census  and  is  vested  with  sole  authority  to  create  such  new  district. 

14-53 

Apr  28 

COUNTY  COLLECTOR. 

PROSECUTING 

ATTORNEY. 

TAXATION. 

In  suit  to  collect  delinquent  tangible  personal  property  taxes  in  Class  2 
counties:  1)  Collector  should  institute  necessary  proceedings;  2) 
Prosecuting  Attorney  should  prosecute  such  suites  without  additional 
compensation  to  himself,  and,  3)  Such  suits  should  be  in  the  name  of 
the  State  of  Missouri  at  the  relation,  and  to  the  use  of  the  Collector. 

15-53 

Jan  12 

DEPARTMENT  OF 

CORRECTIONS. 

Department  of  Corrections  has  no  authority  to  charge  off  items  due 
Penitentiary  Industries  Revolving  Fund.  Unpaid  sums  due  Penitentiary 
Industries  Revolving  Fund  for  Auto  License  plates  furnished  other 
departments  of  State  Government. 

15-53 

Feb  16 

MOTOR  VEHICLES. 

DEPARTMENT  OF 

REVENUE. 

Reciprocity  between  Missouri  and  Illinois. 

15-53 

Mar  12 

MOTOR  VEHICLES 

OPERATORS' 

LICENSES. 

Licenses  not  revocable  for  conviction  of  three  offenses  of  careless 

driving  within  two  years,  when  offense  occurred  prior  to  effective  date 
of  Section  302.271,  V.A.M.S. 

15-53 

Apr  21 

FEED. 

AGRICULTURE. 

"Custom-mixed  feeds"  do  not  come  within  provisions  of  Missouri  Feed 
Law,  Sections  266.150-266.280,  RSMo  1949.  Feeds  compounded  by 
ingredients  in  proportions  representing  the  average  requested  by 
various  feeders  and  offered  or  exposed  for  sale  to  customers  in  the 
ordinary  course  of  business  as  a "custom-made  cattle  feed"  is  a 
"commercial-feeding  stuff"  within  the  provisions  of  the  Missouri  Feed 

Law. 

15-53 

Aug  5 

AGRICULTURE. 

STATE 

ENTOMOLOGIST. 

Notice  to  a resident  of  an  area  found  by  the  State  Entomologist  to  be 
infested  with  the  Japanese  beetle,  stating  that  on  a given  date  the  area 
would  be  treated  with  DDT,  and  advising  such  resident  to  take  certain 
measures  to  protect  his  property,  is  not  authorized  or  required  by  law, 
has  no  legal  effect,  and  its  service  upon  the  resident  is  merely  a matter 
of  courtesy. 

15-53 

Aug  17 

SCHOOLS. 

SCHOOL  DISTRICTS. 

Public  meeting  must  be  held  in  order  to  effect  valid  dissolution  of 
reorganized  school  district  in  accordance  with  Sec.  165.310,  RSMo 

1949.  Attempt  to  organize  school  districts  from  territory  included  in 
reorganized  school  district  following  invalid  attempt  at  dissolution  of 
reorganized  school  district  is  void  and  officers  of  such  common  school 
districts  have  no  authority  or  legal  standing  as  such. 

15-53 

Sept  1 

AGRICULTURE. 

Under  Section  266.080,  Mo.  R.S.,  Cum.  Supp.  1951,  a farmer  or  seed 
producer  selling  seed  of  his  own  production,  who  delivers  such  seed  to 
a purchaser  via  a common  carrier,  or  who  advertises  same  in  a 

newspaper  published  outside  the  county  of  his  residence,  is  a 
seedsman  and  must  comply  with  all  the  requirements  of  the  Missouri 
Seed  Law.  The  membership  of  such  producer  in  the  Missouri  Seed 
Improvement  Association,  an  organization  which  tests  and  certifies 
seed  produced  by  its  members,  does  not  take  such  producer  outside 
the  purview  of  such  statute. 

15-53 

Sept  3 

AGRICULTURE. 

A statement  in  an  advertisement  that  seed  has  been  "cleaned"  or 

"recleaned"  is  not  a "statement  of  the  quality,  purity,  or  cleanliness  of 
the  seed"  within  the  contemplation  of  Subsection  (3)  (d)  of  Section 
266.080,  Cum.  Supp.  1951;  and  that  a farmer  selling  seed  of  his  own 
production  is  not,  by  reason  of  use  of  such  description  in  advertising, 
deprived  of  the  exemption  provided  him  by  said  section. 

15-53 

Sept  22 

AGRICULTURE. 

SEED. 

A farmer  offering  unlabeled  seed  for  sale  by  a public  sales  service 
violates  Section  266.071,  Paragraph  1,  Subsection  (2),  RSMo, 

Cumulative  Supplement,  1951,  and  the  operator  of  a "community  sales 
service"  may  also  be  held  criminally  liable  for  selling  unlabeled  seed  in 

violation  of  the  above  section. 

15-53 

Dec  4 

SPECIAL  ROAD 

DISTRICT. 

COUNTY  COURT. 

STATUTES. 

Construction  of  Section  233.320  and  233.325  RSMo.  1949  relative  to 

the  formation  of  special  road  districts. 

16-53 

Oct  30 

Hon.  L.  M.  Chiswell 

WITHDRAWN 

18-53 

June  6 

GARNISHMENT. 

MAGISTRATE 

COURTS. 

In  Magistrate  Court  only  money  owed  to  the  defendant,  by  the 
garnishee,  at  time  of  answer  of  interrogatories  is  subject  to 
garnishment. 

19-53 

Mar  5 

GRAND  JURY. 

CRIMINAL  LAW. 

EVIDENCE. 

CIRCUIT  COURT. 

Authority  of  member  of  a grand  jury  to  testify  in  trial  on  an  indictment 
as  to  a confession  made  before  said  grand  jury  by  the  defendant. 

Official  court  reporter  who  took  testimony  before  grand  jury 
unauthorized  to  testify  at  the  trial  on  an  indictment  returned  by  the 
grand  jury. 

19-53 

Mar  10 

DEPARTMENT  OF 

BUSINESS  AND 

ADMINISTRATION. 

No  appropriation  may  be  made  for  Bi-State  Development  Agency 
subsequent  to  December  31,  1951. 

19-53 

Apr  8 

CONSTITUTIONAL 

LAW. 

GENERAL  ASSEMBLY. 

Members  of  General  Assembly  privileged  from  arrest  except  for  cases 
of  treason,  felony  or  breach  of  the  peace,  during  the  session  of  the 
General  Assembly  and  for  the  fifteen  days  next  before  the 

commencement  and  after  the  termination  of  each  session. 

19-53 

June 

ATHLETIC 

Sponsorship  of  private  wrestling  show  by  unlicensed  organization  not 

11 

COMMISSION. 

criminal.  "Booking"  of  professional  wrestlers  for  wrestling  show,  either 

CRIMINAL  LAW. 

BOXING. 

WRESTLING. 

public  or  private  not  criminal. 

19-53 

July  14 

Hon.  Bert  Cooper 

WITHDRAWN 

19-53 

Sept  2 

APPROPRIATIONS. 

Appropriation  for  the  payment  of  salary  of  "other  necessary 
employees"  may  not  be  used  for  payment  of  salary  increase  of  the 
Director,  Department  of  Business  and  Administration. 

19-53 

Sept  19 

CONSERVATION 

COMMISSION. 

Form  denoted  "Special  Use  Permit"  is  in  proper  legal  form  and,  when 
duly  executed,  will  be  enforceable  as  to  the  provisions  thereof. 

19-53 

Sept  19 

CONSERVATION 

COMMISSION. 

DAMAGES. 

Proposed  form  of  easement  for  flood  rights  is  in  proper  legal  form  and, 
when  duly  executed,  will  protect  the  Conservation  Commission  from 
claims  for  all  damages  resulting  from  the  construction  and 
maintenance  of  a dam  on  Big  Lake  in  Holt  County,  Mo. 

20-53 

Jan  29 

MERCHANDISE. 

ASSESSMENT. 

TAXATION. 

Merchant's  stock  of  goods  should  be  taxed  at  the  place  where  it  is 

located. 

20-53 

Feb  3 

COSMETOLOGY. 

PRACTICE  OF. 

STATE  BOARD  OF 

COSMETOLOGY. 

COMPENSATION. 

TIPS,  LICENSE. 

A person  who  dresses  hair  and  receives  nothing  for  such  service  is  not 
required  to  obtain  a certificate  of  registration  from  the  State  Board  of 
Cosmetology.  What  constitutes  the  occupation  of  hairdressing, 
cosmetology  and  manicuring  is  set  forth  in  detail  in  Section  329.020, 
supra,  and  where  the  things  enumerated  are  done  for  tips  regularly 
give  they  constitute  compensation  and  a license  must  be  secured. 

20-53 

Feb  19 

SCHOOLS. 

ELECTION. 

Proponents  and  opponents  of  school  bond  issue  under  Section 

165.040,  RSMo  1949,  not  entitled  to  challengers  and  checkers  at 

election  on  said  bonds. 

20-53 

May  11 

SCHOOLS. 

Apportionment  of  "county  foreign  insurance  tax  fund"  moneys  referred 
to  in  Sec.  148.360,  RSMo  1949,  to  be  based  on  number  of  school 
children  in  each  county.  Where  school  district  lies  in  two  or  more 
counties  split  enumeration  must  be  considered  according  to  rule 
announces  in  subparagraph  4 of  Sec.  165.190. 

20-53 

June 

19 

SCHOOLS. 

ELECTIONS. 

ABSENTEE  BALLOTS. 

Absentee  ballots  must  be  cast  in  school  elections  on  question  of  issuing 
bonds  or  increasing  tax  rate.  Application  for  absentee  ballots  made  to 
official  charged  with  furnishing  regular  ballots.  Absentee  ballots 
counted  by  canvassers  appointed  by  body  or  officials  charged  with  duty 
of  canvassing  election  returns. 

20-53 

July  16 

SCHOOL  DISTRICTS. 

TAXATION. 

Revised  estimate  and  changed  levy  may  be  filed  if  such  action  is  taken 
prior  to  any  action  having  been  taken  upon  the  original  estimate  and 
levy. 

20-53 

Sept  3 

WORKMEN'S 

COMPENSATION. 

INSURANCE. 

Employers  under  the  Workmen's  Compensation  Act  must  pay  the  total 
cost  of  insurance  covering  their  liability  to  their  employees.  The 
Employee  is  prohibited,  by  the  Compensation  Act  of  this  State,  from 
paying  any  part  of  such  cost  of  insurance. 

20-53 

Dec  23 

COUNTY  COURTS. 

HEALTH. 

NURSES. 

PUBLIC  HEALTH. 

A County  Court  is  not  authorized  to  employ  a public  health  nurse 
unless  the  Division  of  Health  has  made  a formal  written  report  that  it 
considers  the  services  of  a public  health  nurse  necessary,  under 

Section  192.140,  RSMo  1949,  or  unless  a petition  signed  by  two 
hundred  and  fifty  taxpayers  has  been  presented  to  the  County  Court 
asking  for  appointment  of  a public  health  nurse  or  nurses,  under 

Section  192.160,  RSMo  1949. 

21-53 

Feb  10 

CONSTITUTIONAL 

LAW. 

Missouri  State  Highway  Commission  determination  of  limited  access  to 
state  highway  prevails  over  inconsistent  city  ordinance. 

21-53 

Apr  9 

Hon.  Bill  Davenport 

WITHDRAWN 

21-53 

Apr  16 

SCHOOLS. 

BUILDINGS. 

Board  of  directors  of  local  reorganization  school  district  may  rescind 
order  for  election  to  authorize  issuance  of  bonds  for  borrowing  money 
for  purpose  of  erection  of  school  building. 

21-53 

May  22 

CRIMINAL  LAW. 

CIRCUIT  CLERKS. 

(1)  No  criminal  prosecution  would  lie  for  dumping  rubbish  along  banks 
of  stream  on  own  property  which  washes  down  stream  in  high  water; 

(2)  Sec.  583.280,  Mo.  R.S.,  1951  Supp.,  relating  to  compensation  of 
clerks  of  courts  of  criminal  jurisdiction,  applies  only  in  counties  having 
population  in  excess  of  500,000  or  in  cities  of  such  population. 

21-53 

June 

13 

Hon.  Bill  Davenport 

WITHDRAWN 

21-53 

Aug  17 

COMPENSATION. 

COUNTY  RECORDER. 

That  the  county  recorder  in  fourth  class  counties  wherein  the  offices  of 
circuit  clerk  and  recorder  have  been  combined,  shall  receive  only  that 
portion  of  the  additional  compensation  provided  in  Section  2 of  Senate 
Bill  166,  passed  by  the  67th  General  Assembly,  prorated  from  the 
effective  date  of  said  bill;  furthermore,  that  such  payment  shall  be 
made  in  monthly  installments  as  provided  under  Section  50.330,  RSMo 

1949. 

21-53 

Oct  2 

SPECIAL  ROAD 

DISTRICTS. 

FOURTH  CLASS,  NON- 
TOWNSHIP 

COUNTIES. 

TREASURER'S  DUTY. 

Treasurer  of  fourth  class,  non-township  county  also  treasurer  of  special 
benefit  assessment  road  district  organized  under  Sections  233.170  to 
233.315,  RSMo  1949.  When  district  commissioners  draw  warrant  on 
treasurer  issued  in  payment  of  construction  or  improvements  on 
district's  roads  to  member  of  court  of  said  county,  and  warrant  is 
regular  on  face,  it  is  duty  of  treasurer  to  cash  same  out  of  available 
district  funds.  He  and  sureties  will  not  incur  liability  on  official  bond. 

21-53 

Nov  5 

CRIMINAL 

Under  provisions  of  Section  544.530  RSMo.  1949,  and  Supreme  Court 

PROCEDURE. 

SECTION  544.530, 

RSMO.  1949. 

SUPREME  COURT 

RULE  32.01. 

Rule  32.01,  when  defendant  is  charged  by  indictment  or  information 
with  criminal  offense  in  circuit  court,  bail  not  fixed,  and  court  not  in 
session,  it  is  mandatory  duty  of  circuit  clerk  to  ascertain  if  offense  is 
bailable  within  meaning  of  Article  1,  Section  20,  Constitution  of 

Missouri,  1945.  If  bailable,  to  fix  reasonable  bail,  and  to  release 
defendant  when  sufficient  bond  in  that  sum  given.  If  offense  not 
bailable,  bail  must  be  refused.  Reasonableness  of  bail  question  of  fact 
for  clerk.  Bail  fixed  in  greater  sum  than  will  secure  attendance  of 
defendant  at  trial  or  from  time  to  time,  term  to  term  continued  to,  and 
restrains  defendant  from  departing  without  leave,  is  excessive  within 
meaning  of  Article  1,  Section  21,  Constitution  of  Missouri,  1945,  and 
denies  defendant's  constitutional  right  to  bail  for  bailable  offense. 
Subject  to  these  exceptions  clerk  has  no  discretionary  powers  of  refusal 
to  admit  defendant  to  bail  or  to  prescribe  time,  place  or  conditions  of 

admittance  to  bail. 

22-53 

Apr  21 

CHARTER  COUNTIES. 

CITIES,  TOWNS  AND 

VILLAGES. 

The  term  "incorporated  cities,"  found  in  Section  18(c),  Article  VI, 
Constitution  of  Missouri,  includes  all  incorporated  cities,  towns  and 
villages. 

22-53 

May  15 

FOODS  AND  DRUGS. 

BUTTER. 

AGRICULTURE. 

The  mixing  within  the  State  of  Missouri  of  butter,  vegetable  fats, 
vitamins  and  preservatives  to  make  a product  intended  for  human  food 
without  the  labels  specifying  in  what  percentage  the  vegetable  fats 
enter  into  the  composition  is  a violation  of  Section  196.770,  RSMo 

1949,  and  that  the  offering  of  such  product  for  sale,  without  informing 
the  purchaser  of  the  percentage  or  quantity  of  the  various  ingredients, 

is  also  a violation  thereof. 

22-53 

June 

12 

COUNTY  COURTS. 

DRAINAGE  DISTRICTS. 

County  courts  may  organize  drainage  districts. 

22-53 

Sept  22 

INTOXICATING 

LIQUOR. 

CHURCH. 

PREMISE. 

(1)  Where  an  annex,  which  is  built  onto  a church  and  which  becomes  a 
part  of  the  church,  is,  at  its  nearest  point,  within  the  prescribed 
distance  from  a premise  where  intoxicating  liquor  is  sold,  that  the  sale 
of  intoxicating  liquor  on  such  premise  is  illegal  without  consent;  (2) 

That  a building  where  intoxicating  liquor  is  sold,  which  at  its  nearest 
point  is  within  the  prescribed  distance  from  a church,  may  be 
partitioned  and  that  if  after  being  partitioned,  a premise  is  created 
which  at  its  nearest  point  is  without  the  prescribed  distance  from  a 
church,  the  sale  of  intoxicating  liquor  on  such  premise  is  legal. 

24-53 

Jan  19 

CRIMINAL  LAW. 

Secs.  12.010  and  12.020  RSMo  1949  divest  State  of  Missouri  of 

jurisdiction  over  violations  of  criminal  law  occurring  on  land  occupied 
by  Public  Health  Service  Hospital,  525  Couch  Avenue,  Kirkwood, 

Missouri. 

24-53 

Jan  31 

TOWNSHIP 

(1)  Resident  of  special  road  district  may  serve  as  member  of  township 

COUNTIES. 

board,  and  (2)  residents  of  special  road  district  may  vote  in  township 

elections. 

24-53 

Feb  6 

CRIMINAL  LAW. 

ASSAULT  AND 

BATTERY. 

NOT  GUILTY  OF. 

WHEN. 

A surgeon  performing  emergency  operation  upon  a dead  woman  for 
the  purpose  of  saving  the  life  of  her  unborn  child  and  no  permission 
was  given  from  any  person  who  could  legally  give  same,  is  not  guilty  of 
assault  or  battery,  or  any  other  offense  under  the  criminal  laws  of 

Missouri. 

24-53 

Feb  20 

CRIMINAL 

JURISDICTION  OVER 

WELDON  SPRINGS 

ORDNANCE  PLANT 

AND  SYNTHETIC 

FUELS 

DEMONSTRATION 

PLANT. 

(1)  That  exclusive  criminal  jurisdiction  of  crimes  committed  on  the 

2,085  acre  tract  which  comprises  the  U.S.  Ordnance  Plant  area,  is 
vested  in  the  United  States.  (2)  That  exclusive  criminal  jurisdiction  of 
crimes  committed  on  the  area  which  comprises  the  Synthetic  Fuels 
Demonstration  Plant,  located  in  Pike  County,  at  Louisiana,  Missouri,  is 

vested  in  the  United  States. 

24-53 

Mar  6 

Mr.  John  E.  Downs 

WITHDRAWN 

24-53 

Mar  24 

CONSTITUTIONAL 

LAW. 

PROBATE  JUDGES 

AND  EX  OFFICIO 

MAGISTRATES. 

Bill  to  provide  increase  in  salary  for  probate  judges  where  an  activated 
armed  services  camp  is  located  is  constitutional. 

24-53 

Apr  4 

CRIMINAL  LAW. 

EXPOST  FACTO. 

STATUTES. 

Effective  date  of  Section  563.374,  Mo.  R.S.  Cumulative  Supplement 

1951,  90  days  subsequent  to  adjournment  of  66th  General  Assembly 
on  April  30,  1952.  Conviction  for  an  offense  prior  to  effective  date  of 

statute  convicted  under  is  invalid. 

24-53 

Apr  17 

COUNTY  COURT. 

TAXATION. 

PUBLIC 

IMPROVEMENT. 

Real  property  held  by  a trustee  under  Section  140.260,  RSMo  1949,  is 
subject  to  the  lien  of  a special  tax  bill  for  public  improvement  provided 
for  in  Section  88.333;  that  such  special  tax  bill  may  not  be  enforced 
against  the  county  court  as  a claim  against  general  revenue;  and  that 
the  county  court  has  no  authority  to  order  such  property  conveyed  to 
the  general  contractor  in  satisfaction  of  the  lien  of  the  special  tax  bill, 
although  it  may  be  sold  and  conveyed  subject  to  the  lien. 

24-53 

May  22 

SCHOOLS. 

Board  of  Trustees  of  the  Retirement  System  can  legally  make  payment 
of  retirement  allowances  to  a teacher  who  attained  age  seventy  prior 
to  July  1,  1952,  who  did  not  request  a retirement  allowance  who 
served  in  a district  included  in  the  retirement  system  subsequent  to 

July  1,  1952,  and  who  is  now  requesting  a retirement  allowance;  and  to 
a teacher  who  attained  age  seventy  prior  to  July  1,  1952,  who 
requested  a retirement  allowance  and  received  one  or  more  monthly 
payments,  who  returned  to  teaching  after  July  1,  1952,  and  who  is 

again  requesting  a retirement  allowance. 

24-53 

June  5 

SENATE. 

ELECTIONS. 

Board  of  Election  Commissioners  for  City  of  St.  Louis  cannot  make  any 
division  of  city  into  senatorial  districts,  new  districts  having  already 

been  established  under  last  decennial  census. 

24-53 

June 

19 

COUNTY  CLERK. 

Expiration  of  term  of  office  of  one  appointed  by  the  Governor  to  fill 
vacancy  in  the  office  of  county  clerk,  who  shall  hold  office  between  the 
next  general  election,  when  the  regular  term  should  be  filled,  and  the 
beginning  of  such  regular  term. 

24-53 

July  6 

ELECTIONS. 

No  constitutional  or  statutory  provisions  to  prevent  the  use  of  voting 
machines  as  provided  by  Senate  Committee  Substitute  for  Senate  Bills 

Nos.  134  and  135. 

24-53 

Oct  29 

SUPPORT  OF 

DEPENDENTS. 

EXTRADITION. 

Uniform  Support  of  Dependents  Law  does  not  obligate  the  state  to  pay 
costs  incident  to  extradition  for  the  crime  of  failing  to  support. 

25-53 

Mar  5 

CORPORATIONS. 

EMPLOYEES' 

COMPENSATION. 

PAYMENT  PERIOD. 

No  Missouri  statutes  require  any  corporation  doing  business  in  state  to 
pay  compensation  to  employees  as  often  as  once  each  week. 

25-53 

Mar  23 

EMPLOYEES. 

HOLIDAYS. 

WAGES. 

Missouri  statutes  do  not  require  extra  compensation  to  employees  of 
private  persons  or  corporations  for  work  performed  on  Missouri  public 
holidays  listed. 

25-53 

Apr  13 

MATTRESSES. 

USED  BEDDING. 

SALE  OF  USED 

BEDDING. 

SECTION  421.070. 

RSMO  1949. 

Section  421.070,  RSMo.  1949,  regulates  the  sale  of  used  bedding  only. 
Said  section  does  not  regulate  the  renting  of  used  bedding. 

25-53 

Apr  17 

STATE  HOSPITAL. 

ELEEMOSYNARY 

INSTITUTIONS. 

WOMEN. 

LABOR. 

HOURS  OF  LABOR. 

State  hospitals  are  not  "public  institutions"  within  the  meaning  of 

Section  290.040,  RSMo  1949. 

25-53 

July  30 

CHILD  LABOR. 

RADIO 

BROADCASTING. 

Children  12  years  or  older  not  prohibited  from  participating  in  radio 
broadcasting. 

26-53 

Jan  13 

EMBALMING. 

BOARD  OF. 

DEATH  CERTIFICATE. 

No  legal  requirement  that  a licensed  embalmer  sign  death  certificate  of 

one  not  embalmed. 

VITAL  STATISTICS. 

26-53 

Dec  16 

ELECTIONS. 

VOTING  MACHINES. 

1)  Propositions  to  be  voted  upon  should  appear  on  the  ballot  in  the 
same  order  in  which  they  appear  in  petitions  circulated  among  voters; 

2)  In  precincts  where  voting  machines  are  used  there  need  be  no 
rotation  of  the  names  of  candidates;  3)  Not  legal  to  reconstruct 
election  precincts  so  that  each  precinct  would  have  approximately  800 
voters  instead  of  the  number  now  provided  by  law. 

27-53 

Jan  8 

ARMORIES. 

ADJUTANT  GENERAL. 

DEEDS. 

Conditions  and  limitations  in  deeds  reserving  control  under  armories 
for  non-military  uses  not  affected  by  subsequent  law  vesting  control  in 
the  adjutant  general. 

27-53 

Jan  21 

ADJUTANT 

GENERAL'S  OFFICE. 

TITLE. 

Examination  of  quitclaim  deed  and  abstract  of  title  to  land  located  in 
Mexico,  Mo.,  as  site  for  construction  of  two-place  hangar  for  Army 

liaison  aircraft. 

27-53 

Mar  6 

COUNTY  CORONER. 

Duty  of  county  coroner  in  making  a transcript  of  testimony  at  inquest 
proceedings  involving  several  persons. 

27-53 

Mar  11 

APPROPRIATIONS 

FOR  LEASE. 

A state  agency  may  enforce  its  option  on  the  renewal  of  a lease 
beyond  the  period  for  which  appropriations  are  made  if  new 
appropriations  can  be  obtained  for  payment  of  the  rentals  for  the 
renewal  period. 

27-53 

May  1 

TAXATION. 

Proceeds  of  erroneous  sale  for  delinquent  real  property  taxes  to  be 
reimbursed  owner  from  county  treasury. 

30-53 

Feb  4 

COUNTY 

COUNSELOR. 

County  court  of  Jackson  County  authorized  to  appoint  county 
counselor  for  a term  ending  December  31,  1954. 

31-53 

Mar  17 

Hon.  Arkley  W.  Frieze 

WITHDRAWN 

31-53 

Apr  1 

MAGISTRATE  FEE. 

Magistrate  fee  in  criminal  case  allowed  for  each  proceeding,  and  not 

for  each  defendant. 

31-53 

Apr  24 

PROSECUTING 

ATTORNEYS. 

Special  prosecuting  attorney  to  be  appointed  by  court  having 
jurisdiction  of  criminal  case. 

31-53 

Aug  17 

TAXATION. 

COLLEGE 

DORMITORIES 

EXEMPT  FROM. 

WHEN. 

A nonprofit  educational  corporation's  dormitories  and  some  other 
buildings  used  as  housing  facilities  for  its  students  and  no  space  is 
rented  to  any  others  for  residential  or  business  purposes  and 
transaction  was  not  entered  into  by  the  college  for  investment 
purposes,  then  such  buildings  are  used  exclusively  for  educational 
purposes  within  meaning  of  Sub-section  6,  Section  137.100  RSMo 

1949,  and  buildings  are  exempt  from  taxation  as  long  as  they  are  thus 

used. 

32-53 

Mar  10 

Mr.  William  Geekie 

WITHDRAWN 

32-53 

July  9 

TAXATION. 

ST.  LOUIS  CITY 

CHARTER. 

Charter  of  the  City  of  St.  Louis  may  be  amended  so  as  to  authorize  the 
levy  of  a city  earnings  tax  on  income  earned  by  residents  and  income 
earned  by  nonresidents  employed  in  such  city,  and  statute  is 

unnecessary. 

32-53 

Nov  10 

SCHOOLS. 

SCHOOL  DISTRICTS. 

SCHOOL 

TRANSPORTATION. 

Board  of  education  in  reorganized  district  has  authority  to  sell  district- 
owned  buses  in  manner  and  number  deemed  advisable  by  the  board; 
sale  must  be  for  cash;  board  may  contract  with  private  bus  owners  to 
transport  children  of  public  schools  and  such  contract  may  extend 
beyond  one  year's  duration. 

33-53 

Jan  29 

INHERITANCE  TAXES. 

FOSTER  BROTHER 

NOT  ENTITLED  TO 

EXEMPTIONS  AND 

RATE  OF  NATURAL 

BROTHER. 

"A's"  adoption  in  Maine  prior  to  1917  to  be  given  the  same  effect, 
insofar  as  "A's"  rights  under  Missouri  statutes  are  concerned  as  if  "A" 
had  been  adopted  in  Missouri.  "A"  is  child  of  adopting  parents  as  fully 
as  if  born  to  them  in  lawful  wedlock;  can  inherit  from  them,  but  not 
their  kinsmen.  "A"  is  not  brother  of  "B",  a child  of  adopting  parents; 
upon  "B's"  death  intestate  in  Missouri,  "A"  cannot  inherit  from  "B", 
and  "A"  is  not  entitled  to  exemptions  and  rate  allowable  to  brother 

under  inheritance  tax  statutes. 

33-53 

Mar  19 

BOND. 

ARREST. 

One  who  is  arrested  under  a misdemeanor  warrant  in  a county  other 

than  the  one  in  which  the  offense  was  committed  and  the  warrant 

issued,  is  entitled  to  make  bond  before  a Judge  or  a Magistrate  of  a 
court  having  original  jurisdiction  to  try  criminal  offenses  of  the  county 

where  such  arrest  is  made. 

33-53 

Apr  29 

SANITY  HEARINGS. 

PROSECUTING 

ATTORNEY  MAY  NOT 

BE  GUARDIAN'S 

ATTORNEY. 

WHEN. 

When  probate  court  adjudges  one  insane  and  appoints  guardian  who 
was  informant  in  inquiry.  Prosecuting  attorney  who  appeared  for  state 
or  county  at  hearing  cannot  be  retained  as  attorney  for  guardian 
subsequent  to  adjudication. 

33-53 

July  7 

STATE  HIGHWAY 

COMMISSION. 

COUNTY  HIGHWAY 

COMMISSION. 

Powers  and  duties  of  respective  bodies  distinguished. 

33-53 

Aug  19 

DIVISION  OF 

WORKMEN'S 

COMPENSATION. 

STATUTORY 

CONSTRUCTION. 

Under  House  Bill  No.  286,  passed  by  the  67th  General  Assembly, 
employees  who,  heretofore,  filed  a rejection  of  the  provisions  of 

Chapter  287,  RSMo  1949,  that  has  not  been  withdrawn,  need  only  file 
a new  rejection  upon  obtaining  new  employment. 

34-53 

June 

24 

SAVINGS  AND  LOAN 

ASSOCIATIONS. 

BOARD  OF 

A savings  and  loan  association  not  prohibited  under  its  by-laws  or  any 
Missouri  statutes,  may  pay  bonuses  to  employees  or  affiliates  for 
obtaining  new  accounts.  By-law  of  an  association  prohibiting  payment 

DIRECTORS'  POWER. 

of  dividends  upon  accounts  withdrawn  can  be  amended  to  permit 
payment  of  dividends  upon  any  portion  of  withdrawal  between  last 
dividend  date  and  notice  of  withdrawal.  Board  of  directors  lack  power 
under  by-laws  to  create  new  office  of  chairman  of  board.  Office  cannot 
be  created  without  amendment  authorizing  same. 

34-53 

Sept  11 

SAVINGS  AND  LOAN 

ASSOCIATION. 

GENERAL  CREDITOR'S 

PREFERENCE. 

WHEN. 

General  creditors  of  Savings  and  Loan  Association  being  liquidated  and 
dissolved  entitled  to  have  their  claims,  together  with  costs  of 
proceedings,  first  satisfied  before  net  proceeds  are  to  be  distributed  to 
members  pro  rata  according  to  participation  value  of  each  member's 

account. 

35-53 

Feb  20 

PUBLIC 

WAREHOUSES. 

LICENSES. 

The  Douglas-Guardian  Warehouse  Corporation,  a corporation,  is 
conducting  and  operating  a public  warehouse  in  the  City  of  Springfield, 
Greene  County,  Missouri,  as  defined  in  Section  415.010,  RSMo  1949, 
and  is  required  to  comply  with  all  of  the  terms  of  Chapter  415,  RSMo 
1949,  relating  to  warehouses  in  this  State. 

35-53 

Mar  17 

Hon.  Douglas  W. 

Green 

WITHDRAWN 

35-53 

Mar  24 

TAXATION. 

TAXABLE  PROPERTY. 

1)  The  personal  property  of  the  Columbia  Humane  Society  at  Columbia, 
Boone  County,  Mo.  exempt  from  taxation  under  Sec.  6,  Art.  X of  the 
Constitution  of  Missouri,  1945,  and  Sec.  137.100,  RSMo  1949,  because 
such  property  is  used  exclusively  for  purposes  purely  charitable  and 
benevolent;  2)  Individuals  named  herein  are  the  owners  of  certain 
buildings  by  the  terms  of  a contract  severing  said  buildings  from  real 
estate,  conveyed  by  them  to  the  State  Highway  Commission  and  as 
personalty  such  property  is  subject  to  taxation. 

35-53 

Mar  26 

STATE  PARK  BOARD. 

STATE  LANDS. 

State  Park  Board  may  convey  land  for  right-of-way  purposes  for  the 
use  of  State  Highway  Commission. 

35-53 

May  28 

STATE  PARK  BOARD. 

State  Park  Board  is  vested  with  authority  under  Section  253.020,  RSMo 
1949,  to  purchase  property  within  Roaring  River  State  Park,  being  sold 
at  auction  by  the  Eagle  Rock  School  Board. 

35-53 

Sept  16 

Hon.  Philip  A.  Grimes 

WITHDRAWN 

35-53 

Sept  22 

SCHOOLS. 

TAXATION. 

CONSTITUTIONAL 

LAW. 

Property  within  school  districts  added  or  annexed  to  city  district  liable 
to  assessment  and  subject  to  taxation  on  rate  fixed  and  approved  by 
vote  of  people  within  city  district  prior  to  annexation. 

35-53 

Dec  8 

Hon.  Douglas  W. 

Greene 

WITHDRAWN 

35-53 

Dec  14 

STATE  PARK  BOARD. 

CONTRACT. 

Validity  of  proposed  forms  for  letting  concession  contracts.  State 
Purchasing  Agent  has  proper  authority  to  purchase  used  equipment. 

PURCHASING  AGENT. 

36-53 

June 

ADMINISTRATION. 

"Personal  representative"  as  used  in  Par.  2,  Sec.  537.020,  RSMo  1949, 

23 

SURVIVAL  OF 

PERSONAL  INJURY 

CLAIMS. 

APPOINTMENT  OF 

ADMINISTRATOR, 

AND  SPECIAL 

ADMINISTRATOR  FOR 

NON-RESIDENT. 

means  executor  or  administrator  of  deceased  person's  estate. 
"Representative"  as  used  in  Par.  3,  of  said  section  means  special 
administrator  for  deceased  non-resident,  whose  powers  are  limited  to 
those  provided  in  said  paragraph.  Ancillary  administrator  of  non- 
resident's estate,  under  administration  statutes  may  also  be  appointed. 
But  only  when  proper  application  and  proof  of  facts  involved  are  made, 
and  court  is  convinced  of  sufficiency  of  same,  is  it  mandatory  to 
appoint  administrator  for  deceased  resident,  or  ancillary  administrator, 
and  or  special  administrator  for  deceased  non-resident. 

37-53 

Jan  8 

Hon.  David  E. 

Harrison 

WITHDRAWN 

37-53 

Apr  28 

Hon.  C.  D.  Hamilton 

WITHDRAWN 

37-53 

May  4 

PROBATE  COURT. 

MAY  APPOINT 

GUARDIAN  OF  ADULT 

PERSON  NOT 

ADJUDGED  INSANE. 

WHEN. 

Probate  court  lacks  power  under  Missouri  statute  to  appoint  guardian 
of  adult  whose  sole  assets  consist  of  benefit  payments  other  than  old 
age  assistance  authorized  by  Chapter  208,  RSMo  1949,  when  recipient 
was  never  adjudged  insane.  But  when  person  is  adjudged  insane, 
habitual  drunkard,  or  narcotics  addict  and  incapable  of  managing  his 
affairs,  guardian  of  person  or  estate  of  recipient  may  be  appointed. 

Cost  of  proceeding  to  be  paid  from  person's  estate  if  sufficient,  if 
insufficient,  by  county. 

37-53 

May  11 

Hon.  C.  D.  Hamilton 

WITHDRAWN 

37-53 

June 

AUTOPSY. 

Section  194.115  (Senate  Bill  No.  237),  enacted  by  the  67th  General 

26 

CORONERS. 

PHYSICIANS. 

Assembly,  does  not  repeal  Section  58.560,  RSMo  1949,  and  does  not 
require  consent  when  an  autopsy  is  authorized  by  the  persons,  and  in 
the  manner,  provided  by  law. 

37-53 

Oct  23 

Hon.  Roy  Hamlin 

WITHDRAWN 

37-53 

Oct  26 

Mr.  C.  D.  Hamilton 

WITHDRAWN 

37-53 

Nov  12 

DEPARTMENT  OF 

CORRECTIONS. 

STATE. 

CONVEYANCE. 

Director  of  Department  of  Corrections  unauthorized  to  execute 

easement  to  United  States  of  America. 

37-53 

Dec  16 

INHERITANCE  TAXES. 

CORPORATE  STOCK. 

ESTATE  BY  ENTIRETY. 

TRANSFER  BY 

SURVIVOR. 

PROCEDURE. 

Surviving  owner  of  estate  by  entirety  desires  to  sell  or  otherwise 
transfer  certain  corporate  stocks.  If  certificates  of  stock  are  in  surviving 
owner's  possession  or  control,  before  delivery  or  transfer,  he  must  give 
written  notice  to  director  of  revenue  and  attorney  general  and  comply 
with  other  requirements  of  sec.  145.210  RSMo  1949,  unless  he  first 
secures  written  consent,  or  waiver,  of  director  of  revenue  and  attorney 

general  authorized  by  sec.  If  such  stock  certificates  are  included  in 
inventory  and  appraisement  of  estate  of  deceased  joint  owner  during 
administration  proceedings,  and  court  orders  that  no  inheritance  taxes 
are  due  on  the  estate  as  provided  by  subsec.  2,  sec.  145.150  RSMo 

1949,  then  sec.  145.210  RSMo  1949,  shall  be  inoperative  as  to 
surviving  owner  and  no  further  tax  proceedings  shall  be  had.  If 
certificates  in  possession  or  control  of  a corporation,  then  before 
delivery  or  transfer  of  same  to  surviving  owner,  or  to  another  at  said 
owner's  direction,  corporation  must  comply  with  requirements  of  sec. 
145.210  RSMo  1949,  particularly  as  to  notice  to  director  of  revenue 
and  attorney  general,  unless  said  corporation,  as  transfer  agent,  first 
secures  consent  or  waiver  authorized  by  said  section. 

38-53 

July  30 

CRIMINAL 

PROCEDURE. 

BAIL. 

SUPREME  COURT 

RULE  21.14. 

Under  Rule  21.14,  Supreme  Court  Rules  of  Criminal  Procedure  for  all 
Missouri  courts,  one  arrested  without  warrant  for  criminal  offense  of 
careless  and  reckless  driving  of  a motor  vehicle,  a bailable  offense 
under  Sec.  20,  Art.  1,  Cost,  of  Mo.  1945;  while  in  custody  said  person 
may  request  and  be  granted  bail  by  magistrate  court  of  county  having 
jurisdiction  to  try  case  if  charge  filed  in  such  court.  Condition  of  bond 
being  that  person  will  appear  on  specified  date,  or  from  time  to  time 
to  which  cause  may  be  continued,  to  answer  information  that  may  be 
preferred  against  him,  charging  said  offense.  One  arrested  without 
warrant  for  alleged  criminal  offense  and  while  in  custody  applies  to  the 
magistrate  court  of  the  county  having  jurisdiction  if  criminal  charge 
filed,  and  court  orders  sheriff  to  bring  the  prisoner  before  court  and  be 
present  during  consideration  of  application  for  bail;  order  properly  and 
legally  made,  and  duty  of  sheriff  to  obey  same. 

39-53 

Jan  6 

RECORD  OF  DEEDS - 

3RD  CLASS  COUNTIES 

-SEPARATE  CIRCUIT 

CLERK  AND 

RECORDER. 

SALARY  AND 

NUMBER  OF 

DEPUTIES. 

Recorders  in  3rd  class  counties  where  there  is  a separate  Circuit  Clerk 
and  Recorder  determines  the  amount  of  salary  for  deputy  hire  which 

must  be  reasonable.  The  Recorder  in  said  counties  shall  also  determine 

the  number  of  deputies  necessary  to  perform  the  duties  of  the  office 
promptly,  carefully  and  well.  Such  reasonable  payment  to  necessary 
deputy  or  deputies  may  be  deducted  from  Recorder's  fees,  balance 
paid  County  Treasurer. 

39-53 

Jan  29 

COUNTY  CLERK. 

A county  clerk  of  a third  class  county  with  a population  of  more  than 
twenty-four  thousand  and  less  than  thirty  thousand  shall  be  allowed  as 
compensation  for  deputy  and  assistants  an  amount  equal  to  100%  of 
his  salary  as  determined  in  Section  51.300,  exclusive  of  Section  51.415 
and  in  addition  thereto  the  amount  specified  in  Section  51.415,  RSMo 

1949. 

39-53 

May  1 

COUNTIES. 

COUNTY  COURT. 

County  clerk  not  entitled  to  additional  compensation  for  preparing 
payroll  for  county  highway  department  employees. 

COUNTY  CLERK. 

COMPENSATION. 

FEES  AND  SALARIES. 

39-53 

Sept  21 

SCHOOLS. 

COUNTY  TREASURER. 

County  treasurer  having  in  his  possession  funds  derived  in  part  or 
wholly  from  allocation  from  state  aid  to  a reorganized  school  district 
should,  upon  application  of  district  treasurer,  transfer  such  funds  to 
district  treasurer  or,  absent  such  application,  retain  funds  credited  to 
district  until  ordered  to  refund  them  in  whole  or  in  part  to  public 
school  fund  by  some  legally  constituted  body  authorized  to  make  such 

an  order.  Funds  derived  from  local  taxation  should  be  credited  to 

district  and  transferred  to  treasurer  of  district  upon  application  of  such 

treasurer. 

39-53 

Sept  28 

DIVISION  OF  HEALTH. 

PROSECUTING 

ATTORNEY. 

ATTORNEY  GENERAL. 

The  Division  of  Health  may  join  as  realtor  in  an  action  by  the 

Prosecuting  Attorney  of  a county  or  the  Attorney  General  of  the  state 
in  a legal  action;  that  the  Prosecuting  Attorney  of  a county  may 

exercise  discretion  as  to  whether  he  institutes  a civil  action  when 

requested  to  do  so  by  a state  department  such  as  the  Division  of 

Health. 

39-53 

Dec  22 

HIGHWAY 

ENGINEERS. 

PUBLIC  OFFICERS. 

COMPENSATION. 

1.  That  the  county  highway  engineer  in  a county  of  the  third  class  can 
claim  his  per  diem  wage  only  for  those  days  in  which  he  actually 
performs  statutory  services  as  county  highway  engineer.  1.  2. 
Consultation  with  "interested  persons"  other  than  those  with  whom  it 
is  the  statutory  duty  of  the  highway  engineer  to  consult,  is  not  the 
performance  of  services  as  county  highway  engineer  from  which  he  is 
entitled  to  claim  compensation.  3.  The  county  court  is  vested  with  the 
broad  discretion  in  determining  whether  on  any  given  day  the  county 
highway  engineer  has  devoted  to  his  duties  enough  time  to  earn  his 
daily  wage. 

40-53 

Apr  28 

DIVISION  OF  PENAL 

INSTITUTIONS. 

CONTRACTS. 

Provision  for  "delayed  shipment"  incorporated  in  contract  for  purchase 
of  raw  materials  by  reference  is  valid. 

40-53 

Aug  4 

SPECIAL  ROAD 

DISTRICTS. 

Commissioners  of  special  road  district  should  continue  to  carry  on 
business  of  district  pending  appeal  from  county  court  decision 
dissolving  such  district.  County  treasurer  may  honor  warrants  properly 
issued  by  commission  pending  such  appeal. 

41-53 

Feb  25 

CORONERS. 

OFFICE  SPACE. 

COUNTY  COURT. 

SEC.  49.510,  RSMO. 

1949. 

It  is  the  duty  of  the  county,  in  a county  of  the  third  class,  to  furnish  the 
county  coroner  an  office  or  space  to  carry  on  his  official  duties;  to 
maintain  and  equip  said  office;  to  provide  supplies  and  equipment  as 
are  shown  to  be  absolutely  necessary;  all  to  be  taken  care  of  and  paid 
for  out  of  county  treasury,  as  provided  for  in  Sec.  49.510,  RSMo.  1949, 
as  county  court  may  direct. 

41-53 

Mar  18 

SHERIFFS. 

FEES. 

When  term  "day"  is  used  in  Section  57.290  as  to  time  spent  by  sheriffs 
or  other  officers  in  taking  prisoners  to  the  penitentiary  "day"  is  used  as 
a measure  of  time  and  means  a natural  or  calendar  day. 

41-53 

Apr  9 

COUNTY  COURTS. 

County  court  is  not  authorized  to  subject  funds  of  county  to  risks 

incident  to  trade  or  commerce. 

41-53 

June 

23 

RECIPROCITY. 

MOTOR  VEHICLES. 

LICENSES. 

Complete  reciprocity  as  regards  registration  of  motor  vehicles  does  not 
exist  between  the  states  of  Missouri  and  Indiana;  then  a motor  vehicle 
owned  and  registered  in  Indiana  and  leased  to  a Missouri  resident  for  a 
period  of  more  than  thirty  days  must  be  registered  in  Missouri. 

41-53 

Oct  2 

TAXATION. 

INSURANCE. 

DELINQUENT  TAXES. 

LIENS. 

County  has  lien  for  delinquent  taxes  on  proceeds  from  insurance  policy 
paid  for  destruction  of  insured  leased  building  assessed  separately 

from  land. 

41-53 

Oct  5 

Hon.  Haskell  Holman 

WITHDRAWN 

41-53 

Oct  22 

COUNTY  CLERK. 

COUNTY  COURT. 

CLERICAL  HIRE. 

Increase  in  amount  county  clerk  can  expend  for  clerical  hire  or 
additional  compensation  to  regular  deputy  or  assistant,  provided  for  in 
Senate  Bill  290,  67th  General  Assembly,  may  be  expended  during 
present  term  of  county  clerk. 

41-53 

Nov  4 

COUNTY  CLERKS. 

FEES. 

Fees  under  Section  140.100,  Subsection  2,  RSMo  1949,  for  county 

clerks  are  accountable  fees. 

41-53 

Dec  10 

Hon.  Haskell  Holman 

WITHDRAWN 

42-53 

Feb  17 

PRISONERS. 

CRIMINAL  LAW. 

Solvent  convicted  defendant  in  county  of  the  third  class  liable  for 
board  bill  accruing  while  committed  to  jail  by  lawful  authority  as  part 

of  costs. 

42-53 

June 

17 

ROADS  AND  BRIDGES. 

Township  special  road  and  bridge  tax  paid  to  county  treasurer  under 

Sec.  137.585,  RSMo  1949;  county  may  retain  not  to  exceed  five  cents 
on  the  one  hundred  dollars  assessed  valuation  for  the  county  special 
road  and  bridge  fund  and  is  not  required  to  spend  amount  withheld  in 
township  in  which  collected. 

42-53 

Dec  2 

SCHOOLS. 

MERCHANTS. 

Section  163.370,  RSMo  1949,  is  not  violated  by  "merchant"  in  installing 
and  operating  coin-operated  soft  drink  and  candy  vending  machine  in 
public  schools. 

43-53 

Feb  13 

CORONERS  OF 

FOURTH  CLASS 

COUNTIES. 

Coroner  of  fourth  class  county  shall  receive,  as  his  total  annual 
compensation,  the  sum  of  $60.00,  $90.00,  or  $120.00,  depending  upon 
population  of  county.  This  compensation  is  to  be  paid  in  equal  monthly 
installments,  which  would  make  the  monthly  pay  $5.00,  $7.50,  or 
$10.00,  depending,  as  does  the  total,  on  population  of  county. 

43-53 

Apr  3 

Hon.  William  L. 

WITHDRAWN 

Hungate 

43-53 

Apr  20 

CITIES,  TOWNS  AND 

VILLAGES. 

MUNICIPAL 

CORPORATIONS. 

Municipal  corporations  of  Vienna  legally  reactivated  on  Nov.  13,  1951; 
tax  levy  made  in  Dec.,  1951,  by  db.  of  trustees  not  made  in  conformity 
with  law,  invalid  levy,  uncollectible. 

43-53 

May  1 

COUNTY  COURTS. 

NEWSPAPERS. 

(1)  Mandamus  does  not  lie  against  newspaper  to  compel  publication  of 
county  financial  statement;  (2)  posting  of  such  statement,  as  provided 
by  Sec.  50.800,  RSMo  1949,  is  sufficient  when  newspapers  refuse 
publication;  (3)  refusal  of  publication  by  single  owner  of  all  newspapers 
in  county  does  not  violate  Anti-Trust  law. 

43-53 

May  26 

PUBLIC  BUILDINGS. 

HIGHWAY 

COMMISSION. 

Contract  for  addition  of  State  Highway  Commission  building  to  be  let 
by  Director  of  Public  Buildings.  Contract  for  contemplated  State 

Highway  Patrol  Warehouse  need  not  be  let  by  Director  of  Public 
Buildings,  but  contract  must  be  approved  by  him. 

43-53 

May  27 

FERRIES. 

STATE  HIGHWAY 

COMMISSION. 

Missouri  Highway  Commission  has  authority  to  purchase,  operate  and 
maintain  a ferry  across  the  Mississippi  River;  Missouri  Highway 
Commission  has  authority  to  enter  into  contract  with  the  State  of 

Illinois  whereby  the  two  states  could  share  equally  the  cost  of 
purchase,  operation  and  maintenance  of  such  a ferry. 

43-53 

Aug  27 

SCHOOLS. 

SCHOOL  DISTRICTS. 

School  district  has  no  authority  to  transport  children  to  private  schools 
even  though  the  pro  rata  cost  of  transportation  might  be  paid  by  the 
private  school  child  so  transported. 

43-53 

Oct  13 

TREASURER. 

OFFICERS. 

County  treasurer  not  entitled  to  receive  extra  compensation  for  her 
services  performed  in  receiving,  disbursing  and  keeping  account  of  tolls 
and  other  revenues  received  from  the  operation  of  said  bridge  or 
bridges. 

45-53 

Apr  21 

APPROPRIATION. 

REFUNDS. 

Appropriation  under  Section  3.120,  Laws  of  Missouri,  1951,  page  47,  is 
available  only  for  refund  of  "taxes." 

45-53 

May  1 

STATE  MERIT 

SYSTEM. 

EMPLOYEES. 

POLITICAL  ACTIVITIES 

PROHIBITED  WHEN. 

Personnel  Advisory  Board  Rule  15.4(b)  prohibits  employees  under  State 
Merit  System  from  being  candidates  for  nomination  or  election  to 
public  office,  or  engaging  in  political  activities  while  holding  such 
position.  Merit  system  employee  cannot  become  candidate  for  election 
of  director  to  city  school  board  without  resigning  or  securing  leave  of 
absence.  May  attend  political  mass  meeting  but  cannot  take  active  part 
except  to  express  opinion  or  vote  on  any  proposition  if  afforded  the 
opportunity. 

46-53 

Feb  25 

COUNTY  BUDGET 

LAW. 

Attempted  purchase  of  unbudgeted  item  by  county  officer  does  not 
create  obligation  against  county. 

46-53 

Oct  16 

CIRCUIT  CLERK. 

Circuit  Clerk  in  Class  4 Counties,  with  an  assessed  valuation  of  more 

COMPENSATION. 

TAXATION. 

CERTIFICATE  OF 

PURCHASE  AT  LAND 

SALES  - RIGHTS  OF 

HOLDER;  RIGHTS  OF 

COUNTY. 

than  Five  Million  Dollars,  entitled  to  $700.00  annually  as  Parole 
Commissioner,  effective  April  12,  1952.  Holder  of  certificate  of 
purchase  loses  all  rights  in  land  and  purchase  price  paid  if  County 
Collector  does  not  execute  and  record  deed  to  purchaser  within  4 
years  after  date  of  certificate  under  Sec.  140.410,  RSMo  1949.  County 
does  not  thereby  become  the  owner  of  such  lands. 

46-53 

Dec  31 

KANSAS  CITY  SCHOOL 

DISTRICT. 

GENERAL 

OBLIGATION  BONDS. 

BLEACHERS. 

Proceeds  from  the  sale  of  General  Obligation  Bonds  of  the  Kansas  City 
School  District,  issued  pursuant  to  a favorable  vote  on  May  29,  1951, 
of  more  than  two-thirds  of  the  electors  voting  at  a special  election, 
may  be  used  for  the  construction  of  bleachers  and  accompanying 
facilities  on  athletic  fields  on  public  high  school  sites  owned  and 
operated  by  the  Kansas  City  School  District. 

48-53 

Mar  6 

MOTOR  VEHICLES. 

PROBATE  COURTS. 

Creditor  who  obtains  refusal  of  letters  on  estate  of  decedent  in 

accordance  with  Section  461.120,  RSMo  1949,  entitled  to  transfer  of 
motor  vehicle  but  must  show  Director  of  Revenue  authority  from 
proper  court  if  director  requires. 

48-53 

June  9 

LIQUOR. 

WATERS. 

No  intoxicating  liquor  or  3.2  per  cent  non-intoxicating  liquor  license 
may  be  issued  to  boats  operating  on  Lake  of  the  Ozarks. 

48-53 

Sept  23 

BOARD  OF 

ACCOUNTANCY. 

State  Board  of  Accountancy  has  no  power  with  or  without  a rule  to 
that  effect  to  prohibit  the  use  of  the  words  "Company"  or  "and 
Company"  in  the  name  of  a partnership  practicing  public  accountancy; 
nor  does  it  have  any  power  to  refuse,  on  that  ground  alone,  to  register 
the  name  of  a partnership  or  issue  a permit  to  practice. 

48-53 

Nov  25 

ELEEMOSYNARY 

INSTITUTIONS. 

CONSTRUCTION  OF 

HOUSE  BILLS  NOS. 

457  AND  459. 

The  grant  by  the  City  of  St.  Louis  to  the  State  of  Missouri,  on  July  19, 
1948,  of  the  colony  for  feeble-minded  and  epileptics,  and  the  state 
hospital  for  the  insane,  were  absolute  grants  unconditioned  and 
without  possibility  of  reverter;  the  state  of  Missouri  is  not  bound  to 
perpetually  maintain  the  two  above  institutions;  personal  property  or 
additions  made  to  them  after  the  grant  cannot  revert  to  the  City  of  St. 

Louis. 

49-53 

Jan  5 

ELECTIONS. 

STATE 

REPRESENTATIVES. 

A voter  residing  in  that  portion  of  Kansas  City  located  in  Clay  County 
and  who  desires  to  vote  in  a special  election  to  fill  a vacancy  in  the 
office  of  state  representative  must  comply  with  the  city  registration 
laws;  precinct  judges  and  clerks  to  the  same  in  number  as  at  general 

elections. 

49-53 

Jan  8 

Hon.  Milton  B.  Kirby 

WITHDRAWN 

49-53 

July  21 

OFFICERS. 

PUBLIC  OFFICIALS. 

The  term  of  Honorable  Charles  F.  Ford  as  Commissioner  of  the  Bi-State 

Development  Agency  is  for  the  term  of  five  years  from  the  regular 
expiration  date  of  the  term  of  his  predecessor  in  office  rather  than  five 

years  from  the  date  of  his  own  appointment  and  qualification. 

50-53 

May  4 

Hon.  Paul  Knudsen 

WITHDRAWN 

50-53 

Oct  16 

SHERIFFS. 

MILEAGE. 

COSTS. 

When  subpoenas,  summons  and  warrants,  all  in  one  case,  are  given  to 
the  sheriff  for  service  on  one  trip,  that  for  all  such  service  by  the 
sheriff,  he  is  entitled  to  receive  mileage  only  for  service  had  on  one 
person  which  should  be  computed  on  service  to  the  most  remote  point 
and  return.  If,  for  good  cause  shown,  sheriff  is  unable  to  make  all  such 
service  on  the  same  trip,  he  shall  be  entitled  to  additional  necessary 
mileage  required  to  make  such  service  which  must  be  approved  by  the 
prosecuting  attorney  and  county  court.  However,  in  no  case  shall  the 
sheriff  be  entitled  to  but  one  mileage  for  service  in  any  single  case  on 

any  one  person. 

50-53 

Nov  13 

VOTING. 

ELECTIONS. 

If  an  employer  seeks  to  penalize  an  employee  for  taking  time  off  from 
his  employment  to  vote,  on  the  ground  that  such  employee  did  not 
utilize  such  time  to  vote,  the  burden  of  proof  that  the  employee  did 
not  vote  is  upon  the  employer.  All  of  the  employees  or  any  number  of 
such  employees  of  a company,  may  designate  a representative  to 
request  of  their  employer  that  they  be  absent  from  their  employment 
for  the  purpose  of  voting. 

52-53 

Jan  7 

INSURANCE. 

Articles  of  Incorporation  of  Automobile  Owners  Safety  Insurance 
Company. 

52-53 

Apr  1 

INSURANCE. 

Articles  of  Incorporation  of  Grant  Mutual  Insurance  Company. 

52-53 

Apr  10 

INSURANCE. 

Amendment  of  Articles  of  Incorporation  of  Postal  Life  and  Casualty 
Insurance  Company. 

52-53 

Apr  14 

TAXATION. 

INSURANCE. 

Insurance  companies  may  deduct  intangible  personal  property  tax  in 
computing  premium  tax  under  section  148.400,  RS  Mo  1949. 

52-53 

Apr  17 

INSURANCE. 

Contract,  “Form  C-104,  Edition  7-152,  Retail  Credit  Discount  Warranty, 
E-No.  11214",  offered  by  The  Guardian  Credit  Indemnity  Corporation  is 
a contract  of  insurance.  Agent  acting  for  unauthorized  company  in 
selling  contract  subject  to  prosecution  under  Section  375.300,  RSMo 

1949. 

52-53 

Apr  24 

INSURANCE. 

Amendment  of  Articles  of  Incorporation  of  Great  Republic  Life 

Insurance  Company. 

52-53 

May  12 

INSURANCE. 

Amendment  of  Articles  of  Incorporation  of  Automobile  Owners  Safety 
Insurance  Company. 

52-53 

May  14 

INSURANCE. 

Articles  of  Incorporation  of  Mid-America  Fie  and  Marine  Insurance 
Company. 

52-53 

May  14 

INSURANCE. 

Amendment  of  Articles  of  Incorporation  of  Mid-Continent  Casualty 

Company  inconsistent  with  laws  of  Missouri. 

52-53 

May  26 

INSURANCE. 

Amendment  of  Articles  of  Incorporation  of  American  Automobile 
Insurance  Company. 

52-53 

May  28 

INSURANCE. 

Amendment  of  Articles  of  Incorporation  of  Mid-Continent  Casualty 
Company. 

52-53 

June  5 

INSURANCE. 

Articles  of  Incorporation  of  Meramec  Mutual  Insurance  Company. 

52-53 

July  31 

INSURANCE. 

Articles  of  Incorporation  of  Columbia  Mutual  Insurance  Company. 

52-53 

Aug  7 

INSURANCE. 

Described  contract  of  Hill  Funeral  Home  constitutes  an  insurance 

contract,  and  offering  of  the  same  to  the  public  without  meeting 
requirements  of  Missouri  Insurance  Code  is  an  offense  under  Sec. 
375.310,  RSMo  1949. 

52-53 

Sept  8 

INSURANCE. 

Articles  of  Incorporation  of  Missouri  National  Life  Insurance  Company. 

52-53 

Nov  16 

INSURANCE. 

Farmers'  mutual  insurance  companies  subject  to  Sections  380.480  to 
380.570,  RSMo  1949,  may  not  write  "full  coverage"  policy  on  motor 
vehicles  covering  member's  liability  for  personal  injury  or  property 
damage  to  third  persons. 

52-53 

Dec  10 

INSURANCE. 

$100,000.00  limitation  in  subparagraph  (d)  of  Section  375.330,  RSMo 
1949,  applicable  to  insurance  company's  right  to  purchase,  hold  and 
convey  real  estate  is  applicable  to  mutual  companies  comprehended  in 
subparagraphs  (b)  and  (c)  of  said  statute. 

53-53 

May  13 

MOTOR  VEHICLES. 

COUNTY 

COLLECTORS. 

Under  Section  301.025,  Mo.R.S.,  Cum.  Supp.,  1951,  the  treasurer  and 
ex-officio  collector  of  a township  organization  county  is  not  required  to 
furnish  to  an  applicant  for  a motor  vehicle  registration  license,  such 
applicant  having  paid  his  state  and  county  tangible  personal  property 
taxes  for  the  preceding  year,  a statement  that  no  such  taxes  are  due, 
nor  is  he  required  orally  or  informally  at  the  request  of  the  deputy 
commissioner  of  motor  vehicle  to  make  any  statement  as  to  whether 
an  applicant  has  paid  his  taxes. 

53-53 

June 

MOTOR  VEHICLES. 

The  "Retailers'  Occupation  Tax"  levied  in  Illinois  upon  motor  vehicle 

11 

SALES  TAX. 

USE  TAX. 

retailers  is  not  a "sales  tax  or  use  tax"  which  may  be  credited  to  the 
purchase  of  a motor  vehicle  in  Illinois  who  brings  it  to  Missouri  within 
ninety  days  after  the  purchase. 

53-53 

July  9 

ROADS  AND  BRIDGES. 

TOWNSHIPS. 

Township  board  not  required  to  maintain  streets  of  incorporated  town 
nor  to  pay  part  of  road  taxes  into  town  treasury. 

54-53 

Mar  5 

MOTOR  VEHICLES. 

OPERATORS' 

LICENSES. 

Operation  of  overweight,  overlength,  or  overwide  vehicle  upon  the 
highway  is  not  a nonmoving  traffic  violation. 

56-53 

Jan  21 

BANKS. 

AGRICULTURE. 

“Baled  burlap"  and  "baled  cotton"  are  "agricultural  products  or  the 
manufactured  or  processed  derivatives  of  agricultural  products"  as  such 
language  is  used  in  subparagraph  (l)(c)  of  Section  362.170,  RSMo 

1949. 

56-53 

May  6 

Hon.  Douglas 

Mahnkey 

WITHDRAWN 

56-53 

May  15 

CREDIT  UNIONS. 

DISSOLUTION. 

A solvent  credit  union,  subject  to  provisions  of  Chapter  370,  RSMo 

1949,  but  which  cannot  effect  liquidation  and  dissolution  under  the 
provisions  of  that  chapter,  may  do  so  under  the  provisions  of  Chapter 
351,  RSMo  1949. 

56-53 

June 

CHANGE  OF  VENUE. 

(1)  $5  filing  fee  paid  to  clerk  of  Magistrate  Court  upon  commencement 

13 

MAGISTRATE 

COURTS. 

COSTS. 

of  civil  suit  shall  be  paid  by  said  clerk  to  Dir.  of  Revenue,  or  to  county 
treasurer  if  magistrate  court  was  created  by  order  of  circuit  court,  at 
end  of  month,  not  transferred  to  court  receiving  costs  by  reason  of 
change  of  venue;  (2)  circuit  clerk  may  not  demand  payment  of  filing 
fee  on  change  of  venue  from  magistrate  court,  may  not  lawfully  refuse 
filing  case  transferred  from  magistrate  court  to  circuit  court  on  change 
of  venue;  (3)  party  taking  change  of  venue  shall  be  liable  for  costs,  but 
magistrate  is  required  to  grant  change  of  venue  even  though  costs 

have  accrued. 

57-53 

Jan  15 

COUNTY  ATTORNEY'S 

COMMISSION. 

The  county  attorney's  commission  need  not  be  recorded  or  filed  in  any 
county  office. 

57-53 

Feb  25 

GENERAL  ASSEMBLY. 

The  General  Assembly  has  the  power  to  appropriate  money  for  the 

refund  of  taxes  collected  under  an  unconstitutional  statute. 

57-53 

Mar  11 

COSTS. 

CHANGE  OF  VENUE. 

The  costs  incurred  in  a criminal  case  on  change  of  venue  are  payable 
by  the  county  in  which  the  proceedings  originated. 

57-53 

Mar  31 

Hon.  Frank  W.  May 

WITHDRAWN 

57-53 

Aug  7 

THIRD  CLASS 

COUNTY. 

COUNTY  BUDGET 

LAW. 

SURPLUSES. 

1.  A county  of  third  class,  having  accumulated  a surplus  over  a period 
of  years  from  the  balances  of  funds  of  which  the  objects  of  their 
creation  are  fully  satisfied,  may  use  such  surplus  funds  in  the  building 
of  a county  jail.  Such  expenditure  should  be  specifically  budgeted.  2. 

Use  of  such  funds  for  such  purpose  is  within  the  discretion  of  the 
county  court,  and  does  not  require  voter  approval.  3.  Bonds  may  be 
issued  to  supply  any  money  needed  in  addition  to  such  surplus  fund. 

57-53 

Oct  22 

SCHOOLS. 

SCHOOL  DISTRICTS. 

County  treasurer  having  state  apportioned  free  textbook  money 
belonging  to  district  located  in  part  in  another  county  to  remit  such 
money  to  treasurer  of  said  district. 

58-53 

Feb  10 

Mr.  Leon  McAnally 

WITHDRAWN 

58-53 

Feb  13 

SCHOOLS. 

PROSECUTING 

ATTORNEY. 

Duty  of  the  Prosecuting  Attorney  to  prosecute  for  violation  of 
compulsory  school  attendance  law.  (Chapter  164,  RSMo  1949). 

58-53 

Feb  19 

CRIMINAL  LAW. 

Construction  of  Section  561.440,  RSMo  1949. 

58-53 

Mar  18 

RECORDER  OF  DEEDS. 

FEES. 

OFFICERS. 

Recorder  of  deeds  of  3rd  class  counties  having  a separate  circuit  clerk 
and  recorder  shall  make  annual  report  of  fees  received  by  him  to  the 
county  court  at  end  of  each  calendar  year. 

58-53 

Apr  14 

COUNTY  HOSPITALS. 

TAXATION. 

County  court  must  levy  tax  sufficient  to  provide  fund  required  by  board 
of  trustees  for  annual  operation  of  county  hospital. 

58-53 

June  2 

ROADS. 

DRAINS. 

The  willfull  and  knowing  depositing  of  refuse  in  the  side  drainage 
ditches  of  a public  road  in  sufficient  quantities  substantially  to  obstruct 
water  therein,  regardless  whether  the  road  is  damaged  or  the  traveled 
portion  thereof  is  obstructed,  is  a punishable  offense  under  Section 
229.150,  RSMo  1949. 

58-53 

July  7 

STATE  FEDERAL 

SOLDIERS'  HOME. 

ADMISSION. 

WIDOW. 

When  widow  of  a veteran  remarries  she  will  lose  her  eligibility  as  an 
entrant  to  the  State  Federal  Soldiers'  Home  on  the  basis  of  being  the 

widow  of  the  aforesaid  deceased  veteran. 

58-53 

Aug  28 

COSMETOLOGY. 

EMBALMERS. 

One  who  performs  work  upon  the  hair  of  a corpse  is  not  practicing  the 
occupation  of  hairdressing. 

58-53 

Nov  6 

Hon.  John  J.  McAtee 

WITHDRAWN 

58-53 

Nov  13 

COSMETOLOGY. 

UNITED  STATES. 

The  Missouri  law  relating  to  the  registration  of  shops  in  which  the 
occupation  of  hairdressers,  cosmetologists  and  manicurists  is  practiced 
is  not  applicable  to  shops  located  at  Camp  Crowder  nor  at  Fort  Leonard 

Wood  in  Missouri. 

58-53 

Nov  14 

CIVIL  DEFENSE. 

Tort  liability  of  volunteer  participants  in  Civil  Defense  program. 

58-53 

Dec  29 

LIQUOR  CONTROL. 

SPECIAL  CHARTER 

COUNTIES. 

St.  Louis  County  is  not  a "municipal  corporation"  within  the  meaning  of 
Liquor  Control  Law. 

59-53 

Feb  3 

PUBLIC  BUILDINGS. 

A contract  for  public  works  entered  into,  through  mistake,  with  a party 
not  the  low  bidder  is  void;  contract  may  be  let  with  low  bidder 
notwithstanding. 

59-53 

Feb  24 

PUBLIC  BUILDINGS. 

A contract  for  public  work  may  be  let  to  a foreign  corporation  not 
licensed  to  transact  business  in  the  state,  such  not  coming  within  the 

term  "Transact  business." 

59-53 

Mar  25 

DEFINITIONS. 

OLD  AGE 

Mausoleum  not  "cash  or  negotiable  security"  in  determining  eligibility 
for  public  assistance,  under  Section  208.010,  RSMo  1949. 

ASSISTANCE. 

PUBLIC  HEALTH  AND 

WELFARE. 

PUBLIC  ASSISTANCE. 

59-53 

May  6 

PUBLIC  BUILDINGS. 

Interpretation  of  provisions  of  a contract  relating  to  the  construction  of 
a new  Employment  Security  Office  Building. 

59-53 

Dec  8 

PUBLIC  BUILDINGS. 

Examination  of  Release. 

62-53 

Jan  31 

Hon.  John  E.  Mills 

WITHDRAWN 

62-53 

Apr  25 

TOWNSHIP 

ORGANIZATION. 

EX  OFFICIO 

COLLECTORS. 

The  ex  officio  collector  in  a county  under  township  organization  is 
entitled  to  only  two  percent  for  collecting  delinquent  taxes  returned  by 
the  township  collectors. 

62-53 

May  15 

NEPOTISM. 

PUBLIC  OFFICERS. 

SCHOOLS. 

Relative  of  Member  of  County  School  Board  may  be  employed  as 

school  teacher. 

62-53 

June 

CRIMINAL  LAW. 

A plea  of  former  jeopardy  may  not  successfully  be  interposed  in  bar  to 

19 

INDICTMENTS. 

a prosecution  for  manslaughter  where  the  defendant  has  previously 
been  acquitted  on  the  charge  of  careless  and  reckless  driving;  it  is 
improper  to  join  two  separate  and  distinct  offenses  of  manslaughter 
against  the  same  defendant  in  one  indictment. 

62-53 

June 

SCHOOLS. 

No  obligation  on  part  of  either  sending  or  receiving  district  to  provide 

19 

TAXATION. 

free  transportation  for  pupils  attending  high  school  in  another  district, 
but  if  provided,  sending  district  liable  for  costs  in  excess  of  state  aid, 
provided  such  obligation  can  be  met  out  of  revenue  provided  by 
constitutional  levy.  School  district  cannot  be  forced  to  increase  levy 

above  constitutional  maximum. 

62-53 

July  6 

Hon.  Joe  H.  Miller 

WITHDRAWN 

62-53 

July  9 

Hon.  Joe  H.  Miller 

WITHDRAWN 

62-53 

Oct  30 

Hon.  John  E.  Mills 

WITHDRAWN 

62-53 

Nov  3 

UNIVERSITY  OF 

MISSOURI. 

Board  of  Curators  of  the  University  of  Missouri  authorized  to  construct 
married  student  apartment  dormitories  under  Chapter  176,  RSMo 

1949. 

62-53 

Nov  6 

CRIMINAL  LAW. 

CHANGE  OF  VENUE. 

FINES. 

Fines  imposed  in  criminal  cases  on  change  of  venue  shall  be  paid  into 
the  county  where  the  indictment  was  found  or  the  prosecution 
originally  instituted. 

63-53 

Jan  22 

COUNTY  COURTS. 

A county  court  speaks  only  through  its  record.  County  not  bound  by 
oral  agreements  with  county  judges. 

63-53 

Feb  3 

CIRCUIT  CLERK. 

EX  OFFICIO 

RECORDER. 

Circuit  clerk  and  ex  officio  recorder  of  a county  of  the  fourth  class 
within  a prescribed  population  and  assessed  valuation  is  entitled  to 
salary  in  the  amount  of  $3150. 

63-53 

Feb  4 

SHERIFFS. 

FEES  AND  SALARIES. 

OFFICERS. 

Sheriff  not  entitled  to  mileage  for  arresting  a person  in  the  act  of 
committing  a criminal  offense  several  miles  from  county  seat  and 
bringing  him  to  jail. 

63-53 

Feb  6 

TAXATION. 

MERCHANTS  TAX. 

COUNTY. 

Liability  for  merchants  tax  of  merchant  selling  business,  and  liability  of 
purchaser  of  said  business. 

63-53 

May  28 

SCHOOLS. 

ELECTIONS. 

Nomination  of  a member  of  a board  of  directors  of  a school  district  by 
principal  of  high  school  under  Section  165.657,  RSMo  1949,  will  not 
invalidate  his  election  if  the  election  is  otherwise  properly  conducted. 

63-53 

Sept  9 

SCHOOL  DISTRICTS. 

ELECTIONS. 

The  school  district  reorganization  law  does  not  permit  a county  board 
of  education  to  call  an  election  in  only  one  of  the  enlarged  districts 
proposed  by  the  reorganization  plan,  the  remainder  of  the  proposed 
enlarged  districts  not  voting  thereon. 

63-53 

Nov  24 

TAXATION. 

MERCHANTS'  TAX. 

COUNTY  AND 

TOWNSHIP 

ASSESSORS. 

Circumstances  under  which  township  assessor  in  Fourth  Class  county, 
entitled  to  compensation  for  taking  merchants'  statements. 

64-53 

May  1 

SALES  TAX  ON 

ELECTRICITY  AND 

GAS. 

An  apartment  house  is  subject  to  the  Missouri  Sales  Tax  on  the 
purchase  of  electricity  and  gas  for  the  use  of  its  tenants. 

64-53 

May  1 

DIRECTOR  OF 

REVENUE. 

DIVISION  OF  PENAL 

INSTITUTIONS. 

MOTOR  VEHICLE 

REGISTRATION. 

(1)  Registration  plates  and  signs  to  be  supplied  Director  of  Revenue  at 
cost  of  manufacture  or  not  to  exceed  open  market  cost,  whichever  is 
greater.  (2)  No  accounting  method  for  recoupment  of 
interdepartmental  overcharges. 

64-53 

June 

19 

CONSULAR 

OFFICIALS. 

Consular  officials  and  employees  of  the  British  Consulate  are  entitled  to 
motor  vehicle  license  and  drivers'  license  without  paying  the  tax  or  fee 
required  therefor  by  statute. 

64-53 

June 

23 

SCHOOL  BUS. 

USE  OF. 

TYPES  OF  LICENSE. 

A school  bus  license  is  not  a proper  license  to  be  used  on  a bus  which 
is  used  to  transport  children  to  Sunday  School.  A school  bus  license  is 
not  the  proper  license  for  the  use  of  the  bus  in  transportation  of  teen- 
age scouts  to  summer  camps  and  recreational  areas. 

64-53 

Aug  17 

FUND 

COMMISSIONERS. 

Procedure  for  payment  of  coupons  detached  from  state  road  bonds  in 
absence  of  an  appropriation  by  the  Legislature.  Fund  under  Section  30, 

APPROPRIATION. 

CONSTITUTION. 

Article  IV,  Constitution  of  Missouri,  1949,  for  payment  of  principal  and 
interest  of  any  outstanding  state  road  bonds  stands  appropriated 
without  legislative  action. 

64-53 

Sept  3 

FEES. 

BOUNTIES. 

COUNTY  CLERK. 

COMPENSATION. 

County  Clerk  not  entitled  to  retain  in  addition  to  his  compensation  the 
twenty-five  cent  fee  for  the  taking  of  affidavits  relating  to  bounties  on 

wild  animals. 

64-53 

Oct  9 

ASSESSORS. 

CLERICAL  HELP. 

DEPUTIES. 

The  Six  Hundred  Dollars  provided  the  County  Assessor  in  Counties  of 
Classes  3 and  4,  provided  in  Section  53.095,  Mo.  R.  S.,  Cum.  Supp. 

1951,  may  be  distributed  over  the  year  in  the  discretion  of  the  County 

Assessor. 

64-53 

Nov  3 

MOTOR  VEHICLE 

OPERATORS' 

LICENSES. 

Director  of  Revenue  does  not  have  authority  to  set  aside  revocation  or 
suspension  of  motor  vehicle  operator's  licenses. 

64-53 

Nov  6 

SCHOOLS. 

SCHOOL  DISTRICTS. 

The  school  board  may  allot  to  the  building  fund  such  percentage  of  tax 
moneys  received  from  direct  taxation  as  its  judgment  dictates,  and 
that,  voter  approval  is  not  necessary  before  such  moneys  are  placed 
into  the  building  fund. 

64-53 

Dec  31 

TAXES. 

INHERITANCE  TAX. 

SENATE  BILL  NO.  53. 

HOUSE  BILL  NO.  62. 

(1)  Senate  Bill  No.  53  and  House  Bill  No.  62  of  the  67th  General 
Assembly  held  consistent  in  grant  of  exemption.  (2)  Qualification  in 
Senate  Bill  No.  53  construed  to  relate  only  to  deaths  occurring 
subsequent  to  effective  date  of  act. 

65-53 

Feb  24 

SPECIAL  ROAD 

DISTRICTS. 

A special  road  district  newly  organized  is  entitled  to  its  portion  of  the 
funds  collected  and  unexpended  at  the  time  the  district  came  into 

existence. 

65-53 

Mar  24 

Mr.  Charles  E. 

Murrell,  Jr. 

WITHDRAWN 

65-53 

June  5 

PROSECUTING 

ATTORNEYS. 

HOUSE  BILL  NO.  160. 

Effective  date  of  H.B.  160  is  August  29,  1953;  Prosecuting  Attorneys  of 
3rd  and  4th  class  counties  to  be  paid  proportionately  on  basis  of  period 
of  time  remaining  in  1953  after  effective  date;  Prosecuting  Attorneys 
entitled  to  be  paid  for  three  days  in  month  of  August,  1953. 

66-53 

Mar  17 

STATE  PURCHASING 

AGENT. 

PUBLIC  RECORDS. 

State  Purchasing  Agent  may  not  sell  the  right  to  inspect  and  copy 
public  records. 

66-53 

May  26 

STATE  PURCHASING 

AGENT. 

Duty  of  the  State  Purchasing  Agent  to  approve  departmental  direct 
purchase  orders. 

66-53 

June 

26 

TAXATION. 

CORPORATIONS. 

Columbia  Broadcasting  System,  Inc.,  liable  for  franchise  tax  provided  by 
Section  147.010,  RSMo  1949. 

66-53 

Oct  2 

STATE  PURCHASING 

OFFICER. 

When  the  State  Purchasing  Agent  requests  bids  for  an  article,  the 
article  shall  be  described  in  general  specification,  if  by  so  doing  the 

State  Purchasing  Agent  can  obtain  the  article  which  he  wants,  but  if  he 
cannot  do  so  by  describing  the  article  in  general  terms  and  by  general 
specifications  he  may  then  use  a brand  or  trade  name.  Whether  he  can 
describe  the  article  in  general  terms  and  by  general  specification  is 
largely  a matter  within  his  discretion. 

68-53 

May  4 

SEWER  DISTRICTS  IN 

ST.  LOUIS  COUNTY. 

The  extension  of  a sewer  district  in  St.  Louis  County  can  only  be  into  a 
"contiguous"  area,  and  that  by  "contiguous"  is  meant  an  area  which  is 
"adjacent"  or  lying  immediately  next  to  and  adjoining. 

68-53 

June 

23 

INSURANCE. 

Officers,  of  foreign  insurance  company  operating  in  Missouri  without 
proper  authorization,  not  subject  to  extradition  and  prosecution.  Sole 
redress  is  civil  action  against  corporation  for  penalty  prescribed  by 
Section  375.310,  RSMo  1949. 

69-53 

Feb  13 

STATE  PARK  BOARD. 

CONSTITUTION. 

APPROPRIATIONS. 

State  Park  Board  has  no  authority  to  convey  property  of  State  of 
Missouri.  Sec.  3,  sub-sec.  1,  proposed  Senate  Bill  No.  8,  constitutional; 
however,  Legislature  must  appropriate  money  from  fund  before  State 
Park  Board  can  expend  same. 

69-53 

Mar  11 

OFFICERS. 

FEES  AND  SALARIES. 

SHERIFFS. 

Fees  collected  by  sheriff  for  commitment  of  a person  to  jail  must  be 
charged  and  collected  by  him  on  behalf  of  the  county. 

69-53 

Nov  19 

SHERIFFS. 

WITHDRAWN 

70-53 

Jan  31 

TAXATION. 

ASSESSOR'S  FEES. 

Assessment  lists  cannot  be  added  to  the  Assessor's  book  in  class  three 

counties  after  his  book  has  been  turned  over  to  the  County  Clerk. 

70-53 

Feb  9 

MERIT  SYSTEM. 

DEDUCTIONS  FROM 

WAGES. 

The  Superintendent  of  the  St.  Louis  State  Hospital  does  not  have  the 
authority  to  deduct  the  sum  of  $9.00  per  month,  for  the  noon  meal, 
from  the  salaries  of  day  employees,  unless  such  deduction  was  made  a 
condition  of  employment  and  unless  such  employees  are  required  to 
take  such  meal  at  the  hospital. 

70-53 

Feb  24 

STATE  FORESTRY 

LAW. 

TAXATION. 

Owner  must  pay  taxes  carried  against  the  land  if  forest  cropland  is 

removed  from  said  classification. 

70-53 

May  18 

LICENSES. 

PEDDLERS. 

Bakery  products  such  as  cakes,  bread,  etc.  are  not  "Agricultural  and 
Horticultural  Products"  under  the  exception  in  Sec.  150.470,  RSMo. 

1949.  The  term  "land  carriage"  used  in  paragraph  3 of  Sec.  150.500 

RSMo.  1949  would  include  motor  vehicles. 

70-53 

Aug  17 

Hon.  Richard  K. 

Phelps 

WITHDRAWN 

70-53 

Sept  14 

COSTS. 

CRIMINAL. 

MAGISTRATE  COURT. 

Costs  of  services  rendered  by  reporter  or  stenographer  in  transcribing 
testimony  in  homicide  case  under  Section  544.370,  Vernon's  Annotated 

Missouri  Statutes  shall  be  taxed  as  costs  in  the  case. 

70-53 

Sept  16 

CRIMINAL  COSTS. 

STATE. 

State  not  liable  for  costs  of  transcript,  on  appeal,  ordered  by  trial  court 
under  Section  485.100,  RSMo  1949,  when  defendant  had  not  properly 
perfected  an  appeal. 

71-53 

Jan  21 

APPROPRIATIONS. 

CONSTITUTIONAL 

LAW. 

GOVERNOR. 

SCHOOLS. 

Appropriation  for  M.  U.  Medical  and  surgical  school  is  valid  and 
Governor's  attempted  partial  veto  of  bill  does  not  render 
appropriations  unconstitutional. 

71-53 

Jan  29 

COUNTY  DISTRICT 

JUDGES  OF  CLASS 

THREE  COUNTIES. 

COMPENSATION. 

A county  district  judge  elected  at  the  November  4th,  1952,  general 
election  is  entitled  to  compensation  set  forth  in  Section  49.110,  Laws 

Mo.  1951,  p.  373;  the  presiding  judge  elected  on  the  same  date  to  fill 
out  the  unexpired  term  of  his  predecessor  not  entitled  to  the  increased 
compensation  mentioned  in  Section  49.110,  supra. 

71-53 

Feb  4 

EMPLOYMENT 

SECURITY. 

John  L.  Porter,  Director  of  the  Division  of  Employment  Security  of 
Missouri,  is  person  who  has  authority  to  requisition  funds  from  the 
Unemployment  Trust  Fund. 

71-53 

Mar  5 

GENERAL  ASSEMBLY. 

EXPENSES. 

Under  provisions  of  16a,  Article  III  of  the  Constitution,  a member  of 
the  General  Assembly  is  entitled  to  reimbursement  for  actual  and 
necessary  expenses  as  reported  to  the  proper  officers  and  certified  to 
the  state  comptroller  in  an  amount  up  to  and  including  ten  dollars  per 
day. 

71-53 

Mar  24 

QUO  WARRANTO. 

PROSECUTING 

ATTORNEYS. 

Prosecuting  Attorney  should  not  represent  respondents  in  Quo 

Warranto. 

71-53 

May  1 

GENERAL  ASSEMBLY. 

HOUSE  OF 

REPRESENTATIVES. 

OFFICERS. 

FEES, 

COMPENSATION  AND 

SALARIES. 

(1)  House  Resolution  No.  30  is  a directory  provision  and  compliance  is 
not  mandatory.  (2)  Reimbursement  to  Legislator  for  expenses  not 
justified  by  mere  certification  as  to  presence. 

71-53 

May  12 

Hon.  William  Pittman 

WITHDRAWN 

71-53 

June 

19 

AGRICULTURE. 

DAIRY  PRODUCTS. 

A field  representative  or  field  superintendent  employed  or  acting  on 
behalf  of  a dairy  products  manufacturing  plant  located  in  another  state 
or  for  a cream  station  or  milk  route  is  not  required  to  obtain  a field 
superintendent's  license  under  the  provisions  of  Section  196.605, 

RSMo  1949. 

71-53 

July  7 

AGRICULTURE. 

LOCKERS. 

A locker  plant  operator  is  required  to  furnish  insurance  to  indemnify 
users  against  locker  content  loss,  and  he  is  not  relieved  of  this  duty  by 
the  execution  by  the  customer  of  a waiver  of  insurance  for  failure  to 
furnish  such  insurance.  The  Commissioner  may  revoke  or  suspend  the 
license  of  the  offending  operator  or  may  refuse  to  issue  a license;  or 
the  offending  operator  may  be  proceeded  against  by  injunction. 

71-53 

July  20 

LOCKER  PLANT. 

UNINCORPORATED 

ASSN. 

AGRICULTURE. 

A locker  plant  operated  by  an  unincorporated  association  such  as  the 
Armstrong  Lockerette  described  in  your  request  is  subject  in  every 
respect  to  the  law  regulating  the  operation  of  locker  plants,  Section 
196.450,  et  seq.,  RSMo  1949.  A locker  plant  is  not  required  by  law  to 
maintain  a chill  room,  a cutting  and  processing  room  or  a quick  or 
sharp  freeze  room;  nor  does  the  law  require  that  the  wrapping  or 
processing  of  food  be  done  at  the  locker  plant. 

71-53 

Aug  18 

LOCKER  PLANTS. 

AGRICULTURE. 

A license  to  operate  a particular  locker  plant  may,  with  the  written 
permission  of  the  Commissioner  of  Agriculture,  be  transferred  from 
one  person  to  another;  but  such  license  may  not  be  transferred  from 
one  locker  plant  to  another. 

71-53 

Oct  28 

Hon.  W.  H.  Pinnell 

WITHDRAWN 

72-53 

Jan  9 

Mr.  Paxton  P.  Price 

WITHDRAWN 

72-53 

Mar  30 

CITIES. 

ELECTIONS. 

EXPENDITURES. 

Candidates  for  election  to  offices  in  cities  of  the  third  class,  operating 
under  the  mayor-council  form  of  government,  are  required  to  file 
statements  of  expenditures  under  Section  129.110,  RSMo  1949,  and 
they  are  restricted  to  the  expenditures  limited  in  Section  129.100, 

RSMo  1949. 

72-53 

Apr  13 

LIBRARIES. 

Negotiation  of  contract  between  county  library  district  and  city  library 
district  under  Sec.  182.080,  RSMo  1949,  does  not  thereby  create  a 
regional  library  district  so  as  to  qualify  for  equalization  grants  as  a 
regional  district  under  Sec.  181.060(4),  RSMo  1949. 

72-53 

Aug  28 

ELECTIONS. 

Senate  Bill  No.  235  of  the  67th  General  Assembly,  relating  to  time  off 
for  employees  to  vote,  covers  all  elections  and  is  not  confined  to 
primary  and  general  elections. 

72-53 

Oct  7 

COUNTY. 

COMPENSATION. 

CLERKS  OF  BOARD  OF 

ELECTION 

COMMISSIONERS. 

Compensation  provided  for  two  clerks  of  Board  of  Election 

Commissioners. 

72-53 

Oct  14 

Hon.  Stephen  R.  Pratt 

WITHDRAWN 

72-53 

Oct  15 

Mr.  Paxton  P.  Price 

WITHDRAWN 

73-53 

Apr  29 

FIRE  PROTECTION 

DISTRICTS, 

BOUNDARIES. 

A fire  protection  district  may  not  extend  its  boundaries  to  include  only 
a part  of  an  incorporated  city,  town  or  village. 

73-53 

Oct  14 

STATE  HOSPITALS. 

PHYSICIANS. 

CONSENT. 

At  the  time  of  entering  a mental  hospital  a patient  cannot,  nor  can 
anyone  in  his  behalf,  give  permission  to  the  hospital,  to  perform  upon 
him  surgical  operations  for  an  indefinite  future  time  whenever  it  was 
decided  by  the  hospital  staff  that  surgical  operations  were  necessary. 

73-53 

Oct  19 

APPROPRIATIONS. 

Money  appropriated  under  Section  5.161  of  House  Bill  No.  383,  67th 
General  Assembly,  may  be  expended  for  all  purposes  necessarily 
related  to  the  training  of  professional  personnel  for  mental  hospitals  of 

the  state. 

73-53 

Dec  16 

Hon.  B.  E.  Ragland 

WITHDRAWN 

74-53 

June 

19 

AGRICULTURE. 

MO.  STATE 

PENITENTIARY. 

ANIMALS. 

Missouri  State  Penitentiary  is  not  required  to  cook  the  garbage  fed  to 
swine  owned  by  the  state  and  fed  on  the  state  penitentiary  farms 
under  House  Bill  No.  60  of  the  Sixty-seventh  General  Assembly. 

75-53 

Mar  5 

SOCIAL  SECURITY. 

COUNTY  EMPLOYEES. 

County  not  required  to  pay  social  security  contributions  on  wages  of 
former  employees  not  employed  at  the  time  of  the  entry  upon 
agreement  with  Federal  Social  Security  Agency.  Officers  are  required  to 
pay  contributions  for  former  term  although  serving  a subsequent  term 
at  the  time  county  enters  into  agreement. 

75-53 

Apr  16 

COUNTY 

TREASURERS. 

OFFICERS. 

County  treasurer  would  not  receive  compensation  provided  for  services 
in  connection  with  intangible  tax  if  intangible  tax  is  repealed. 

75-53 

May  15 

NEPOTISM. 

PUBLIC  OFFICERS. 

SCHOOLS. 

School  director  causing  appointment  of  relative  within  certain  degree 

as  teacher  or  bus  driver  forfeits  office.  Purchase  contracts  between 

school  director  and  board  of  education  prohibited. 

75-53 

May  28 

SOCIAL  SECURITY. 

COUNTY  CLERK. 

Effective  date  of  additional  compensation  for  county  clerks  for 
performing  duties  imposed  after  county  elects  to  accept  provisions  of 
State  Social  Security  Law. 

76-53 

May  26 

PUBLIC  RECORDS. 

OFFICERS. 

Notice  of  proposed  change  in  contract  required  to  be  filed  under 

Section  295.100,  RSMo  1949,  is  a public  record  and  subject  to 
inspection  by  the  members  of  the  public. 

76-53 

May  26 

CIRCUIT  CLERK. 

COURT  REPORTER. 

In  criminal  appeals  it  is  the  duty  of  the  clerk  and  the  court  reporter  to 
make  out  and  certify  to  the  proper  appellate  court  a full  transcript;  the 
costs  are  not  required  to  be  advanced. 

76-53 

June 

DITCHES. 

Sections  246.200  and  246.210,  RSMo  1949,  prohibiting  certain 

24 

DRAINAGE  DISTRICT. 

obstructions  of  drainage  ditches,  do  not  apply  to  acts  done  by  the 

State  Highway  Commission. 

76-53 

Aug  27 

SCHOOLS. 

SCHOOL  DISTRICTS. 

Private  individual  contracting  with  school  district  for  transportation  of 
public  school  children  in  privately  owned  bus  may  also  contract  with 
parents  of  individual  children  or  any  other  person  or  with  a private 
school  for  transportation  of  such  children  to  a private  school. 

77-53 

June 

26 

AGRICULTURE. 

STATE  VETERINARY 

SURGEON. 

PUBLIC  OFFICERS. 

Deputy  state  veterinary  surgeon  not  required  to  be  resident  of 

Missouri. 

77-53 

July  16 

CREDIT  UNIONS. 

Shareholder  may  not  designate  beneficiary  to  receive  shares  upon 

death. 

77-53 

Aug  6 

BANKS. 

Administrator  holding  shares  of  capital  stock  of  bank  in  his  official 
capacity  as  administrator  does  not  won  said  stock  "in  his  own  right"  so 
as  to  permit  him  to  become  a director  of  said  bank  under  qualifications 
set  forth  in  Section  362.245,  RSMo  1949. 

77-53 

Aug  19 

GARBAGE. 

AGRICULTURE. 

ANIMALS. 

1.  A college  which  serves  food  to  students  in  substantial  numbers  on  a 
commercial  basis,  in  dining  rooms  of  the  college,  and  feeds  the 
garbage  from  such  dining  rooms  and  kitchens  to  swine,  are  within  the 
purview  of  H.B.  No.  60,  67th  General  Assembly,  and  are  required  to 
cook  such  garbage  before  feeding.  2.  A nursing  home,  which  furnishes 
to  elderly  people,  invalids  and  convalescents  living  quarters,  nursing 
service  and  food  on  a commercial  basis,  and  who  feed  the  garbage  to 
swine,  are  within  the  purview  of  H.B.  No.  60,  67th  General  Assembly, 
and  are  required  to  cook  garbage  before  feeding. 

77-53 

Sept  23 

TRUST  COMPANIES. 

BANKS. 

Trust  companies  operating  under  Chapter  363,  RSMo  1949,  may  refuse 

to  offer  fractional  shares  of  stock  or  issue  certificates  of  stock 

evidencing  ownership  of  such  fractional  shares. 

77-53 

Oct  8 

CONSTRUCTION  OF 

STATUTES. 

TRUST  COMPANIES. 

Section  363.460,  RSMo  1949,  is  mandatory  and  requires  every 
corporation  doing  trust  business  to  create  and  maintain  a surplus  fund 
in  the  manner  and  for  the  purposes  provided  therein.  A corporation 
chartered  for  the  sole  purpose  of  engaging  in  trust  business  cannot 
carry  on  any  phase  of  banking  business.  Not  being  authorized  to  accept 
money  deposits,  it  does  not  have  deposit  liability  within  meaning  of 
Section  363.470,  RSMo  1949,  and  section  is  inapplicable  to  such 
corporation. 

77-53 

Oct  22 

AGRICULTURE. 

ANIMALS. 

BRUCELLOSIS. 

ADMINISTRATIVE 

1)  Commissioner  of  Agriculture  has  no  independent  power  to 
promulgate  rule  requiring  testing  for  Brucecllosis  of  cattle  being 
brought  into  Mo.  and  exclusion  or  other  disposition  of  those  found  to 
be  infected  with  such  disease.  Sec.  267.260,  RSMo  1949,  confers  such 

LAW. 

power  upon  him  acting  conjointly  with  the  State  Vet.  and 
representatives  of  the  U.  S.  Dept,  of  Agri.  2)  Com.  of  Agri.  has  no 
independent  power  to  promulgate  rules  governing  transportation  of 
animals  to  and  from  community  sale  barns  and  terminal  stockyard 
markets  but  may  make  such  rules  relating  only  to  suppression  of 

Bang's  Disease  conjointly  with  State  Vet.  and  representatives  of  the 

U.S.  Dept,  of  Agri.  3)  The  power  of  quarantine  extends  only  to  diseased 
stock  and  those  capable  of  carrying  or  causing  the  disease.  The  power 
of  quarantine  cannot  be  extended  by  rule  or  regulations.  4)  State  Vet. 
may  refuse  to  permit  cattle  owner  operating  under  Plan  C of  Sec. 
267.292,  RSMo.,  Cum.  Supp.,  1951,  to  move  cattle  of  adult  herd 
without  test  showing  freedom  from  Brucellosis.  5)  Sec.  267.130,  RSMo 
1949,  covers  all  dangerous  diseases  of  cattle  of  the  contagious, 
infectious  or  spreading  character. 

77-53 

Dec  3 

TRUST  COMPANIES. 

Trust  company  subject  to  Chapter  363,  RSMo  1949  needs  only  majority 
vote  of  all  its  stock  membership  to  amend  articles  of  incorporation  to 
effect  increase  in  rate  of  cash  dividend  on  its  preferred  stock. 

77-53 

Dec  9 

NEWSPAPERS. 

LEGAL 

PUBLICATIONS. 

NOTICES. 

Proposed  changes  in  the  Nevada  Daily  Mail  and  the  Nevada  Herald  will 
not  change  their  status  as  legal  publications  and  daily  and  weekly 
newspapers  respectively. 

78-53 

Feb  4 

COUNTY  ASSESSOR. 

OFFICER. 

COMPENSATION. 

QUO  WARRANTO. 

County  officer  ousted  from  office  by  quo  warranto  entitled  to 
compensation  of  office  for  official  duties  until  his  successor  is  elected 
or  appointed  and  qualified.  In  performing  any  acts  of  the  office 
subsequent  to  filing  of  an  information  against  him  in  quo  warranto 
proceedings,  he  is  acting  as  a de  facto  officer  and  such  acts  are  valid. 

78-53 

Mar  6 

Hon.  Earl  L.  Saunders 

WITHDRAWN 

78-53 

Mar  11 

ASSESSORS. 

COUNTY  JUDGES. 

INCOMPATIBILITY. 

Offices  of  associate  county  judge  and  deputy  assessor,  though  not  the 
subject  of  positive  statutory  or  constitutional  prohibition  from  being 
held  by  one  person,  are  incompatible  and  it  is  improper  for  the  same 
person  to  occupy  both  offices. 

78-53 

Mar  11 

SHERIFFS. 

DEPUTIES. 

POWERS. 

OFFICERS. 

DEEDS  OF  TRUST. 

PARTITION  SUITS. 

EXECUTION. 

TRUSTEE. 

Deputy  sheriffs  may  act  for  sheriffs  to  levy  and  sell  real  estate  in 
satisfaction  of  judgment;  to  sell  estate  in  satisfaction  of  judgment;  to 
sell  real  estate  pursuant  to  order  of  circuit  court  in  partition  suits;  and 

to  sell  real  estate  in  foreclosure  of  deeds  of  trust  when  sheriff  is 

ordered  by  circuit  court  to  sell. 

78-53 

Apr  4 

COUNTIES. 

Salary,  duties  and  liabilities  of  county  assessor  ousted  from  office 

COUNTY  ASSESSOR. 

COUNTY  COURT. 

QUO  WARRANTO. 

under  Judgment  of  Circuit  Court  in  quo  warranto  proceedings  and  his 
successor  appointed  and  qualified. 

78-53 

June  4 

COUNTY  HEALTH 

CENTERS. 

EXPENDITURES. 

Counties  in  Missouri  maintaining  County  Health  Centers  are  liable  for 
expense  of  providing  warrants  for  use  in  paying  obligations  of  such 
Health  Centers,  and  are  also  liable  for  cost  of  publishing  the  detailed 
financial  statement  of  the  county  for  the  preceding  year  as  it  relates  to 
County  Health  Centers,  all  to  be  paid  out  of  the  County  General 

Revenue  Fund. 

78-53 

Dec  21 

MINISTERS. 

MARRIAGE. 

CRIMINAL  LAW. 

ORDINATION. 

Whether  a person  who  is  ordained  as  a minister  of  the  gospel  by  the 
Pentecostal  Church,  Inc.,  in  1942,  remains  an  ordained  minister  of  the 
gospel,  is  a matter  which  must  be  determined  by  the  Pentecostal 

Church,  Inc.,  and  such  fact  will  not  be  determined  by  this  office.  If  a 
person  not  authorized  by  Section  451.100  purports  to  perform  a 
marriage  ceremony  under  the  circumstances  prescribed  in  Section 
563.250,  RSMo  1949,  he  shall  be  guilty  of  a misdemeanor. 

79-53 

Jan  5 

DEPUTY  COUNTY 

CLERK. 

There  are  no  minimum  age  requirements  for  a deputy  county  clerk  of  a 
fourth  class  Missouri  county. 

79-53 

Apr  22 

TAXATION. 

MANUFACTURERS. 

Mining  corporation  not  a "manufacturer"  within  meaning  of  Section 
150.300,  RSMo  1949.  Stock-piled  ore  owned  by  mining  corporation 
subject  to  tax  as  personal  property  in  county  where  situated  as 
provided  in  Sections  137.095  and  137.140,  RSMo  1949. 

79-53 

Sept  5 

SPECIAL  ROAD 

DISTRICTS. 

Commissioners  of  Special  Road  Districts  organized  under  Secs.  233.170 
to  233.315,  inclusive,  RSMo  1949,  have  the  exclusive  control  over  the 
property  and  funds  of  such  districts.  Such  funds  cannot  be  used  for  any 
purpose  other  than  that  for  which  such  funds  are  collected.  Prevention 
of  deviation  in  the  use  of  such  funds  may  be  invoked  by  owners  of  real 
estate  in  such  district.  The  County  Courts  have  no  statutory  authority  in 
such  matters.  County  Courts  do  have  authority  to  dissolve  Special  Road 

Districts. 

81-53 

Feb  20 

LOCAL  COMMERCIAL 

MOTOR  VEHICLES. 

(1)  That  a farmer  operating  his  truck  on  a local  commercial  motor 
vehicle  may  travel  beyond  the  twenty-five  mile  limit  when  he  has  no 
load  on  his  truck  and  is  on  a pleasure  trip.  (2)  That  a farmer  operating 
on  a local  commercial  motor  vehicle  license  may  not  make  a "for  hire 
haul."  (3)  That  a man,  not  a farmer,  operating  on  a local  commercial 
motor  vehicle  license,  may  not  go  beyond  the  twenty-five  mile  limit  on 
a pleasure  trip.  (4)  That  a person,  not  a farmer,  operating  on  a local 
commercial  motor  vehicle  license,  may  not  legally  move  from  job  to 
job  in  excess  of  the  twenty-five  mile  limit. 

81-53 

Feb  25 

OFFICIAL  BOND. 

Every  person  injured  by  the  breach  of  the  bond  of  a public  official  is 

BREACH. 

entitled  to  share  in  funds  recovered  for  the  breach  of  such  bond. 

81-53 

June 

22 

Hon.  W.  D.  Settle 

WITHDRAWN 

81-53 

Aug  31 

EXTRADITION. 

(1)  Rule  21.08  of  the  rules  of  criminal  procedure  is  valid  and  should  be 
followed.  (2)  The  sheriff,  the  prosecuting  attorney  or  other  officers  can 
sign  a complaint  on  the  basis  of  information  obtained  in  the  course  of 
investigation.  Such  complaint  justifies  the  issuance  of  a warrant  for  the 
arrest  of  the  accused.  (3)  An  affidavit  based  on  information  and  belief 
only  is  not  a sufficient  basis  for  extradition. 

81-53 

Sept  8 

TRAINING  SCHOOLS. 

CRIMINAL  LAW. 

DISCHARGE. 

Any  person  lawfully  committed  to  the  Missouri  Training  School  for  Boys 
may  be  discharged  from  legal  custody  thereof  by  the  State  Board  of 
Training  Schools. 

81-53 

Oct  29 

Hon.  W.  E.  Sears 

WITHDRAWN 

81-53 

Dec  4 

MISSOURI  TRAINING 

SCHOOLS. 

JUVENILES, 

PAROLEES. 

SHERIFFS. 

Information  as  to  parolees  from  Missouri  State  Training  Schools  not  to 
be  furnished  to  sheriffs  for  posting. 

82-53 

Apr  29 

SCHOOLS, 

DISSOLUTION  OF 

REORGANIZED 

DISTRICTS. 

The  territory  included  in  a dissolved  enlarged  district  becomes 
unorganized  territory  and  may  be  organized  into  common  school 
districts  by  the  method  prescribed  in  Section  165.163,  RSMo  1949.  No 

such  district  can  receive  state  aid  for  the  first  school  term  of  its 

existence. 

84-53 

Jan  19 

CRIMINAL  LAW. 

CRIMINAL  SEXUAL 

PSYCHOPATH  MAY  BE 

PROSECUTED;  WHEN. 

One  found  to  be  a criminal  sexual  psychopath  within  meaning  of  Sec. 
202.700  RSMo  1949,  of  Criminal  Sexual  Psychopath  Act  and  committed 
to  State  Hospital  No.  1,  against  whom  a criminal  charge  is  pending 
cannot  be  prosecuted  on  said  charge  during  probationary  period  or 
subsequent  to  final  discharge  from  hospital. 

85-53 

Jan  26 

AGRICULTURE. 

MILK  PLANTS. 

LICENSE  REQUIRED. 

WHEN. 

Plants  receiving  milk,  testing  for  butter-fat,  paying  producer  on  basis  of 
test  filtering,  cooling  and  transporting  milk  to  other  plants  are  "milk 
plants"  within  the  meaning  of  Par.  20,  Sec.  196.520,  RSMo  1949. 

Filtering  and  cooling  is  "processing"  within  meaning  of  law.  Such  plants 
required  to  secure  one  or  more  types  of  licenses  provided  by 

Paragraph  6,  Sec.  196.605,  RSMo  1949,  to  engage  in  such  business. 

85-53 

Feb  19 

COMMISSIONER  OF 

AGRICULTURE. 

FOODS  AND  DRUGS. 

SKIMMED  MILK 

CHEESE. 

Product  failing  to  conform  to  the  definition  of  Par.  11,  Sec.  196.525, 
RSMo  1949,  is  not  cheese,  and  cheese  labeling  statutes  are  inapplicable 
to  product,  and  product  cannot  be  manufactured,  sold,  or  offered  for 

sale  as  "cheese"  or  "filled  cheese".  Manufacture  and  sale  of  such 

product  not  prohibited  in  Missouri. 

86-53 

Feb  9 

GENERAL  ASSEMBLY. 

HOUSE  OF 

REPRESENTATIVES. 

OFFICERS. 

FEES, 

COMPENSATION  AND 

SALARIES. 

Under  provisions  of  Section  16a,  Article  III  of  the  Constitution, 
representative  entitled  only  to  maximum  of  Ten  Dollars  per  day 
reimbursement  for  actual  expenses  of  such  day. 

86-53 

May  26 

ROADS. 

County  court  may  establish  public  road  under  Section  228.180,  RSMo 
1949,  and  need  not  comply  with  Sections  228.010  through  228.100, 
RSMo  1949,  if  it  does  so. 

86-53 

Aug  18 

MISSOURI  STATE 

SCHOOL. 

Director  of  Division  of  Mental  Diseases,  with  approval  of  Director  of 
Department  of  Public  Health  and  Welfare,  will  determine  site  for 
erection  of  new  building  for  Missouri  State  School. 

86-53 

Oct  28 

DIVISION  OF 

WELFARE. 

COUNTY  WELFARE 

OFFICE. 

MONTHLY  REPORT 

OF  RECIPIENTS  A 

PUBLIC  RECORD. 

Section  208.120  Laws  of  1953  requires  county  welfare  office  to  keep 
report  of  names,  addresses,  and  amount  paid  each  beneficiary  of  old 
age  assistance,  aid  to  dependent  children  and  permanently  and  totally 
disabled  persons  during  preceding  month.  Report  is  public  record  and 
open  to  public  inspection  at  all  times  during  business  hours  of  welfare 
office.  All  information  regarding  applicants  or  recipients  other  than 
names,  addresses  and  amount  of  grants  whether  in  monthly  reports  or 

other  records  of  welfare  office  is  confidential  and  cannot  be  revealed 

to  public.  Employees  of  office  who  require  persons  to  execute  affidavit, 
that  if  permitted  to  examine  monthly  reports  they  will  keep 
information  confidential  is  illegal,  as  procedure  is  not  provided  for  by 
any  Missouri  statutes. 

87-53 

Nov  18 

Hon.  George  T. 
Sweitzer,  Jr. 

WITHDRAWN 

88-53 

Jan  26 

SHERIFFS. 

It  is  the  duty  of  a sheriff  to  collect  and  account  for  all  fines,  penalties, 
forfeitures  and  other  sums  of  money  accruing  to  the  state  or  any 
county  in  virtue  of  any  order,  judgment  or  decree  of  a court  of  record. 

88-53 

Feb  10 

CRIMINAL  LAW. 

MAGISTRATES. 

Duty  of  magistrate  to  issue  a warrant  upon  a felony  complaint  filed  by 
a person  other  than  the  prosecuting  attorney. 

88-53 

Apr  1 

ELECTIONS. 

JUDGES  AND  CLERKS. 

Same  persons  may  serve  as  judges  and  clerks  of  special  election  to  fill 
vacancy  in  office  of  representative,  municipal  election,  and  election  of 

school  directors. 

88-53 

May  20 

COUNTY  HEALTH 

PLAN  PETITION. 

COUNTY  COURT. 

ISSUANCE  OF  BONDS. 

Mandatory  upon  county  court  to  call  election  if  10%  or  more  of 
qualified  voters  of  county  request  it  for  the  purpose  of  issuing  bonds  to 
establish  a county  health  center.  Sec.  205.010,  Laws  of  Mo.  1951,  does 
not  provide  for  any  protest  period  after  filing  of  petition. 

88-53 

July  6 

CHAUFFEUR'S 

LICENSE. 

Traveling  salesmen  operating  company  cars  are  not  required  to  have 

chauffeur's  license. 

88-53 

Oct  14 

Hon.  Stewart  E. 

Tatum 

WITHDRAWN 

88-53 

Dec  2 

COUNTY  BUDGET 

LAW. 

1)  County  Court  in  second  class  county  may  use  unexpended 
"emergency"  fund  for  remodeling  county  buildings.  2)  Surplus  funds 
remaining  after  payment  of  current  indebtedness  to  be  included  in 
county  budget  for  ensuing  fiscal  year. 

89-53 

Jan  22 

CORONERS. 

FEES. 

A coroner  of  a third  class  county  is  not  entitled  to  retain  fees  in 
addition  to  salary  provided  by  law. 

89-53 

May  12 

RECORDS. 

PUBLIC  OFFICERS. 

Land  patents  on  file  in  the  office  of  secretary  of  state  may  not  be 
altered  or  cancelled  by  said  officer. 

89-53 

Sept  3 

FENCE  LAW. 

SCHOOL  DISTRICT. 

A School  district  cannot  be  required  to  pay  its  proportionate  share  for 
the  erection  and  repair  of  a division  fence  under  the  provisions  of 
Section  272.060,  et  seq.,  RSMo  1949. 

89-53 

Sept  24 

COSTS. 

SHERIFFS. 

When  a complainant  filed  an  affidavit  charging  a felony,  and  a warrant 
was  issued  and  the  defendant  was  arrested,  but  before  a preliminary 
examination  was  held  complainant  dismissed  the  charge,  the 

Magistrate  before  whom  the  proceeding  was  instituted  was  entitled  to 
a fee  of  $2.50;  that  the  arresting  officer  making  the  arrest  was  entitled 
to  a fee  of  $1.00;  that  if  the  sheriff  rendered  any  other  compensable 
services,  these  are  costs,  and  that  if  witnesses  had  been  subpoenaed 

the  cost  thereof  would  also  accrue. 

89-53 

Oct  7 

SCHOOLS. 

TAXATION. 

An  increased  tax  rate  as  authorized  by  a vote  of  the  residents  of  a 
school  district  and  certified  to  the  county  clerk  after  taxes  have  already 
been  extended  should  be  carried  in  a supplemental  tax  book. 

89-53 

Dec  10 

CORPORATIONS. 

SECRETARY  OF  STATE. 

Secretary  of  State  may  not  refuse  to  issue  certificate  of  incorporation 
because  purpose  of  corporation  might  be  used  in  violation  of  law; 
should  refuse  to  issue  certificate  of  incorporation  to  business 
corporation  which  uses  word  "benevolence"  as  part  of  corporate 

name. 

89-53 

Dec  31 

COURTS. 

DISTRICTS. 

MAGISTRATE. 

STATUTES. 

Counties  having  more  than  one  magistrate  judge  are  to  be  divided  into 
districts  as  equal  in  population  as  may  be  determined  by  the  body 
authorized  to  make  such  division;  but  that  the  discretion  of  such  body 
is  limited,  and  subject  to  review  by  the  Courts.  The  division  of  Jackson 
County  into  magistrate  districts,  the  smallest  district  having  a 
population  of  49,105,  and  the  largest  district  having  a population  of 
99,476  would  be  so  grossly  unequal  in  population  as  to  constitute  an 
abuse  of  discretion  of  the  body  making  such  division.  That  portion  of 

Section  482.040,  RSMo  1949,  requiring  redistricting  of  county  into 
magistrate  districts  to  be  done  within  sixty  days  after  order  of  the 

Circuit  Court  is  directory. 

90-53 

Apr  27 

CHAUFFEUR'S  AND 

OPERATOR'S  LICENSE. 

PUBLIC  RECORDS. 

Records  of  conviction  kept  by  Director  of  Revenue,  of  accident  reports 
and  Court  records  of  convictions  are  public  records  and  thus  open  to 
inspection  by  the  public. 

90-53 

Nov  25 

SCHOOLS. 

Common  school  districts  may  not  pay  out  of  school  funds  for  lunches 
for  pupils  who  are  residents  of  such  common  school  district  who  are 
attending  a town  school. 

92-53 

Jan  29 

OFFICERS. 

CONSTITUTIONAL 

LAW. 

INCREASED 

COMPENSATION 

DURING  TERM  NOT 

VIOLATIVE  OF 

CONSTITUTION  - 

WHEN. 

When  county  changes  classification  from  4 to  3 on  Jan.  1,  1953, 
incumbent  officers  to  receive  compensation  allowed  by  statute  to 
officers  of  3rd  class  counties.  Greater  compensation  not  an  increase 
during  officer's  term  in  violation  of  Art.  VII,  Sec.  13,  of  Constitution. 

92-53 

Feb  5 

CAPE  GIRARDEAU 

COURT  OF  COMMON 

PLEAS. 

PROBATE  JUDGE  OF 

CAPE  GIRARDEAU 

COUNTY. 

The  judge  of  the  Cape  Girardeau  Court  of  Common  Pleas  is  required  to 
account  for  and  deposit  the  2 J 4%  of  the  state  inheritance  tax  as  an 

accountable  fee. 

92-53 

Mar  5 

Hon.  Curt  M.  Vogel 

WITHDRAWN 

92-53 

Mar  6 

MOTOR  VEHICLES. 

MUNICIPALITIES. 

POLICE. 

Section  301.260,  RSMo  1949,  providing  display  on  side  of  motor 
vehicles,  name  of  municipality,  court  or  political  subdivision, 
department  thereof,  and  distinguishing  number,  does  not  apply  to 
ambulances,  patrol  wagons  and  fire  apparatus  owned  and  used  by  a 
municipality. 

92-53 

June 

DESTRUCTION  OF 

Can  official  records,  documents,  etc.  of  the  State  Treasurer, 

26 

DOCUMENTS. 

Commissioner  of  Finance  and  the  Division  of  Insurance  be  destroyed 
after  the  sine  die  adjournment  of  the  General  Assembly  where  the 
statute  authorizing  the  destruction  provides  for  destruction  "during 
each  biennial  session  of  the  General  Assembly." 

92-53 

July  28 

LOTTERY. 

DRIVE-IN  THEATER. 

ATTENDANCE  PRIZE. 

An  operation  whereby  a drive-in  theater  gives  a prize  to  the  driver  of  a 
motor  vehicle  which  brings  the  most  number  of  persons  to  the  theater 
on  a specified  night  contains  the  element  of  prize,  consideration  and 
chance,  and  is  therefore  a lottery. 

92-53 

Aug  4 

RECORDER. 

The  county  is  entitled  to  money  collected  by  the  recorder  under  color 
of  office  and  authority. 

92-53 

Aug  17 

OFFICERS. 

DEPUTY  CIRCUIT 

CLERK. 

THIRD  CLASS 

COUNTIES. 

MAY  BE  NOTARY 

PUBLIC. 

Office  of  deputy  circuit  clerk,  third  class  county  and  notary  public 
compatible.  One  person  can  hold  both  offices  and  perform  the  duties 
of  each.  Deputy  circuit  clerk  of  third  class  county  commissioned  notary 
public  can  perform  duties  of  latter  office  at  any  location  in  his  own 
county  he  might  choose,  and  is  entitled  to  charge,  collect  and  retain  as 
his  own,  every  fee  prescribed  by  statute  for  notarial  service  rendered. 

92-53 

Sept  19 

Hon.  Raymond  H. 

Vogel 

WITHDRAWN 

93-53 

Jan  8 

TAXATION. 

PERSONAL 

PROPERTY. 

MOTOR  VEHICLES. 

UNITED  STATES. 

COLLECTOR. 

1)  Non-resident  military  personnel  exempted  from  payment  of  personal 
property  tax.  2)  Non-resident  civilian  employees  living  within  or  without 
boundaries  of  Fort  Leonard  Wood  reservation  owe  personal  property 
tax.  3)  Resident  military  personnel  owe  personal  property  tax  in  county 
of  residence.  4)  Collector  should  certify  no  taxes  due  from  non-resident 
military  personnel. 

93-53 

Mar  5 

TRAFFIC 

REGULATIONS. 

PENALTIES. 

Penalties  are  provided  in  Section  304.570,  RSMo  1949,  for  violations  of 
the  terms  of  Section  304.250  of  Chapter  304,  RSMo  1949. 

93-53 

Mar  5 

JUVENILE  COURTS. 

CHILDREN. 

TRAFFIC  VIOLATIONS. 

When  children  sixteen  years  of  age  are  charged  with  traffic  ordinance 
violations  in  local  police  courts  of  cities,  towns,  and  villages  of  St.  Louis 
County,  said  police  courts  lack  the  power  to  hear  and  determine  said 
cases,  but  must  certify  them  to  the  juvenile  court  of  said  county  for 
disposition. 

93-53 

Mar  12 

PENSIONS. 

COUNCILMEN. 

There  is  no  incompatibility  in  a retired  pensioned  policeman  of  the  City 
of  Maplewood  serving  as  city  councilman  of  the  City  of  Maplewood  so 
long  as  such  retired  pensioned  policeman,  in  his  capacity  as 
councilman,  can  take  no  action  with  regard  to  the  amount  of  pension 
that  a retired  policeman  of  Maplewood  should  receive. 

93-53 

Mar  16 

CRIMINAL 

JURISDICTION  OF 

FORT  LEONARD 

WOOD. 

The  land  area  embraced  by  Fort  Leonard  Wood,  including  that  portion 
of  such  area  which  is  occupied  by  Highway  No.  17,  is  under  the 
exclusive  jurisdiction  of  the  United  States  so  far  as  criminal  jurisdiction 

is  concerned. 

93-53 

Mar  20 

Mr.  Hugh  H. 

Waggoner 

WITHDRAWN 

93-53 

Apr  8 

HIGHWAY  PATROL. 

Information  complied  under  subsection  (4),  Section  43.120,  RSMo 

1949,  available  to  peace  officers  only. 

93-53 

Apr  9 

DEFINITIONS. 

"Seating  capacity"  as  used  in  Section  301.060,  V.A.M.S.,  1952,  means 

MOTOR  VEHICLE 

REGISTRATION. 

number  of  persons  who  may  be  actually  seated  in  a commercial 
vehicle,  and  does  not  limit  number  of  passengers  who  may  be  carried. 

93-53 

May  21 

MOTOR  VEHICLES. 

DOMICILE. 

RESIDENCE. 

Evidence  that  a person  maintains  a home  and  family  in  this  state  to 
which  he  returns  on  weekends,  although  he  rents  a room  in  a foreign 
state,  carrys  a notarized  statement  that  he  is  a resident  of  such  foreign 
state  and  registers  his  truck  in  the  foreign  state,  constitutes  substantial 
evidence  from  which  the  trier  of  fact  could  find  that  such  person  was  a 
resident  of  the  State  of  Missouri;  and  that  the  operation  of  his  truck 
on  the  highways  of  this  state  without  having  registered  the  same  with 
the  Director  of  Revenue  as  provided  in  Section  301.020  would  be  in 

violation  of  Section  301.020. 

93-53 

June 

MOTOR  VEHICLES. 

Intention  of  legislature  in  enactment  of  Par.  3,  Section  304.560,  RSMo 

13 

BRAKES  - 

SUFFICIENCY 

REQUIRED. 

1949,  is  that  all  motor  vehicles  except  motorcycles  be  provided  at  all 
times  with  two  sets  of  brakes  kept  in  good  working  order.  When  either 
set  is  operated  independently  of  the  other,  must  be  sufficient  to 
enable  driver  of  moving  vehicle  to  stop  same  within  reasonable 
distance.  Moving  vehicle  with  two  sets  of  brakes  that  cannot  be 
stopped  within  reasonable  distance  when  hand  or  emergency  brake  is 
operated,  then  driver  violates  said  statute. 

93-53 

June 

23 

MOTOR  VEHICLES. 

RECIPROCITY. 

Reciprocity  with  State  of  Arkansas,  Illinois  and  Kansas. 

93-53 

June 

RECIPROCITY. 

As  regards  the  registration  of  motor  vehicles  transporting  passengers 

23 

MISSOURI. 

KANSAS. 

or  property  for  hire,  reciprocity  does  not  exist  between  the  state  of 

Missouri  and  the  state  of  Kansas. 

93-53 

July  6 

HIGHWAYS. 

MOTOR  VEHICLES. 

NUISANCE. 

A motor  vehicle  may  be  parked  or  abandoned  on  the  public  roads  and 
highways  in  such  a manner  as  to  constitute  a public  nuisance;  each 
situation  must  be  appraised  to  determine  whether  there  is  a public 
nuisance.  Motor  vehicles  which  are  public  nuisances  may  be  summarily 
removed  by  Highway  authorities.  Such  Highway  authorities  cannot 
incur  liability  on  the  part  of  the  owner  for  the  cost  of  towing  such 
vehicle  to  a garage  and  storing  it. 

93-53 

July  9 

Hon.  Wayne  W. 

Waldo 

WITHDRAWN 

93-53 

Sept  15 

CRIMINAL  SEXUAL 

PSYCHOPATHS. 

Costs  of  proceedings  alleging  criminal  sexual  psychopathy  to  be  paid 
according  to  rules  found  in  Secs.  458.080  and  458.090,  RSMo  1949. 

93-53 

Sept  24 

MOTOR  VEHICLES. 

LICENSE  FEE  OF 

LOCAL  COMMERCIAL 

VEHICLES  AND 

COMMERCIAL 

A truck  line  is  transporting  freight  long  distances  over  state  highways 
by  tractor-trailers,  and  all  tractors  are  licensed  as  local  commercial 

vehicles.  None  of  tractors  driven  more  than  25  miles  from  each 

municipality  specified;  in  local  licenses,  but  trailers  pulled  greater 
distances.  This  is  done  by  disconnecting  each  trailer  from  its  tractor 

VEHICLES. 

and  connecting  it  to  another  tractor  at  end  of  each  25  miles  of  route, 
and  is  repeated  indefinitely  until  trailer  reaches  destination.  Operation 

is  violation  of  terms  of  each  local  commercial  license  and  subsections  3 

and  7,  Section  301.060,  pages  699,  700,  Laws  of  1951. 

93-53 

Oct  30 

CONSTABLES. 

COUNTIES  UNDER 

SPECIAL  CHARTER. 

County  council  of  St.  Louis  County  has  no  authority  to  enact  proposed 
ordinance  (Bill  No.  31-1953)  relating  to  special  deputy  constables. 

93-53 

Dec  10 

INTOXICATING 

LIQUOR. 

NON-INTOXICATING 

BEER. 

A premise  licensed  to  sell  food,  supply  entertainment,  and  permit  the 
consumption  of  intoxicating  liquor  on  the  premise,  except  on  Sunday 
and  between  certain  hours,  may  open  on  Sunday  for  the  purpose  of 
selling  food  and  supplying  entertainment,  so  long  as  it  does  not  permit 
the  consumption  of  intoxicating  liquor.  Also,  that  said  premise  may  be 
kept  open  on  Sunday  even  though  3.2  or  non-intoxicating  beer  is 
permitted  to  be  consumed  on  the  premise  on  that  day. 

93-53 

Dec  14 

FIRE  DISTRICTS. 

RAILROADS. 

TAX  COMMISSION. 

A railroad  company  is  not  required  in  the  annual  statements  required 
by  Section  151.020  to  specify  the  amount  of  mileage  of  track  within  a 
fire  district,  and  the  failure  of  a railroad  company  to  so  specify  will  not 
give  the  Tax  Commission  power  under  Section  151.070  to  make  further 
assessment,  adjustment  or  equalization  of  the  railroad  property,  since 
nothing  has  been  omitted.  The  State  Tax  Commission  has  no  legal  right 
to  compel  a railroad  company  under  Section  151.080  to  report  its 
mileage  within  a fire  district.  The  State  Tax  Commission  cannot  make 
an  arbitrary  assessment  under  Section  151.050  for  failure  of  a railroad 
company  to  specify  the  amount  of  mileage  of  track  within  a fire 
district.  The  State  Tax  Commission  does  not  have  the  power  to 
apportion  railroad  company  mileage  to  a fire  district  under  Section 
138.380;  because  apportionment  of  taxes  is  made  under  Section 

151.080.  It  must  be  done  in  the  manner  therein  provided. 

93-53 

Dec  18 

RECIPROCITY. 

MISSOURI  AND 

MICHIGAN. 

A commercial  motor  vehicle  owned  by  a resident  of  Michigan  and 
licensed  by  the  State  of  Michigan,  operating  within  the  State  of 

Missouri,  engaged  in  the  transportation  of  persons  or  property  for 
compensation  for  a period  exceeding  ten  (10)  days,  is  subject  to  be 
licensed  by  the  State  of  Missouri;  a resident  of  the  State  of  Michigan, 
carrying  on  a business  in  the  State  of  Missouri,  who  owns  and  operates 
in  such  business  any  commercial  motor  vehicle  subject  to  registration 
in  the  State  of  Missouri,  would,  at  once,  be  required  to  register  each 
such  vehicle  and  pay  the  same  fee  therefor  as  is  required  with 
reference  to  like  vehicles  owned  by  a resident  of  the  State  of  Missouri. 

94-53 

Apr  25 

COUNTY  HEALTH 

CENTERS. 

ELECTION  EXPENSES. 

The  several  counties  of  Missouri  are  liable  for  all  the  expenses  of 
holding  a general  election  in  this  State  at  which  County  Health  Center 

Trustees  are  elected. 

94-53 

June 

26 

SHERIFFS. 

SALARY. 

County  Court  may  not  pay  sheriff  money  in  lieu  of  living  quarters. 

95-53 

Mar  10 

WORKMEN'S 

COMPENSATION. 

SETTLEMENTS  & 

HEARINGS. 

An  individual  member  of  the  Industrial  Commission  of  this  State  may 
approve  compromise  settlements  made  by  parties  to  a claim  for 
compensation.  He  may  not,  however,  hold  a hearing  on  a claim  after 
an  award  is  made  thereon  by  a Referee  and  after  the  claim  has 
reached  the  full  Commission  on  review,  under  Section  287.480,  RSMo 

1949. 

95-53 

Mar  11 

PROBATE  COURT. 

Duty  of  county  to  furnish  certain  legal  publications  for  the  office  of 
probate  judge. 

95-53 

Mar  26 

Hon.  Gordon  P.  Weir 

WITHDRAWN 

95-53 

Apr  8 

UNEMPLOYMENT 

SECURITY. 

Gordon  P.  Weir,  Director  of  the  Division  of  Employment  Security  of 
Missouri  is  the  person  who  has  authority  to  requisition  funds  from  the 
Unemployment  Trust  Fund. 

95-53 

May  19 

CRIMINAL 

PROCEDURE. 

TRIAL  MAGISTRAATE 

TO  AFFORD 

CONSULTATION  TIME 

TO  DEFENDANT, 

WHEN. 

When  defendant  is  arraigned  on  misdemeanor  charge,  in  magistrate 
court  magistrate  must,  before  accepting  plea  afford  defendant 
sufficient  time  and  opportunity  to  consult  attorney  and  a friend.  If 
necessary,  he  must  continue  case  until  defendant  is  accorded  such 
rights.  Prosecuting  attorney  who  instituted  misdemeanor  case  before 
magistrate,  not  required  by  statute  to  be  present  when  guilty  plea 
made  and  sentence  entered  but  he  is  entitled  to  $5.00  statutory 
conviction  fee  whether  present  or  absent. 

95-53 

July  31 

DIVISION  OF 

EMPLOYMENT 

SECURITY. 

SUPPLIES. 

Purchase  of  all  supplies  for  Division  of  Employment  Security  must  be 
made  through  the  State  Purchasing  Agent  unless  he  authorizes  direct 
purchases  by  the  Division. 

95-53 

Dec  31 

DIVISION  OF 

EMPLOYMENT 

SECURITY. 

MERIT  SYSTEM  AND 

EMPLOYEES. 

Director  of  Division  of  Employment  Security  may  employ  secretary  for 
such  Director  without  regard  to  provisions  of  Merit  System. 

96-53 

Jan  26 

Mr.  Hubert  Wheeler 

WITHDRAWN 

96-53 

Feb  10 

TAXATION. 

Students  at  School  of  Mines  are  subject  personal  property  tax 
assessment  in  Phelps  County,  only  if  they  establish  legal  residence  in 
that  county. 

96-53 

Mar  12 

COUNTY  COURTS. 

COUNTY  DEPOSITARY. 

County  court  cannot  place  county  funds  in  an  account  outside  the 
county  depositary;  such  would  not  be  grounds  for  removal  from  office 
in  the  absence  of  fraud  or  misappropriation. 

96-53 

Mar  26 

ABSENTEE  VOTING. 

ELECTIONS. 

TOWNSHIPS. 

VOTING. 

Absentee  voting  not  authorized  at  elections  wherein  only  township 

officers  are  elected. 

96-53 

Mar  28 

TOWNSHIP 

ELECTIONS. 

FORM  OF  BALLOT. 

It  is  not  permissible  to  write  or  print  name  of  any  political  party  on 
ballot  used  in  township  elections  of  township  officers  to  designate  the 
political  party  of  the  candidates  on  the  ballot. 

96-53 

Apr  3 

RULES  OF  CRIMINAL 

PROCEDURE. 

MAGISTRATES. 

A magistrate  is  not  required  to  keep  a record  of  bonds  taken  by  him  in 
connection  with  preliminary  examinations  in  felony  cases. 

96-53 

May  19 

TOWNSHIP 

ASSESSOR. 

RESIDENCE. 

Residence  is  dependent  upon  intention  and  when  established  is  not 
changed  by  temporary  change  of  place  of  abode  if  no  intention  to 
change  residence  is  entertained. 

96-53 

June  6 

INTOXICATING 

LIQUORS. 

Regulation  of  Supervisor  not  basis  for  criminal  prosecution. 

96-53 

Aug  25 

SCHOOLS. 

SCHOOL  FUNDS. 

CONSTITUTIONAL 

LAW. 

Effect  of  decision  of  McVey  v.  Hawkins,  258  S.W.2d  927,  on  state  aid 
for  transportation  to  private  schools. 

96-53 

Aug  27 

LEGISLATION. 

EFFECTIVE  DATE. 

BOUNTIES  ON 

WOLVES. 

H.  B.  No.  88,  passed  by  the  last  General  Assembly,  reducing  the  bounty 
on  wolves,  will  become  effective  on  August  29,  1953. 

96-53 

Sept  2 

Hon.  J.  Patrick 

Wheeler 

WITHDRAWN 

96-53 

Sept  3 

TAXATION. 

Corporation  organized  under  general  business  corporation  statutes 

liable  for  ad  valorem  taxes. 

96-53 

Sept  19 

COUNTY  WELFARE 

DEPARTMENT. 

HOUSE  BILL  NO.  355. 

House  Bill  No.  355  imposes  certain  duties  upon  the  County  Welfare 
Department  in  each  county  in  the  state,  which  duty  the  County 

Welfare  Department  in  each  county  is  legally  obliged  to  discharge. 

96-53 

Sept  19 

MOTOR  VEHICLES. 

PUBLIC  SERVICE 

COMMISSION. 

SCHOOLS. 

SCHOOL 

TRANSPORTATION. 

A private  bus  owner  who  uses  his  bus  solely  for  the  purpose  of 
transporting  children  to  or  from  schools,  whether  public  or  private, 

does  not  need  to  obtain  a certificate  from  the  Public  Service 

Commission  authorizing  him  to  do  so. 

96-53 

Sept  19 

TAXATION. 

Possessory  rights  under  a lease  are  to  be  taxed  as  "real  property" 

under  Missouri  tax  laws. 

96-53 

Oct  17 

MOTOR  VEHICLES. 

DRIVER'S  LICENSE. 

Expiration  date  of  driver's  license  issued  under  authority  of  Section 
302.050,  RSMo  1949. 

96-53 

Nov  17 

NONINTOXICATING 

BEER. 

Prohibition  against  the  selling  of  nonintoxicating  beer  to  minors, 
contained  in  Section  312.400,  RSMo  1949,  not  confined  to  licensees 
and  their  employees,  but  extends  to  all  persons  who  are  not  specifically 
excepted  by  the  statute. 

96-53 

Nov  20 

ACCOUNTS. 

PUBLIC 

ACCOUNTANTS. 

Operation  of  bookkeeping  and  tax  service  not  the  practice  of  public 
accountancy,  and  its  operation  without  certificate  of  registration  as 
public  accountant  is  not  a violation  of  law.  Use  by  the  proprietor  of 
such  service  of  the  business  name  "auditing  and  tax  service,"  "indicates 
that  such  person  is  entitled  to  practice  as  a public  accountant,"  and  is 

unlawful. 

96-53 

Dec  14 

COUNTY  TRUSTEE. 

DRAINAGE  DISTRICT. 

TAXATION. 

A drainage  district  is  not  entitled  to  participate  in  the  surplus  of 
proceeds  received  from  lands  sold  by  a county  trustee  under  the 
provisions  of  Section  140.260,  RSMo  1949.  A drainage  district  does  not 
have  the  authority  to  compromise  delinquent  drainage  taxes. 

97-53 

Jan  29 

Hon.  Homer  F. 

Williams 

WITHDRAWN 

97-53 

Apr  21 

CITIES,  TOWNS  AND 

VILLAGES. 

CIVIL  PROCEDURE. 

MAGISTRATES. 

Cities  of  fourth  class  not  required  to  pay  filing  fee  in  magistrate  court 

but  must  furnish  bonds  in  attachment  suits. 

97-53 

May  8 

CO-OPERATIVES. 

Sec.  357.150,  RSMo  1949,  prevents  use  of  funds  of  co-operative 
company  organized  under  this  chapter  in  order  to  pay  expenses  of 
organizing  such  company. 

97-53 

July  6 

INTOXICATING 

LIQUOR. 

Determination  of  "habitual  drunkenness"  to  be  made  by  supervisor  of 
liquor  control  or  by  court  under  appropriate  circumstances. 

97-53 

July  16 

SCHOOL  DISTRICTS. 

TAXATION. 

Last  date  for  certification  of  levy  increase  vote. 

99-53 

Sept  24 

Hon.  A.  L.  Wright 

WITHDRAWN 

MOTOR  VEHICLES: 
CRIMINAL  LAW: 
PENALTY: 


JOHN  M.  DALTON 
xxxxxxxxxx 
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Calcula'tion  !of  allowable  weight'  per  tire  pr^)dtj  m far 
Sec*  30^0  180,  Mo.  RS.  Cum.  Shpp.  19^1*  l^Aot  of 
criminal  intent  no  defense  for  violation  of  foregoing 
statute  under  Sec*  30^*2if0,  Mo.  RS.  Cumo  Sitpp.  1951* 
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April  29 » 195>3 


xxxxxxx 


Honorable  A.  R.  Alexander 
Judge  of  Probate  Court 
Clinton  County 
Plattsburg»  Missouri 


J.  C.  Johnson 


Dear  Sir* 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion*  which,  reads! 


"An  emergency  has  arisen  in  this 
Magistrate  Court  In  relation  to  the 
interpretation  and  application  ©f 
Sec.  30^.0 180*  30^.190  end  30Jf«24O, 
as  set  out  in  Missouri  Revised  Statutes, 
Cumulative  Supplement,  1951*  *t  pages 
312-313,  under  the  following  facts* 

"The  operator  of  a truck  is  summoned 
by  a highway  patrolman  to  appear  on 
a day  set  to  answer  to  a charge  of 
overweight  on  an  axle.  The  truck  had 
double  tires,  or  four  tires  on  the 
axle.  Under  Section  30^«1®0  should 
the  calculation  of  allowable  weight 
be  made  on  the  width  of  a single  tire 
or  on  the  double  tire? 

"Under  Section  30ij..Hij.0,  when  the  defense 
i is  that  the  load  was  lawful  at  the  time 
of  loading,  but  had  slipped  in  the  trailer 
to  the  axle  complained  of  by  reason  of  the 
road  conditions,  and  that  there  was  no 
criminal  intent  and  therefore  could  be  no 
oonvictionj  is  such  defense  available  under 
this  section? 

"Because  of  the  emergency  suggested  above 
we  would  appreciate  an  early  opinion." 


Hon*  A.  R*  Alexander 


It  is  well  established  that  when  language  of  a statute  is  plain 
and  unambiguous  It  may  not  be  construed,  but  must  be  given  effect  as 
written*  See  St*  Louis  Amusement  Company  v*  St*  Louis  County,  li|7 
S.W.  3d.  667,  34-7  Mo*  456. 

Also,  that  the  primary  rule  of  construction  of  statutes  Is  to 
ascertain  and  give  effect  of  lawmaker's  Intent,  and  this  should  be 
done  from  words  used.  If  possible,  considering  the  language  honestly 
and  faithfully.  See  City  of  St.  Louis  v.  Senter  Commission  Company, 

8$  S.W.  2d.  21,  337  Mo.  238. 

Section  ,304*180,  Misaouri  Revised  Statutes,  Cumulative  Supplement, 
19^1*  reads  In  part) 

”304*l80.  * # wand  no  vehicle  shall  be 
moved  or  operated  on  the  highways  of 
this  state  having  a load  of  over  six 
hundred  pounds  per  inch  width  of  tire 
upon  any  wheel  concentrated  on  the 
surface  of  the  highway,  the  width  In 
the  oase  of  rubber  tires,  both  solid 
and  pneumatic,  to  be  measured  between 
the  flanges  of  the  rim.  w w w" 

We  are  of  the  opinion  that  It  was  the  Intent  of  the  General 
Assembly  In  enacting  the  foregoing  statute  that  the  calculation  of 
allowable  weight  should  be  made  on  the  width  of  each  single  tire. 

For  example  In  this  instance  we  have  a truck  with  double  tires  on 
dual  wheels,  that  is,  there  are  four  tires  on  a single  axle  Instead 
Of  two  single  tires.  Assuming  that  each  of  the  four  tires  have  6” 
tire  width  concentrated  on  the  highway,  then  the  allowable  weight 
would  be  38OO  pounds  for  each  tire  or  l4*400  pounds  for  all  four 
tires  on  said  axle. 

Your  second  inquiry  is  whether  it  is  a valid  defense  under 
Section  304*240*  Missouri  Revised  Statutes  Cumulative  Supplement, 

1951*  that  there  was  no  criminal  intent  shown*  We  are  assuming 
that  you  are  referring  to  a violation  of  the  provisions  of  Section 
304*l80,  supra.  Said  section  merely  provides  that  no  vehicle  shall 
operate  upon  the  highways  of  this  state  tinder  certain  conditions 
specified  In  said  statute,  such  as  when  the  gross  weight  exceeds 
a certain  amount  or  having  a load  in  excess  of  six  hundred  pounds 
per  inch  in  width  of  a tire  upon  any  wheel  concentrated  on  the 
surface  of  the  highway.  Nowhere  in  said  statute  does  it  specifically 
require  that  anyone  shall  have  knowledge  or  oriminal  intent 
of  such  violation. 


2 


Hon.  A.  R.  Alexander 


In  view  of  this  fact  we  are  of  the  opinion  that  such 
constitutes  an  act  whioh  has  been  referred  to  as  malum  prohibitum, 
that  is,  it  is  a wrong  only  because  made  so  by  statute.  See  Hatch 
v.  Hanson,  46  Mo.  App.  323,  l.e. 339* 

In  Section  30#  page  85#  Vol.  22,  Corpus  Juris  Secundum,  we  find 
the  following  principle  of  the  law* 

MBy  the  express  terms  of  a statute  guilty 
knowledge  is  sometime*  made  an  essential 
Ingredient  of  the  offense,  as  where  it 
requires  the  act  to  be  done  » knowingly, » 
etc.  On  the  other  hand,  the  legislature 
may  forbid  the  doing  of  or  the  failure  to 
do  an  act  and  make  its  commission  or 
omission  criminal  without  regard  to  the 
intent  or  knowledge  of  the  doer,  and  if  such 
legislative  intention  appears  the  courts 
must  give  it  effect,  and  in  auoh  cases,  the 
doing  of  the  inhibited  aot  constitutes  the 
crime,  and  the  moral  turpitude  or  purity  of 
the  motive  by  which  It  was  prompted,  and 
knowledge  or  ignorance  of  its  criminal 
character,  are  immaterial  circumstances  on 
the  question  of  guilt*  such  legislation  is 
enacted  and  is  sustained,  for  the  most  part, 
on  grounds  of  necessity,  and  is  not  violative 
of  the  federal  constitution.  w * #** 

There  are  two  classes  of  Grimes  under  the  law,  malum  prohibitum, 
which  does  not  require  criminal  Intent,  and  malum  in  se,  which 
requires  criminal  intent  be  six  own.  In  Duncan  v.  Commonwealth,  158 
S.W.  2d«  398,  289  Ky.  231#  the  court  In  distinguishing  the  two 
classes  said* 

BIt  would  appear  to  be  scarcely  necessary  to 
- say  that  crimes  are  divided  Into  two  classes, 
l.e.,  malum  prohibitum  and  malum  in  se,  the 
offense  here  being  one  of  the  first  class. 

In  the  text  in  14  Am.  Jur.  784#  section  24, 
the  distinction  between  the  two  classes  of 
offenses  is  clearly  pointed  out,  and  It  is 
stated  that  criminal  intent  is  not  a necessary 
element’ of  offenses  fwhlch  are  merely  malum 
prohibitum,  or  of  prohibitive  statutes  which 
cover  misdemeanors  in  aid  of  the  police  power, 
where  no  provision  is  made  as  to  intention. 
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# « oin  other  word®  it  is  immaterial  that  tine 
defendant  aoted  in  good  faith  or  did  not  know 
that  he  was  violating  the  law#' 

‘ # & & # * « 

"That  intent  and  knowledge  are  neither 
elements  of  strictly  malum  prohibitum 
offenses  or  misdemeanors#  in  the 
absence  of  an  expressed  legislative 
intent  to  the  contrary#  is  also  shown 
by  the  court' a opinion  in  the  case 
of  People  v#  sybisloo#  216  Mich#  1# 

18V H#W.  l*ld#  V.1*  19  A.E.R.  133. 

In  that  opinion  cases  from  other  states 
and  Jurisdictions  are  cited  to  the 
effect  that  'An  act  malum  prohibitum 
is  not  excused  by  ignorance#  or  a mistake 
Of  fact  when  a specific  act  is  made  by 
law  indictable#  irrespective  of  the 
defendant's  motive  or  intent#  c * « The 
general  rule  that  the  criminal  intention 
la  the  essence  of  the  crime  does  not 
apply  to  such  prohibited  aots#'  This 
court  in  the  later  cases  of  Arnett  v. 

Commonwealth,  26l  Ky#  o07#  88  3.W#  2d# 

276#  and  Sawder  v#  Commonwealth,  261 
Ky#  610#  88  S.W.  2d.  27 V adopted  the 
same  interpretation# " 

See  also  People  v.  Johnson#  123  N.E#  54-3.  28Q  111.  4MU  Alex 
v.  Riohle#  53  S#B#  2d#  73£#  7i}.0* 

In  view  of  the  foregoing  authorities  we  conclude  that  lack  of 
criminal  intent  is  no  defense  in  this  instance# 

CONOIUSION 

It  Is  the  opinloncof  this  department  that  the  part  of  Section 
30l|.#l80#  supra#  requiring  that  no  vehicle  shall  be  moved  or  operated 
on  the  highways  of  this  state  having  a load  of  over  six  hundred 
pounds  per  inch  width  of  tire  upon  any  wheel  should  be  construed 
so  that  the  calculation  of  allowable  weight  should  be  made  on  the 
width  of  each  single  tire  on  the  axle  and  not  of  double  tires,  in 
case  of  a truck  having  double  tires  or  four  tires  on  an  axle#  Also# 
that  criminal  Intent  is  no  defense  for  violation  of  the  provisions 
of  Section  30V^®0»  supra,  under  the  penalty  provided  in  Seotion 
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30k*2i|.0,  supra,  since  the  act  in  question  is  one  of  raalura  prohibitum, 
and  that  said  statute  does  not  specifically  require  one  to  have 
criminal  Intent  before  being  subject  to  prosecution  thereunder* 

This  opinion,  Which  I hereby  approve  was  written  by  my  assistant, 
Mr,  Aubrey  R.  Hammett,  Jr** 


Yours  very  truly. 


JOHN 'M*  DALTON 
Attorney  General 


INTANGIBLE  PERSONAL  Payments  received  by  Educational  Credit  Bureau,  Inc., 
PROPERTY  TAX:  a Missouri  corporation,  from  students  located  outside 

the  State  of  Missouri  are  not  to  be  included  for  the 
purpose  of  determining  the  tax  of  that  corporation 
under  the  provisions  of  Credit  Institutions  Act* 

JOHN  M*  DALTON 
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Mr*  T*  R.  Allen 
Supervisor,  Income  Tax 
Department  of  Revenue 
Jefferson  City,  Missouri 

Dear  Mr*  Allen: 

Your  recent  request  for  an  opinion  as  to  whether  the 
Educational  Credit  Bureau,  Inc*,  is  taxable  on  that  part  of 
its  income  as  hereinafter  set  out  under  the  Credit  Institutions 
Act  of  194&9  Sections  lij.d*  120-114.8*230,  Inclusive,  is  at  hand* 

The  pertinent  facts  are  „.et  out  below* 

The  Educational  Credit  Bureau,  Inc.,  is  a Missouri  corporation 
with  offices  exclusively  in  Missouri,  and  it  has  no  agents,  employees 
or  property  in  other  states*  It  was  organized  to  assist  the 
Arthur  ?<!urray  Dance  Studios  throughout  the  United  States  in  the 
operation  of  their  business  by  providing  financing  as  hereinafter 
set  out*  The  Arthur  Murray  Dance  Studios  give  dance  instruction, 
and  many  students  desire  to  purchase  instruction  on  deferred  pay- 
ment plan  contracts*  The  studios-excepting  those  located  in  the 
State  of  Missouri,  which  are  concededly  taxable  under  this  act- 
in  other  states  agree  to  give  dance  instruction  courses  to  students 
who  agree  to  take  a definite  number  of  hours  of  instruction  without 
the  right  of  cancellation  and  to  make  payments  therefor  in  accord- 
ance with  installment  payment  contracts  which  they  and  the 
individual  studios  execute*  If  the  individual  studio  desires, 
it  may  sell  these  installment  contracts  to  the  Educational  Credit 
Bureau,  Inc*,  who  pays  the  studio  an  amount  equal  to  of  the 
then  unpaid  balance,  of  which  50$  is  paid  to  the  studio  on  receipt 
by  the  Educational  Credit  Bureau,  Inc*  of  each  contract,  and  the 
remaining  l\.0%  is  remitted  woen  payment  of  the  full  face  amount  of 
the  contract  has  been  made  by  the  student*  If  default  Is  made  in 
the  payment  by  a student,  the  studio  re-purenases  the  contract 
involved  without  loss  to  Educational  Credit  Bureau,  Inc*,  which 
retains  10$  of  the  amounts  collected  by  it  from  the  student  before 
defaulting*  Y»hen  the  Educational  Credit  Bureau,  Inc*  purchases  an 
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Installment  contract  from  a studio,  it  Informs  the  student  by  mall 
that  his  contract  Is  now  owned  by  it  and  that  the  student  should 
make  his  payments  directly  to  the  office  of  the  Educational  Credit 
Bureau,  Inc.  in  Kansas  City,  Missouri,  It  sends  an  installment 
payment  booklet  to  the  student  wherever  he  may  live  in  the 
United  States,  and  he  is  Instructed  to  send  slips  from  the  booklet 
with  his  remittances. 

The  question  here  is  as  to  whether  the  Educational  Credit 
Bureau,  Inc,  is  liable  for  payment  of  the  tax  under  the  iAlssouri 
Credit  Institutions  Tax  Act  of  194&*  which  said  tax  is  levied 
according  to  and  moasured  by  its  net  income.  Section  148.150 
RSMo  19i|.9*  defines  gross  income  as  follows: 

"♦Gross  income*  includes  all  gains,  profits, 
earnings  and  other  income  of  the  taxpayer 
derived  from  sources  within  the  state  of 
Missouri,  * * *" 

and  net  income  is  defined  by  subsection  1 of  said  section  to  mean 
gross  income  minus  certain  allowed  deductions. 

There  are  no  decided  cases  in  the  State  of  Missouri  which 
construe  this  definition  as  it  applies  to  these  facts  under  the 
Credit  Institutions  Act.  However,  the  Appellate  Courts  of  this 
state  have  construed  the  language  of  the  income  tax  statutes 
dealing  with  corporations,  Sections  llj.3*030-ll|.3,080,  RSMo,  1949, 
which  imposes  a tax  on  their  income  "from  all  sources  within  this 
state,"  This  language  is  so  directly  related  to  section  146,150, 
RSMo.  1949*  previously  quoted,  that  the  construction  given  the 
income  tax  wording  by  the  courts  must  be  considered. 

Union  Electric  Company  v.  Coale,  Mo.  Sup.,  146  S«V*  2d.  631, 
was  a case  in  which  the  plaintiff  taxpayer,  a Missouri  corporation, 
owned  stock  in  foreign  corporations  from  which  it  received  dividends 
paid  from  funds  derived  from  operations  carried  on  and  capital 
employed  in  the  domicile  states  of  the  corporations  paying  the 
dividends,  and  none  of  the  corporations  either  employed  or  had 
any  capital  in  Missouri,  nor  carried  on  any  operations  or  engaged 
in  any  business  in  Missouri  during  the  taxable  period.  Defendants 
contend  these  dividends  wore  taxable  under  the  state  Income  tax, 
and  this  suit  was  brought  to  abate  that  assesament.  The  court 
considered  the  word  "source"  as  follows: 
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"Webster's  New  International  dictionary, 

2d  Ed*,  defines  aource  as  *that  from  which 
anything  comes  forth,  regarded  as  its  cause 
or  origin?  the  first  cause;  the  beginning; 
origin* * Also,  source  is  defined  as  * the 
individual,  con^any,  or  corporation 
initiating  a payment,  as  of  dividends, 
interest*,  etc.  Holmes*  Federal  Taxes, 

6th  Ed*,  p*  396#  on  the  subject  of  sour ce 
of  Inc ome  says:  *The  word  "source"  conveys 
only  one idea -that  of  origin*  It  is  defined 
in  the  Standard  dictionary  as  follows:  "That 
from  which  any  act,  movement,  or  effect  proceeds; 
a person  or  thing  that  originates,  sets  in 
motion,  or  is  a primary  agency  in  producing 
any  course  of  action  or  r suit;  an  originator; 
creator;  origin*  A place  where  something 
is  found  or  whence  it  is  taken  or  derived*" 

This  is  its  natural,  ordinary,  and  fa  tlliar 
meaning  and  it  is  particularly  true  that  terms 
used  in  statutes  describing  objects  of  taxation 
should  be  oonstrued  according  to  their  popular 
signification. *" 

The  court  then  stated  that  the  stock  certificates  belonging  to 
the  plaintiff  in  the  foreign  companies  were  nothing  more  than  evidence 
of  ownership  "and  neither  the  stock  certificates  nor  the  snares 
could  be  the  source  of  the  dividend  income*11  In  re  Kansas  City 
Star  Company,  To*  Sup*,  llj 2 S*W*  2d  1029#  was  quoted:  "The  source 
of  * * * “income  is  the  place  where  it  was  produced"  and  that 
"taxing  statutes  should  bo  construed  strictly  against  the  taxing 
authority  unless  a contrary  legislative  intent  appears*"  The 
court  concluded  that  it  could  not  say  that  this  income  was  produced 
in  this  state,  and  consequently  it  was  held  not  to  be  taxable  under 
the  state  income  tax  law* 

Petition  of  Union  Electric  Company  of  Missouri,  ifo*  Sup*  l6l 
S.W*  2d  968,  involved  the  question  of  whether  dividend  and  interest 
payments  to  a Missouri  corporation  by  foreign  corporations  operating 
entirely  outside  the  State  of  Missouri  were  income  received  by  the 
taxpayer  from  sources  within  this  state  undor  the  income  tax  statutes* 
The  court  at  l*c*  970,  971#  stated  as  follows: 

"Income  consists  of  on  increase  in  the  economic 
wealth  of  the  taxpayer*  The  sources  from  which  it 
is  derived  are  3aid  to  be  three:  (A)  labor;  (B) 
the  use  of  capital,  in  which  term  we  include  for 
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convenience  lend;  and  (C)  profits  derived 
from  the  sale  or  exchange  of  capital  as- 
setst  These  latter  represent  an  accretion 
in  the  value  of  the  assets  while  they  are  in 
the  hands  of  the  taxpayer*  Eisner  v* 

'acomber*  252  U*S*  189,  I4.0  S*  Ct*  189,  6ij. 

L*  Ed*  521*  9 A*L*R*1570;  Hol  ies*  . ederal 

Taxes*  6th  Ed**pp*  396  to  398*  It  is  said 

that  the  locus  of  the  source  of  income  is  determined 

as  follows:  In  the  case  of  income  derived  from 

labor*  it  is  the  place  wuere  the  labor  is 

performed;  in  the  case  of  income  derived 

from  use  of  capital*  it  i3  the  place  where 

the  capital  is  employed;  and  in  the  case  of 

profits  from  the  3ale  or  exchange  of  capital 

assets*  it  is  the  place  where  the  sale  occurs* 

In  re  Kansas  City  Star  Co**  3^6  Mo*  658*  1^2 
S*¥i*  2d  1029*  Holmes*  federal  Taxes(6th  Ed*) 
pp*  396  to  398*  supra* 

««*««*  » *•&*&*»** 

"It  is  also  true  tnat  for  many  purposes  the 
situs  of  personal  property  is  considered 
to  be  at  the  domicile  of  its  owner*  This 
latter  proposition,  however,  is  purely  ficti- 
tious and  is  now  limited  in  its  application 
to  a few  cases*  principally  those  regarding 
the  devolution  of  estates  of  decedents  and 
bankrupts*  Eidman  v*  Martinez,  l8i|.  U*S.  578* 

22  S*  Ct*  515*  I4.6  L.  Ed  697 ; Pullman's  Palace 
Car  Co*  v*  Pennsylvania*  li|l  U*S*  18-  11  s*  Ct* 

876*  35  L*  Ed.  613*  ium.  13  L.R.A.  ill;  57 
L*R*A*  523*  The  Income  Tax  Act*  like  all 
other  tax  statutes*  must  be  construed  as 
favorably  as  possible  to  the  taxpayer  and 
strictly  against  the  taxing  authority* 

Artphone  Corporation  v*  Coale*  3J|5  Mo. 

133  o#V»*  2d  3 h3»  F*  Hurkhart  Manufacturing 
Co.  v*  Coale*  3hS  Mo*  1131*  139  3.W.  2d  502. 

In  the  field  of  incase  taxation  in  particular 
it  i3  important  to  penetrate  beyond  legal 
fictions  and  academic  jurisprudence  to  the 
economic  realities  of  the  cases.  It  is  conceded 
that  the  actual  expenditure  of  labor  and  the 
actual  use  of  capital  which  gave  rise  to 
the  income  represented  by  these  dividends 
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took  place  outside  the  state  of  Missouri* 

V.'e  are  forced  to  the  conclusion  therefore 
that  the  source  of  this  incone  v.aa  outside 
the  state  and  the  dividends  received  by  the 
taxpayer  should  not  be  included  in  its 
gross  income  for  the  purpose  of  computing 
its  Missouri  income  tax*  Y/e  believe  that 
Division  Ho*  1 of  this  court  in  the  case  of 
Union  Electric  Go*  v*  Coale,  347  Mo*  175* 
ll].6  S*W*  2d  631,  supra,  reached  a proper 
conclusion*  That  conclusion  is,  v/e  think, 
in  complete  harmony  with  the  other  recent 
decisions  of  this  court  and  In  re  Kansas 
City  Star  Co.,  3ip6  *o*  6£8,  142  S.r*  2d 
1029,  supra;  Artophone  Corporation  v* 

Coale,  345  Mo*  344,  133  S*W*  2d  34-3#  supra; 
and  P.  Burkhart  Manufacturing  Co*  v*  Coale, 

34-5  Mo.  1131,  139  S.W.  2d  502,  supra* 

Further,  in  considering  the  interest  payments  on  bonds  of  a 
foreign  corporation  held  by  the  taxpayer  in  Missouri,  the  court, 
in  the  above  case  at  l*c*  971  said: 

* #The  nature  and  characteristics  of  interest 
payments  cannot  be  changed  by  the  fact  that  the 
debt  upon  which  such  interest  1 3 paid  Is  evidenced 
by  a bond*  The  character  of  the  debt  remains 
the  same  whether  the  fact  of  Indebtedness  is 
recorded  in  an  instrument  called  a bond  or  in  a 
promissory  note  or  a mere  open  account*  Nor  i3 
It  of  Importance  that  the  debtor  is  a corporation 
rather  than  an  individual*  The  basic  facts  are 
these:  That  the  taxpayer  lent  money  to  a 
person  in  another  state  which  was  used  by  that 
person  in  the  other  state  and  that  the  taxpayer, 
as  an  Incident  to  such  loan,  was  paid  interest. 

It  may  be  contended  here  that  the  interact  was 
payable  in  Missouri  because  unless  the  parties 
to  a contract  otherwise  agree  all  payments  are 
to  be  made  at  the  domicile  or  business  place  of 
the  creditor.  But  an  examination  of  the  decisions 
previously  cited  shows  that  the  actual  place 
where  Income  payments  are  turned  over  to  the 
taxpayer  is  not  determinative  of  the  source  of 
the  income.  For  example,  in  the  case  of  In  re 
Kansas  City  Star  Co*,  34.0  Mo*  6 f>8,  142  S.W*  2d 
1029,  supra,  the  taxpayer* s income  consisted 
largely  of  the  price  of  subscriptions  to  its 
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newspapers  and  money  paid  to  It  by  advertisers. 

Most  of  these  items  would  finally  reach  the 
hands  of  the  taxpayer  at  its  office  in  Missouri. 

Yet  this  court  held  that  such  nortion  of  this 
income  as  was  derived  from  transactions  outside 
the  state,  that  is  from  a sale  of  its  publications 
outside  of  Missouri,  was  not  taxable.  Again  a 
similar  holding  was  made  by  the  Board  of  Tax 
Appeals  in  the  case  of  Appeal  of  Standard  Karine 
Insurance  Company,  Limited,  ij.  B.T.A.  853»  supra. 

These  decisions  and  others  like  them  make  it  plain 
that  the  mere  point  where  payment  reaches  the  hands 
of  the  taxpayer  is  not  determinative  of  the  source 
of  the  income.  In  the  case  of  State  ex  rel. 

Manitowoc  Gas  Co.  v.  Wisconsin  Tax  Commission, 

161  Wis.  Ill,  152  N.W.  814.8,  supra,  the  Supreme 
Court  of  Wisconsin  held  that  income  paid  in  the 
form  of  interest  by  a Wisconsin  corporation  to 
bondholders  in  other  states  was  nbt  taxable  in 
Wisconsin.  We  are  unable  to  agree  with  the 
reasoning  of  this  case,  however.  We  think  that 
the  source  of  the  income  is  the  person  paying 
the  interest  and  not  the  mere  bond  Itself, 
which  is  only  an  evidence  of  the  indebtedness. 

It  therefore  follows  that  the  interest  payments 
must  be  treated  in  the  same  manner  as  the  dividend 
payments,  and  what  we  have  said  in  regard  to 
dividends  will  largely  apply  also  to  interest. " 

In  the  request  at  hand  the  dance  instruction  is  given  entirely 
by  the  studios  located  in  other  states  to  students  who  reside  in 
states  other  than  Missouri.  The  students  pay  for  the  lessons  with 
funds  made  in  their  individual  callings  in  foreign  states.  The 
obligation  is  on  the  studios  to  furnish  the  dance  Instruction, 
and  Educational  Credit  Bureau,  Inc.  assumes  no  responsibility  therefor. 
The  installment  payments  are  made  by  the  students  through  the  mails, 
and  if  default  is  made  the  studio  which  entered  into  the  contract 
with  the  student  repurchases  it.  It  is  true  that  the  Educational 
Credit  Bureau,  Inc.  operates  a going  business  based  on  the  fore- 
going facts  and  that  its  places  of  business  are  located  exclusively  in 
Missouri.  However,  the  determinative  issue  hinges  on  the  wording  of 
applicable  statutes  and  the  construction  given  them  by  the  decided 
cases  and  the  income  tax  statute  and  the  construction  placed  on 
it  by  the  cases  quoted  herein  would  seem  to  be  determinative  of 
the  issue  here  involved.  Probably  the  closest  relationship  between 
the  decided  cases  and  the  situation  involving  the  Educational 
Credit  Bureau,  Inc.  was  found  In  the  case  of  Petition  of  Union 
Electric  Company  of  Missouri,  infra,  concerning  interest  on  bonds 
of  a foreign  corporation  held  in  Missouri  by  this  Missouri 
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corporation.  The  interest  is  payable  on  the  bonds,  irrespective  of 
earnings,  as  are  the  payments  on  these  installment  contracts.  The 
source  of  the  income  in  that  case  was  held  to  be  the  person  paying 
the  interest  and  not  the  bond  itself,  which  the  court  said  was  only 
an  evidence  of  the  indebtedness.  The  source  by  analogy  in  the 
present  situation  is  the  person  contracting  with  the  Arthur  Murray 
Dance  Studios  for  the  dancing  lessons,  who  agree  to  pay  therefor 
by  Installments  without  right  of  cancellation. 

CONCLUSION 


It  is  the  opinion  of  this  office  that  the  installment  payments 
received  by  Educational  Credit  Bureau.  Inc.,  a Missouri  corporation, 
from  students  located  outside  the  State  of  Missouri  for  dancing 
lessons  given  by  Arthur  Murray  Dance  Studios  in  states  other  than 
Missouri  are  not  to  be  included  as  income  for  the  purpose  of 
determining  the  tax  of  that  corporation  under  the  provisions  of  the 
Credit  Institutions  Act  of  19U&*  since  those  payments  do  not 
constitute  income  "derived  from  sources  within  the  State  of 
Missouri."  as  provided  by  that  act. 

This  opinion  which  I hereby  approve  was  written  by  my 
assistant  Mr.  J.  Robert  Tull. 


Yours  very  truly. 


JRT:mw 


JOHN  M.  DALTON 
Attorney  General 


ELECTIONS : 


ELECTION  COIL  ISSI ONERS: 


Members  of  boards  of  election  com- 
missioners provided  for  In  Senate 
Bill  No.  5 of  67th  General  Assembly, 
applicable  to  counties  containing 
city  or  part  of  city  of  more  than 
[j.00,000,  do  not  have  to  be  confirmed 
by  Senate. 


October  2,  19 53 


Honorable  Clayton  Vf.  Allen 

State  Senator 

Rock  Port,  Missouri 

Dear  Sir} 

This  is  in  answer  to  your  letter  of  recont  date 
requesting  un  official  opinion  of  this  office  and  read- 
ing as  follows} 

"At  the  last  session  of  the  legislature, 
the  legislature  enacted  Senate  Bill 
No.  5,  which  provided  for  permanent 
registration  in  Clay  County  and  also 
for  board  of  eloction  commies loners 
for  Clay  County. 

"The  bill  did  not  provide  that  such 
oommis si oners,  should  be  appointed  by 
the  Governor,  with  the  advice  and  con- 
sent of  the  Senate. 

"Section  12  of  Article  4 of  Missouri 
Constitution  defines  the  * executive 
department’.  Section  17  of  Article  4 
of  the  Mi ssouri  Conotitution-provides 
that  the  heads  of  the  executive  depart- 
ments shall  be  appointed  by  the  Governor, 
with  the  advice  and  consent  of  the 
Senate . 

"On  June  29th,  1946#  Governor  Phil  M. 
Donnelly,  by  virtue  of  See t ion  12  of 
Article  4,  of  the  Constitution  of 
Missouri,  assigned  to  the  Governor  of 
Missouri,  the  following  boards,  com- 
missions and  agencies  of  the  State, 
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exercising  administrative  or  executive 
authority*  the  Missouri  State  Highway 
Patrol,  Liquor  Control  Department, 

Boards  of  Election  Com~ii3sloners  and 
boards  o 7 Police  flomdsaioners, 

"I  would  likB  your  opinion,  whether  or 
not,  tinder  the  two  sections  of  the  Con- 
stitution and  under  the  provisions  of 
Senate  Bill  Ho,  4,  which  is  now  Section 
119.070,  the  board  of  election  com- 
missioners appointed  under  said  act  must 
be  appointed  with  the  advice  and  con- 
sent of  the  Senate," 

The  executive  order  dated  June  29,  1946,  referred  to  in 
your  letter,  assigned  to  the  Governor  the  boards  of  election 
commissioners  of  St,  Louis  City,  St,  Louis  County,  Jackson  County 
and  Kansas  City,  The  election  board  appointed  under  pro- 
visions of  Senate  Bill  Ho,  5 of  the  67th  General  Assembly  has 
not  as  yet  been  assigned  to  any  department.  However,  it  un- 
doubtedly will  be  assigned  to  the  Governor  as  have  been  other 
boards  of  election  commissioners. 

Section  12,  Article  IV  of  the  Constitution  of  Missouri, 
provides  as  follows: 

"The  executive  department  shall  con- 
sist of  all  state  elective  and  appointive 
officials  and  employees  except  the 
officials  and  employees  of  the  legis- 
lative and  judicial  departments.  In 
addition  to  the  governor  and  lieutenant 
governor  there  shall  be  a state  auditor, 
secretary  of  state,  attorney  general, 
a state  treasurer  and  a department  of 
revenue,  department  of  education,  de- 
partment of  highways,  department  of 
conservation,  department  of  agriculture 
and  such  additional  departments,  not 
exceeding  five  in  number,  as  may  here- 
after bo  established  by  law.  Unless 
discontinued  all  present  or  future  boards, 
bureaus,  commissions  and  other  agencies 
of  the  state  exercising  administrative 
or  executive  authority  shall  be  assigned 
by  the  governor  to  the  department  to 
which  their  respective  powers  and  duties 
are  germane," 
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Seotlon  17  of  Article  IV  of  the  Constitution  provides  as 
follows : 


"The  governor,  lieutenant  governor, 
secretary  of  state,  state  treasurer 
and  attorney  general  shall  be  elected 
at  the  presidential  elections  for 
terras  of  four  years  eac.  The  state 
auditor  shall  be  elected  for  a term 
of  two  years  at  the  general  election 
in  the  year  19l|.8,  and  his  successors 
shall  be  elected  for  terras  of  four  years. 

The  governor  and  state  treasurer  shall 
not  be  eligible  for  election  as  their  ^ 
own  successors.  The  heads  of  all  the 
executive  departments  shall  be  appoint- 
ed by  the  governor,  by  and  with  the 
advice  and  consent  of  the  senate.  All 
appointive  officers  may  be  removed  by 
the  governor  and  shall  possess  the 
qualifications  required  by  this  Consti- 
tution or  by  law." 

In  addition  to  the  executive  departments  listed  in  Section 
12  of  Article  IV  of  the  Constitution,  the  General  Assembly  has 
provided  for  the  creation  of  a department  of  labor  and  indus- 
trial relations,  a department  of  corrections,  a department  of 
public  health  and  welfare  and  a department  of  business  and  admin- 
istration. 

We  believe  it  to  be  clear  that  the  provision  in  the  last 
sentence  of  Section  12  of  Article  IV,  providing  for  the  assigning 
of  boards,  bureaus,  commissions  and  other  agencies  to  the 
various  departments,  shows  that  such  boards,  bureaus,  commissions 
and  other  agencies  are  not  themselves  departments  of  the  state. 

Therefore,  the  provision  of  Section  17,  Article  IV,  requir- 
ing that  the  heads  of  all  the  executive  departments  shall  be 
appointed  by  the  Governor  by  and  with  the  advice  and  consent  of 
the  Senate,  is  not  applicable  to  members  of  election  boards. 

Section  lj.1  of  Senate  Bill  No.  5#  which  provides  for  the 
creation  of  a board  of  election  commissioners  for  each  county 
governed  by  the  provisions  of  such  bill,  provides  that  the  mem- 
bers of  such  board  shall  be  appointed  by  the  Governor.  Such 
section  contains  no  reference  to  the  advice  or  consent  of  the 
Senate,  There  is  no  constitutional  provision  requiring  the 
advice  and  consent  of  the  Senate  regarding  members  of  boards 
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of  election  commissioners. 


CONCLUSION 


It  Is,  therefore,  the  opinion  of  this  office  that  there 
is  no  constitutional  requirement  that  members  of  boards  of 
election  commissioners  be  appointed  by  the  Governor  by  and 
with  the  advice  and  consent  of  the  Senate, 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Mr.  C.  B,  Burns,  Jr, 

Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 


C3B:lrt 


f 

_.TH,  DEPAirn^H 
ADULTERATED  TOOLS: 


xJucj&Lcx&xxx 


OF:  The  offering  for  sale  of  a neat  product  desig- 
nated’&s  "tenderette,"  tbe  advertisement  of 
whidh  states  the  ingredients  contained  therein, 
none  of  which  ingredients  are  injurious  to 
health  in  the  proportion  used  in  such  product 
and  none  of  which  ingredients  are  prohibited 
by  Missouri  law,  is  not  in  violation  of  t .e 
laws  of  Missouri. 

January  29,  1953 


Honorable  Jamos  R.  Amos  rocxxxm 

Director,  Division  of  Health 
Jefferson  City,  Missouri 


Dear  Sir* 


This  department  is  in  rooelpt  of  your  recent  request  for 
an  official  opinion.  You  thus  state  your  request. 

"For  a number  of  years  the  Division  of 
Health  has  considered  that  ground  beef, 
commonly  known  as  hamburger,  must  contain 
only  pure  ground  beef  with  only  salt,  or 
other  spices  added. 

"A  number  of  concerns  have  been  in  the 
practice  of  adding  preservatives  such  as 
sulfites  or  nitrites  to  maintain  a pleas- 
ing red  color,  and  have  also  added  certain 
cereals  such  as  flour,  potato  stareh,  soya 
flour,  and  other  materials  which  has  in- 
creased its  bulk  or  weight, 

"We  have,  therefore,  taken  action  against 
these  ground  meat  products  advertised  as 
hamburger  which  contained  any  preservatives 
as  added  materials  which  increase  its  bulk 
or  weight,  and  used  as  cur  authority  Chapter 
196,  3ection  196.070,  Revised  Statutes  of 
Missouri,  19li-9  Edition,  paragraph  No.  10. 

"Recently  at  the  Cape  Girardeau  Fair  we 
were  confronted  with  a product  manufactured 
by  Miller  5c  Fischer  of  Cape  Girardeau  in 
which  they  claim  they  are  not  violating  the 
State  Food  and  Drug  Laws  becauce  they  are 
advertising  their  product  not  as  hamburger 
but  as  * Tenderette *.  Thoy  further  claim 
that  they  are  not  violating  the  law  because 
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their  sign  lists  the  ingredients;  namely, 

*Pure  ground  beef,  pork,  suet,  cereal,  salt, 
sugar,  spices  and  enough  water  to  insure 
proper  processing,  and  *018  of  1%  sodium 
sulfite  added* • 

"I  would  like  to  call  your  attention  to  the 
fact  that  the  U*S*  Department  of  agriculture. 

Bureau  of  .animal  Industry,  permits  the  use 
of  artificial  color  and  preservatives  such 
as  sodium  nitrite  and  sodium  nitrate  in  such 
products  as  frankfurters,  bologna,  and  other 
processed  meats,  but  they  do  require  that 
these  products  be  labeled  properly  and  that 
the  label  contain  tne  list  of  ingredients 
used* 

“All  of  these  products  are  also  processed 
or  cooked  so  tnat  taey  may  be  eaten  without 
further  cooking,  while  tne  ground  meat  wnich 
we  refer  to  above  is  3till  in  tne  raw  state 
and  mast  be  cooked  before  it  can  be  eaten* 

HWe  are  attaching  herewitn  one  of  tne  plac- 
ards used  with  tne  product  xnown  as  ’Tenderette*." 

We  wilx  first  observe  tnat  no  allegation  is  made  by  you 
that  any  ingredient  of  "leaderette”  i3  harmful,  or  that  the  use  of 
any  ingredient,  in  the  proportion  used,  is  prohibited  by  Missouri 

law* 


Rather,  you  rest  your  case  upon  paragrapn  10  of  Section  196*070, 
RSMo*  1949#  which  paragraph  reads: 

“A  food  shall  be  deemed  to  be  adulterated 
if  any  substance  has  been  added  thereto 
or  mixed  or  packed  tnerewith  so  as  to 
increase  its  bulk  or  weight,  or  reduce 
its  quality  or  strength  or  make  it  appear 
better  or  of  greater  value  than  it  is." 

For  a definition  of  the  word  “adulterated"  we  turn  to  the 
case  of  City  of  St*  Louis  v.  Jud,  236  Mo*  1*  At  l*c*  6,cthe 
court  said: 


"■»  * ■»» Adulterate,  * means  to  corrupt, 
debase,  or  make  impure  by  an  admixture 


-2- 


Hon.  James  R.  Amos 


of  a foreign  or  baser  substance.  * * 
articles  are  adulterated  *to  improve  or 
change  their  appearance  or  flavor  in 
imitation  of  an  article  of  higher  grade 
or  of  a different  kind. * Adulteration  is 
an  •artificial  concealment  of  defects. •” 

In  the  light  of  the  above  definition  we  are  unable  to  see 
that  the  product  advertised  as  "Tenderette"  comes  within  the 
purview  of  paragraph  10  of  Section  196.070,  supra.  There  is 
no  similarity  whatever  between  the  word  "Tenderette"  and  the 
word  "hamburger"  to  which,  presumably,  it  is  most  nearly  akin. 

The  advertisement  plainly,  and  we  presume  correctly,  states 
what  ingredients  "Tenderette"  contains.  Certainly  nobody  who 
read  the  advert! se-ent  which  was  displayed  at  the  place  of  sale 
would  be  led  into  believing  that  when  lie  bought  "Tenderette" 
he  was  buying  "hamburger"  or  anything  but  "Tenderette^  Not 
only  was  there  no  attempt  to  deceive  the  public,  but  apparently 
every  effort  was  made  to  inform  the  public  as  to  Ju3t  what  it 
was  getting  when  and  if  "Tenderette"  was  purchased. 

We  nave  examined  Section  196.075>#  RSMo.  I9I4.9*  which  section 
is  entitled,  "Pood,  when  deemed  misbranded,"  and  v,e  fail  to  3ee 
that  "Tenderette"  violates  any  of  the  provisions  of  that  section. 

We  shall,  however,  later  in  thi3  opinion  refer  to  paragraph  3 
of  the  above  section.  Neither  do  v/e  see  that  "Tenderette" 
violates  any  of  the  provisions  of  Section  196.070,  RSMo.  19^9# 
including  paragraph  10  to  which  you  call  attention  and  which  we 
have  discussed  above. 

In  order  to  sustain  our  position  as  given  in  the  preceding 
paragraph,  we  call  attention  to  the  case  of  United  States  v. 

62  Cases  More  or  Less,  Six  Jars  of  Jam,  etc.,  183  Fed.  2nd  lOlij.. 

In  this  case  it  was  held  that  the  jam  in  question  which  failed 
to  comply  with  certain  provisions  of  the  Federal  Food,  Drug  and 
Cosmetic  Act,  defining  fruit  jam,  could  not  be  legally  repre- 
sented to  be,  or  to  be  used,  as  fruit  Jam,  nor  could  it  be  legally 
sold  as  fruit  Jam.  At  l.c.  1017-1018,  the  court  said: 

"It  is  significant  that  Congress  in  Section 
3^3 (g)#  in  dealing  with  misbranding  by  failure 

• to  conform  to  the  definition  and  standard  of 
identity,  did  not  pein.it  departure  from  the 
stands. d, if  the  label  disclosed  that  the  food 
did  not  conform  to  the  standard,  whereas  in 
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Section  3i4-3(h)  (1)  (2),  in  dealing  with 
misbranding  by  failure  to  conform  to 
standard  of  quality  and  standards  of  fill 
of  container.  Congress  permitted  departure 
from  the  standard  if  the  label  on  the 
food  set  forth,  in  the  manner  and  form 
specified  in  the  regulation,  a statement 
that  it  fell  below  the  standard,  thus 
indicating  a Congressional  intent  to  per- 
mit departure  from  standards  of  quality 
and  fill  of  container,  where  such  depart- 
ure was  shown  by  truthful  labeling,  but 
not  to  permit  a departure  from  a defini- 
tion and  standard  of  identity,  even  though 
such  departure  was  disclosed  by  the  labelT 

"Whether  a food  purports  to  be,  or  is  repre- 
sented to  be,  a food  for  which  a definition 
and  a standard  of  identity  has  been  pre- 
scribed by  regulation,  is  not  to  be  deter- 
mined solely  from  obscure  disclosures  on 
the  label.  If  it  is  sold  under  a name 
of  a food  for  which  a definition  and 
standard  has  been  prescribed,  if  it 
looks  and  tastes  like  such  a food,  if  it 
is  bought,  sold  and  ordered  a3  such  a 
food,  and  if  it  is  served  to  customers 
as  such  a food,  then  it  purports  to  be, 
sued  is  represented  to  be,  such  a food* 


"We  conclude  that  the  jams  under  seizure 
purported  to  be,  and  were  represented  to 
be,  fruit  jams,  for  which  a definition  and 
standard  of  identity  had  been  promulgated; 
that  they  did  not  conform  to  the  definition 
and  standard  of  identity,  and  that  the 
manufacturer  could  not  escape  the  impact 
of  Section  3lp.  and  Section  3^4-3 ( 3 ) by  labeling 
them  imitations  of  jams  and  by  truthfully  setting 


Hon#  James  R.  Amos: 


forth  on  the  label  the  proportions  of  surer, 
fruit  and  other  ingredients  contained  therein# 

"It  is  urged  that  the  effect  of  our  discussion 
will  be  to  compel  the  manufacturer  of  these 
jams  to  take  such  product  off  the  market  and 
to  deprive  persons  of  modest  means  of  an  in- 
expensive and  wholesome  food  product;  and 
that  the  portion  of  the  Senate  Committee 
Report  set  forth  in  Note  6,  infra,  shows  the 
Congress  did  not  intend  the  operation  of 
Section  343(g)  to  produce  such  results.  But 
the  results  envisioned  will  not  necessarily 
follow*  The  manuf ac turer  may  marke t the 
pro due t as  syrup  and  fruit  thickened  with 
pectin,  or  syrup  flavored  wi th  fruit  and 
thickened  with  pectin,  but  the  product  may 
not  be  lawfully  sold  or  served  to  cu3 tome rs 
under  the  name  of  fruit  jam  and  in  such  a 
manner  that  it  purports  to  be , or  is  repre- 
sented to  be  fruit  Jam.”  (Emphasis  ours. ) 

Again  in  this  connection,  we  call  attention  to  the  case 
of  Dairy  Queen  of  Wisconsin  v.  McDowell,  51  H.W.  2d  34*  Prom 
the  statement  of  facts  given  in  this  case  it  was  sought  by  the 
Department  of  Agriculture  to  stop  the  sale  of  a semi-frozen 
food  product  similar  to  ice  cream  but  containing  less  butter 
fat  than  ice  cream,  on  the  ground  that  the  public  needed  to  be 
protected.  The  product  was  a healthful  nutritive  food  and  was 
not  offered  for  sale  as  ice  cream,  and  the  court  held  that  the 
public  needed  no  protection  undor  such  circumstances  and  that 
the  sale  of  the  product  could  not  be  stopped.  At  l.c.  37  the 
court  said: 

"It  is  contended  that  Dairy  Queen  is  an 
imitation  ice  cream  in  that  it  resembles 
ice  cream  in  taste,  texture  and  consistency. 
Appellant  does  not  concede  this,  but  even  If 
it  were  so,  a resemblance  to  ice  cream  does 
not  make  the  product  an  imitation.  There  is 
no  artificiality  employed  in  producing  Dairy 
Queen.  Its  ingredients  are  the  sane  natural 
ingredients  contained  in  ice  cream,  but  in 
different  propoi’tions.  We  can  see  where 
imitation  and  adulteration  may  be  present 
and  fraud  perpetrated  upon  the  public  where. 
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as  in  Carolene  Products  Co*  v.  United  States, 
1944,  323  U.S.  18,  6 5 S.  Ct.  1,  89  L.  3d.  15, 
abstracted  butter  fat  is  replaced  with  vege- 
table oil;  and  where,  as  in  Qay-Bergwall  Co* 
v.  State,  1926,  190  V.is.  8,  207  I.W.  959. 
the  product  was  admittedly  an  artificial 
vanilla.  * * * 

n According  to  the  stipulation.  Dairy  Queen 
will  not  be  sold  as  ice  cream,  whatever 
resemblance  it  may  have  to  ice  cream,  there- 
fore, cannot  mislead  the  public  in  buying  it. 

"Respondent  argues  that  in  removing  some  of 
the  butter  fat,  which  i3  the  more  expensive 
ingredient,  and  adding  more  of  the  cheaper 
non-fat  solids,  the  appellant  manufactures 
an  inexpensive  product  which  would  tempt 
retailers  to  pass  it  cf  f as  ice  cream.  This 
so-called  substitution  has  no  effect  upon 
the  wholesomeness  or  nutritious  properties 
of  the  product,  and  is  not  sufficient  reason 
to  bar  it,  especially  in  view  of  the  authority 
granted  to  the  respondent  by  ch.  93#  Stats., 
to  regulate  its  manufacture  and  sale. 

"Under  ch.  93#  Stats.,  the  department  of 
agriculture  has  the  power  to  establish  stand- 
ards for  food  products  and  to  prescribe  regu- 
lations governing  marks  aid  tars  upon  such 
products.  Those  standards  shall  not  af fee t 
the  right  of  any  person  to  dispose  of  £ food 
product  not  conforming  to  the  standards. 

3ec.  93'.09(4) . Stats.T  ^but  such  person  may 
be  re  quire  a to  mark  or  tag  such  product,  in 
such  a manner  as  the  department  may  direct, 
to  indicate  that  it  is  not  intended  to  be 
marketed  as  of  a grade  contained  in  the 
standard  and  to  show  any  other  fact  regarding 
which  marking  or  tagging  may  be  required 
under  this  section.*  The  purpose  is  clear. 

The  legislature  does  not  Intend  to  deny  any 
person  the  rlgKt  to  make  and  sell  a food 
product  so  long  as  i ts  consumption  doe3  not 
endanger  public  health  and  welfare.  I t does 
intend,  however,  _to  £0  regulate  its  sale 
hat  the  public  is  not  sub  jec  ted  to  tho  In- 
jury of  buying  a product  different  from  that 
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which  Is  Intended  to  be  bought.  See  City  of 
New  Orleans  v.  Toca,  1917*  ll^i  La.  551#  75 
So.  23 8#  L.R.A.  1917E,  7ol. 

* * * * «■**»«•* 

"It  is  our  conclusion  that  the  general  wel- 
fare does  not  require  prohibition  of  the 
manufacture  and  sale  of  the  product  here  in 
question,  the  power  of  regulation  being  suf- 
ficient to  prevent  any  fraud  upon  the  consuming 
public."  (Emphasis  ours.) 

We  again  refer  to  paragraph  3 of  Section  196.075#  RSMo.  19lj-9# 
which  paragraph  reads: 

"If  it  is  an  imitation  of  another  food, 
unless  its  label  bears,  in  type  of  uniform 
size  and  prominence,  the  word,  'imitation,' 
and,  immediately  thereafter,  the  name  of 
the  food  imitated." 

In  the  light  of  the  two  cases  discussed  above  we  do  not 
believe  that  paragraph  3 of  Section  196.075#  supra,  is  appli- 
cable in  the  instant  case. 


CONCLUSION 

It  is  the  opinion  of  this  department  that  the  offering  for 
sale  of  a meat  product  designated  as  "tenderette,"  the  advertise- 
ment of  which  states  the  ingredients  contained  therein,  none  of 
which  ingredients  are  injurious  to  health  in  the  proportion  used 
in  such  product  and  none  of  which  ingredients  are  prohibited  by 
Missouri  law,  is  not  in  violation  of  the  laws  of  Missouri. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Mr.  Hugh  P.  Williamson. 


Yours  very  truly, 

JOHN  X.  DALTON 

Attorney  (ieneral 


DIVISION  C HEALTH: 


It  is  the  duty  of  the  Director  of  the  Division 
of  Plealth  to  enforce  Settlor  315. 080,  RSMo 
19^9,  throughout  the  State  cf  Missouri,  in  all 
cities,  including  those  under  special  constitu- 
tional charter,  except  as  to  hotels  of  fire- 
proof construction  of  more  than  three  stories 
in  heirht  situated  in  cities  now  having  fire 
and  buildinr  ordinance  regulations  and  v/hich 
are  erected  and  maintained  in  compliance  with 
such  fire  anu  building  ordinances • 

January  31,  1953 

> -3 /-s$ 


Honorable  James  . Amos 
Director 

Division  of  Health 
Jefferson  City,  Missouri 


Dear  Sir: 


This  department  is  in  receipt  of  your  request  for 
an  official  opinion.  You  thus  state  your  request: 


"’.Ve  would  like  to  call  your  attention 
to  the  fact  that  the  Bureau  of  Food  and 
Drugs,  Division  of  Health,  who  has  been 
enforcing  the  State  Hotel  Laws,  has  ob- 
tained a certification  from  the  various 
cities,  that  they  are  inspecting  such 
hotels  under  their  city  building  code  or 
city  fire  ordinances  and  when  the  Bureau 
of  Food  and  Drugs  has  received  such  a 
written  certification,  has  in  accordance 
with  the  Statutes  accented  this  as  comply- 
ing with  SeC-fcioa^ll^.O&O  Revised  Statutes 
of  Kissourt^l9^9«N' 


"In  discussing  the  certification  of  hotels 
under  this  Section  with  the  personnel  of 
Kansas  City,  Fi3Souri,  we  were  advised 
that  the  City  Attorney  has  examined  the 
laws  in  regard  to  this  matter  and  the  at- 
tached opinion  has  been  submitted  to  us. 


"Wo  would  like  to  request  that  you  examine 
this  opinion  and  advise  us  whether  you  con- 
cur with  the  attached  interpretation.  If, 
after  examining  said  opinion,  you  differ 
in  regard  to  this  mattsr,  would  you  please 
rive  ua  an  official  opinion  concerning  our 
legal  resoonsibilities  under  Section  315.C80.” 


Honorable  James  R.  Amos: 


The  opinion  f the  City  Attorne  of  Kansas  City,  to 
which  reference  is  made  above,  is  also  received. 

At  this  point  we  take  note  of  the  fact  that  the  City 
of  Kansas  City  is  operating  under  a special  constitutional 
charter. 

You  inquire  particularly  regarding  the  responsibili ties 
of  the  Director  of  the  Division  of  Public  Health  regarding 
enforcement  of  Section  3l5»08o,  PSMo  19'+9«  The  above  sec- 
tion applies  to  hotels  more  than  three  stories  high,  provides 
that  such  hotels  shall  be  built  in  a particular  manner  in 
some  respects,  and  sets  forth  in  detail  the  manner  of  con- 
struction of  fire  escapes  in  such  hotels.  The  section  con- 
cludes with  the  statement: 

» * provided,  however,  that  none  of 
the  provisions  of  this  section  shall 
apply  to  and  be  binding  on  hotels  of 
fireproof  construction  situated  in 
cities  now  having  fire  and  building 
ordinance  regulations,  and  which  are 
erected  and  maintained  in  compliance 
with  such  fire  and  building  ordinances • " 

This  latter  clause  clearly  excepts  from  the  provisions 
of  Section  315*080,  supra,  hotels  of  fireproof  construction 
located  in  cities  which  have  fire  and  building  ordinance  regu- 
lations. The  City  of  Kansas  City,  which  has  such  regulations, 
would  therefore  be  an  exception  from  the  provisions  of  Section 
3l5*080,  supra.  Thus  far  the  situation  seems  to  be  clear. 

V/e  now  turn  to  Section  315*030,  RSMo  X9lf9 • That  section 
reads : 


”1.  The  director  of  the  division  of 
health  shall  enforce  the  provisions 
of  sections  315*010  to  315*230  and  all 
inspection  statutes  and  valid  municipal 
ordinances  or  regulations  properly  con- 
strued as  applying  to  hotels. 

"2.  The  director  shall  keep  a complete 
set  of  books  for  public  use  and  inspec- 
tion, showing  the  condition  of  each  hotel 
inspected,  together  with  the  name  of  the 
owner,  proprietor  and  manager  thereof, 
and  showing  its  sanitary  condition,  the 
condition  of  its  fire  escapes,  and  any 
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other  information  for  the  betterment  of 
the  public  service." 

Since  Section  3l5»08o  is  embraced  in  the  sections 
enumerated  above  (315.310  to  315.230)  it  is  clear  that 
it  is  the  duty  of  the  Director  of  the  Division  of  Health 
to  enforce  Section  315*080,  supra,  in  all  places  in  the 
state  and  as  to  all  hotels  in  the  state  except  as  to 
"hotels  of  fireproof  construction  situated  in  cities 
non  having  fire  and  building  ordinance  regulations,  and 
which  are  erected  and  maintained  in  compliance  with  3uch 
fire  and  building  ordinance." 

Thus  far  the  situation  is  also  clear,  since  no  one 
would  question  the  right  of  the  state  to  make  certain  ex- 
ceptions to  the  provisions  of  a general  law. 

Vi'e  now  turn  to  Sections  320.020  and  320.030,  RSMo  1949* 
Section  320.020,  RSMo  1949*  roads  as  follows: 

"When  fire  escapes  are  to  be  attached  to 
buildings  within  a city,  they  shall  be 
constructed  under  the  supervision  of  and 
subject  to  the  approval  of  the  conmis3ioner 
or  superintendent  of  public  buildings  with- 
in such  city,  and  if  there  be  no  such  office 
within  such  city,  they  shall  be  subject  to 
the  approval  of  the  chief  of  the  fire  depart- 
ment of  such  city.  ’.Vhenever  a fire  escape 
attached  to  any  building  located  within  a 
city  shall,  upon  inspection  by  the  commission- 
er or  superintendent  of  public  buildings,  or 
chief  of  the  fire  department  of  such  city, 
be  found  in  an  unsafe  and  dangerous  condition, 
the  owner,  lessee,  proprietor  or  keeper  of 
said  building  shall  forthwith  rebuild  or  re- 
pair same  or  replace  same  in  safe  condition, 
upon  written  notice  of  such  commissioner  or 
superintendent.  When  fire  escapes  are  to  be 
attached  to  buildings  not  within  the  limits 
of  any  city,  they  shall  be  subject  to  the 
approval  of  the  sheriff  of  the  county  in 
which  such  building  is  located.  And  should 
such  fire  escape,  through  age  or  otherwise, 
be  or  become  unsafe  or  dangerous,  the  same 
shall  be  repaired  and  placed  in  safe  condi- 
tion, upon  written  notice  by  said  sheriff 
to  the  person  in  charge  of  such  building. 
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All  fire  escapes  shall  have  proper  and 
safe  balconies  for  each  story  thereof, 
surrounded  on  the  sides  with  wire  bank  and 
pipe  rail  not  less  than  three  feet  in 
height,  with  openinrs  from  the  building 
to  said  balconies.  V/henever  a stair  fire 
escape  is  to  be  constructed,  the  stairway 
shall,  where  practicable,  be  of  an  angle 
of  not  more  than  fifty-five  degrees  and 
constructed  so  as  to  be  placed  on  a blank 
wall.  The  stair  fire  escape  shall  be  pro- 
vided with  one  or  more  landings  in  each 
story,  and  enclosed  on  the  sides  with  wire 
bank  and  pipe  rail  not  less  than  three 
feet  in  height  and  running  on  the  same 
angle  as  the  stairs.” 

Section  320.030,  BSMo  19^+9#  reads  as  follows: 

"The  number  of  fire  escapes  to  be  attach- 
ed to  any  one  building,  as  required  in 
this  chapter,  shall,  when  the  building 
i s located  within  a city,  be  determined 
by  the  commissioner  or  superintendent  of 
public  buildings  within  such  city,  and  if 
there  be  no  such  officer  in  such  city, 
then  by  the  chief  of  the  fire  department 
of  such  city;  provided,  however,  that  all 
buildings  of  non-fireproof  construction 
three  or  more  stories  in  height,  used  for 
manufacturing  purposes,  hotels,  dormitories, 
schools,  seminaries,  hospitals  or  asylums, 
shall  have  not  less  than  one  fire  escape 
for  every  fifty  persons  or  fraction  there- 
of, for  whom  working,  sleeping  or  living 
accommodations  are  provided  above  the 
second  story,  and  all  public  halls  which 
provide  seating  room  above  the  first  or 
ground  story,  shall  have  such  number  of 
fire  escapes  as  shall  not  be  less  than 
one  fire  escape  for  every  one  hundred 
persons,  calculated  on  the  seating  capacity 
of  the  hall,  unless  a different  number  is 
authorized  in  writing  by  the  commissioner, 
or  superintendent  of  buildings,  or  the  chief 
of  the  fire  department,  or  the  sheriff  of 
the  county,  as  the  case  may  be." 


Honorable  Jamies  R.  Araos 


It  is  plain  that  the  above  two  sections  do,  in  some 
particulars,  fix  the  powers  and  duties  of  some  municipal 
offices,  to-wit,  the  commissioner  or  superintendent  of 
public  buildings  or  if  there  be  no  such  offices,  then  the 
chief  of  the  fire  department,  in  respect  to  the  construc- 
tion of  buildings  within  the  municipality. 

Section  22  of  Article  VI,  of  the  1945  Missouri  State 
Constitution,  reads  as  follows: 

"No  law  shall  be  enacted  creating  or 
fixing  the  powers,  duties  or  compensa- 
tion of  any  municipal  office  or  employ- 
ment, for  any  city  framing  or  adopting 
its  own  charter  under  this  or  any  pre- 
vious Constitution,  and  all  such  offices 
or  employments  heretofore  created  shall 
cease  at  the  end  of  the  terms  of  any  pre- 
sent incumbents." 

It  would  appear  that  Sections  320*020  and  320.030, 
sup*  a,  do  what  Section  22  of  Article  VI  of  the  Missouri 
State  Constitution,  supra,  says  cannot  be  done,  insofar 
as  special  constitutional  charter  cities  are  concerned. 

Of  course,  when  the  statute  is  in  conflict  with  the  Con- 
stitution the  statute  must  give  way  and  becomes  null  and 
void. 


C0NCL  SION. 


It  is  the  conclusion  of  this  department  that  it  is  the 
duty  of  the  Director  of  the  Division  of  Health  to  enforce 
Section  315*080,  RSMo  1949»  throughout  the  State  of  Missouri, 
in  all  cities,  including  those  under  special  constitutional 
charter,  except  as  to  hotels  of  fireproof  construction  of 
more  than  three  stories  in  height  situated  in  cities  now 
having  fire  and  building  ordinance  regulations  and  which 
are  erected  and  maintained  in  compliance  with  such  fire  and 
building  ordinances. 

The  foregoing  opinion,  which  1 hereby  approve,  was  pre- 
pared by  ray  Assistant,  Mr.  Hu^h  P.  V.illiamson. 

Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 
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HEALTH;  DIVISION  OF: 
REGULATIONS;  EFFECT  OF: 


State  Milk  Regulations  of  Division  of  Health 
promulgated  under  authority  of  Sections 
196,045  and  196,050  RSMo  1949,  of  food  and 
drug  laws,  and  coming  within  narrow  limits 
of  subject  matter  and  scope  of  operation, 
and  have  the  force  and  effect  of  statutory 
laws. 


February  17,  1953 


Honorable  James  R,  Amos,  K,D. 

Director 

Division  of  Health 
Jefferson  City,  Missouri 

Dear  Sir: 

This  is  to  acknowledge  receipt  of  your  recent  request  for  a 
legal  opinion  of  this  deoartment,  which  reads  as  follows: 

"St.  Louis  County  Health  Department  has 
for  the  past  few  years  been  operating  under 
our  State  Milk  Regulations,  a copy  of  which 
is  attached, 

"These  regulations  were  adopted  by  the 
Division  of  Health  and  duly  filed  with  the 
Secretary  of  State  in  accordance  with  the 
powers  granted  the  Division  of  Health  for 
the  promulgation  of  rules  and  regulations 
governing  the  health  and  welfare  of  the 
people  of  the  State. 

"St,  Louis  County  Health  Department  has  asked 
the  St.  Louis  Prosecuting  Attorney’s  office 
to  assist  them  in  enforcing  these  regulations, 
and  have  been  advised  that  the  only  statutory 
authority  on  milk  authorizes  the  Commissioner 
of  Agriculture  to  enforce  certain  requirements. 

"The  Prosecuting  Attorney’s  office  for  St.  Louis 
County  has  requested  that  we  obtain  an  official 
ooinion  from  your  office  concerning  the  legality 
of  the  said  Milk  Regulations,  and  whether  such 


Honorable  James  R.  Amos,  M.D. 


regulations  hare  the  full  force  and  effect  of 
statutory  law. 

"We  would  be  pleased  to  have  such  an  opinion 
from  you  at  your  earliest  convenience." 

It  is  the  duty  and  responsibility  of  the  division  of  health  to 
safeguard  the  health  of  the  people  of  the  state  under  the  provisions 
of  Chapter  192,  RSMo  1949,  entitled  "Division  of  Health."  Among  the 
various  duties  prescribed  by  this  chapter  to  be  performed  by  the 
division  of  health  is  the  administration  of  the  laws  relating  to 
foods  and  drugs,  as  provided  by  Section  192.030,  which  reads  as 
follows: 


"All  powers  and  duties  pertaining  to  admin- 
istration of  laws  relating  to  food  and  drugs 
shall  be  exercised  by  the  division  of  health. 

The  director  of  health  may  appoint  a deputy 
who,  under  the  director,  shall  be  chiefly 
responsible  for  administration  of  laws  per- 
taining to  food  and  drugs,  and  particularly 
to  enforce  all  laws  that  now  exist  or  that 
may  hereafter  be  enacted  regarding  the  pro- 
duction, manufacture  or  sale  of  any  food 
products,  or  any  ingredients  that  are  used 
in  the  preparation  of  foodstuffs,  or  the 
misbranding  of  the  same;  and  personally,  or 
by  his  assistants,  inspect  any  article  of 
food  or  drug  made  or  offered  for  sale  in  this 
state  which  he  may,  through  himself  or  his  assist- 
ants, suspect  or  have  reason  to  believe  is  impure, 
unhealthful,  adulterated  or  misbranded,  and  shall 
have  power  to  cause  to  be  arrested  and  prosecuted, 
any  person  or  persons  engaged  in  the  manufacture 
or  sale  of  foods  or  drugs  or  any  food  ingredients 
contrary  to  the  laws  of  this  state.  The  director 
shall  make  orders  and  findings  for  carrying  out 
the  provisions  of  this  chapter  and  such  orders 
and  findings  shall  conform  as  nearly  as  practi- 
cable to  the  orders  and  findings  at  present 
established  or  which  may  hereafter  be  established 
for  the  enforcement  of  the  act  of  congress,  ap- 
proved and  known  as  'The  Food  and  Drug  Act,' 
together  with  any  amendments  thereto." 


Sections  196*045  and  196.050,  RSMo  1949,  authorises  the  divi- 
sion of  health  to  promulgate  regulations  for  the  efficient  enforce- 
ment of  the  food  and  drug  laws. 


Section  196.045,  RSMo  1949,  reads  as  follows: 
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"1.  The  authority  to  promulgate  regulations 
for  the  efficient  enforcement  of  sections 
196.010  to  196.120  is  hereby  vested  in  the 
division  of  health.  The  division  shall  make 
the  regulations  promulgated  under  said  sections 
conform,  insofar  as  practicable,  with  those 
promulgated  under  the  federal  act. 

"2.  Hearings  authorized  or  required  by  sections 
196.010  to  196.120  shall  be  conducted  by  the 
division  of  health  or  such  officer,  agent,  or 
employee  as  the  division  may  designate  for  the 
purpose. 

”3*  Before  promulgating  any  regulations  con- 
templated by  sections  196.050,  196.075  (10), 

196.030,  196.035,  196.100  (4),  (6),  (7),  (3), 
the  division  shall  give  appropriate  notice  of 
the  proposal  and  of  the  time  and  place  for  a 
hearing.  The  regulation  so  promulgated  shall 
become  effective  on  a date  fixed  by  the  division 
which  date  shall  not  be  prior  to  sixty  days  after 
its  promulgation.  Such  regulation  may  be  amended 
or  repealed  in  the  same  manner  as  is  provided  for 
its  adoption,  except  that  in  the  case  of  a regula- 
tion amending  or  repealing  any  such  regulation  the 
division,  to  such  an  extent  a3  it  deems  necessary 
in  order  to  prevent  undue  hardship,  may  disregard 
the  foregoing  provision  regarding  notice,  hearing, 
or  effective  date. 

Section  196.050,  RSfoo  1949,  reads  as  follows: 

wIn  no  event  shall  the  said  division  of  health 
prescribe  or  promulgate  any  regulation  fixing 
or  establishing  any  definitions  or  standards 
which  are  more  rigid  or  more  stringent  than 
those  prescribed  by  the  federal  act  applying 
to  any  commodity  covered  by  sections  196.010 
to  196.120  and  if  any  product  or  commodity 
covered  by  said  sections  shall  comply  with 
the  definitions  and  standards  prescribed  by 
the  federal  act  for  such  product  or  commodity, 
such  product  or  commodity  shall  be  deemed  in 
all  respects  to  comply  with  sections  196.010 
to  196.120." 

From  the  provisions  of  the  preceding  sections,  the  powers  of 
the  division  of  health  to  make  regulations  appears  to  be  limited  in 
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scope  to  regulations  of  definitions  and  those  establishing  standards 
of  quality  of  foods  and  drugs  covered  by  Sections  196.010  to  196.120. 
The  standards  thus  set  cannot  be  more  stringent  than  those  prescribed 
by  the  federal  food  and  drug  statutes  for  any  comnodities  covered  by 
above  statutes. 

While  various  sections  of  the  Missouri  food  and  drug  statutes 
provide  that  the  violation  of  certain  sections  are  offenses  for  which 
the  violator  may  be  criminally  prosecuted  and  punished,  it  appears 
that  the  violations  cf  any  regulations  of  the  division  of  health 
made  under  authority  of  Sections  196.045  and  196.050,  supra,  are 
not  criminal  offenses.  This  does  not  mean  that  any  person  who  vio- 
lates any  such  regulations  cannot  be  punished,  since  the  violation 
is  not  a crime,  but  rather  that  the  violator  must  be  proceeded 
against  in  a method  other  than  a criminal  prosecution. 

When  regulations  defining  food  products  or  thoseestablishing 
standards  of  quality  for  same,  have  been  violated,  in  either  instance 
the  statute  provides  that  such  food  products  may  be  seized  under 
condemnation  proceedings  and  held  by  the  officers  pending  the  further 
orders  of  the  court  in  which  said  proceedings  were  instituted. 

In  the  event  food  products  have  been  found  to  be  adulterated, 
misbranded,  or  contain  poisonous  or  deleterious  substances  in  excess 
of  specified  quantities,  within  the  meaning  of  Section  196.070,  196. 
075  and  196. 0«5,  respectively,  they  may  also  be  seized  under  con- 
demnation proceedings. 

Under  such  conditions,  it  shall  be  the  duty  of  the  prosecuting 
attorney  of  any  county  or  city,  when  called  upon  to  render  legal 
assistance  to  the  division  of  health  in  the  enforcement  of  the  food 
and  drug  statutes,  or  any  regulations  made  by  said  division  of  health 
as  provided  by  Section  196.035*  Said  section  reads  as  follows: 

"It  shall  be  the  duty  of  the  prosecuting 
attorney  in  any  county  or  city  in  the  state, 
when  called  upon  by  the  division  of  health, 
or  any  of  its  assistants,  to  render  any  legal 
assistance  in  his  power  to  execute  the  laws 
and  to  prosecute  cases  rising  under  the  pro- 
vision of  sections  196.010  to  196.120.  Before 
any  violation  of  sections  196.010  to  196.120 
is  reported  to  any  such  attorney  for  the  institution 
of  a criminal  proceeding,  the  person  against  whom 
such  proceeding  is  contemplated  shall  be  given 
appropriate  notice  and  an  opportunity  to  present 
his  views  before  the  division  of  health  or  its 
designated  agent,  either  orally  or  in  writing, 
in  person,  or  by  attorney,  with  regard  to  such 
contemplated  proceeding.  The  court  at  any  time 
after  seizure  up  to  a resonable  time  before  trial, 
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shall,  by  order  allow  any  party  to  a con- 
demnation proceeding,  his  attorney  or  agent, 
to  obtain  a representative  sample  of  the  article 
seised,  and  as  regards  fresh  fruit  or  vegetables, 
a true  copy  of  the  analysis  on  which  the  pro- 
ceeding is  based  and  the  identifying  marks  or 
numoers,  if  any,  of  the  packages  from  which  the 
samples  analyses  were  obtained." 

The  general  rule  prevailing  in  most  jurisdictions  is  that  the 
police  oower  of  the  state  may  be  exercised  within  a limited  scope  if 
such  activities  are  to  be  in  conformity  with  the  constitution  and 
statutes  of  the  state  in  which  the  police  power  is  exercised,  and 
that  any  act  done  thereby  must  be  essential  to  the  safety,  health, 
peace  or  morals  of  the  people  of  the  state. 


It  is  believed  that  the  general  rule  in  this  respect  has  been 
briefly  stated  in  Vol.  11,  Am.  Jur.,  page  1006,  as  follows: 

"Although  constitutional  guaranties  cannot  be 
transgressed,  it  is  settled  that  the  posses- 
sion and  enjoyment  of  all  rights  are  subject 
to  the  police  power  which  includes  such  reason- 
able conditions  as  may  be  deemed  by  the  govern- 
ing authority  of  the  country  essential  to  the 
safety,  health,  peace,  good  order,  and  morals 
of  the  community.  Consequently,  both  persons 
and  property  are  subjected  to  all  v inds  of 
restraints  and  burdens  in  order  to  secure  the 
l^SSSfll  cohort,  health,  rel.lare^  and  prosperity 
of  the  people  of  the  state,  everythin/--  contrary  to 


PV.blic.  .policy  or  inimical  to  the  ,pu]bllc__inter.est 
is  the  subject  oi~  the  exercise  of  the  oower.  * * *" 


(Underscoring  ours.) 


It  appears  that  the  power  to  make  regulations  delegated  to  a 
board  or  department  of  government  by  the  legislative  department,  for 
the  purpose  of  protecting  the  public  safety,  health,  peace  or  good 
morals,  is  not  an  unconstitutional  delegation  of  power  by  the  legis- 
lative department. 

In  the  case  of  United  States  v.  Grimaud,  220  U.S.  506,  55  L.  Ed. 
563,  it  was  held  that  the  legislative  oower  of  congress  was  not  un- 
constitutionally delegated  to  the  Secretary  of  Agriculture  by  the 
provisions  of  the  forest  reserve  act  of  June  4,  1&97,  and  February  1, 
1905,  which  made  violations  of  the  Secretary  of  Agriculture^  regu- 
lations, promulgated  under  authority  of  the  acts  criminal  offenses. 

At  55  L.  Ed.,  1.  c . 569 • the  court  said: 
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"That  *Congress  cannot  delegate  legislative 
power  is  a principle  universally  recognized 
as  vital  to  the  integrity  and  maintenance 
of  the  system  of  government  ordained  by  the 
Constitution.*  * * * But  the  authority  to 
make  administrative  rules  is  not  a delegation 
of4  legislative  power,  nor  are  such  rules  raised 
from  an  administrative  to  a legislative  character 
because* the  "violation  thereof  is  punished  as  a 
public  oi/enseT 

"It  is  true  that  there  is  no  act  of  Congress  which, 
in  express  terms,  declares  that  it  shall  be  unlawful 
to  graze  sheep  on  a forest  reserve.  But  the  statutes 
from  which  we  have  quoted  declare  that  the  privilege 
of  using  reserves  for  *all  proper  ancf  lawful  pur- 
poses* is  subject  to  the  proviso  that  the  person  so 
using  them  shall  comply  *with  the  rules  and  regu- 
lations covering  said  forest  reservation.*  The 
same  act  makes  it  an  offense  to  violate  those  re- 
gulations; that  is,  to  use  them  otherwise  than  in 
accordance  with  the  rules  established  by  the  Secre- 
tary. Thus  the  implied  license  under  which  the 
United  States  had  suffered  its  public  domain  to 
be  used  as  a pasture  for  sheep  and  cattle,  * * * 
was  curtailed  and  qualified  by  Congress,  to  the 
extent  that  such  privilege  should  not  be  exercised 
in  contravention  of  the  miles  and  regulations.  * * *" 

Again,  in  discussing  the  legality  of  a statute  of  Vermont,  in  the 
case  of  State  v.  Peet,  6#  Atl.  06I,  the  court  said  at  l.c.  663: 

"It  is  argued  that  the  state  has  power  to 
prohibit  the  exportation  to  another  state  of 
anything  which  is  not  an  article  of  commerce, 
as,  in  this  case,  the  flesh  of  calves  which 
were  less  than  four  weeks  old,  or  which  weighed 
less  than  50  pounds,  dressed  weight,  when  killed, 
because  unwholesome  for  human  food.  The  question 
then  arises  whether  such  meat,  for  the  purpose  named, 
is  an  article  of  interstate  commerce,  and  whether  it 
is  within  the  power  of  a state  Legislature  to  declare 
it  otherwise.  On  July  25,  1906,  for  the  purpose  of 
preventing  the  use  in  interstate  or  foreign  commerce 
of  meat  and  meat  food  products  which  are  unsound, 
unhealthful,  unwholesome,  or  otherwise  unfit  for 
human  food,  under  the  authority  conferred,  upon  him 
by  Act  Cong.  June  30,  1906,  c.  3913,  34  Stat.  674, 
the  Secretary  of  Agriculture  issued  regulations 
*for  the  inspection,  re inspect ion,  examination, 
suoervision,  disposition,  and  method  and  manner  of 
handling  of  live  cattle,  sheep,  swine,  and  goats, 
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and  the  carcasses  and  meat  food  products  of 
cattle,  sheep,  swine,  and  goats  * * *.f  Under 
regulation  15  it  is  provided  * (X)  Carcasses  of 
animals  too  immature  to  produce  wholesome  meat, 

, all  unborn  and  stillborn  animals,  also  carcasses 

of  calves,  pigs,  kids,  and  lambs,  under  three 
weeks  of  age,  shall  be  condemned, * Since  these 
regulations  were  prescribed  by  the  Secretary  of 
Agriculture  under  authority  of  the  act  of1  Congress 
before  referred  to.  and  are  not  inconsistent  with 
the  provisions  of  that  act.  they  have  the  force 
of 'law,  fve'  V.  JanlelsT  7%  Vi.  gj.  ft  Xtl'.TB." 

(Underscoring  ours.) 

In  the  typical  Missouri  decision  of  City  of  St.  Louis  v.  Grafe- 
mand  Dairy  Co.,  190  Mo.  L92,  regarding  the  exercise  of  police  power 
by  a city,  the  court  upheld  the  legality  of  an  ordinance  for  inspec- 
tion and  sale  of  milk  within  the  corporate  lines,  and  at  1.  c,  506, 
said: 


"*  v *Section  26,  article  3,  of  the  charter 
of  St.  Louis,  expressly  provides:  'That  the 
Mayor  and  Assembly  shall  have  power  within 
the  city,  by  ordinance  not  inconsistent  with  the 
Constitution  or  any  law  of  this  State,  or  of  this 
charter,  to  make  provision  for  the  inspection  of 
butter,  cheese,  milk,  lard  and  other  provisions, 
and  to  license,  tax  and  regulate  occupations  and 
secure  the  general  health.'  No  more  definite  and 
adequate  provision  and  authority  could  have  well 
been  given  to  the  city  to  enable  it  to  provide  all 
reasonable  regulations  for  the  inspection  ot  milk.* 

pec t ion  lee  therefor, 


and  to  exact  a reasonable  inspection  fee  therefor, 
and  we  have  already  ruled  that,  as  to  the  inspection 
fee  in  this  case,  it  is  not  a tax  within  the  meaning 
of  that  term  as  understood  in  our  Constitution  and 
general  statute.  That  the  State,  and  this  city  uncer 
this  specific  grant  of  power,  may  make  any  business 
requiring  police  legislation  pay  the  expense  of  reg- 
ulating and  controlling  it,  and  that  this  may  be  done 
by  exacting  inspection  fees  from  those  engaged  in 
the  business,  is  no  longer  an  open  question  in  this 
c. untry.  * * *" 


(Underscoring  ours,) 

In  view  of  the  holding  in  the  above  mentioned  decisions,  it  is 
our  thought  that  the  power  to  promulgate  regulations  for  the  efficient 
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enforcement  of  the  food  and  drug  laws,  as  provided  by  Sections  196,045 
and  196,050,  supra,  granted  to  the  division  of  health  by  the  legis- 
lature, was  not  an  unauthorized  delegation  of  legislative  authority  in 
violation  of  the  Constitution  or  any  Missouri  statutes,  but  that  said 
statutes,  along  with  other  sections  of  said  food  and  drug  laws,  were 
police  measures  enacted  for  the  purpose  of  protecting  the  public  health 
and  preventing  the  perpretation  of  fraud  upon  the  public  by  unscrupulous 
manufacturers  and  vendors  of  commodities  covered  by  the  act.  Consequently, 
the  promulgation  of  the  State  Milk  Regulations  and  their  enforcement  by 
the  division  of  health  under  authority  of  said  statutes,  were  valid  and 
proper  exercises  of  the  police  power  which  has  been  delegated  to  that 
department  of  the  state  government. 

Since  said  regulations  are  limited  to  the  subject  matter  and  scope 
provided  by  Sections  196,045  and  196,050,  supra,  they  have  the  same 
force  and  effect  as  if  they  had  been  enacted  into  statutory  laws. 


CONCLUSION 


It  is  therefore  the  opinion  of  this  department  that  the  State 
Milk  Regulations  promulgated  by  the  division  of  health  under  the 
authority  granted  to  said  denartment  by  Sections  196,045  and  196,050, 
RSMo  1949 1 are  within  the  narrow  limits  as  to  subject  matter  and  scope 
of  operation  provided  by  said  sections,  and  have  the  force  and  effect 
of  statutory  law. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  assistant,  Mr.  Paul  N,  Chitwood. 


Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 
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DIVISION  OF  HEALTH: 
BIRTH  CERTIFICATES: 


The  Division  of  Health  may  accept  for  filing, 
after  the  time  prescribed  for  filing,  tne 
birth  certificate  of  one  whose  birth 
certificate  is  on  file  in  another  state, 
upon  the  submission  of  proof  by  such  person 
sufficient  to  convince  the  Division  oi 
Wool  t-.h  that  he  was  born  in  this  state. 
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March  26,  1953 
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J.C.  Johnson 


Honorable  James  R.  Amos,  V.D. 
Director 

Division  of  Health 
Jefferson  City,  ’issouri 


Dear  Sir: 


This  department  is  in  receipt  of  yo’ir  recent  request 
for  an  official  opinion.  You  thus  state  your  request. 

"We  would  like  to  have  an  opinion  from 
yor  of ice  as  to  whether  we  can  file 
a birth  certificate  for  a person  who 
claims  he  was  actually  born  In  ’'Isao'iri, 
yet  who  actually  has  on  file  for  him  a 
birth  certificate  In  a neighboring  state. 

The  specific  case  in  question  involves 
a person  living  In  Missouri  with  an  Arkansas 
postoffice  address.  An  Arkansas  physician 
attended  the  birth  and  filed  the  certifi- 
cate with  the  State  Board  of  Health,  Little 
Rock,  Arkansas." 

We  note  that  the  person  In  question  claims  to  have  been 
born  in  Missouri,  but  that  his  birth  certificate  is  on  file 
In  Arkansas.  A photostatic  copy  of  this  birth  certificate, 
which  you  have  forwarded  to  us,  shows  the  birth  to  have  •> 
occurred  in  Leachville,  Arkansas. 

We  would  now  direct  attention  to  Section  193*100,  R.T'o 
1914.9 , which  reads: 

"Within  the  time  prescribed  by  the 
division  a certificate  of  every  birth 
shall  be  filed  with  the  local  registrar 
of  the  district  In  which  the  birth 
occuirred,  by  the  physician,  midwife, 
or  other  legally  authorized  person 


Hon.  Janes  R.  Amos,  M.D 


In  attendance  at  the  birth;  or  If 

not  so  attended,  by  one  of  the  parents.” 

Also,  to  Section  193.200,  RSMo  19^9 » which  roads: 

"A  person  born  in  this  state,  or  a 
resident  of  Missouri  born  outside 
of  this  state  whose  birth  Is  not 
recorded  in  any  other  state,  may 
file,  or  amend  a certificate  after 
the  time  herein  prescribed,  upon 
submitting  such  proof  as  shall  be 
required  by  the  division,  or  by  any 
court.” 

Also,  to  Section  193.210,  RSMo  19^-9#  which  reads: 

”1.  Certificates  accepted  subse- 
quent to  six  months  after  the  time 
prescribed  for  filing  and  certificates 
which  have  been  altered  after  being 
filed  with  the  state  registrar  shall 
contain  the  date  of  the  delayed  filing 
and  the  date  of  the  alteration  and 
b©  marked  'delayed*  or  'altered.' 

"2.  A summary  statement  of  the  evidence 
submitted  in  support  of  the  acceptance 
for  delayed  filing  or  alteration  shall 
be  endorsed  on  the  certificate.'* 

Section  193.100,  supra,  provides  that  within  a certain 
time  after  a birth  a certificate  of  ouch  birth  shall  be  filed, 
with  the  local  registrar.  That  was  not  done  in  the  instant 
case.  However,  Section  193.210,  supra,  permits  the  filing 
of  such  delayed  certificate  after  the  prescribed  time  upon 
the  submission  of  evidence  sufficient  to  satisfy  the  Division 
of  Health  that  such  certificate  should  be  accepted  for  filing. 

Under  the  provisions  of  Section  193.200,  supra,  a person 
born  In  this  state,  but  whose  birth,  for  some  reason,  has 
not  been  recorded  in  this  state,  but  who  submits  to  the 
Division  of  Health  proof  sufficient  to  satisfy  the  Division 
that  such  person  was  born  in  this  state,  should  have  his 
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birth  certificate  filed  by  the  division. 

CO  'ELUSION 

It  is  the  opinion  of  this  department  that  the  Division  of 
Health  may  accept  for  filing,  after  the  time  prescribed  for 
filing,  the  birth  certificate  of  one  whose  birth  certificate 
Is  on  file  in  another  state,  upon  the  submission  of  proof  by 
such  person  sufficient  to  convince  the  Division  of  Health 
that  he  was  born  in  this  state. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Mr.  Hugh  P.  Williamson. 

Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 


HPWrram 
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Division  of  Health  may  not  amend  or  alter  8 
birth  certificate  except  at  request  of  person 
BIRTH  CERTIFICATES:  whose  birth  certificate  it  is  sought  to  have 

altered  or  amended,  then  only  upon  submission 
of  such  proof  as  required  by  Div.  or  court. 


XXXXXXXXXXX 


Aoril  21,  1953 


J.C,  Johnsen 
xxxxxxxxx 


Honorable  James  R.  Amos,  M.D. 

Director 

Division  of  Health 
Jefferson  City,  'Missouri 

Dear  Sir: 

This  department  is  In  receipt  of  your  recent  request 
for  an  official  opinion.  You  thus  state  your  request: 

"We  desire  an  opinion  relating  to  whether 
or  not  we  can  change  an  original  birth 
certificate  by  deleting  information  re- 
lating to  the  alleged  father  and  declar- 
ing the  child  not  legitimate.  The  case 
in  question  arises  from  the  fact  that 
the  mother  gave  the  information,  stating 
that  her  husband  was  the  father  of  hor 
child  and  that  certain  personal  particu- 
lars relating  to  the  husband  were  added 
to  the  record.  The  husband  appeared  in 
court  and  secured  a divorce  by  default. 

The  judgment  accepted  the  petition  that 
there  were  no  children  born  of  the  said 
marriage.  This  man  has  requested  us  by 
affidavit  and  divorce  decree  to  remove 
all  facts  relating  to  him  and  to  render 
the  child  illegitimate." 

The  law  of  this  state  relating  to  vital  statistics, 
which  Includes  birth  certificates,  is  found  in  Chapter  193, 
RSWo  19V?.  The  only  provision?  in  that  chapter  which  relate 
to  the  amendment  or  alteration  of  a birth  certificate  which 
has  been  previously  filed,  are  found  in  Sections  193.200 
and  193.210,  R.V'o  19V?»  which  sections  read: 
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-121*200-  — A person  born  in  this  state, 
or  a resident  of  Missouri  born  outside 
of  this  state  whose  birth  is  not  recorded 
in  any  other  state,  may  file,  or  amend 
a certificate  after  the  time  herein 
prescribed,  upon  submitting  such  proof 
as  shall  be  required  by  the  division, 
or  by  any  court." 

"193.210.  — 1.  Certificates  accepted 
subsequent  to  six  months  after  the  time 
prescribed  for  filing  and  certificates 
which  have  been  altered  after  being 
filed  with  tiie  state  registrar  shall 
contain  the  date  of  the  delayed  filing 
and  the  date  of  the  alteration  and  be 
marked  ’delayed’  or  'altered.' 

"2.  A summary  statement  of  the  evi- 
dence submitted  in  support  of  the  acceot- 
ance  for  delayed  filing  or  alteration 
shall  be  endorsed  on  the  certificate." 

For  a number  of  reasons  we  believe  that  these  two  sections 
must  be  read  together,  and  that  Section  193.210  modifies 
and  explains  Section  193*200.  3oth  sections  were  enacted  in 
19lj.7  as  part  of  House  *iill  No.  65;  what  is  now  Section  193*200 
was  Section  20  of  said  bill,  and  what  is  now  Section  193*210 
was  Section  21;  both  sections  state,  by  their  titles,  that 
they  relate  to  the  same  matter,  and  a reading  of  the  sections 
seems  to  make  this  fact  clt  ar. 

Section  193*200  was  amplified  by  the  Laws  of  Missouri, 

1914.9 , but  was  not  changed  in  substance.  We  do  not,  therefore, 
believe  that  Section  193*210  can  bo  read  except  in  the  light 
of  the  preceding  Section  193*200. 

It  will  be  noted  that  Section  193*200  provides  that  the 
Division  of  Health  may  permit  the  filing  of  a birth  certifi- 
cate after  the  prescribed  time  by  the  person  who  desires  to 
have  his  birth  certificate  filed,  or  may,  upon  the  submission 
of  satisfactory  proof,  allow  a^  person  to  have  his  birth 
certificate  amended. 

The  significant  thing  about  Section  193*200,  as  we  view 
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it,  is  that  amendment  of  a bi,  th  certificate  can  be  made 
only  when  movant  in  the  matter  is  the  person  whose  birth 
certificate  is  sought  to  have  amended.  Section  193.200 
certainly  does  not  indicate  that  anybody  else  can  do  this. 
For  this  position  there  would  appear  to  be  good  reason. 

If  anybody  could  go  before  the  Division  of  Health  and 
have  changed  the  birth  certificate  of  anybody  else, 
numerous  people,  unknown  to  themselves,  might  become 
officially  lllegiti -ate . In  the  instant  case,  the  movant 
was  not  the  one  whose  birth  certificate  was  to  be  amended 
and  we  do  not  believe  that  the  Division  of  Health  can 
make  the  requested  amendment. 

CONCLUSION 

It  is  the  opinion  of  this  department  that  the  Division 
of  Health  may  not  amend  or  alter  a birth  certificate  except 
at  the  request  of  the  person  whose  birth  certificate  it  is 
sought  to  have  altered  or  amended,  and  then  only  upon  the 
submission  of  such  proof  as  shall  be  required  by  the 
division  or  by  any  coirt. 

# 

I 

The  foregoing  opinio  , which  I hereby  approve,  was 
prepared  by  my  assistant,  “r.  Hugh  P.  iVilliunson. 

Yo  irs  very  truly. 


JOHN  V.  DALTON 

Attorney  General 
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SEWER  DISTRICTS 


: It  is  illegal  for  city,  town,  village  or  sewer 
district  to  place  a rental  charge  on  its  sewer 
system  for  maintenance  thereof  or  for  building 
up  construction  reserve,  unless  revenue  bonds 
are  first  voted  and  issued. 


April  22,  1953 


James  R.  Amos,  M.D. 

Director,  Division  of  Health 
Jefferson  City,  Missouri 

Dear  Sir: 

This  will  acknowledge  the  receipt  of  your  opinion  request 
of  July  29,  1952,  which  request  reads  as  follows: 

"Is  it  legal  for  a city,  town,  village, 
or  sewer  district  to  place  a rental  charge 
upon  the  use  of  a sewer  system  owned  by 
the  said  city,  town,  village  or  sewer 
district,  for  the  purpose  of  maintaining 
the  same,  or  for  the  purpose  of  building 
up  a construction  reserve,  without  first 
voting  and  issuing  revenue  bonds." 

For  the  purposes  of  this  opinion  we  will  assume  that  where 
you  ask  if  it  is  legal  to  place  a "rental"  charge  upon  the  use 
of  a sewer  system,  that  you  mean  whether  the  owner  thereof  has 
a right  to  charge  a rate  for  its  use. 

Your  request  calls  for  an  interpretation  of  House  Bill 
No.  *15  > passed  by  the  66th  General  Assembly  of  Missouri,  and 
which  is  now  a part  of  the  Revised  Statutes  of  Missouri,  19*19, 
beginning  at  Section  250.010  thereof  and  ending  at  Section 
250.250. 

Section  250.0*10,  Cumulative  Supplement  1951  of  the  Mis- 
souri 19*19  Revised  Statutes,  provides  the  manner  in  which  a 
city,  town  or  village  may  pay  for  the  cost  of  acquiring, 
constructing,  improving  or  extending  a sewage  system  or  a 
combined  waterworks  and  sewerage  system.  Subsection  5 there- 
of provides  as  follows: 
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"(5)  From  the  proceeds  of  revenue  bonds  of 
such  city,  town  or  village,  payable  solely  from 
the  revenues  to  be  derived  from  the  operation 
of  such  sewerage  system  or  combined  waterworks 
and  sewerage  system  or  from  any  combination  of 
any  or  all  such  methods  of  providing  funds." 

The  following  section  of  the  statutes,  250.250,  RSMo.  19*19, 
Cumulative  Supplement  1951,  in  referring  to  the  cost  of  such 
improvement  to  a sewer  district  provides  that  the  cost  can  be  met 
in  four  (*l)  different  ways,  the  last  of  which  is  as  follows: 

"(H)  From  the  proceeds  of  revenue  bonds  of 
such  sewer  district,  payable  solely  from  the 
revenues  to  be  derived  from  the  operation  of 
such  sewerage  system  or  from  any  combination 
or  all  such  methods  of  providing  funds." 

From  the  foregoing  provisions  of  the  statutes,  it  is  apparent 
that  when  the  election  to  issue  revenue  bonds  as  required  by  Sec- 
tion 250.070,  RSMo.  19*19,  has  been  held  and  a favorable  vote  cast, 
and  when  an  ordinance  adopted  by  the  governing  body  of  the  city, 
town  or  village  or  a resolution  adopted  by  the  board  of  trustees  of 
a sewer  district  as  provided  for  in  Section  250. 080,  RSMo.  19*19, 
authorizes  the  issuance  thereof,  a city,  town,  village  or  sewer 
district  has  the  authority  to  issue  revenue  bonds  for  the  purpose 
of  acquiring,  constructing,  improving  or  extending  of  a sewerage 
and/or  water  system.  Section  250.120,  RSMo.  19*19,  Cumulative 
Supplement  1951,  makes  it  the  duty  of  any  city,  town,  village 
or  sewer  district  which  issues  bonds  for  the  purpose  aforesaid, 
to  fix  and  maintain  rates  and  make  and  collect  charges  for  the 
use  and  service  of  the  system,  sufficient  to  pay  the  costs,  main- 
tenance and  operation  thereof.  So,  a city,  town,  village  or 
sewer  district  is  authorized  to  charge  a rate  for  the  use  or  "rental" 
of  its  sewer  system  where  revenue  bonds  are  issued.  Now,  the 
question  is,  do  they  have  a right  to  do  so  if  the  revenue  bonds 
are  not  voted  and  issued? 

The  Legislature  specified  in  the  instant  group  of  statutes 
that  the  cost  of  acquiring,  constructing,  improving  or  extending 
a sewer  system  could  be  paid  in  four  ways,  one  of  which  was  by  the 
issuance  of  revenue  bonds.  It  further  provided  that  if  and  when 
such  revenue  bonds  were  properly  issued  it  became  the  mandatory 
duty  of  the  city,  town,  village  or  sewer  district  to  obtain  funds 
for  the  cost  of  maintenance  and  operation  thereof  and  the  retire- 
ment of  said  revenue  bonds,  and  to  fix  and  charge  rates  for  the 
use  or  "rental"  of  said  sewers  could  be  set  up  and  that  was  after 
revenue  bonds  had  been  issued.  We  have  the  express  mention  of  one 


2 


James  R.  Amos,  M.D. 


manner  in  which  to  proceed  which  implies  the  exclusion  of  any 
other.  This  is  embodied  in  the  maxim,  "Expressio  Unius  est  exclusio 
alterius . " 

In  the  case  of  Keane  vs.  Strodtman,  18  S.W.  (2d)  896,  l.c. 

898,  this  court  said: 

"The  familiar  maxim  of  "expressio  unius  est 
exclusio  alterius"  may  also  be  invoked,  for 
the  maxim  is  never  more  applicable  than  in 
the  construction  of  statutes.  Whitehead  vs. 

Cape  Henry  Syndicate,  105  Va.  463, 

54  S.E.  306;  Hackett  vs.  Amsden,  56  Vt . 201, 

206;  Matter  of  Attorney  General,  2 N.M.  49. 

Certainly  where,  as  at  bar,  the  statute  (Sec- 
tion 8702)  limits  the  doing  of  a particular 
thing  to  a prescribed  manner,  it  necessarily 
includes  in  the  power  granted  the  negative 
that  it  cannot  be  otherwise  done.  This  is 
the  general  rule  as  to  the  application  of 
the  maxim." 

In  the  case  of  Kansas  City  Court  of  Appeals  in  Dougherty  vs. 
Excelsior  Springs,  110  Mo.App.  623,  626,  85  S.W.  112,  113,  the 
following  statement  was  made  by  the  Court : 

"The  law  is  well  settled  that  when  special 
powers  are  conferred,  or  where  a special 
method  is  prescribed  for  the  exercise  and 
execution  of  a power,  this  brings  the  exercise 
of  such  power  within  the  proivisions  of  the 
maxim  expressio  unius,  etc.,  and  by  necessary 
Implication  forbids  and  renders  nugatory  the 
doing  of  the  thing  specified  except  In  the 
particular  way  pointed  out." 

In  Peatman  vs.  Worthington  Drainage  District,  176  S.W. (2d) 

539,  l.c.  545,  in  speaking  of  the  foregoin  citation,  the  Kansas 
City  Court  of  Appeals  said: 

"The  foregoing  expressions  are  clearly 
applicable  to  the  exercise  of  powers  granted 
to  a drainage  district,  which  under  the  laws 
of  Missouri  is  a public  governmental  corporation." 

Another  expression  on  this  question  was  made  by  the  St.  Louis 
Court  of  Appeals  in  City  of  Hannibal  vs.  Minor,  224  S.W. (2d)  598, 
l.c.  605: 
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"A  careful  reading  of  the  statute  itself, 

Section  7^51 , supra,  shows  that  the  Legis- 
lature gave  to  the  municipalities  named  therein 
authority  to  tax  a large  number  of  occupations 
and  callings  and  'specially'  named  them 
separately.  Among  those  named  was  'auto 
wrecking  shops.'  When  we  consider  that  the 
Legislature  specially  named  'machine  shops' 
and  'auto  wrecking  shops'  but  did  not  mention 
'automobile  repair  shops,'  the  intention  to 
exclude  the  last  mentioned  becomes  clear. 

There  is  a fundamental  principle  of  construction 
which  has  been  recognized  and  applied  from  time 
immemorial  by  our  courts  to  such  questions  as 
we  have  here.  It  is  embodied  in  the  maxim; 

'Expressio  Unius  est  exclusio  alterius'  which 
means  that  the  express  mention  of  one  thing, 
person  or  place  implies  the  exclusion  of  the 
other.  The  application  of  this  principle  to 
the  question  before  us  merely  serves  to  emphasize 
the  fact  that  the  City  in  this  case  was  without 
authority  to  include  in  its  ordinance  'automobile 
repair  shops  . ' " 

Applying  the  above  principle  to  our  present  question,  we 
must  come  to  the  conclusion  that  the  city,  town,  village,  or  sewer 
district  can  only  fix  and  charge  a rate,  or  "rental,"  on  its  sewer 
system  as  provided  in  Chapter  250,  RSMo . 19^9,  after  revenue  bonds 
have  been  legally  authorized  and  issued. 

CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that  it  is 
not  legal  for  a city,  town,  village  or  sewer  district  to  place  a 
rental  charge  upon  the  use  of  its  sewer  system  for  the  purpose 
of  maintaining  same  or  building  up  a construction  reserve,  unless 
revenue  bonds  are  first  legally  authorized  as  provided  in  Chap- 
ter 250,  RSMo.  19^9 . 

This  opinion  which  I hereby  approve  was  written  by  my 
assistant,  Mr.  John  S.  Phillips. 

Very  truly  yours , 


JOHN  M.  DALTON 
Attorney  General 
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DTVISION  OF  HEALTH:  The  information  required  in  a birth  certificate 

is  very  largely  a matter  of  discretion  resting 
ILLEGITIMATE  CHILD PEN : in  the  Department  of  Health  of  the  State  of 

Missouri;  that  mothers  may  assign  names  to  their 
children  in  those  cases  where  paternity  is  doubt- 
ful or  in  which  the  child  is  illegitimate;  that 
birth  records,  based  upon  information  furnished 
by  the  mother  of  the  child,  which  records  supply 
personal  particulars  relating  to  the  father,  but 
not  the  name  of  the  father,  should  not  have  the 
name  of  the  child  removed  nor  the  Information 
relating  to  t be  father,  prior  to  the  filing  of 
the  birth  certificate. 


BIRTH  CERTIFICATES: 
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Honorable  James  R.  Amos,  *'.D. 
Director 

Division  of  Health 
Jefferson  City,  Missouri 


Dear  Sir: 


This  de  ’artment  is  in  receipt  of  your  recent  request  for 
an  o ficial  opinion.  You  thus  state  your  opinion  request: 

" Under  date  of  March  22,  1935,  your  office 
rendered  an  opinion  relative  to  the  surname 
to  be  assigned  to  an  Illegitimate  child. 

Since  that  date  a new  State  Constitution  and 
a new  birth  registration  law  have  become 
effective.  The  birth  registration  law  is 
included  in  Chapter  193,  Missouri  Revised 
Statutes,  19^9.  Is  the  opinion  of  1935  still 
in  effect? 

uFor  convenience  in  filing  records  In  this 
office  we  recommend  that  the  name  of  the 
child  and  all  Information  relating  to  the 
father  be  omitted  on  birth  records  where  the 
paternity  is  doubtful.  >e  also  recommend 
that  the  mother  sign  the  birth  record  in  the 
space  whe  e the  informant's  signature  is  to 
be  shown.  Vve  usually  file  such  a record  here 
under  the  legal  name  of  the  mother  for  con- 
venience In  subsequent  identification  of  the 
original  record.  ~urther,  we  assume  as  a 
matter  of  convenience  that  the  addition  of  a 
surname  to  the  child's  record  can  be  made 
through  an  affidavit  of  the  natural  mother  or 
the  legal  guardian  and  through  the  oresentation 
of  some  document  identifying  the  child.  This 
leads  to  a second  question.  Is  this  procedure 
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still  satisfactory  in  view  of  the  fact 
that  the  legitimacy  status  of  the  child 
no  longer  appears  on  the  portion  of  the 
record  provided  for  certified  copies? 

"''any  mothers  assign  names  to  the  children 
even  in  those  cases  where  paternity  is 
doubtful.  Some  mothers  also  supply  personal 
particulars  relating  to  the  father,  but  not 
the  name.  Should  such  records  have  the  name 
of  the  child  removed  and  information  relat- 
ing to  the  father  removed  prior  to  the 
filing?" 

Your  first  inquiry  is  in  regard  to  an  opinion  rendered  by 
this  department  on  March  22,  1935 » to  Doctor  D.  T.  McGaugh, 

State  Health  Commissioner. 

Ve  do  not  believe  that  the  YcGaugh  opinion,  which  passes 
upon  the  right  of  an  illegitimate  child  to  assume  a name, 
is  upon  the  same  issue  a?  the  opinion  in  the  instant  case, 
which  is  upon  the  right  of  the  mother  of  an  illegitimate  child 
to  give  such  child  a name.  Since  there  is  no  point  of  con- 
flict, we  shall  not  review  the  ’'cGaugh  opinion  except  to 
state  that  it  yet  is  an  official  opinion  of  this  department 
upon  the  issue  with  which  it  deals. 

We  have  carefully  noted  the  general  procedure  which  you 
out  lined  in  the  second  paragraph  of  your  letter,  in  regard 
to  the  handling  of  cases  such  as  you  describe,  and  believe 
that  the  procedure  which  you  follow  to  be  proper. 

We  here  direct  attention  to  Section  193*1^0,  RSMo  19h-9 » 
which  section  reads: 

"The  forms  of  certificates  shall  include  as 
a minimum  the  items  required  by  the  respec- 
tive standard  certificates  as  recommended 
by  the  national  office  of  vital  statistics 
subject  to  approval  of  and  modif 'cation  by 
the  division.  The  form  and  use  of  such 
certificate  shall  be  subject  to  the  provis- 
ions of  section  193 •2I4.'). 

As  we  interpret  the  above  section,  it  gives  to  the  Depart- 
ment of  Health  practically  unrestricted  authority  in  its  reauire- 
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raents  as  to  the  contents  of  the  cert ificates  filed  with  the 
Department  of  Health.  It  will  be  noted  that  the  section  states 
that  ”the  forms  of  certificates  shall  include  as  a minimum 
the  items  required  by  the  respective  standard  certificates 
as  recommended  by  the  national  office  of  vital  statistics.” 
However,  this  requirement  Is  very  largely  amended  by  the 
words  which  follow,  which  words  are  ” subject  to  approval 
of  and  modification  by  the  division.”  It  will  be  observed 
that  there  is  no  restriction  as  to  the  degree  of  modification, 
which,  as  we  stated  above,  in  our  opinion,  makes  the  form 
of  these  certificates  almost  wholly  a matter  within  the 
discretion  of  the  Department  of  Health. 

In  your  letter  of  inquiry  you  further  state  that  "Many 
mother  assign  names  to  the  children  even  in  those  cases  wher»e 
paternity  is  doubtful.”,  and  ask  whether  this  is  proper.  We 
believe  that  it  is.  ..e  are  unable  to  find  any  fiissouri  law 
which  serves  as  a directive  in  this  matter,  but  we  are  also 
unable  to  find  any  Missouri  law  which  would  prohibit  that 
practice.  Upon  the  parents  of  a child  there  is  placed  the 
responsibility  and  the  unrestricted  right  to  bestow  upon 
their  child  whatever  name  they  wish.  «e  find  nothing  which 
would  restrict  the  mother  of  an  illegitimate  child,  or  a 
child  of  doubtful  paternity,  from  doing  the  same  thing. 

You  further  state  that  some  mothers  supply  personal 
particulars  relating  to  the  father,  but  not  the  name  of  the 
father.  You  then  ask  whether,  under  such  circumstances,  your 
records  should  have  the  name  of  the  child  removed  and  the  in- 
formation relating  to  the  father  removed.  We  believe  not 
because  of  the  obvious  fact  of  the  desirability  of  having  as 
much  recorded  information  as  possible  (within  the  limits  of 
reason)  in  regard  to  an  illegitimate  child  or  one  of  doubtful 
paternity,  inasmuch  as  information  would  be  of  possible  use 
and  interest  to  the  child  later,  and  would  no  doubt  be  of 
advantage  in  adoption  proceedings. 

CONCLUSION 


It  is  the  opinion  of  this  department  that  the  information 
required  in  a birth  certificate  is  very  largely  a matter  of 
discretion  resting  In  the  Department  of  Health  of  the  State 
of  Missouri;  that  mothers  may  assign  names  to  their  children 
In  those  cases  where  paternity  is  doubtful  or  in  which  the 
child . is  illegitimate;  that  birth  records,  based  upon  infor- 


3 


James  R.  Amos,  M.D 


mation  furnished  by  the  mother  of  the  child,  which  records 
supply  personal  particulars  relating  to  the  father,  but 
not  the  name  of  the  father,  should  not  have  the  name  of  the 
child  removed  nor  the  information  relating  to  the  father, 
prior  to  the  filing  of  the  birth  certificate. 

This  opinion,  which  I hereby  approve,  was  prepared  by 
my  assistant.  Hr.  Hugh  F.  Williamson. 

Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 


COUNTY  HEALTH 
LIABILITY  FOR 
MALPRACTICE: 


CENTERS:  TRUSTEES’ 
MEDICAL  AND  NURSING 


Board  of  Trustees  of  County  he alth 
Center,  or  members,  when  performing 
statutory  duties,  act  officially. 

Not  legally  liable  for  medical  or 
nursing  malpractice  allegedly  com- 
mitted by  board,  or  members  during  performance 
of  official  acts.  But  if  board  directs,  parti- 
cipates in,  or  subsequently  ratifies  acts  of 
malpractice  of  its  personnel,  or  knowingly 
employes  doctors  and  nurses  lacking  necessary 
professional  qualifications,  experience  and 
fitness  to  perform  assigned  duties,  then 
board,  or  members  engaging  in  such  activities 
would  be  personally  liable  to  patient  injured 
by  malpractice  of  said  personnel. 

May  7,  1953 


Honorable  Janes  R,  Amos,  M • D • 

Director 

Division  of  Health 

Jefferson  City,  Missouri 

Dear  Sir: 

This  is  to  acknowledge  receipt  of  your  recent  request  for 
a legal  opinion  of  this  department,  which  reads  as  follows: 

"Attached  herewith  is  a letter  which  is 
self-explanatory.  There  are  several  other 
health  units  in  the  state  where  the  responsi- 
bility is  vested  in  the  Boards  of  Trustees, 

It  is  expected  that  this  number  will  increase. 

For  that  reason  we  believe  that  an  ooinion 
from  your  office  concerning  the  extent  of  the 
liability  of  a Board  of  Trustees  or  individual 
members  for  the  acts  of  the  health  personnel 
would  be  very  helpful," 

Subsequently  to  the  date  of  your  letter  requesting  our 
ooinion  on  the  above-stated  subject-matter,  you  have  clarified 
your  innuiry  both  by  letter,  and  orally  in  conference  with  per- 
sonnel of  this  department  in  charge  of  writing  said  opinion* 

rom  such  clarification  it  appears  that  the  specific  inquiry 
originally  intended,  is  whether  or  not  the  Board  of  Trustees  of  a 
County  Health  Center,  or  the  individual  members  thereof,  are  legally 
liable  for  acts  of  medical  or  nursing  malpractice  allegedly  committed 
by  said  Board,  or  its  individual  members,  when  performing  the  duties 
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imposed  upon  them  by  law,  and  also  the  liability  of  the  Board 
of  Trustees  or  its  individual  members  for  acts  of  medical  mal- 
practice which  might  be  committed  by  employees  of  the  health 
center  appointed  by  said  Board  of  Trustees, 

The  term  "malpractice”,  has  been  defined  in  Words  and 
Phrases,  Volume  26,  page  248,  as  follows: 

"’Mai practice*  means  any  professional 
misconduct,  unreasonable  lack  of  skill 
or  fidelity  in  professional  or  fiduciary 
duties,  evil  practice,  or  illegal  or 
immoral  conduct,  Gregory  v,  Mclnnis, 

134  S.  E.  527,  529,  140  S.C,  52," 

Since  the  inquiry  was  meant  to  refer  to  acts  of  malpractice 
of  the  Board  or  individual  members  as  it  relates  solely  to  medical 
and  nursing  malpractice,  our  further  discussion  will  be  limited 
to  that  type  of  professional  misconduct. 

With  reference  to  acts  of  malpractice  committed  by  members 
of  the  medical  profession,  in  the  case  of  Isenstein  vs.  Malcomson, 
234  N.Y.S.  52,  at  1,  c,  53,  in  defining  the  meaning  of  malpractice, 
the  court  said: 


"Malpractice  signifies  bad  practice  on 
the  part  of  certain  individuals  who  treat 
injuries  to  the  human  body,  either  through 
lack  of  skill  or  neglect  to  apply  it.  Here 
are  some  of  the  definitions  recognized  by 
the  medical  profession:  Negligent  acts 
on  the  part  of  a physician  or  surgeon  in 
treating  a patient,  by  means  of  which  such 
patient  suffers  death  or  (unnecessary)  in- 
jury,1 Witthaus  & Becker  Med,  Juris,  (1894) 
73,  76;  ’mistreatment  of  a disease  or  injury 
through  ignorance,  carelessness,  or  criminal 
intent,*  Stedman’s  Med.  Diet.  (8th  Ed.  ^924) 
589;  ’improper  treatment  through  carelessness, 
or  ignorance,  or  intentionally,’  Gould’s  Med, 
Diet,  (2d  Ed,  1928)  757.  Though  these  are 
medical  works,  it  is  noticeable  that  the  two 
later  definitions  do  not  confine  the  acts  to 
physicians  and  surgeons.  In  Monohan  v, 
Divinny,  supra,  the  learned  justice  (Staley, 
J.)  stated  that,  ’in  relation  to  the  medical 
profession,  it  has  been  applied,  not  only  to 
duly  licensed  physicians  and  surgeons,  but  to 
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irregular  practitioners  as  well,  and  also 
to  nurses,  midwives,  and  apothecaries,' 

He  then  proceeded  to  extend  it,  under  the 
very  statute  we  are  now  considering  to 
chiropractors  in  an  action  for  injuries 
'unskillfully , negligently,  and  willfully’ 
caused," 

Again,  in  the  case  of  Grainger  vs.  Still,  1#7  Mo,  197, 
medical  malpractice  was  defined  at  1.  c.  213,  as  follows: 

"'Malpractice  is  the  bad  professional 
treatment  of  disease,  pregnancy,  or 
bodily  injury,  from  reprehensible  ig- 
norance or  carelessness , or  with  criminal 
intent. *" 

Within  the  meaning  of  the  law,  a trustee  is  one  who  occupies 
a fiduciary  position  and  holds  the  legal  title  of  property  for 
the  benefit  of  another.  The  same  general  idea,  with  some  modi- 
fications, prevails  with  reference  to  the  Board  of  Trustees  of 
a County  Health  Center,  but  it  must  be  remembered  that  the  quali- 
fications, powers,  and  duties  of  such  trustees  have  been  set  out 
by  statutes,  particularly  Sections  of  the  1951  Laws  of  Missouri, 
as  follows: 

Sections  205,030;  205,045;  205,046;  205;060;  205;070; 

205.0&0  and  205.090,  pages  779  to  7#4. 

Section  205,030,  reads  as  follows: 

"1.  The  county  court  shall  appoint  five 
trustees  chosen  from  the  citizens  at 
large  with  reference  to  their  fitness  for 
such  office,  all  residents  of  the  county, 
not  more  than  three  of  the  trustees  to  be 
residents  of  the  city,  town  or  village  in 
which  the  county  health  center  is  to  be 
located,  who  shall  constitute  a board  of 
trustees  for  said  county  health  center. 

"2,  The  trustees  shall  hold  their  offices 
until  the  next  following  general  election, 
when  five  health  center  trustees  shall  be 
elected  who  shall  hold  their  offices,  three 
for  two  years  and  two  for  four  years.  The 
county  court  shall  by  order  of  record  specify 
the  terms  of  said  trustees. 
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"3»  At  each  subsequent  general  election 
the  offices  of  the  trustees  whose  terms  of 
office  are  about  to  expire  shall  be  filled 
by  the  election  of  health  center  trustees 
who  each  shall  serve  for  a term  of  four 
years. 

”lj..  Any  vacancy  in  the  board  of  trustees 
occasioned  by  removal,  resignation  or  other- 
wise shall  be  reported  to  the  county  court 
and  be  filled  in  like  manner  as  original 
apoointments,  the  appointee  to  hold  office 
until  the  next  following  general  election, 
when  such  vacancy  shall  be  filled  by  election 
of  a trustee  to  serve  during  the  remainder  of 
the  term  of  his  predecessor. 

No  trustee  shall  have  a personal  pecuniary 
interest,  either  directly  or  indirectly,  in  the 
purchase  of  any  supplies  for  the  health  center, 
unless  the  same  are  purchased  by  competitive 
bidding.” 

Section  205>.0l^f?,  reads  as  follows: 

"1.  The  trustees,  within  ten  days  after 
their  appointment  or  election,  shall 
Qualify  br  taking  the  oath  of  civil  officers 
and  organize  as  a board  of  health  center 
trustees  by  the  election  of  one  of  their 
number  as  chairman,  one  as  secretary,  and  by 
the  election  of  such  other  officers  as  they 
may  deem  necessary,  but  no  bond  shall  be  re- 
quired of  them. 

”2.  The  county  treasurer  of  the  county  in 
which  such  county  health  center  is  located 
shall  be  treasurer  of  the  board  of  trustees. 

The  treasurer  shall  receive  and  pay  out  all 
the  moneys  under  the  control  of  the  board, 
upon  its  order  as  provided  in  this  act,  but 
shall  receive  no  compensation  from  such  board. 

”3.  No  trustee  shall  receive  any  compensation 
for  his  services  performed,  but  he  may  receive 
reimbursement  for  any  cash  expend! tures  actual- 
ly made  for  personal  expenses  incurred  as  such 
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trustee,  and  an  itemized  statement  of  all 
such  expenses  and  money  paid  out  shall  be 
made  under  oath  by  eech  of  such  trustees 
and  filed  with  the  secretary  and  allowed 
only  by  the  affirmative  vote  of  all  of  the 
trustees  present  at  a meeting  of  the  board. 

ni|..  The  board  of  health  center  trustees 
shall  make  and  adopt  such  bylaws,  rules  and 
regulations  for  their  own  guidance  and  for 
the  government  of  the  county  health  center 
as  may  be  deemed  exnedient  for  the  economic 
and  ecmitable  conduct  thereof.  They  shall 
have  the  exclusive  control  of  the  expendi- 
tures of  all  moneys  collected  to  the  credit 
of  the  county  health  center  fund,  and  of  the 
purchase  of  site  or  sites,  the  purchase  or 
construction  of  any  county  health  center 
buildings,  and  of  the  supervision,  care  and 
custody  of  the  grounds,  rooms  or  buildings 
purchased,  constructed,  leased  or  set  apart 
for  that  purpose.  All  moneys  received  for 
the  county  health  center  shall  he  deposited 
in  the  county  treasury  to  the  credit  of  the 
county  health  fund,  and  ^aid  out  only  upon 
warrants  ordered  drawn  by  the  county  court 
upon  properly  authenticated  vouchers  of  the 
board  of  health  center  trustees. 

"5.  The  board  of  health  center  trustees  may 
appoint  and  remove  such  personnel  as  may  be 
necessary  and  fix  their  compensation;  and 
shall  in  general  carry  out  the  spirit  and 
intent  of  this  chapter  pertaining  to  estab- 
lishing and  maintaining  a county  health 
center. 

"6.  The  board  of  health  center  trustees 
shall  hold  meetings  at  least  once  each  month, 
and  shall  keep  a complete  record  of  all  its 
proceedings.  Three  members  of  the  board 
shall  constitute  a euorum  for  the  transaction 
of  business. 

"7.  One  of  the  trustees  shall  visit  and  ex- 
amine the  county  health  center  at  least  twice 
each  month. 

"8.  ""hen  the  county  health  center  is  estab- 
lished, all  personnel  and  all  persons  approach- 
ing or  coming  within  the  limits  of  same,  and 
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all  furniture  and  other  articles  used  or 
brought  there  shall  be  subject  to  rules 
and  regulations  as  the  board  may  prescribe. 

”9.  The  board  of  health  center  trustees 
may  enter  into  contracts  and  agreements 
with  federal,  state,  county,  school  and 
municipal  governments  and  with  private 
individuals,  partnerships,  firms,  associa- 
tions and  corporations  for  the  furtherance 
of  health  activities,  except  as  hereafter 
prohibited. " 

Section  205.0lj.6  reads  as  follows: 

"In  those  counties  of  the  state  now  opera- 
ting county  health  centers,  pursuant  to 
the  provisions  of  this  chapter,  the  county 
court  of  each  such  county  shall  immediately 
appoint  a board  of  trustees  as  provided  in 
section  205.030,  who  shall  hold  office  until 
the  next  following  general  election,  at  which 
election  trustees  shall  be  elected  as  provid- 
ed in  said  section  205*030.  All  funds  and 
property  of  any  health  center  now  operating 
shall  be  turned  over  to  the  board  of  trustees 
hereby  created  upon  the  effective  date  of  this 
act  and  all  contracts,  gifts  and  obligations 
by  or  to  such  health  center  may  be  enforced 
by  or  against  said  board  of  trustees  after 
this  act  becomes  effective." 

Section  205.060  reads  as  follows: 

"The  board  of  county  health  center  trustees 
shall  not  enter  into  contracts  for  the  pri- 
vate practice  of  medicine,  nor  shall  any  of 
Its  personnel  practice  medicine  nor  dispense 
drugs,  vaccines  or  serums  for  personal  gain, 
nor  shall  its  facilities  be  used  for  such 
purpose  in  any  way  except  as  it  may  be  neces- 
sary and  agreed  upon  between  the  board  and 
county  court  or  courts  for  the  care  of  the 
indigent  for  whom  the  court  or  courts  may  be 
responsible,  or  except  In  furtherance  of 
diagnostic  and  communicable  disease  control 
programs." 
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Section  205.070  reads  as  follows: 

"Any  person,  firm,  organization,  society  or 
corporation  desiring  to  make  donations  of 
money,  personal  property  or  real  estate  for 
the  benefit  of  such  health  center,  shall 
have  the  right  to  vast  title  of  such  pro- 
perty so  donated,  in  the  county  or  counties, 
to  be  controlled  when  so  accepted  by  the 
board  of  health  center  trustees  according 
to  the  terms  of  (feed,  gift,  devise  or  bequest 
of  such  property.” 

Section  205.080  reads  as  follows: 

”A11  buildings  that  may  be  erected  or  con- 
structed under  sections  205.010  to  205.130 
shall  have  the  plans  and  specifications 
approved  by  the  board  of  health  center 
trustees  and  bids  advertised  for  according 
to  law  for  other  county  public  buildings." 

Section  205.090  reads  as  follows: 

”1.  On  or  before  the  seventh  day  of  Jan- 
uary in  each  year,  the  board  of  health 
center  trustees  shall  file  with  the  county 
court  a report  of  their  proceedings  with 
reference  to  the  county  health  center  and 
a sworn  statement  of  all  receipts  and  ex- 
penditures during  the  preceding  calendar 
year. 

"2.  The  board  of  health  center  trustees 
shall  prepare  and  submit  to  the  county 
budget  officer  a budget  for  the  ensuing 
year  at  the  time  and  in  the  manner  provided 
by  the  county  budget  law  applicable  to  such 
county.” 

Section  205.030,  supra,  giving  the  aualifica tions  of 
members  of  the  Board  of  Trustees  does  not  provide  that  such 
prospective  members  must  be  licensed  medical  doctors,  or 
registered  nurses.  In  fact,  this  section  nor  any  others  of 
the  Missouri  Statutes  makes  no  reference  or  requirements  to 
board  members  being  engaged  in  any  particular  profession. 
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Therefore,  In  the  absence  of  any  statutory  provisions, 
in  the  enactment  of  the  statutes  pertaining  to  County  Health 
Centers,  it  appears  to  have  been  the  legislative  intent  that 
membership  on  such  boards  of  trustees  was  not  to  be  limited 
to  persons  of  any  certain  profession,  trade  or  business,  but 
that  anyone  possessing  the  general  oualif ications  provided 
by  the  applicable  statutes,  particularly  Section  ?0£.030, 
supra,  would  be  eligible  for  election  or  appointment  to  said 
boards. 

The  statutory  duties  of  the  board  and  its  members  are 
of  an  administrative  or  supervisory  nature  and  have  nothing 
to  do  with  the  care  and  treatment  of  those  suffering  from 
physical  or  mental  ailments.  Such  duties  call  for  the 
exercise  of  executive  ability  and  skill  in  managing  the 
affairs  of  the  health  center,  especially  In  handling  its 
finances,  and  other  matters  essentially  of  a business 
nature . 

It  appears  that  the  board  members  are  chosen  because 
of  their  fitness  to  perform  their  duties  as  trustees,  and 
not  because  they  are  doctors  or  nurses.  It  further  appears 
that  a board  composed  of  laymen,  who  have  the  necessary 
statutory  cmalifications  would  function  as  well,  and  could 
perform  all  the  duties  required  of  it  as  a board  composed 
entirely  of  medical  doctors,  or  medical  doctors  and  nurses. 
Consequently,  it  Is  immaterial  whether  board  members  are 
medical  doctors  or  registered  nurses,  if  they  possess  the 
required  oualif  ications. 

The  functions  of  a Board  of  Trustees  are  essentially 
of  s public  nature,  and  are  for  the  benefit  of  the  general 
public,  and  the  question  arises  as  to  whether  the  actions 
of  the  board  are  official  acts,  and  whether  the  members 
occupy  the  status  of  nubile  officials. 

No  exact  rules  or  definitions  can  be  given  by  which 
to  determine  whether  one  is  or  is  not  a public  officer, 
and  which  would  be  applicable  under  every  possible  situa- 
tion in  which  the  Inouiry  might  arise,  but  certain  funda- 
mental principles  and  tests  to  serve  as  a guide  in  deter- 
mining whether  one  is  or  is  not  an  officer  under  a given 
situation  are  helpful.  It  is  believed  that  such  principles 
have  been  embodied  in  some  of  the  definitions  of  a public 
officer  given  in  C.J.S.,  Vol.  6?,  P.  101,  and  which  reads 
as  follows: 
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"*  < # ’Public  officer'  has  been  defined  as 
an  incumbent  of  a public  office;  an  individ- 
ual who  has  been  appointed  or  elected  in  a 
manner  prescribed  by  law,  who  has  a designa- 
tion or  title  given  him  by  law,  and  who 
exercises  the  functions  concerning  the  public 
assigned  to  him  by  law;  * * * one  who  performs 
a public  function,  v.hose  authority  is  derived 
directly  from  the  state  by  legislative 
enactment,  and  whose  duties,  powers,  and 
authority  are  prescribed  by  law;  * # #.M 

Bearing  in  mind  the  principles  embodied  in  the  above 
definitions,  and  alro  the  apoarent  legislative  intent  in 
the  enactment  of  the  statutes  nuoted  above,  it  is  obvious 
that  the  members  of  a Board  of  Trustees  of  a County  Health 
Center  have  the  title  and  status  of  public  officials,  and 
have  been  reouired  to  perform  the  duties  of  such  public 
officials.  Paragraph  1,  Section  20$.0k$,  supra,  gives 
further  confirmation  to  this  idea,  since  said  section 
requires  the  trustees  ten  days  after  their  snnointment  or 
election  to  aualify  "by  taking  the  oath  of  civil  officers’* 
which  seems  to  imply  that  trustees  are  to  be  regarded  as 
civil  or  public  officers,  and  it  is  our  thought  that  such 
board  members  are  "public  officers'*,  within  the  commonly 
accented  meaning  of  the  term. 

When  a Board  of  Trustees  of  a County  Health  Center, 
or  its  individual  members  are  performing  the  duties 
imposed  upon  them  by  the  above-quoted  statutes,  they  are 
acting  in  the  capacity  of  public  officials  and  not  as 
private  citizens,  and  this  is  true  only  as  long  as  they 
stay  within  the  scope  of  authority  delegated  to  them  by 
statute.  However,  when  they  go  beyond  the  scope  of  author 
ity  delegated  to  them,  they  cease  to  act  officially  and 
their  actions  are  those  of  private  citizens. 

For  reasons  already  stated,  the  board  or  its  members 
are  not  reouired  to  be  doctors  or  nurses,  nor  are  they  re- 
ouired as  board  members  to  perform  any  duties  commonly 
required  of  those  who  are  members  of  either  profession. 
Consequently,  when  the  board  or  its  members  are  performing 
their  statutory  duties  as  public  officers  in  the  manner 
aforesaid,  they  are  not  engaging  in  the  practice  of 
medicine  or  of  nursing  malpractice,  nor  are  they  legally 
liable  to  any  person  or  persons  injured  as  a direct  result 


9- 


Honorable  James  R.  Amos,  M.D 


of  the  official  acts  of  said  Board  of  Trustees  or  of  its 
individual  members. 

We  next  take  up  for  consideration  the  phase  of  you  r 
inquiry  regarding  the  liability  of  the  Board  of  Trustees 
of  a County  Health  Center  or  the  individual  members  there- 
of, for  acts  of  medical  or  nursing  malpractice  committed  by 
personnel  of  the  Health  Center. 

Subsection  5,  Section  20^.1}.  surra,  authorizes  the 
Board  of  Trustees  to  apnoint,  remove,  and  fix  the  compensa- 
tion of  such  personnel,  as  the  board  in  its  discretion  be- 
i lieves  to  be  necessary  for  efficiently  carrying  out  the 

spirit  and  intent  of  the  County  Health  Center  statutes. 

One  of  the  primary  purposes  for  establishing  a health 
center  is  to  provide  proper  facilities  for  the  medical 
treatment  and  care  of  the  indigent  persons  of  the  county, 
and,  under  the  present  statutes  this  is  to  be  accomplished 
by  public  officials  9locted  or  appointed  for  that  purpose. 

hile  the  Board  of  Trustees  are  the  public  officials  in 
charge  of  the  health  center,  they  are  not  reouired  to  be 
physicians  or  nurses  for  reasons  given  above,  but  physi- 
cians and  nurses  appointed  by  the  board  would  occupy  the 
status  of  deputy  officials  or  assistants  of  the  board. 

Within  the  scope  of  the  duties  required  of  such  em- 
ployees they  would  be  directly  responsible  for  the  perform- 
ance of  such  duties  to  the  board,  and  within  such  narrow 
limits  the  board  would  not  be  responsible  to  the  public  for 
the  acts  of  its  subordinates. 

While  we  are  unable  to  find  any  Missouri  decisions  so 
holding,  we  are  of  the  opinion  that  the  general  principle 
of  law  that  a public  official  is  not  liable  to  the  public 
for  the  acts  of  his  assistants  within  the  scone  of  the 
latter's  authority,  since  such  acts  are  cohsidered  to  be 
official. 

In  this  connection  it  is  believed  that  said  general 
rule  is  fully  applicable  to  the  situation  referred  to  in 
the  opinion  request  and  that  it  has  been  given  in  1+3  AJi. 
JUR.,  Officers,  Section  281,  and  reads  as  follows; 

"It  is  settled,  subject,  however,  to  a 
number  of  exceptions,  that  in  the  absence 
of  a statute  imposing  liability,  or  of 
negligence  on  his  part  in  appointing  or 
supervising  his  assistants,  an  officer 
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Is  not  liable  for  the  default  or  misfeasance 
of  subordinates  and  assistants,  whether  ap- 
pointed by  him  or  not,  providing  the  sub- 
ordinates or  assistants,  by  virtue  of  the 
law  and  of  the  appointment,  become  in  a 
sense  officers  themselves,  or  servants  of 
the  oublic,  as  distinguished  from  servants 
of  the  officer,  and  providing  the  officer 
does  not  direct  the  act  complained  of,  or 
personally  co-operate  in  the  negligence 
from  which  the  injury  results.  An  ad- 
ministrative officer  is,  however,  liable 
for  the  misconduct  or  negligence  in  the 
scope  of  the  employment  of  those  employed 
by  or  under  him  voluntarily  or  privately, 
and  paid  by  or  responsible  to  him.  And 
public  officers  havin^  the  custody  of  pub- 
lic funds  or  property  are  generally  held 
liable  for  losses  due  to  the  negligence 
or  misconduct  of  their  subordinates.  Of 
course,  liability  may  be  expressly  pro- 
vided for  by  statute.  And  where  an  officer 
fails  in  a duty  to  take  action,  liability 
may  be  predicated  on  nonaction  after 
knowledge  of  the  negligence  of  subordinates 
has  come  to  his  attention. 

"The  exemption  of  public  officers  from 
responsibility  for  the  acts  and  defaults 
of  those  employed  by  or  under  them  in  the 
discharge  of  their  public  duties  is 
allowed  in  a great  mes sure  from  considera- 
tions of  public  policy.  From  this  consider- 
ation it  has  been  extended  to  the  case  of 
persons,  acting  in  the  capacity  of  public 
agents  engaged  in  the  service  of  the 
public,  and  acting  solely  for  the  public 
benefit,  although  not  strictly  filling  the 
character  of  officers  or  agents  of  the 
government." 

If  medical  or  nursing  personnel  were  ruilty  of  acts  of 
malpractice  against  patients  at  the  health  center,  such  mis- 
conduct would  not  be  within  the  scope  of  their  official 
duties  and  unless  the  board  had  authorized,  directed,  par- 
ticipated in,  or  had  rub^eouentlv  ratified* id  acts,  the 
board,  or  its  individual  members  would  not  be  personally 
liable  to  any  patients  injured  by  its  personnel. 
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The  board  or  its  members  mi  -ht  become  personally  liable 
to  a patient  injured  through  acts  of  malpractice  of  the  bo  ra's 
employees  in  one  instance  even  though  the  board  did  not  direct, 
authorize,  participate  in,  or  subsequently  ratify  the  acts  of 
its  employees. 

The  instance  to  which  we  refer  is  in  the  employment  of 
physicians  and  nurses  for  the  health  center,  and  which  we  be- 
lieve to  be  an  official  duty  of  the  board.  The  general  rule 
last  quoted  above,  and  the  one  to  be  presently  quoted,  require 
a public  officer  to  exercise  good  faith  and  due  care  in  the  per- 
formance of  his  duties,  and  for  an  omission  of  which  he  may  be 
personally  liable  to  anyone  injured  by  his  negligent  acts.  >.e 
ouote  from  25  Am.  Jur.,  Health,  oection  17,  as  follows: 

"In  accordance  with  established  principles 
governing  the  liability  of  public  officers 
for  injuries  inflicted  in  connection  with 
the  performance  of  their  official  duties, 
the  general  rule  is  that  members  of  boards 
of  health  and  health  officers  are  not 
personally  liable  for  injuries  resulting 
from  an  erroneous  exercise  of  their  judg- 
ment or  discretion  where  they  act  in  good 
faith,  within  the  limits  of  their  authority. 

The  rules  exempting  them  when  they  act  with- 
out the  scope  of  their  authority  or  act  with 
negligence  amounting  to  malice.  * * *" 

In  the  event  the  board  should  fail  to  carefully  select 
personnel  uoon  the  basis  of  professional  qualifications,  experience, 
and  ability  to  perform  the  duties  required  of  physicians  and  nurses 
at  the  health  center,  and  should  emoloy  persons  not  possessing  the 
necessary  Qualifications  experience  or  ability  required,  and  per- 
sonnel known  to  have  a long  record  of  malpractice  cases  behind 
them,  and  a patient  would  thereafter  be  injured  through  acts  of 
malpractice  committed  uoon  him  by  said  employees  of  the  board, 
then  the  board  would  be  guilty  of  gross  negligence,  bad  faith  and 
a total  lack  of  reasonable  care  in  the  employment  of  its  personnel. 
The  improper  conduct  of  the  board  in  that  respect  would  not  be  an 
official  act,  in  fact  they  would  be  far  beyond  the  scope  of  their 
official  duty,  and,  under  the  principles  given  in  the  last  quoted 
portion  from  American  Jurisprudence  it  is  our  thought  that  the 
members  of  the  board  who  emoloyed  said  persons  would  be  personally 
liable  to  a patient  injured  by  acts  of  malpractice  committed  by  its 
medical  and  nursing  personnel  under  above  mentioned  circumstances. 
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CONCLUSION 

It  is,  therefore,  the  oninion  of  this  department  that,  when 
a Board  of  Trustees  of  a County  Health  Center,  or  its  individual 
members  are  performing  duties  required  of  them  by  statute,  they 
act  officially  and  are  not  legally  liable  to  any  person  for  medical 
or  nursing  malpractice  allegedly  committed  by  said  board  or  its 
individual  members  during  the  performance  of  said  official  acts* 

It  is  the  further  oninion  of  this  department  that  the  Board 
of  Trustees  of  a County  Health  Center,  or  its  individual  members 
are  not  liable  to  a patient  injured  through  acts  of  malpractice 
of  its  medical  and  nursing  personnel  unless  the  board,  or  its 
individual  members  directed,  participated  in,  or  subsequently 
ratified  the  misconduct  of  said  personnel,  or  unless  the  board 
was  guilty  of  gross  negligence  and  lack  of  reasonable  care  in 
selecting  personnel  upon  the  basis  of  their  professional  quali- 
fication, past  experience  and  fitness  to  perform  duties  assigned 
to  them  at  the  health  center*  In  either  instance  all  members  of 
the  board  who  participated  in  the  employment  of  professionally 
inferior  personnel  or  who  directed,  participated  in,  or  subsequent- 
ly ratified  said  acts  of  malpractice  of  said  personnel  after  their 
employment  would  be  personally  liable  to  the  person  injured  by  the 
misconduct  of  the  said  personnel. 

The  foregoing  opinion,  which  I hereby  approve,  was  preapred 
by  my  Assistant,  Mr.  Paul  N,  Chitwood* 

Very  truly  yours, 


JOHN  M*  DALTON 
Attorney  General 
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DIVISION  OF  HEALTH: 
BIRTH  CERTIFICATES: 
ADOPTION: 


FILED 


Birth  certificate  of  illegitimate  child 
adopted  by  husband  of  child’s  mother  in 
adoption  proceeding  in  which  natural  mother 
did  not  join  should  contain  information 
regarding  adopting  father  and  information 
contained  in  original  birth  certificate 
regarding  the  natural  mother* 
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May  11,  1953 


Honorable  James  R,  Amos,  M.D. 

Director 

Division  of  Health 
Jefferson  City,  Missouri 

Dear  sir: 

This  department  is  in  receipt  of  your  reeuest  for 
an  official  opini-  n*  You  thus  state  your  opinion  request: 

"The  natur  1 mother  of  an  Illegitimate 
child  subsequently  married*  The  hus- 
band of  the  child’s  mother  has  adopted 
the  child,  but  the  natural  mother  did 
not  enter  Into  the  adoption.  The  cloild 
Imp  pons  to  be  of  legal  age  at  the 
present  time  and  her  consent  was  obtained* 

The  question  Is,  in  amending  the  birth 
certificate  for  the  adopted  child, 
does  the  natural  mother’s  information 
appear  on  the  amended  certificate 
along  with  the  adopting  father,  even 
though  she  did  not  enter  her  consent 
or  otherwise  enter  into  the  adoption? 

"We  need  ti®  opinion  so  that  we  will 
know  how  to  prepare  the  amended  certi- 
ficate. This  is  the  first  instance  that 
we  have  where  the  natural  mother  has 
not  agreed  in  v;riting  to  the  adoption 
of  her  child  by  her  husband," 

e would  first  call  your  attention  to  Section  193.100, 
Rf’’o  19^9*  which  section  rends: 

"v  ithin  the  time  prescribed  by  the 
division  a certificate  of  every  birth 
shell  be  filed  with  the  local  regis- 
trar of  the  district  in  which  the 
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birth  occurred,  by  the  physician. 

Midwife,  or  other  legally  authorized 
person  in  attendance  at  the  birth; 
or  if  rot  mo  attended,  by  one  of  t?re 
parents," 

?i*e  certificate  of  birth  which  ia  >rov;Tded  for  by  the 
above  section  cent  jins  cert  a in  information  regarding  t^je 
parents  of  the  child,  if  tie  parents,  or  either  of  them,  ere 
known,  whether  they  are  married  or  unrurried,  In  t da  in- 
stance the  unmarried  mother  of  the  person  in  question  was 
known*  ’ o assume  that  a birth  certificate  was  made  out, 
giving  In format  on  regarding  the  natural  mother,  scon  after 
the  birth  o ' the  ci  lid,  since  you  inquire  whether  the  natural 
mother’s  information  s uo.ld  appear  on  the  wended  birth 
certif  icat-;* 


Section  1^3*100,  RS?-o  19^9#  states: 

"After  the  entry  of  the  decree  of  adoption 
the  clerk  o the  court  shall  irc  odiately 
send  to  thr  division  of  health  of  the 
state  depart? «nt  of  public  health  and 
wolf are  a certified  copy  of  the  adoption 
decree  and  upon  the  request  of  the 
petitioner  or  petitioners  in  the  adoption 
proceeding,  or  o'  tho  adopted  person, 
the  division  of  health  sbAll  change  the 
birth  records  to  conform  to  said  decree*" 

Section  193* ^5>0j  R3b!o  19?  9,  provides  nr  follows: 

"in  cas  a of  adoption  the  state  regis- 
trar upon  receipt  of  a certified  copy 
of  an  order  or  decree  of  adoption  shall 
proper©  a supplementary  certificate  for 
children  born  in  t Is  state  in  tho  new 
name  of  the  adopted  person,  and  seal 
and  file  tho  original  certificate  of 
birth  with  said  certified  copy  attached 
thereto.  Such  aealod  documents  may  be 
opened  by  the  state  registrar  only 
upon  the  demand  of  the  adopted  person 
if  of  legal  age  or  by  an  order  of  court. 
Upon  recoipt  of  a certified  copy  of 
a court  order  of  annulment  of  adoption 
the  state  registrar  shall  restore 
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the  original  certificate  to  its 
original  place  in  the  files.” 

The  changing  of  the  birth  records  to  conform  to  the 
adoption  decree  can  be  accompli slied  in  t is  case  only  by  the 
showing  on  the  now  birth  certificate  of  information  regarding 
the  adopting  father  and  the  stowing  on  the  new  certificate 
of  the  information  regarding  the  natural  mother,  since  such 
inforrantion  is  officially  on  file  in  tho  Division  of  Health, 


CONCLUSION 


It  is  the  opinion  of  this  office  that  a birth  certificate 
amended  subsequent  to  the  adoption  of  an  illegitimate  child 
by  the  husband  of  the  child* s mother,  in  which  adoption  the 
child’s  mother  did  not  join,  should  contain  in  addition  to  tloe 
information  regarding  the  adopting  father  the  information 
contained  in  the  original  birth  certificate  regarding  the 
natural  mother. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  Mr.  Hugh  P.  v.illiamson. 

Yours  very  truly. 


JOHN  V,  DALTON 
Attorney  General 
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A soft  drink  consisting  of  orange  juice,  water,  stabilizer 
and  preservatives,  in  a container  labeled  "Orange  Blend" 
is  not  misbranded  under  the  Missouri  Food,  Drug  and 
Cosmetic  Law*  Definitions:  "drink"  "mix"  and  "blend." 
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Honorable  James  R*  Amos,  M*D*  J.  C.  Johnson 

Division  of  Health 
Jefferson  City,  Missouri 

Dear  Dr*  Amos: 

This  will  acknowledge  receipt  of  your  request  for  an  official 
opinion  of  this  department,  which  request  reads  as  follows: 

"We  would  like  to  have  an  official  opinion 
concerning  the  following  matter:  Section 
196*365*  through  196*Mi.5»  Revised  Statutes  of 
Missouri  19^9*  pertains  to  the  laws  regulating 
the  manufacture  of  soft  drinks  and  beverages* 

V/e  have  approached  several  firms  in  regard  to 
the  proper  labeling  of  various  drinks*  Section 
196*lj-10  specifically  discusses  the  various  types 
of  labeling  which  shall  be  used*  We  have  contended 
in  the  past  that  a fruit  drink  or  still  drink 
manufactured  by  taking  the  fruit  juices,  adding 
water,  sugar,  stabilizers,  color  or  flavor, 
should  be  labeled  a drink*  If  the  juice  was 
orange  juice,  then  the  product  would  be  labeled 
'Orange  Drink.'  If  the  juice  was  grape  juice, 
it  would  be  labeled  'Grape  Drink, ' etc. 

"One  f inn  has  recently  requested  that  they  be 
permitted  to  label  such  a product  'Orange 
Blend* ' It  is  our  feeling  that  since  water 
has  been  added  to  the  fruit  juice,  as  well  as 
stabilizers  end  a small  amount  of  preservatives, 
that  this  is  not  a true  Orange  Blend,  but  is, 
in  fact,  an  Orange  Drink. 

"In  order  to  clarify  this  matter,  it  would  be 
appreciated  if  you  would  give  us  a legal  opinion 
or  definition  of  the  words  'Blend,'  'Mix',  and 
•Drink,'  as  used  in  connection  with  this  Act*" 
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The  sections  of  the  Food,  Drug  and  Cosmetic  Law,  to  which 
reference  has  been  made,  deal  with  "soft"  drinks  and  they  are 
defined  in  Section  196*365#  RSMo.  1949#  as  follows: 

"1.  •&  * * £-::-;hhh»  * u « # « •» 

"2.  The  term  ’soft  drinks’  as  used  in  sections 
196,365  to  196,445  shall  be  held  to  mean  and 
Include  ell  beverages  of  every  kind  manufactured 
or  sold  in  this  state,  which  shall  be  understood 
to  include  those  containing  less  than  one -ha If 
of  one  per  cent  of  or  no  alcohol,  including 
carbonated  beverages,  still  drinks,  seltzer  water, 
artificial  or  natural  mineral  waters  and  all  other 
waters  used  and  sold  for  beverage  purposes," 

"3.  ■»#*•<***#*»■&*# 

The  common  and  ordinary  meaning  of  the  noun,  "mix"  is  defined  in 
Webster's  Collegiate  Dictionary,  Fifth  Edition,  as  "1,  Act  or  result 
of  mixing;  also  state  of  being  mixed  or  confused,"  "2,  A mixture," 
The  definition  of  the  verb  is  stated  as  : "1,  To  unite  or  blend  into 
one  mass  or  compound,  as  by  stirring  together;  mingle,"  A more 
extensive  explanation  of  the  word  is  set  out  in  5 Words  & Phrases 
539: 


"Word  ’mix’  means  to  cause  a promiscuous  inter- 
penetration of  the  parts  of,  as  of  two  or  more 
substances  with  each  other,  or  of  one  substance 
with  others;  to  unite  or  blend  into  one  mass  or 
compound,  as  by  stirring  together;  hence,  to 
combine  (any  material  or  immaterial  things);  to 
mingle;  blend;  es  to  mix  flour  and  salt;  to  mix 
wines;  to  form  by  mingling;  to  produce  or  prepare 
by  the  stirring  together  of  ingredients;  to  com- 
pound; to  cause  to  unite  promiscuously  into  one 
mass,  assemblage,  or  body;  incorporate  closely 
and  indiscriminately  together;  mingle  so  os  to 
render  separately  indistinguishable;  as,  to  mix 
breeds  of  animals;  to  mix  water  with  whiskey;  to 
produce  by  incorporating  different  ingredients; 
make  by  mingling;  as,  to  mix  dough;  to  become 
promiscuously  united  or  blended;  become  in- 
corporated together  into  one  body;  as,  gases,  mix. 
'Blend'  means  to  unite  intimately.  'Admixture ' 
means  the  act  of  mixing,  or  the  compound  formed 
by  mixing,  different  substances  together;  mix- 
ture. Term  'intimately  mixing'  is  included  within 
the  dictionary  definitions  of  the  term  'mix.'  James 
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v.  Clayton,  Oust.  & Pat,  App,  90  F.2d,  337#  343* n 

The  common  and  ordinary  meaning  of  the  noun,  "blend"  Is  defined 
in  Webster's  Collegiate  Dictionary,  Fifth  Edition,  as  "A  thorough 
mixture;  blending;  also  a product,  as  a tobacco  or  coffee,  prepared 
by  blending,"  The  verb  is  there  defined  as  "1,  To  mix  or  mingle; 
now,  to  combine  or  associate  so  that  the  separate  things  mixed,  or 
the  line  of  demarcation,  cannot  be  distinguished,  2,  To  prepare  by 
mingling  different  varieties  or  grades;— of  wine  coffee,  tobacco, 
etc,— v,l.  To  unite  intimately;  pass  or  shade  insensibly  into  each 
other,  as  colors;  merge;  harmonize," 

While  it  appears  from  the  above  that  "mix"  and  "blend"  are  synonymous, 
technically,  the  difference  seems  to  be  that  the  term  "blend"  denotes  the 
mixture  of  like  substances  or  the  misture  of  substances,  two  or  more  of 
which  are  alike.  This  is  the  statutory  definition  under  the  state 
and  federal  food  and  drug  acts,  and  Section  196,140(5) (b),  RSKo.  1949# 
provides,  in  part,  as  follows* 

"*  * provided,  that  the  term  'blend/  as  used  herein 
shall  be  construed  to  mean  a mixture  of  like  sub- 
stances, not  excluding  harmless  coloring  or  flavoring 
ingredients  not  prohibited  by  sections  196,125  to 
196*145#  and  used  for  the  purpose  of  coloring  or 
flavoring  only," 

See  also  the  nov  repealed  section  of  the  Federal  Food  and  Drug 
Act,  where,  in  21  TJ,S.C.A,  10,  it  was  stated  as  follows: 

"*  * *The  term  blend  as  used  herein  shall  be 
construed  to  mean  a mixture  of  like  substances, 
not  excluding  harmless  coloring  or  flavoring 
Ingredients  used  for  the  purpose  of  coloring 
and  flavoring  only  * * *." 

While  there  appears  to  be  no  judicial  construction  of  the  above 
Missouri  provision,  the  portion  of  the  above  quoted  section  of  the 
federal  statute  has  been  followed  by  the  courts  without  addition  or 
subtraction  therefrom.  Thus,  in  Frank  v.  U.S,,  192  Fed,  664,  it  is 
stated  that  the  term  "blend"  is  used  to  denote  a mixture  of  like 
substances,  and  the  term  "compound"  to  denote  a mixture  of  substances 
whether  like  or  unlike * See  also  U.S.  v.  Sixty-Eight  Cases  of  Syrup, 

172  Fed*  781  and  26  Op,  Atty.  Gen,  262(1907)*  As  to  what  constitutes 
"like  substances"  a liberal  view  has  been  taken  in  U.S,  v.  Sixty-Eight 
Cases  of  Syrup,  supra.  In  that  case  refined  cane  sugar  and  extract  of 
maple  wood  were  found  to  be  like  substance  because  both  contained 
saccharin.  The  word  "substance"  has  been  defined  as  "Chem,  Any 
particular  kind  of  matter,  whether  element,  compound,  or  mixture; 
any  chemical  material  of  which  bodies  are  composed, "(Webster's 
Collegiate  Dictionary,  Fifth  Edition,) 

However,  as  to  the  question  of  the  required  or  permissible 
label  on  the  drink  in  auestion,  we  do  not  believe  the  answer  can  be 
found  merely  in  the  definition  of  a word;  and  that,  for  the  reasons 
hereinafter  stated,  the  answer  does  not  necessarily  depend  upon 
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whether  or  not  the  drink  being  considered  is  a "blend," 

The  statute  to  which  the  attention  of  this  office  has  been 
directed  and  under  which  provision  it  is  suggested  that  the  soft 
drink  in  question  should  be  labeled  "Orange  Drink"  rather  than 
"Orange  Blend,"  is  Section  196#1^10  RSMo.  19l*9»  which  provided  as 
follows: 


"Artifical  coloring  or  flavoring  shall  be  noted 
on  label • —Whenever  artificial  colors  or  artifi- 
cial flavors  are  used  in  the  manufacture  of  soft 
drinks  to  imitate  a natural  product,  the  bottle 
or  other  container  shall  be  distinctly  labeled 
'ertlf lclally  colored  and  flavored*  by  a printed 
label  upon  the  side  thereof1,  or  said  words  may 
be  placed  upon  the  metal  crown  or  cap  thereof. 

All  other  nonalcoholic  ciders,  fruitades,  fruit 
juices  or  other  similar  drinks  that  are  made  in 
imitation  of  the  natural  product  shall  be  properly 
and  distinctly  labeled  in  the  manner  above  provided 
with  the  word  ‘imitation*  followed  by  the  name  of 
the  beverage.  If  soft  drinks  or  beverages  con- 
taining artificial  coloring  or  artificial  flavoring 
are  sold  in  buljc,  a label  or  sign  containing  the 
words  Artificially  colored,  artificially  flavored* 
or  'artificially  colored,  imitation  flavor, * and 
printed  or  painted  in  letters  not  less  than  one 
inch  lont,  and  of  appropriate  comparative  width  shall 
be  displayed  in  a conspicuous  place  on  the  counters 
or  shelves,  or  on  all  stands,  booths  or  other 
places  where  such  drinks  or  beverages  are  sold 
and  dispensed,  When  such  drinks  and  beverages 
contain  artificial  color  and  natural  fruit  flavor, 
it  shall  be  sufficient  to  label  the  same  'arti- 
ficial color, * When  they  oontaln  artificial 
flavors  and  no  artificial  color,  they  shall  be 
labeled  'artificially  flavored'  or  ♦ Imitation 
flavor, '"  (Emphasis  ours.) 

It  will  be  noted  that  the  above  provision  does  not  purport  to 
prescribe  a specific  label  for  every  conceivable  soft  drink  and 
that  neither  the  word  "drink"  or  "blend"  is  incorporated  in  any  of 
the  labels  specifically  named.  The  regulation  divides  the  soft 
thinks  with  which  it  deals,  into  two  general  classes,  l,e.  bottled 
(or  other  container)  drinks  and  those  sold  in  bulk.  Not  all  bottle 
or  bulk  drinks  are  covered,  but  only  those  further  classified 
according  to  their  contents.  Now,  as  to  the  soft  drinks  to  which 
this  particular  provision  is  applicable,  the  following  specific 
labels  are  required,  and  these  labels  only,  to  wit:(l)  "artifi- 
ficially  colored  and  flavored,"  (2)  ^imitation,"  (3)  "artifically 
colored,  artificially  flavored,"  (I4.)  "artificially  colored, 
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imitation  flavor,”  (5)  "artificial  color,"  (6)  "artificially  flavored," 
and  (7)  "imitation  flavor*"  It  ie  significant  that  the  label  "blend" 
or  "drink"  is  nowhere  mentioned;  and  we  conclude  that  neither  is  pre- 
scribed or  prohibited  by  this  particular  section.  Consequently, 
while  the  drink  in  question  may  or  may  not  require  one  of  the  labels 
specified  in  the  statute,  depending  upon  the  ingredients,  etc*, 
this  particular  statute  has  no  application  so  far  as  the  labels 
(or  additional  labels),  "orange  drink"  or  "orange  blend"  are  con- 
cerned* 

Obviously,  the  subsequent  section  (196*415#  RSMo.  1949)  which 
deals  with  misuse  of  the  label  of  another  manufacturer  also  has 
no  application  and  nowhere  else  in  the  statutes  to  which  our  atten- 
tion has  been  invited  (Sections  106*365  through  196*445#  RSMo.  1949) 
is  there  any  mention  whatsoever  of  the  subject  of  labels  or  mis- 
branding. 

Therefore,  if  it  be  determined  that  the  label  "orange  blend" 
should  be  denied  or  the  label  "orange  drink"  should  be  required, 
such  conclusion  must  find  its  basis  in  some  other  enactment  of  the 
Legislature.  There  appears  to  be  no  question  of  adulteration  or 
attempt  to  perpetrate  actual  fraud;  and  we  assume  that  the  firm  in 
question  stands  ready,  willing  and  able  to  abide  with  all  require- 
ments of  the  law  and  all  regulations  of  the  Division  of  Health, 
except  that  it  insists  on  using  the  words  "Orange  blend"  on  its 
product  and  refuses  to  use  the  words  "Orange  drink*" 

Therefore,  with  the  sole  question  of  labels  and  brands  in 
mind,  we  turn  to  a statute  originally  enaoted  in  1911,  now  appearing 
as  Section  196*140,  RSMo*  1949,  and  entitled  "Nonalcoholic  drink 
misbranded,  when."  The  pertinent  part  of  said  section  declares  a 
soft  drink  to  be  misbranded  and  reads  as  follows* 

"(2)  If  it  is  labeled  or  branded  or  tagged  so  as 
to  deoeive  or  mislead  the  purchaser; 

"(5)  If  the  bottle  or  receptacle  containing  it, 
or  its  label,  shall  bear  any  statement,  design  or 
device,  regarding  the  ingredients  or  the  substance 
contained  therein,  which  statement,  design  or 
device  shall  be  false  or  misleading  in  any  particular; 
provided,  that  any  nonalcoholic  drink  which  does 
not  contain  any  added  poisonous  or  deleterious  in- 
gredients shall  not  be  deemed  to  be  adulterated 
or  misbranded  under  the  following  conditions* 


5 


Honorable  James  R.  Amos,  M.D. 


"(b)  In  the  case  of  nonalcoholic  beverages 
which  are  labeled,  branded  or  tagged  so  as 
to  plainly  indicate  that  they  are  compounds 
imitations  or  blends,  and  the  word  'compound, * 
'imitation,'  or  'blends,'  as  the  case  may  be, 
is  plainly  stated  on  the  container  in  whioh  it 
is  offered  for  sale}  provided,  that  the  term 
'blend,'  as  used  herein,  shall  be  construed 
to  mean  a mix cure  of  like  substances,  not 
excluding  harmless  coloring  or  flavoring 
ingredients  not  prohibited  by  seotions  196,125  to 
196,145,  and  used  for  the  purpose  of  coloring 
or  flavoring  only," 


A federal  statute  (21  U,S,C,A,  10,  now  repealed),  in  almost 
identical  language,  provided  that  food  (which,  by  Section  7,  was 
construed  to  include  soft  drinks)  was  to  be  deemed  misbranded, 
la  as  follows. 


"Second,  If  it  be  labeled  or  branded  so  ns  to 
deceive  or  mislead  the  purchaser.  ... 

•a-  •{■  ir  •»  it-  # » a # 

"Fourth,  If  the  package  containing  it  or  its 
label  shall  bear  any  statement,  design,  or 
device  regarding  the  ingredients  or  the  sub- 
stances contained  therein,  which  statement, 
design,  or  device  shall  be  false  or  misleading 
in  any  particular.  An  article  of  food  whioh 
does  not  contain  any  added  poisonous  or  deleter- 
ious ingredients  shall  not  be  deemed  to  be 
adulterated  or  misbranded  in  the  following  cases: 


-a-  # * a a # -a  » 


"Second,  In  the  case  of  articles  labeled,  branded 
or  tagged  so  as  to  plainly  indicate . that  they  are 
compounds,  imitations,  or  blends,  and  the  word 
'compound, ' 'imitation,*  or  'blend,'  as  the  case 
may  be,  is  plainly  stated  on  the  package  in  which 
it  is  offered  for  sale.  The  term  blend  as  used 
herein  shall  be  construed  to  mean  a mixture  of 
like  substances,  not  excluding  harmless  coloring 
or  flavoring  ingredients  used  for  the  purpose  of 
coloring  and  flavoring  only  » * *,  (June  30,  1906 
c.  3915,  Sec.  8,  34  Stat.  771}  Aug.  23,  1912,  c. 
352,  37  Stat.  416}  Mar.  3,  1913,  c.  117,  3 7 Stat. 
732}  July  24,  1919,  c.  26,  41  Stat.  271.) 
(Repealed,  June  25,  193®  c.  675,  Sec.  902(a), 

52  Stat.  1059,  eff.  Jan.  1,  1940.)" 
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The  legislative  intent  underlying  the  enactment  of  these 
statutes,  which  are  the  same  in  substance,  was  to  protect  the 
consuming  public  from  misrepresentation  as  to  the  ingredients  or 
contents  of  a soft  drink  offered  for  sale,  by  means  of  false  or 
misleading  labels  and  other  means  and  devices  of  deception  appearing 
on  the  container*  Hebe  Co.  v,  Shaw,  21+.8  U.S*  297#  39  S.  Ct.  125# 

63  L.  ed.  2551  State  v.  Bockstruck,  38  S.W.  317#  322;  State  v.  Murphy, 

147  s.w.  520,  521. 

In  26  C.J.  Sec.  18,  p.  782,  it  is  stated: 

"For  the  purpose  of  preventing  fraud  and 
imposition  upon  the  public,  statutes  have  been  en- 
acted forbidding  the  manufacture  or  sale 
of  any  article  of  food  which  is  an  imitation 
of,  or  is  sold  under  the  name  of,  another 
article,  or  which  is  branded  or  labeled 
falsely,  or  in  a manner  naturally  to  mislead 
the  purchaser  into  a belief  that  it  is  some- 
thin, it  is  not.  * >'•  * (Emphasis  ours.) 

The  article  need  not  be  adulterated  or  deleterious  to  health 
to  come  v.lthin  such  statutes.  People  v.  Butler,  134  App.  Div.  151# 

118  NYS  849.  The  deception  sought  to  be  prevented  may  result  from 
statements  not  literally  false  and  statements  liable  to  mislead 
should  be  read  favorably  to  the  accomplishment  of  the  purposes  of 
the  statute;  Taylor  v.  U.S.  80  Fed.  2d.  604.  On  the  other  hand, 
where  words  in  every  day  use  are  found  on  the  label c f a food  product 
they  are  to  be  given  their  ordinary  and  popular  meaning,  U.S.  v. 

150  Cases  Fruit  Pudding,  211  Fed.  360,  or  the  meaning  ordinarily 
conveyed  by  them  to  those  to  whom  they  are  addressed.  Hall  v.  U.S. 

267  Fed.  79 5#  ana  so  long  as  the  words  on  the  label  are  not  likely 
to  actually  mislead  the  purchaser,  there  is  no  violation  of  the 
statute.  In  regard  to  the  purpose  of  such  statutes  the  following 
language  from  26  C.J.  "Food’’  Sec.  18,  Page  762,  is  pertinent: 

* tfThe  object,  however,  is  not  to  prevent  the 
manufacture  or  sale  of  wholesome  or  harmless  substitutes 
for  more  expensive  articles  of  food  so  long  as  no  fraud 
is  practiced,  * * 

A 3 to  whether  or  not  the  drink  in  question,  with  the  label 
"Orange  Blend,"  would  be  a misbrand,  the  ingredients  thereof  must 
be  considered  in  the  lifht  of  Section  196. 140,  above  quoted.  Sub- 
sections 1,2, 3#4#  and  5#  thereof,  are  all  inclusive  and  cover  every 
type  of  misbrand.  If  the  label  does  not  Yit  into  any  of  those  sub- 
sections,  it  cannot  be  deemed  a misbrand.  Subsections  (5*0  and  (5b) 
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of  that  statute  mention  certain  beverages  bearing  certain  labels  that 
are  expressly  stated  not  to  be  misbrands.  However,  subsections (5* ) 
and  (5b)  are  not  all  Inclusive;  they  do  not  attempt  to  cover  every 
conceivable  drink  and  label  that  Is  not  a misbrand.  These  subsections 
ore  only  provisos  to  subsection  (5)*  In  other  words  they  state 
exceptions  to  the  general  rule  expressed  in  subsection  (5).  Therefore, 
if  a particular  drink  and  label  does  not  come  within  the  provisions 
of  subsection  (5*)  or  (5b)— the  expressly  excepted  cases.  It  does 
not  necessarily  follow  that  such  drink  and  label  does  come  within 
the  prohibition  of  subsections  (1),(2),(3)»(4)  or  ( 5 ) • Or  to  state 
it  another  way,  even  though  the  drink  in  question  may  or  may  not  be  a 
true  "blend"  within  the  meaning  of  subsection  5b (a  mixture  of  like 
substances  also  permissibly  including  certain  harmless  coloring  and 
flavoring)  it  does  not  necessarily  follow  that  the  word  "blend"  on 
the  label  thereof,  is  prohibited  by  the  preceding  subsections.  While 
technically  it  may  not  be  a true  blend,  it  nevertheless  cannot  be 
deemed  a misbrand  unless  the  label  "blend"  comes  within  the  prohibition 
provisions  of  the  statute,  that  is  to  say,  even  though  it  may  not  be 
a blend  in  the  strict  sense  of  the  word,  it  is  not  misbranded  unless 
the  label  is  such  as  "to  deceive  or  mislead  the  purchaser" (subsection  two) 
or  unless  it  can  be  deemed  as  a "statement,  design  or  devise,  regarding 
the  ingredients  or  the  substance  contained  therein,  which  statement, 
design  or  device  shall  be  false  or  misleading  in  any  particular" 
(subsection  five).  These  are  the  tests  to  be  applied  to  the  drink  in 
question,  regardless  of  what  the  strict  and  technical  definition  of 
"blend"  may  be. 

The  use  of  the  word  "blend"  or  "blended"  following  or  proceeding 
the  name  of  the  base  substance  or  Ingredient,  would  clearly  be  mis- 
leading as  applied  to  a label  on  certain  products.  For  purposes  of 
illustration,  take  the  case  of  tobacco.  It  is  commonly  understood 
that  blended  tobacco  has  reference  to  a product  consisting  of  two  or 
more  like  substances,  that  is,  two  or  more  types,  grades,  brands, 
etc., (such  as  Turkish  and  Domestic)  tobaccos.  Now  certainly  the 
consumer  would  be  misled  by  a label  "blended  tobacco"  applied  to  a 
product  consisting  of  only  one  type  of  tobacco  mixed  with  a foreign 
and  wholly  different  substance  such  as  straw.  Likewise,  one  might 
expect  a mixture  of  like  substances  by  the  label  "blend"  as  applied 
to  tea,  coffee,  whiskey,  etc.  But  what  does  the  consumer  expect 
by  the  label  "orange  blend"  as  applied  to  a beverage?  Does  he 
immediately  think  of  the  strict  definition  of  the  word  "blend"  and 
expect  a "mixture  of  like  substances  not  excluding  harmless  coloring 
and  flavoring?"  If  so  what  are  the  like  substances  that  his  mind 
dwells  upon?  Now  certainly  the  consumer  does  not  expect  pure  orange 
unmixed  with  any  other  ingredient— let  us  give  him  credit  for  being 
of  average  intelligence  (and  he  is  probably  above  average  if  he 
understands  the  strlot,  technical  definition  of  "blend").  He,  there- 
fore, knows  that  he  is  not  paying  the  price  for  pure  orange  juice 
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and  that  If  the  drink  were  such,  the  label  would  proudly  announce  the 
fact  in  no  unmistakable  terms.  Vie  repeat  a portion  of  the  above 
quotation  from  26  C.J.  page  762  and  apply  it  to  the  drink  in  question 
because  we  believe  it  sums  up  the  legislative  intent  underlying  the 
misbrand  statute  and  is  a concise  wording  of  the  tests  set  out  in  that 
enactment.  Is  the  drink  in  question  labeled  "Orange  Blend"  branded 
"in  a manner  naturally  to  mislead  the  purchaser  into  a belief  that  it 
Is  some  thing;  it  is  not."  As  a practical  matter  does  not  the  consumer 
get  what  he  expects— a portion  of  orange  juice  mixed  with  other  harm- 
less ingredients?  If  he  is  actually  led  by  the  label  to  believe  that 
the  drink  consists  of  harmless  flavoring  and  coloring  (which  is 
included  in  the  strict  statutory  definition  of  "blend" ) mixed  with 
substanoes  like  unto  orange,  what  does  he  expect— a portion  of  the 
juice  of  oranges  mixed  with  the  flavor  of  the  orange  peel  together 
with  other  permissible  ingredients?  Does  he  expect  the  Juice  from 
California  oranges  mixed  with  the  Juice  from  Florida  oranges  together 
with  other  permissible  ingredient's?  Does  he  expect  the  juice  from 
bergamot  oranges  mixed  or  blended  with  the  Juice  from  mandarin  oranges, 
compounded  with  other  permissible  Ingredients?  Does  he  expect  the 
"like  substances"  to  be  juices  from  oranges  of  different  orchards, 
varying  types,  grades,  stages  of  ripeness,  etc.?  Does  he  really  care? 
In  reality,  it  would  seem  that  the  oonsumer  would  expect  a wholesome 
and  unadulterated  drink  of  the  flavor  of  oranges  that  is  satisfying 
to  his  taste,  and  we  deem  the  presumption  warranted  that  such  is  what 
he  would  get.  If  the  consumer,  by  the  word  "blend,"  does  expect  such 
"like  substances"  as  mentioned  above,  possibly  the  drink  in  question 
does  actually  contain  them  or  if  it  doesn't,  it  would  seem  that  the 
manufacturer  could  very  easily  convert  the  present  drink  into  an 
orange  "blend,"  within  the  strict  and  technical  meaning  of  that  term; 
and  after  such  conversion  or  addition  of  a few  drops  of  something  not 
presently  contained  in  the  drink,  what  would  be  accomplished?  How 
would ths  public  be  benefited?  Would  the  consumer  know  the  difference? 
Would  there  be  any  different  effect  upon  his  health,  etc.? 

In  concluding  that  the  particular  mixture  in  question  would  not 
be  misbranded  if  labeled  "Orange  Blend,"  we  rely  in  part  on  Section 
196.010(13)  2,  RSMo.  1949#  where  the  above  stated  intention  of  the 
Legislature  is  Indicated  in  the  following  language: 

**•»«•*•»#* 

"2.  If  an  article  is  alleged  to  be  misbranded  because 
the  labeling  is  misleading,  then  in  determining  whether 
the  labeling  is  misleading,  there  shall  be  taken  into 
account,  among  other  things,  not  only  representations 
made  or  suggested  by  statement,  word,  design,  device, 
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sound,  or  in  any  combination  thereof,  but  also 
the  extent  to  which  the  labeling  fails  to  reveal 
facts  material  in  the  light  of  such  representations 
or  material  with  respect  to  consequences  which 

ch 
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Vie  also  find  support  in  U.S.  v.  Sixty-Eight  Cases  of  Syrup, 

(D.C.  111,  1909)  172  Fed,  781#  construing  the  provisions  of  the 
Federal  Food,  Drug  and  Cosmetic  Act,  quoted  above,  and  where  it  was 
held  that  syrup  consisting  of  refined  cane  sugar  flavored  with  an 
extract  of  maple  wood  and  sold  under  a label  describing  it  as 
"Western  Reserve  Ohio  Blended  Maple  Syrup,"  was  not  misbranded,  since 
the  word  "blend"  indicated  that  the  article  was  a mixture  and 
imitation. 


A noteworthy  case  is  U.S,  v,  Nesbitt  Fruit  Products,  96  Fed, 2d, 
972,  where  it  was  held  that  the  evidence  authorized  a finding  that  an 
orange  Juice  preparation  containing  over  5 0 % added  sugar  was  not  mis- 
branded, so  as  to  authorize  condemnation  and  forfeiture,  by  being 
labeled  "orange  Juice  sweetened"  as  against  the  contention  that  such 
label  indicated  a smaller  sugar  content.  The  Court  said  that  the 
natural  meaning  of  "sweetened"  contained  no  implication  of  any  partic- 
ular percentage  of  sugar.  It  would  seem  that  such  drinks  so  labeled 
would  be  as  much  apt  to  mislead  as  "Orange  Blend"  applied  to  the 
drink  in  question. 

We  deem  the  label  "Orange  Blend"  would  not  be  as  apt  to  mislead 
the  consumer  as  to  the  ingredients  of  the  drink  in  question  as  much 
so  as  would  the  label  "Fruit  Wild  Cherry  Compound"  used  to  describe 
a product  containing  no  "fruit  wild  cherry"  nor  any  added  poisonous 
or  deleterious  ingredients,  and  which  was  held  not  to  be  misbranded 
in  Weeks  v,  U.S.  224  Fed,  64»  certiorari  granted  38  S.Ct.  452,  241 
U.S.  664,  60  L.  Ed.  1227  and  affirmed  39  S.Ct.  219,  245  U.S,  618, 

62  L.  Ed.  513. 


On  the  other  hand,  an  examination  of  the  cases  in  which  articles 
were  held  to  be  misbranded,  will  disclose  an  element  of  deceit  or 
some  matter  on  the  label  or  container  apt  to  actually  mislead,  which 
does  not  appear  to  exist  in  this  case.  See  for  instance,  U.S.  v. 
Ninety-Five  Barrels  of  Vinegar,  265  U.S.  438,  44  S.Ct.  529,  68  L.Ed. 
1094;  V.B.  Wood  Mfg.  Co.  v.  U.S.,286  Fed.  84;  U.S.  v.  Two  Hundred 
Cases,  More  or  Less,  of  Canned  Salmon,  289  Fed.  157;  U.S.  v.  Seventy- 
five  Boxes  of  Alleged  Pepper,  198  Fed.  934;  U.  S.  v.  Five  Cases  of 


10 


Honorable  James  R.  Amos,  M.D 


Champagne,  205  Fed.  817?  U.S.  v.  Schlder,  38  S.Ct.  369,  246  U.S. 

519,  62  L.Ed.  863 { People  v.  Treichler,  165  N.Y.S.  453,  178  App.  Div. 
718;  U.S.  v.  One  Hundred  and  Fifty  Cases  of  Fruit  Pudding,  211  Fed. 
360;  U.  S.  V.  Ten  Barrels  of  Vinegar,  186  Fed.  399;  State  v. 
Intoxicating  Liquors,  106  Me.  135,  76  A.  268. 

A regulation  of  the  Secretary  of  Agriculture  requiring  canned 
peas  prepared  from  mature,  soaked  dry  peas  to  bear  the  legend,  "Belov 
U.  S.  Standard.  Low  Quality  But  Not  Illegal.  Soaked  Dry  Peas,"  was 
held  unreasonable  in  Nolan  v.  Morgan  (C.C.A.  Ind.  1934)  69  Fed.  2d. 
14.71.  Cannot  the  same  be  said  of  a denial  of  an  "Orange  Blend"  label 
on  the  drink  in  question  or  the  requirement.'  of  "Orange  Drink."  Is 
not  the  word  "drink"  os  applied  to  the  present  "orange"  drink  more 
apt  to  mislead  than  the  word  "blend?" 

We  cannot  say,  as  a matter  of  lav,  that  this  drink  would  be 
misbranded  if  labeled  "Orange  Blend;"  and  as  a matter  of  fact,  suoh 
finding  by  court  or  jury  seems  unlikely.  Nor  can  we  conceive  of  a 
conviction  under  the  statute  in  question  solely  on  these  facts. 

It  logically  follows  that  if  the  label,  "Orange  Blend"  would 
not  be  in  violation  of  Section  I96.II4O,  supra,  then  there  rests  no 
authority  in  the  Division  of  Health  to  prohibit  it;  the  power  con- 
ferred upon  the  Division  to  make  mles  and  regulations  is  not  that 
broad. 


CONCLUSION 


We  conclude,  therefore,  frcm  the  facts  presented,  that  the 
words  "orange  bland"  are  permissible  on  the  label  of  the  drink 
in  question;  and  that  if  all  other  statutes,  rules  and  regulations 
have  been  complied  with,  the  manufacturer  in  question,  is  entitled 
to  the  license  contemplated  by  Section  196.370,  RSMo.  1949. 

This  opinion  which  I hereby  approve,  was  written  by  my 
assistant,  Mr.  James  A.  Vickrey. 


Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 
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Sections  196.125,  196.130  and  196.135, 
RSMo  1949,  to  be  read  and  construed  along 
with  other  sections  of  RSMo  1949,  parti- 
cularly Sections  196.010,  196.045,  and 
196.050.  Nonalcoholic  drink  a food  with- 
in meaning  of  Section  196.010.  Manu- 
facturer of  such  drink  containing  fluoride  compound,  \irtio  makes, 
sells,  offers  or  exposes  to  sale,  or  has  same  in  his  possession 
with  intention  to  sell,  when  drink  is  adulterated,  is  subject  to 
criminal  prosecution  for  violating  Sections  196.130  and  196.135, 
unless  satisfactory  evidence  offered  to  State  Division  of  Health 
as  provided  by  Section  196. 0S5,  that  fluoride  compound  in  drink 
was  required  or  could  not  be  avoided  in  manufacturing  process. 
Division  of  Health  to  promulgate  regulations  limiting  fluoride 
compounds,  and  allow  production  to  continue.  Product  not  deemed 
adulterated,  and  manufacturer  cannot  be  criminally  prosecuted 
under  Sections  196.130  and  196.135,  RSMo  1949. 

September. 17,  1953 


Honorable  James  R,  Amos,  M.  D. 

Director  of  Division  of  Health 
Jefferson  City,  Missouri 

» — tr 

Dear  Sir: 

This  department  is  in  receipt  of  your  recent  request  for  a 
legal  opinion  which  reads  in  part  as  follows: 

C" 

"We  respectfully  request  your  opinion 
' on  the  interpretation  of  sections  196.125 
196.130,  196.135  and  196.400  of  the  state 
statutes  with  section  196.135  in  reference 
to  fluoride  compounds  being  most  pertinent. 

nIt  has  been  our  policy  to  construe  section 
196,135  as  pertaining  to  the  control  of 
the  manufacturer  with  reference  to  the 
ingredients  used  in  the  manufacture  of  his 
product  and  that  it  was  not  intended  to 
include  the  materials  within  a public 
water  supply  which  he  uses  in  the  manu- 
facture of  the  product.  Since  the  fluori- 
dation process  is  considered  a sound  public 
health  measure  we  do  not  feel  that  the 
addition  of  fluorides  to  public  water  as 
recommended  in  this  process  is  violating 
the  intent  of  section  196.13 5 • 

"There  is  ample  evidence  to  prove  that 
fluoridation  of  public  waters  is  well 
adapted  to  its  purpose  which  is  the  re- 
duction of  the  incidence  of  dental  caries. 
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The  Division  of  Health  considers  the 
incidence  of  dental  carles  to  be  serious 
enough  in  the  state  to  make  the  utilization 
of  every  means  of  controlling  it  desirable. 
Accordingly,  on  February  1,  1952  the  Division 
created  a policy  favorable  to  the  fluoridation 
process.  $ 

"It  is  interesting  to  note  that  17  municipalities 
in  Missouri  have  public  waters  with  near  the  op- 
timum amount  of  1 part  per  million  of  fluorides 
in  them.  Two  municipal  water  supplies  have  more 
than  3 parts  per  million  of  fluorides.  Investi- 
gations carried  out  in  town  with  a water  supply 
taken  from  the  Missouri  River  (Jefferson  City, 
Boonville)  indicate  that  the  concentration  of 
fluorides  in  the  water  supply  at  St.  Joseph 
will  range  between  0.3  p.p.m.  and  0.5  p.p.m. 
Fluorides,  then  are  already  being  supplied  in 
the  water  used  by  St.  Joseph  food  and  beverage 
manufacturers . 

"On  February  17,  1952  the  acting  Federal 
Security  Administrator  issued  a statement  to 
the  general  effect  that  the  Federal  Food  and 
Drug  Administration  would  not  regard  fluori- 
dation of  local  water  supplies  or  use  of 
fluoridated  water  in  food  manufacturing  as 
actionable  under  the  Federal  Food,  Drug  and 
Cosmetic  Act.  In  connection  with  this  and 
with  reference  to  sections  196.010  to  196.120, 
section  196.050  of  the  Revised  Statutes  of 
Missouri  1949  states  that  the  Division  of 
Health  shall  not  prescribe  more  stringent 
regulations  than  prescribed  by  the  federal 
act.  With  special  reference  to  section  196.135  we 
feel  that  we  should  concur  with  the  federal  atti- 
tude • " 

From  the  opinion  request  and  attached  correspondence  it  appears 
that  the  inquiry  is  for  a construction  of  above  mentioned  statutes, 
and,  under  the  provisions  of  same  whether  the  manufacturer  of  a 
nonalcoholic  drink  who  uses  water  in  his  product  containing  a 
fluorine  compound  would  be  subject  to  criminal  prosecution  for  the 
manufacture  and  sale  of  said  product,  or  for  the  commission  of  any 
other  acts  specifically  mentioned  in  Section  196.130,  RSMo  1949, 
which  are  declared  to  be  unlawful.  It  appears  that  the  manufacturer 
in  the  particular  instance  referred  to  in  the  opinion  request  has 
not  added  the  fluorine  compound  during  the  manufacturing  process 
but  that  the  fluorine  compound  was  added  by  the  water  company  which 
furnished  water  to  said  manufacturer. 
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Section  196*125,  RSMo  1949,  defines  the  term  nonalcoholic 
drink  and  reads  as  follows: 

’’That  the  term  * nonalcoholic  drink,* 
as  used  herein,  shall  include  car- 
bonated beverages  of  all  flavors , 
sarsaparilla,  ginger  ale,  soda  water 
of  all  flavors,  lemonade,  orangeade, 
root  beer,  grape  juice,  and  all  other 
non intoxicating  drinks 

Section  196.130  RSMo  1949,  provides  that  nonalcoholic  drinks 
shall  not  be  adulterated  and  reads  as  follows: 

"That  it  shall  be  unlawful  for  any 
person,  firm  or  corporate  body,  by 
nimsolf , herself , itself  or  them- 
selves t or  by  his,  her,  its  or  their 
agents,  servants  or  employees,  to- 
manufacture,  sell,  offer  for  sale, 
expose  for  sale,  or  have  in  posses- 
sion with  intent  to  sell,  any  article 
of  nonalcoholic  drink  which  is  ad- 
ulterated or  misbranded,  within  the 
meaning  of  sections  196*125  to  196.145*" 

• 0 

Section  196*135,  RSMo  1949,  provides  when  nonalcoholic  drinks 
shall  be  deemed  to  be  adulterated,  and  reads  as  follows: 

”A  nonalcoholic  drink  shall  be  deemed 
to  be  adulterated,  within  the  meaning 
of  sections  196*125  to  196.145,  if  it 
contains  any  added  boric  acid  or  borates, 
salicylic  acid  or  salicyates,  formal- 
dehyde, sulphuorous  acid  or  sulphides, 
hydrofluoric  acid  or  fluorides,  fluo- 
borates,  fluosilicates , or  other  fluo- 
rine compounds,  dulcln,  glucin,  beta- 
naphthol,  hydronaphthol , abrastrol, 
asaprol,  oxides  of  nitrogen,  nitrous  * 
acid  or  nitrates,  compounds  of  copper, 
pyroligneous  acid,  or  other  added  sub- 
stance deleterious  to  health*1’ 

Section  196*145,  states  that  the  violation  of  Sections 
196*125  to  196*145,  is  a misdemeanor  and  fixes  the  penalty  to 
be  Imposed  upon  those  convicted  of  such  offenses*  Said  section 
reads  as  follows: 

"Any  person  who  shall  violate  any  of 
the  provisions  of  section  196*125 
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tc  196,145  shall  be  guilty  of  a mis-  * 
demeanor,  and  upon  conviction  thereof, 
shall  be  sentenced  to  pay  a fine  of 
not  less  than  twenty-five  dollars, 
nor  more  than  one  hundred  dollars,  or 
not  more  than  six  months  in  Jail,  or 
both," 

Upon  first  thought  it  would  appear  that  one  whc  manufactured, 
sold  or  did  any  one  or  more  of  the  prohibited  acts  relating  to 
the  adulteration  of  nonalcoholic  drinks  would  be  subject  to 
criminal  prosecution  and  punishment  therefor.  However,  for  the 
reasons  to  be  noticed  hereafter  it  is  our  contention  that  the 
mere  fact  that  nonalcoholic  drinks  containing  any  of  the  prohi- 
bited substances  mentioned  in  Section  196,135*  supra,  would  not 
of  Itself  be  sufficient  grounds  upon  which  to  base  a criminal 
prosecution  against  the  manufacturer  of  such  drinks  under  the 
provisions  of  196,130,  supra. 

If  the  sections  referred  to  in  the  opinion  request  were 
taken  out  of  Chapter  196  of  the  Revised  Statutes  of  1949*  and 
construed  separately  and  without  any  reference  to  the  remainder 
of  said  sections , the  literal  construction  and  application 

of  said  sections  to  the  facts  before  us  would  be  that  any  manu- 
facturer of  any  nonalcoholic  drinks  who  manufactured,  sold, 
offered  or  exposed  same  for  sale,  or  had  said  drinks  in  his  pos- 
session with  the  intention  of  selling  them  when  such  drinks  had 
been  adulterated  within  the  meaning  of  Section  196,135,  supra, 
would  be  subject  to  criminal  prosecution  and  punishment  and  it 
would  be  immaterial,  in  so  far  as  the  prosocution  was  concerned 
whether  the  manufacturer,  his  employees,  or  tne  water  company 
had  added  the  fluorine  compound  to  any  of  the  ingredients  used 
in  the  manufacture  of  said  nonalcoholic  drinks  so  long  as  the 
finished  product  contained  such  fluorine  compound. 

It  is  our  further  contention  that  the  sections  of  the 
statute  referred  to  in  the  opinion  request  cannot  be  given  their 
proper  construction  without  reading  and  construing  them  along 
with  other  applicable  statutes,  particularly  those  of  Chapter 
196,  RSMo  1949,  entitled  "Food  and  Drugs."  By  a proper  con- 
struction of  said  statute  we  refer  to  the  one  which  would  give 
the  meaning  and  effect  intended  to  be  given  to  them  by  the 
General  Assembly  at  the  time  of  enactment  of  same. 

In  this  connection  we  first  direct  your  attention  to  Section 
192,060.  RSMo  1949,  which  provides  that  all  powers  and  duties 
pertaining  to  the  administration  of  the  laws  related  to  the  food 
and  drug  statutes  shall  be  exercised  by  the  Division  of  Health, 
and  reads  in  part  as  follows; 
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nAll  powers  and  duties  pertaining  to 
administration  of  laws  relating  to 
food  and  drugs  shall  bo  exercised 
by  the  division  of  health.  The 
director  of  health  may  appoint  a 
deputy  who,  under  the  director, 
shall  be  chiefly  responsible  for 
administration  of  laws  pertaining 
to  food  and  drugs,  and  particularly 
to  enforce  all  laws  that  now  exist 
or  that  may  horeafter  be  enacted  re- 
garding the  production,  manuf acture  or 
sale  of  any  food  products,  or  any  in- 
gredients that  are  used  in  the  prepa- 
ration of  foodstuffs,  or  the  misbrand- 
ing of  the  sane;  and  personally,  or 
by  his  assistants,  inspect  any  article 
of  food  or  drug  made  or  offered  for 
sale  in  this  state  which  he  may, 
through  himself  or  his  assistants, 
suspect  or  have  reason  to  believe  is 
impure,  unhealthful,  adulterated  or 
misbranded,  and  shall  have  power  to 
cause  to  be  arrested  and  prosecuted, 
any  person  or  persons  engaged  in  the 
manufacture  or  sale  of  foods  or  drugs 
or  any  food  ingredients  contrary  to 
the  laws  of  this  state.  The  director 
shall  make  orders  and  findings  for 
carrying  out  the  provisions  of  this 
chapter  and  such  orders  and  findings 
shall  conform  as  nearly  as  practicable 
to  the  orders  and  findings  at  present 
established  for  the  enforcement  of 
the  act  of  congress,  approved,  and 
known  as  'The  Food  and  Drug  Act,* 
together  with  any  amendments  thereto.” 

Section  196,045,  authorizes  the  Division  of  Health  to  pro- 
mulgate for  the  enforcement  of  Sections  196,010  to  196,120  and 
reads  in  part  as  follows: 

"(1)  The  authority  to  promulgate 
regulations  for  the  efficient  enforce- 
ment of  sections  196,010  to  196.120 
is  hereby  vested  in  the  division  of 
health.  The  division  shall  make  the 
regulations  promulgated  under  said 
sections  conform,  insofar  as  practi- 
cable, with  those  promulgated  under 
the  federal  act.” 
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Section  196.050  provides  that  the  regulations  promulgated 
by  the  Division  of  Health  shall  not  be  more  stringent  than  those 
provided  by  the  federal  act  and  reads  as  follows: 

"In  no  event  shall  the  said  division 
of  health  prescribe  or  promulgate 
any  regulation  fixing  or  establishing 
any  definitions  or  standards  which  are 
more  rigid  or  more  stringent  than  those 
prescribed  by  the  federal  act  applying 
to  any  commodity  covered  by  sections 
196.010  to  196.120  and  if  any  product 
or  commodity  covered  by  said  sections  shall 
comply  with  the  definitions  and  standards 
prescribed  by  the  federal  act  for  such 
product  or  commodity,  such  product  or 
commodity  shall  be  deemed  in  all  respects 
to  comply  with  sections  196.010  to  196.120." 

Subsection  7 of  Section  196.010  defines  the  term  "food” 
and  reads  as  follows: 


"(7)  The  term  *food*  means  articles 
used  for  food  or  drink  for  man  or 
other  animal 8 , chewing  gum,  and 
articles  used  for  components  of  any 
such  article;  * * *•" 

From  the  definition  of  food  given  by  the  subsection,  it 
appears  that  nonalcoholic  drinks  would  be  included  within  the 
definition  and  that  whenever  the  term  food  is  used  in  Chapter 
196,  supra,  it  is  also  meant  to  refer  to  nonalcoholic  drinks 
and  that  this  is  true  when  the  term  is  mentioned  in  Section 
196.065*  Said  section  reads  as  follows: 

"Any  poisonous  or  deleterious  sub- 
stance added  to  any  food  except  where 
such  substance  is  required  in  the  pro- 
duction thereof  or  cannot  be  avoided 
by  good  manufacturing  practice,  shall 
be  deemed  to  be  unsafe  for  purposes 
of  the  application  of  subdivision  (2) 
of  section  196.070;  but  when  such  sub- 
stance is  so  required  or  cannot  be  so  avoided, 
the  division  of  health  shall  promulgate  re- 
gulations limiting  the  quantity  therein  or 
thereon  to  such  extent  as  the  division  finds  * 
necessary  for  the  protection  of  public  health, 
and  any  quantity  exceeding  the  limits  so  fixed 
shall  also  be  deemed  to  be  unsafe  for  purposes 
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of  the  application  of  subdivision  (2) 
of  section  196,070.  While  such  a re- 
gulation is  in  effect  limiting  the 
quantity  of  any  such  substance  in  the 
case  of  any  food,  such  food  shall  not, 
by  reason  of  bearing  or  containing  any 
added  amount  of  such  substance,  be 
considered  to  be  adulterated  within  the 
meaning  of  subdivision  (1)  of  section 
196,070,  In  determining  the  quantity  of 
such  added  substance  to  be  tolerated  in 
or  on  different  articles  of  food,  the 
division  shall  take  into  account  the 
extent  to  which  the  use  of  such  substance 
is  required  or  cannot  be  avoided  in  the 
production  of  each  such  article  and  the 
other  ways  in  which  the  consumer  may  be 
affected  by  the  same  or  other  poisonous  or 
deleterious  substances ,w 

From  the  provisions  of  this  section  it  is  believed  that  a 
manufacturer  is  not  authorized  or  justified  in  adding  certain 
substances  poisonous  or  deleterious  to  the  health  of  human  beings 
to  his  products  during  the  course  of  the  manufacturing  process 
except  under  the  conditions  specifically  provided  by  Section 
196,085,  and  if  it  appears  that  the  product  does  contain  such 
substances,  and  in  the  present  instance,  if  a nonalcoholic  drink 
contains  a fluorine  compound  as  an  adulteration,  in  violation 
of  Section  196,130,  supra,  the  mere  presence  of  such  substance 
will  not  be  grounds  for  a criminal  prosecution  if  the  manufacturer 
can  show  that  he  is  exempt  from  same  and  that  his  product  is  not ' 
to  be  deemed  adulterated  under  the  provisions  of  Section  196,085, 
supra. 

As  we  read  Section  196,085,  in  those  instances  when  the 
manufacturer  adds  poisonous  or  deleterious  substances  to  his 
product  or  when  the  substance,  regardless  of  whether  it  was 
added  by  him  or  others,  is  necessary,  or  that  its  presence  can- 
not be  avoided,  and  the  method  of  production  followed  by  such 
manufacturer  is  deemed  to  be  in  accordance  with  good  manufactur- 
ing practices,  the  manufacturer  is  not  subject  to  criminal  prose- 
cution, and  his  product  is  not  deemed  to  be  adulterated,  provided 
that  he  follows  any  regulations  promulgated  by  the  Division  of 
Health  limiting  the  quantity  of  the  poisonous  or  deleterious 
substance  present  in  the  finished  product. 

Applying  the  provisions  of  Section  196,085,  supra,  and  the 
principles  of  law  involved  within  the  sections  stated  above,  it 
is  our  thought  that  where  the  manufacturer  of  a nonalcoholic 
drink  added  water  containing  a fluorine  compound  during  the 
manufacturing  process,  which  water  was  supplied  by  the  water 
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company  which  had  actually  placed  the  objectionable  substance 
in  the  water  before  supplying  manufacturer  with  same,  is  a 
question  of  fact,  but  that  is  immaterial  as  to  what  persons 
added  the  fluorine  compound  so  long  as  the  finished  product 
sold  or  offered  for  sale  contains  same  and  the  product  is 
adulterated  within  the  meaning  of  Sections  196.130  and  196.135, 
RSMo  1949*  Such  manufacturer  would,  under  these  conditions  be 
subject  to  criminal  prosecution  for  one  or  more  unlawful  acts 
under  the  provisions  of  said  sections  unless  he  can  offer  evidence 
satisfactory  to  the  Division  of  Health  that  he  is  not  subject  to 
prosecution  for  the  reasons  that  he  is  exempt  from  same  under  the 
provisions  of  Section  196.035,  supra.  In  the  event  the  Division 
of  Health  is  satisfied  that  the  manufacturer  is  entitled  to  the 
exemption  provided  by  said  section,  then  it  shall  promulgate 
appropriate  regulations  limiting  the  quantity  of  fluorine  compound 
which  may  be  allowed  in  said  nonalcoholic  drink  and  permit  the 
manufacturer  to  continue  the  production  of  his  product  under  such 
restrictions  but  the  regulations  thus  promulgated  shall  not  be 
more  stringent  than  any  similar  regulations  under  the  federal 
food  and  drug  act  then  in  effect.  Under  these  conditions  only 
can  said  nonalcoholic  drink  be  produced  and  offered  for  sale, 
and  the  manufacturer  not  be  subject  to  criminal  prosecution,  or 
his  product  be  deemed  adulterated  within  the  meaning  of  Section 

196.135,  supra. 


CONCLUSION 

It  is  therefore  the  opinion  of  this  department  that  in 
construing  the  provisions  of  Section  196.125,  196.130  and 

196.135,  RSMo  1949,  according  to  the  apparent  intention  of  the 
General  Assembly  as  expressed  in  said  statutes,  and  in  applying 
them  to  the  above  mentioned  facts,  said  sections  must  be  read 
and  construed  along  with  other  applicable  provisions  of  the 
Missouri  Revised  Statutes  of  1949,  particularly  Sections  196.010, 
196.045,  196.050  and  196.035.  Consequently,  a nonalcoholic  drink 
as  defined  by  Section  196.125  would  be  a food  within  the  meaning 
of  paragraph  7 of  Section  196.010  and  a manufacturer  of  such 
drink,  who  manufactured,  soid,  offered  or  exposed  for  sale  or 
had  the  product  in  his  possession  with  Intent  to  sell  as  pro- 
vided by  Section  196.130,  supra,  when  it  had  been  adulterated 
by  the  addition  of  a fluorine  compound,  prohibited  by  Section 

196.135,  supra,  would  be  subject  to  criminal  prosecution  for 
violation  of  said  section,  and  upon  conviction  to  the  punishment 
provided  by  Section  196.145,  RSMo  1949*  However,  in  the  event 
said  manufacturer  offers  satisfactory  evidence  to  the  State 
Division  of  Health  (the  administrators  of  the  Missouri  food  and 
drug  laws)  that  the  added  fluorine  compound  in  his  product  was 
either  required  in  the  production  or  that  it  could  not  be  avoided, 
even  though  good  manufacturing  practices  had  been  followed  by  him. 
Then  under  the  provisions  of  Section  196.035,  supra,  the  Division 
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of  Health  shall  promulgate  regulations  limiting  the  quantity 
of  the  fluorine  compound  which  may  be  permitted,  and  may  allow 
the  manufacturer  to  continue  the  production  of  the  nonalcoholic 
drink,  and  to  sell  same*  That  under  these  conditions  only  said 
drink  shall  not  be  considered  to  be  adulterated,  and  the  manu- 
facturer of  same  will  not  be  subject  to  criminal  prosecution 
under  the  provisions  of  Sections  196.130  or  196*135 » supra. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Paul  N*  Chitwood* 

Very  truly  yours, 


JOHN  M.  DALTON 
Attorney  General 
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NARCOTIC  DRUGS : Division  of  Health  should  issue  a license 

HOUSE  BILL  18£:  for  the  sale  of>  narcotic  drugs  by  wholesale 

DIVISION  OP  HEALTH:  to  such  applicants  as  give  satisfactory  proof 

of  the  matters  set  forth  in  paragraphs  1 and 
2 of  Section  195*040,  RSMo.  1949;  Division 
of  Health  is  not  justified  in  withholding  such 
! . a license  until  such  applicant  furnishes  proof 

: | V n ! that  he  is  a licensed  pharmacist  or  has  a 

licensed  pharmacist  in  his  employ. 

September  21,  1953 


Honorable  James  R.  Amos,  K.D. 

Director,  Division  of  Health 
Department  of  Public  Health  and  Vielfare 
Jefferson  City,  Missouri 

Dear  Sir* 

This  department  is  in  receipt  of  your  recent  request  for  an 
official  opinion.  You  thus  state  your  request* 

"We  would  like  to  have  an  official  opinion 
concerning  the  requirements  and  duties  of 
the  Division  of  Health,  Bureau  of  Food  and 
Drugs,  in  regard  to  Issuing  Narcotic  License 
to  wholesale  dealers  who  are  handling  and 
distributing  narcotics. 

"For  background  information  concerning  this 
matter,  we  are  attaching  a letter  dated 
October  1,  1952,  from  Mr.  T.  J.  Y.'alker, 

Treasury  Department,  Bureau  of  Narcotics, 
calling  our  attention  to  the  fact  that  the 
66th  (ieneral  Assembly  passed  House  Bill  No. 

185,  which  is  a revision  of  Chapter  338  of 
the  Revised  Statutes  of  Missouri-194.9,  known 
as  the  State  Pharmacy  Lew.  This  change  in 
the  Pharmacy  Laws  was  to  become  effective 
August  1,  1952. 

"We  are  also  sending  a copy  of  House  Bill 
185#  which  is  the  Amended  Pharmacy  Law.  You 
will  note  that  Mr,  Walker  points  out  that 
Section  338*010  provides  that  wholesale 
dealers  must  be  licensed  as  a pharmacist 
or  employ  a licensed  pharmacist  before  they 
are  legally  entitled  to  engage  in  the  drug 
business  in  the  State  of  Missouri. 
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"We  are  also  attaching  a copy  of  a letter 
dated  October  3#  1952,  which  Mr.  John  H. 

McCutchen,  Director,  Bureau  of  Food  and 
Drugs,  sent  to  Mr.  Walker  in  reply  to  his 
original  letter.  You  will  note  that  we 
have  called  to  the  attention  of  Mr.  Walker 
the  fact  that  since  no  change  had  occurred 
in  the  Narcotic  Law  that  we  felt  this  change 
in  the  Pharmacy  Law  did  not  effect  the 
issuing  of  Narcotic  License. 

"We  are  attaching  a copy  of  a letter  dated 
October  18,  1952  from  Mr.  Walker,  Bureau  of 
Narcotics.  I would  like  to  call  your  attention 
to  the  third  paragraph  in  this  letter  and  to 
the  fifth  paragraph  in  this  letter. 

"We  are  also  including  a letter  from  the 
Mallinckrodt  Chemical  Works,  dated  July  22, 

1953*  and  you  will  note  that  they  contest 
the  legality  of  our  requiring  that  a 
wholesale  dealer  have  a registered  pharmacist 
as  a member  of  the  firm  or  an  employee  of  the 
firm. 

"In  order  to  clarify  this  matter  it  will  be 
appreciated  if  you  will  review  the  Narcotic 
Laws  vhich  are  found  in  Chapter  195  of  the 
Missouri  Revised  Statutes-19^9,  and  the 
Amended  Pharmacy  Laws,  and  advise  us  if  we 
shall  require  that  wholesale  drug  firms  or 
wholesale  dealers  comply  with  the  Revised 
Pharmacy  Law;  that  is,  have  a registered 
pharmacist  as  a member  of  the  firm  or  as 
an  employee  of  the  firm  before  we  should 
issue  them  a State  Narcotic  License." 

The  issue  appears  to  be  whether  the  Division  of  Health  should 
issue  a license  to  a person  to  sell  narcotics  at  wholesale  absent 
a showing  by  the  person  applying  for  such  license  that  he  is  a 
licensed  pharmacist  or  that  he  has  in  his  employ  a licensed  pharma- 
cist. 

This  issue  appears  to  have  arisen  because  of  the  passage  by 
the  66th  General  Assembly  of  Missouri  of  House  Bill  185,  which 
repeals  and  re-enacts  certain  sections  of  Chapter  338,  RSMo. 

1914-9,  which  chapter  is  entitled  "Pharmacists." 

Among  the  sections  repealed  by  House  Bill  185  is  Section 
338*010,  which  is  re-enacted  in  Section  338*010,  of  House  Bill 

185. 
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Vie  note  however,  that  upon  the  issue  which  is  the  subject 
of  your  inquiry,  which  issue  is  stated  above,  the  repealed  Section 
338,010,  supra,  and  the  reenacted  Section  338,010  of  House  Bill 
185  are  identical, 

"*  * *Provided,  however,  that  nothing  in 
this  section  shall  be  construed  to  interfere 
with  any  legally  registered  practitioner  of 
medicine  or  dentistry  in  the  compounding  or 
dispensing  of  his  own  prescriptions,  nor  with  the 
exclusively  wholesale  business  of  any  dealer 
who  shall  be  licensed  as  a pharmacist  or  who 
shall  keep  in  his  employ  at  least  one  person 
who  is  licensed  as  a pharmacist,  * # *" 

Thus,  so  far  as  the  particular  matter  of  your  inquiry  is 
concerned.  House  Bill  185  makes  no  change  in  a law  of  many  years 
standing.  We  point  out  this  matter  for  the  purpose  of  showing 
that  in  this  particular,  which  is  the  matter  of  your  inquiry. 

House  Bill  185  makes  no  change  in  the  law. 

We  now  direct  attention  to  Chapter  195,  RSMo  19^9,  which  is 
entitled  "Narcotic  Drug  Act," 

Section  195,190,  supra,  states: 

"It  is  hereby  made  the  duty  of  the  division 
of  health,  its  officers,  agents.  Inspectors, 
and  representatives,  and  of  all  peace  officers 
within  the  state,  and  of  all  county  attorneys 
to  enforce  all  provisions  of  this  chapter, 
except  those  specifically  delegated,  and  to 
cooperate  with  all  agencies  charged  with  the 
enforcement  of  the  laws  of  the  United  States, 
of  this  state,  and  of  all  other  states,  relating 
to  narcotic  drugs," 

By  the  above  section  is  is  made  the  duty  of  the  Division  of 
Health  to  enforce  the  provision  of  Chapter  195,  It  should  be 
noted  that  the  Division  of  Health,  so  far  as  narcotics  are 
concerned,  is  not  charged  with  the  enforcement  of  any  other 
law  pertaining  to  narcotics,  and  this  Includes  the  Pharmacy  Law 
as  set  forth  in  Chapter  338,  supra.  We  further  note  that  there 
is  no  mention  made  in  Chapter  195#  supra,  of  any  requirement  that 
a person  engaged  in  the  sale  of  narcotic  drugs  at  wholesale 
either  be  a licensed  pharmacist  or  have  a licensed  pharmacist  in 
his  employ.  Therefore,  since  the  Division  of  health  is,  so  far 
as  narcotic  drugs  are  concerned,  charged  only  with  the  enforce- 
ment of  the  provisions  of  Chapter  195#  supra,  and  since  Chapter 
195  makes  no  mention  of  the  fact  that  a person  who  sells  narcotic 
drugs  at  wholesale  must  be  a licensed  pharmacist  or  must  employ  a 


-3- 


Hon,  James  R,  Amos 


licensed  pharmacist,  the  Division  of  Health  Is  not  charged  with 
the  enforcement  of  such  a law. 

Vie  now  call  attention  to  Section  195*030,  RSMo.  19U9,  which 
states: 

"No  person  shall  manufacture,  compound,  mix, 
cultivate,  grow,  or  by  any  other  process  produce 
or  prepare  narcotic  drugs,  and  no  person  as  a 
wholesaler  shall  supply  the  same,  without  having 
first  obtained  a license  so  to  do  from  the 
division  of  health," 

Vie  now  direct  attention  to  paragraphs  1 and  2 of  Section 
195*014.0,  RSMo,  1914.9,  which  set  forth  the  things  that  an  applicant 
for  a license  to  sell  narcotic  drugs  at  wholesale  must  do  before 
the  Division  of  Health  shall  issue  him  a license.  These  things 

are: 


"License  issued  by  division  of  health- 
re  vocation-appeal 

"1,  No  license  shall  be  issued  under 
Section  195*030  unless  and  until  the 
applicant  therefor  has  furnished  proof 
satisfactory  to  the  division  of  health: 

"(1)  That  the  applicant  is  of  good 
moral  character  or,  if  the  applicant 
be  an  association  or  corporation  that 
the  managing  officers  are  of  good  moral 
character, 

"(2)  That  the  applicant  is  equipped  as  to 
land,  buildings,  and  paraphernalia  properly 
to  carry  on  the  business  described  in  his 
application, 

"2,  No  license  shall  be  granted  to  any  person  who 
has  within  five  years  been  convicted  of  a willful 
violation  of  any  law  of  the  United  States,  or  of 
any  state,  relating  to  opium,  coca  leaves,  or 
other  narcotic  drugs,  or  to  any  person  who  is 
a narcotic  drug  addict.  The  division  of  health 
may  suspend  or  revoke  any  license  for  cause," 

Vie  now  direct  attention  to  paragraph  3 of  the  above  section, 
which  paragraph  reads: 
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w3.  If  the  division  of  health  shall  refuse 
any  person,  persons,  or  corporation,  a license 
lander  this  chapter,  or  shall  revoke  a license 
already  issued  under  this  chapter,  the  person, 
persons,  or  corporation  shall  have  the  right 
to  appeal  to  the  circuit  court  of  the  county 
in  this  state  In  which  said  appellant  resides, 
or  if  the  appellant  be  a corporation,  then  to 
the  circuit  court  of  the  county  in  this  state 
in  which  said  corporation  has  its  principal 
office* " 

It  is  our  belief  that  if  a person  applies  to  the  Division  of 
Health  for  a license  to  sell  narcotic  drugs  at  wholesale,  and 
furnishes  to  the  Division  of  Health  satisfactory  proof  of  the 
matters  set  forth  in  paragraphs  1 and  2 of  Section  195*014-0,  supra, 
that  the  Division  of  Health  should  issue  the  license*  It  is  our 
further  opinion  that  if  the  Division  of  Health  refuses  to  do  so 
it  can  be  forced  to  do  so  under  paragraph  3#  supra. 

If  a person  selling  narcotic  drugs  at  wholesale  fails  to 
abide  by  all  of  the  laws  pertaining  to  such  sale,  he  may  be 
prosecuted  for  the  violation  of  whatever  law  or  laws  he  violates, 
but  that  fact  as  we  see  it,  has  no  bearing  upon  the  duty  imposed 
upon  the  Division  of  Health  to  issue  such  a license  upon  compliance 
by  an  applicant  with  the  provisions  of  paragraphs  1 and  2 of  Sec- 
tion 195*04-0,  supra. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  the  Division  of 
Health  should  issue  a license  for  the  sale  of  narcotic  drugs  by 
wholesale  to  such  applicants  as  give  satisfactory  proof  of  the 
matters  set  forth  In  paragraphs  1 and  2 of  Section  195*040,  RSMo. 
1949;  and  that  the  Division  of  Health  is  not  justified  in  with- 
holding such  a license  until  such  applicant  furnishes  proof  that 
he  is  a licensed  pharmacist  or  has  a licensed  pharmacist  in  his 
employ* 

This  opinion,  which  I hereby  approve,  was  written  by  my 
assistant,  Mr*  Hugh  P*  Williamson. 


Yours  very  truly. 


HPVJjmvb 


JOHN  M.  DALTON 
Attorney  General 


No  disbursements  to  be  made  under  Section 
10.380,  Laws  of  Mo.,  1951,  page  235,  in 
absence  of  valid  contract  for  work. 


March  11,  1953 


XXJC7XXX 

J.  C.  Johnson 

Honorable  ewton  Atterbury 
State  Comptroller  and 
Director  of  the  Budget 
Capitol  Building 
Jefferson  City,  'issouri 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  official 
opinion  of  this  de  artment,  reading  as  follows: 

"I  n attaching  hereto  a copy  of  a 
letter  from  E.  J.  cTee,  Business 
'anager  of  State  Hospital  No.  1, 

Fulton,  "isso’iri. 

"In  view  of  the  facts  as  mentioned 
by  >rr.  *cKee,  should  encumbrances 
and  payments  be  mare  in  favor  of  The 
Taylor  Construction  Company  or  the 
City  of  Fulton?  Also,  advise  us  if 
pnrtial  payments  can  be  made  as  the 
work  progresses  on  this  contract, 
that  is  the  85  ; of  the  completed 
work,  as  provided  on  contracts  made 
directly  by  the  State. ’’ 

The  letter  attached  to  your  inquiry  is  quite  lengthy 
and  contains  ratters  not  pertinent  to  the  present  question. 

It  may  be  summarized,  howev  r,  by  stating  that  the  Informa- 
tion therein  contained  discloses  that  the  City  of  Fulton 
has  entered  into  a contract  for  repairing,  replacing.  and 
improving  the  city  sewer  and  sewage  disposal  system  for 
that  city.  It  further  appears  that  work  is  progressing 
under  such  contract,  and  that  demand  will  shortly  be  made 
for  a disbursement  of  state  funds  chargeable  to  the  appro- 
priation made  under  Section  10.330,  Laws  of  o.,  195>1»  p.  235« 
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The  apnroorint ion  referred  to  reads  as  follows: 

"State  Hospital  Mo,  1- -repairing, 
replacing  and  Improving  the  present 
sewerage  and  disposal  system. --There 
is  heresy  appropriated  out  of  the 
State  Treasury,  chargeable  to  the 
Postwar  Pe serve  Fund,  the  sum  of 
Thirty-seven  Thousand  Five  Hundred 
Dollars  (337,500.00),  for  the  use  of 
State  Kospi'al  Ko,  1,  in  taking  care 
of  the  State’s  share  for  repairing  , 
replacing  and  improving  the  present 
sewerage  system  and  sewage  disposal 
plant  now  belnt  used  cooperatively 
by  Hospital  No.  1 and  the  City  of 
Fulton,  ’issouri,  for  the  period 
beginning  July  1,  1951,  and  ending 
June  30,  1953.” 

It  appears  from  the  terms  of  the  appropriation  that 
thereunder  was  appropriated  the  sum  of  Thirty-seven  Thousand 
Five  iundred  ( 37,500.00)  Dollars  to  be  used  in  paying  a 
portion  of  the  cost  for  repairing,  replacing  and  improviug 
the  existent  sewerage  system  and  sewage  disposal  plant,  which 
is  used  cooperatively  by  State  Hospital  "o.  1 and  the  City  of 
Fulton,  Missouri,  The  appropriation  covers  the  period  begin- 
ning July  1,  1951*  and  ending  June  30,  1953* 

We  are  advised  by  the  Director  of  Public  Buildings  that 
no  contract  is  found  in  the  files  of  that  division  relating 
to  the  contemplated  work  to  be  done  upon  the  coopen  tlvely 
used  sewerage  system  and  sewage  disposal  plant  mentioned 
in  the  foregoing  appropriation  act.  It,  therefore,  oecomes 
of  concern  to  the  present  Inquiry  to  determine  whether  or 
not  any  disbursements  may  be  made  out  of  such  appropriation 
In  the  absence  of  such  a contract. 

Wo  direct  your  attention  to  the  following  portion  of 
Section  22,  Article  IV,  Constitution  of  19US : 

"a  ■*  The  comptroller  shall  be  director 
of  the  budget,  and  shall  preapprove  all 
claims  and  accounts  and  certify  them  to 
the  state  auditor  for  payment." 

Also,  Section  28  of  Article  IV,  Constitution  of  19!^, 
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reading  aa  follows: 

"Withdrawals  from  treasury — limitations 
on  authority  to  Incur  obligations—certif  i- 
cations  by  comptroller  and  auditor— expira- 
tion of  appropriations. — No  money  shall 
be  withdrawn  from  the  state  treasury  except 
by  warrant  drawn  in  accordance  with  an 
appropriation  made  by  law,  nor  shall  any 
obligation  for  the  payment  of  money  be 
incurred  unless  the  comptroller  certifies 
it  for  payment  and  the  state  auditor 
certifies  that  the  expenditure  is  within 
the  purpose  of  the  appropriation  and 
that  there  is  in  the  appropriation  an  un- 
encumbered balance  sufficient  to  pay  it. 

At  the  time  of  issuance  each  such  certi- 
fication shall  be  entered  on  the  general 
accounting  books  as  an  encimorance  on  the 
appropriation.  No  appropriation  shall 
confer  authority  to  incur  an  obligation 
after  the  termination  of  the  fiscal  period 
to  which  it  relates,  and  every  appropriation 
shall  expire  six  months  after  the  end  of 
the  period  for  which  made." 

The  foregoing  constitutional  provisio  s place  the 
direct  duty  upon  the  Comptroller  of  determining  the  validity 
of  any  claim  presented  for  approval  and  payment  out  of  the 
state  treasury.  In  making  such  determination  the  Comptroller 
must  necessarily  avail  himself  of  all  facts  bearing  upon 
the  contractural  obligation  or  other  demand  sought  to  be 
enforced. 

It  Is  true  that  Section  191*120,  RRMo  19^9»  vests  the 
naked  legal  title  to  the  real  property  owned  by  the  state 
for  the  various  institutions  under  the  administrative  control 
of  such  department  in  the  Director  of  the  Department  of  Public 
Health  and  Welfare.  However,  this  does  not  preclude  the 
necessity  that  such  director  comply  with  applicable  statutory 
requirements  with  respect  to  repairing,  rehabilitating  or 
improving  such  real  property. 

We  direct  your  attention  to  Section  8.070,  RSMo  19^4-9 » 
relating  to  the  duties  of  the  Director  of  Public  riuildings, 
reading  as  follows: 
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”To  serve  as  consultant  to  department 
heads  on  construction  and  maintenance 
of  buildings. —The  director  shall  serve 
as  an  advisor  and  consultant  to  all 
department  heads  in  obtaining 
architectural  rl^ns,  letting  contracts, 
supervising  contraction,  purchase  of 
real  estate,  Ir/1  action  and  maintenance 
of  buildings.  .p  contracts  shall  he 
let  for  repair,  rehabilitation,  or  con- 
struction of  buildings,  without  approval 
of  the  director,  and  no  claim  for  repair. 
construction  or  rehabilitation  projects 
under  contract  shall  be  accented  for 
npyraent  by  the  state  without  approval  by 
the  director:  provided,  that  there  is 
excepted  herefrom  the  design,  architect- 
ural services,  construction,  repair,  alter- 
ation or  rehabilitation  of  all  laboratories, 
libraries,  classrooms,  technical  bulldin-s 
used  for  teaching  purposes,  and  those 
buildings  or  utilities  serving  3uch 
educational  units,  and  any  building  or 
teaching  unit  built  wholly  or  in  part  from 
funds  other  than  state  appropriations.” 

(Underscoring  ours) 


The  facts  as  indicated  in  your  letter  of  inouiry.  In 
the  letter  attached  thereto  from  the  business  manager  of 
State  Hospital  No.  1 and  the  Information  supplied  this 
department  by  the  Director  of  Public  Buildings  Indicate  a 
complete  failure  to  comply  ith  the  cited  statutory  reoulre- 
ments  relating  to  the  expenditure  of  public  moneys,  under  an 
appropria tlon  for  the  repair,  rehabilitation  or  improvement 
of  public  building. 


CONCLUSION. 

In  the  premises  we  are  of  the  opinion  that  until  such 
time  as  compliance  be  had  with  the  various  statutory  reouire- 
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ments relating  to  the  expenditure  of  public  moneys  for  the 
repair,  rehabilitation  or  improvement  of  public  buildings 
owned  by  the  state  and  a valid  contract  pursuant  to  such 
statutory  requirements  be  entered  into,  no  expenditure 
out  of  the  state  treasury  can  properly  be  made  tinder  the 
appropriation  provided  in  Section  10.330,  found  Laws  of 
Missouri,  1951,  page  235. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Will  P.  Berry,  Jr. 

Very  truly  yours, 


JOHN  M.  DALTON 

Attorney  General 


WPBrmm 


Comptroller  should  not  certify  any  disbursements 
APPROPRIATIONS:  under  H.S.H.R.  No.  13  until  termination  of  pend- 

ing litigation. 
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Honorable  Newton  Atterbury 
State  Comptroller  and 
Director  of  the  Budget 
Capitol  Building 
Jefferson  City,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  official 
opinion  of  this  department  dated  February  26,  19 53* 
reading  as  follows : 

" e have  noted  in  yesterday* s Post 
Tribune  Judge  Blair  had  made  a decision 
in  the  above  mentioned  case.  »Ve  noted 
in  the  same  newspaper  article  that 
Representative  Hamlin,  acting  as 
attorney  for  Austin  Hill,  stated  that 
he  'planned  to  file  whatever  motion 
was  necessary  to  keep  the  case  alive.' 

"We  assumed  the  Comptroller's  Office 
should  still  refuse  to  certify  for 
payment  any  requisitions  on  the  two 
accounts  involved.  Your  advice  in 
this  connection,  however,  will  be 
appreciated." 

The  office  of  Comptroller  was  established  by  the 
adoption  of  the  Constitution  of  Missouri,  1945*  particularly 
Section  22,  Article  IV,  reading  in  part  as  follows: 

"The  department  of  revenue  shall  be  in 
charge  of  a director  of  revenue,  and 
shall  have  divisions  of  collection. 
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budget  and  comptroller,  and  other 
divisions  as  provided  by  law.  # * * 
The  comptroller  shall  be  director 
of  the  budget,  and  shall  preapprove 
all  claims  and  accounts  and  certify 
them  to  the  3tate  auditor  for  pay- 
ment »ir~ 


( Emphasis  ours • ) 

The  General  Assembly,  pursuant  to  the  constitutional 
directive  set  forth,  subsequently  enacted  what  now  appears 
as  Chapter  33»  RSMo  1949*  »ith  respect  to  the  office  of 
Comptroller  the  following  appears  as  a part  of  Section 
33.010,  RSMo  19491 

"The  governor,  by  and  with  the  advice 
and  consent  of  the  senate,  shall  ap- 
point a comptroller,  who  shall  head 
the  division  of  budget  and  comptroller 
and  who  shall  be  the  director  of  the 
budget,  and  who  shall  be  under  the 
supervision  and  direction  of  the  di- 
rector of  revenue,  and  shall  serve 
as  such  without  additional  compensa- 
tion. * * * He  shall  also  deposit 
with  the  director  of  revenue  a bond, 
with  sureties  to  be  approved  by  the 
director  of  revenue,  in  the  amount 
decermined  by  the  director  of  revenue 
payable  to  the  state  of  Missouri, 
conditioned  on  the  faithful  performance 
of  the  duties  of  his  office*  * * *" 

Among  the  enumerated  powers  and  duties  of  the  division 
of  the  budget  and  comptroller,  the  following  appears  as 
Section  (3)  of  Section  33*030 » RSMo  1949 : 

"To  preapprove  all  claims  and  accounts 
and  certify  them  to  the  state  auditor 
for  payment.  As  a prerequisite  to  his 
preapproval  of  claims  and  accounts, 
the  comptroller  shall  ascertain  that 
such  claims  and  accounts  are  regular 
and  correct,  dach  such  certification 
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from  the  comptroller  to  the  state 
auditor  shall  be  accompanied  by  a 
copy  of  the  invoice.’' 

Penalty  for  failure  to  properly  discharge  the  duties 
of  his  office,  in  addition  to  any  action  which  might  be 
brought  upon  his  official  bond,  includes  Section  33*200, 

RSMo  191+9#  reading  as  follows: 

”If  the  comptroller  shall  knowingly 
certify  any  claims  or  accounts  for 
payment  by  the  auditor,  not  authorized 
by  law,  he  shall,  upon  conviction 
thereof,  be  deemed  guilty  of  a felony, 
and  upon  conviction  shall  be  punished 
by  imprisonment  in  the  penitentiary 
for  not  less  than  two  years  nor  more 
than  five  years.” 

«Ve  now  advert  to  the  matters  contained  in  your  letter 
of  inquiry.  You  have  designated  the  case  as  No.  13173: 
however,  the  ruling  to  which  you  have  referred  and  which 
was  entered  by  the  Circuit  Court  for  Cole  County,  Missouri, 
on  February  25#  1953#  was  in  case  No.  13170.  However, 
with  certain  exceptions  the  subject  matter  of  the  two 
actions  were  and  are  much  the  same.  The  only  real  dif- 
ference is  that  a different  resolution  has  been  attacked 
in  the  different  suits. 

State  of  Missouri  ex  rel.  Austin  Hill  v.  Lester  A. 
Vonderschmidt  et  al..  No.  13170#  in  the  Circuit  Court  for 
Cole  County,  Missouri,  was  and  is  an  action  brought  to 
obtain  a declaration  as  to  the  constitutionality  of  H.S.H.R. 
No.  13#  adopted  by  the  current  General  Assembly.  In 
substance  the  resolution  authorized  certain  investigations 
to  be  conducted  by  the  House  Appropriations  Committee,  the 
employment  of  personnel  to  aid  and  assist  such  committee 
in  the  investigations  and  purported  to  appropriate  the 
svim  of  not  to  exceed  Ten  Thousand  Dollars  for  the  payment 
of  necessary  expenses  incurred  by  such  committee  in  the 
discharge  of  its  duties  in  this  regard. 

The  records  of  the  Circuit  Court  for  Cole  County, 
Missouri,  indicate  that  the  entry  made  by  the  judge  of 
such  court  on  February  25#  1953#  does  not  amount  to  a 
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final  appealable  order  or  judgment  terminating  the 
litigation,  and  an  amended  petition  has  since  been 
filed.  Therefore,  the  constitutionality  of  the  pur- 
ported appropriation  made  under  H.S.H.R.  No.  13  remains 
a live  question  for  judicial  determination  and  one 
which  will  not  be  finally  resolved  until  uhe  termination 
of  such  litigation. 

In  the  event  that  such  resolution  ultimately  be  held 
unconstitutional  the  appropriation  purportedly  made 
thereunder  would,  of  course,  be  void  and  of  no  effect. 
Should  this  be  the  result,  then  uha  purported  appropria- 
tion could  not  supply  funds  for  the  payment  of  the 
expenses  incurred  by  the  House  Appropriations  Committee 
in  the  discharge  of  the  duties  imposed  upon  it  under 
the  resolution.  Without  a valid  appropriation,  which 
as  has  been  pointed  out  neretofore  may  not  be  finally 
determined  until  the  pending  litigation  is  ended,  you, 
of  course,  as  comptroller,  would  be  unauthorized  to 
certify  any  claim  for  payment  of  expenses  incurred  by 
the  House  Appropriations  Committee  and  chargeable 
thereto.  Yo\ir  certification  in  these  circumstances 
would  amount  to  a breach  of  the  conditions  of  your  official 
bond  rendering  you  liable  for  any  claims  so  improperly 
certified  for  payment  out  of  the  treasury  of  the  State 
of  Missouri.  In  addition  your  action  in  this  regard 
could  possibly  amount  to  such  an  act  as  would  subject  you 
to  the  criminal  penalty  provided  in  Section  33*200,  KSMo 
194.9,  cited  supra. 


CONCLUSION 

In  the  premises  we  are  of  the  opinion  that  the 
Comptroller  should  not  preapprove  and  certify  for  payment 
out  of  the  state  treasury  any  account  for  necessary 
expenses  incurred  by  the  House  Appropriations  Committee 
under  the  provisions  of  H.S.H.R.  No.  13  during  such  time 
as  the  constitutionality  of  the  purported  appropriation 
made  in  such  resolution  is  subject  to  judicial  inquiry. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  Kir.  Will  F.  berry,  Jr. 

Yours  very  truly. 


WFB,  JR./fh 


JOHN  U.  D ALTON 

Attorney  General 


APTROPLIATI  )NS: 
COMPTROLLER : 
CONSTITUTIONAL  LAW: 
BOUNTIES : 


Attempted  limitation  of  reimbursement  to 
Counties  for  payment  of  bounties  by  Per- 
fected H.B.  221 Sec.  8,  and  Perfected 
H.B.  325,  Sec.  3.160,  unconstitutional 
and  void. 


| FILED 
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April  16,  1953 


Honorable  Newton  Attorbury 
State  Comptroller  and 
Director  of  the  Budget 
Jefferson  City,  Missouri 

Dear  Mr.  Atterbury: 

In  your  letter  of  March  27,  1953*  you  re- 
quested an  opinion  on  the  following: 

"We  would  very  much  appreciate  a verbal 
opinion  in  regard  to  payment  out  of  ap- 
propriations made  in  Perfected  House 
Bills  224,  Section  8 and  325*  Section 
3.160. 

"We  question  this  emergency  appropria- 
tion and  regular  appropriation  due  to 
the  wording  in  line  6 and  7 of  House 
Bill  22lj.  and  line  6 and  7 of  House  Bill 
325*  which  rends  in  part:  '_to  the  ex- 
‘ tent  of  one -half  the  bounties  paid 1 , 

which  conflicts  with  Section  279.030, 

Revised  Statutes  of  Missouri,  1951* 
which  reads  in  part:  ♦shall  refund 
to  the  treasurer  of  such  county  two- 
thirds  of  all  bounties  so  paid  by  such 
county. * 

"Could  the  Comptroller  and  the  State 
Auditor  make  certification  as  set  forth 
in  the  two  house  bills  mentioned,  and, 
if  so,  in  what  proportion  should  certi- 
fication be  made?" 

Provision  for  reimbursement  to  Counties  to  the 
extent  of  two-thirds  of  the  amount  paid  by  them  as  bounty 
for  coyote,  wildcats  and  wolf  scalps  is  mode  by  Section 
279.030,  1951  Supnlement,  RSKo  1949: 
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"279.030.  Payment  of  bounties--dis- 
position  of  scalps. — The  clerk  shall 
preserve  all  such  scalps  until  the 
next  regular  term  of  the  county  court, 
when  he  shall  produce  such  scalps  to 
the  county  court  and  the  court  shall 
cause  warrants  to  be  made  for  the  amount 
of  bounty  due  to  such  claimant  and  shall 
forthwith  order  all  such  scalps  to  be 
destroyed  by  burning  in  the  presence  of 
the  county  court.  The  clerk  shall  there- 
upon certify  to  the  state  comptroller  the 
name  and  address  of  the  claimant  for  such 
bounty  and  the  amount  of  bounty  paid  by 
the  county,  which  shall  be  audited  by  the 
state  comptroller,  end  upon  approval  by 
the  state  comptroller  and  the  state  auditor, 
the  state  treasurer  shall  refund  to  the 
treasurer  of  such  county  two-thirds  of  all 
bounties  so  paid  by  such  county. *v 

(Underscoring  ours.) 

Perfected  House  Bill  224,  an  Appropriation  Bill, 
in  Section  8,  appropriates  Fifty  Thousand  ((£0, 000. 00) 
Dollars  for  payment  to  Counties  to  one -half  of  the  amount 
paid  out  br  such  Counties  os  bounties  for  destruction  of 
the  animals  listed  in  Section  279.010,  1951  Supplement, 
RSMo  1949. 


"Section  8.  There  is  hereby  appropriated 
out  of  the  state  treasury,  chargeable  to 
the  General  Revenue  Fund,  the  sum  of  Fifty 
Thousand  Dollars  ($50,000.00),  or  so  much 
thereof  as  may  be  necessary  to  nay  the 
several  counties  of  Missouri  bounties  for 
the  destruction  of  any  wolf,  coyote  or  wild- 
cat, or  any  wolf  or  coyote  pup  or  wildcat 
kitten,  to  the  extent  of  one-half  the  boun- 
ties paid  for  the  destruction  of  any  or  all 
of  the  aforementioned  by  any  county  of  the 
state;  for  the  period  beginning  January  7> 
1953  and  ending  June  30,  1953* 

"The  foregoing  amount  is  in  addition  to  the 
amount  appropriated  for  the  same  purpose  for 
the  1951-1953  biennial  period  as  set  out  in 
section  3.1&0  of  House  Bill  No.  4*  an  act 
of  the  Sixty-sixth  General  Assembly." 
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(Underscoring  ours.) 


House  Bill  325,  Section  3*160,  makes  similar 
provision: 


"Section  3*160.  There  is  hereby  appro- 
priated out  of  the  state  treasury,  charge- 
able to  the  General  Revenue  Fund,  the  sum 
of  Eighty  Thousand  Dollars  (£80,000. 00) , 
or  so  much  thereof  as  may  be  necessary 
to  cay  the  several  counties  of  Missouri 
bounties  for  the  destruction  of  any  wolf, 
coyote,  or  wildcat,  or  any  wolf  or  coyote 
pup,  or  wildcat  kitten,  to  the  extent  of 
one -half  the  bounties  paid  for  the  destruc- 
tion of  any  or  all  of  the  aforementioned 
by  any  county  of  the  state;  for  the  period 
beginning  July  1,  19S>3  and  ending  June  30, 
195S*" 

(Underscoring  ours.) 

In  effect,  the  Legislature  is  attempting  in  an 
Appropriation  Bill  to  lower  the  amount  of  reimbursement 
to  Counties  from  two-thirds  of  the  money  extended  by  the 
Counties  to  one-half.  This  attempt  is  uncons titutional 
as  repugnant  to  Missouri  Constitution,  19l}5*  Article  III, 
Seetion  23: 

"Sec.  23*  Limitation  of  Scope  of  Bills  — 
Contents  of  Titles— Exceptions.— No  bill 
shall  contain  more  than  one  subject  which 
shall  be  clearly  expressed  In  Its  title, 
except  bills  enacted  under  the  third  ex- 
ception in  section  37  of  this  article  and 
general  appropriation  bills,  which  may 
embrace  the  various  subjects  and  accounts 
for  which  moneys  are  appropriated." 

The  case  of  State  ex  rel.  Gaines  vs.  Canada,  et  al., 
3^2  Mo.  121,  113  • • (2d)  783#  decided  by  the  Supreme 

Court  in  1937*  decides  the  question  of  whether  an  Appro- 
priation Eili  can  amend  a general  law.  Negro  relator 
sought  and  was  denied  admission  to  the  University  of 
Missouri  Low  School.  He  asked  for  Writ  of  Mandamus  to 
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compel  the  Registrar  and  Curators  of  the  University  of 
Missouri  to  admit  him,  complaining  of  discrimination. 

One  of  the  grotmds  upon  which  he  based  his  claim  of 
discrimination  was  that,  of  course,  ho  could  not  attend 
the  University  of  Missouri  under  existing  statutes,  and 
that  provision  was  mode  by  statute  to  pey  tuition  fees 
at  another  State  University  only  In  excess  of  what  would 
be  charred  to  him  vere  he  a.  student  at  the  Uni  vers  it?/  of 
Missouri.  Section  9622,  R.P.  Mo.  1929#  authorized  the 
Bo  rd  of  Curators  of  Lincoln  University  to  pay  the  reason- 
able tuition  fees  of  Negro  residents  of  Missouri  for  at- 
tendance at  the  University  of  any  adjacent  State.  However, 
the  Appropriation  Act  of  1935  provided,  in  part,  as  follows 

"There  is  hereby  appropriated  out  of 
the  State  Treasury  chargeable  to  the 
general  revenue  fund  for  the  years  1935 
and  19^6#  the  sum  of  Ten  Thousand  Dol- 
lars ( 10,000.00)  to  be  used  in  paying 
the  tuition  of  negro  college  students 
to  some  standard  college  or  university 
not  located  in  Missouri,  * * * provided 
that  t.  c total  amount  paid  shall  not 
exceecT~tho  difference  be  tween  the  regis- 
tration and  incidental  fees  charred  by 
the  •'nlversity  of  Missouri  to  resident 
students  and  the  school  attended  for  simi- 
lar courses . " 

(Underscoring  ours.) 

The  Supreme  Court  disposed  of  that  contention  in 
the  following  manner,  l.c.  790 i 

"Appellant  contends  that  Missouri  would 
not  pay  his  full  tuition  in  an  adjacent 
State,  but  only  the  difference  between 
the  tuition  charged  by  the  University 
of  Missouri  and  that  charged  by  the  ad- 
jacent States,  as  provided  in  the  appro- 
priation act  of  1935#  The  proviso  in 
the  1935  aot  which  attempts  to  limit  the 
authority  of  the  board  of  curators  to  the 
payment  of  the  difference  between  the  tui- 
tion in  Missouri  and  in  the  adjacent  States 
is  unconstitutional  and  void.  A general 
statute  (section  9622.  R.S.  1929  (Mo.  St. 

Ann.  8 9622,  p.  7328))  authorizes  the 
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board  of  curators  of  Lincoln  University 
to  pay  the  reasonable  tuition  fees  of 
negro  residents  of  Missouri  for  a ttend- 
ance  at  the  university  of  any  adjacent 
State,  This  statute  cannot  be  repealed 
or  amended  except  by  subsequent  general 
legislation*  Legislation  of  a general 
character  cannot  be  included  in  an  ap- 
propriation bill*  To  do  so  would  violate 
section  28  of  article  4 of  the  Constitu- 
tion, which  provides  that  no  bill  shall 
contain  more  than  one  subject  which  shall 
be  clearly  expressed  in  its  title.  There 
is  no  question  but  what  the  mere  appropria- 
tion of  money  and  the  amendment  of  section 
96 22,  a general  statute  granting  certain 
authority  to  the  board  of  curators,  are 
two  different  and  separate  subjects. 

State  ex  rel.  Davis  v.  Smith,  335  Wo,  IO69, 
75  S.W.  2d  828;  State  ex  rel,  Hueller  v, 
Thompson,  3l6  Wo.  272,  289  S.W.  338.  The 
valid  and  invalid  portions  of  the  statute 
are  separable,  ?f  we  disregard  the  invalid 
proviso,  there  is  left  a complete  workable 
statute  which  appropriates  the  stun  of 
10,000  for  the  purposes  therein  named. 

Had  appellant  applied  for  the  benefits  of 
this  appropriation,  it  would  have  been  the 
duty  of  the  hoard  of  curators  of  Lincoln 
University  to  pay  his  full  tuition  in  the 
law  department  of  the  university  of  an  ad- 
jacent State.  * * 

( Unde  r sc  oring  ours . ) 

The  Supreme  Court  of  Missouri  in  State  ex  rel. 
Davis  vs.  Smith,  75  S,W.  (2d)  828.  335  Mo.  1069,  de- 
clared that  an  Act  appropriating  $3*000,00  from  the  Gen- 
eral Revenue  Fund  to  the  Board  of  Barber  Examiners*  Fund 
was  not  sufficient  to  amend  a statute  requiring  that 
salaries  and  expenses  of  the  Board  be  paid  solely  from 
the  fund  created  from  fees  collected  by  said  Board  and 
commented  on  the  validity  of  general  legislation  appear- 
ing in  Appropriation  Bills,  l.c.  830: 

"Besides,  legislation  of  a general 
character  cannot  be  included  in  an 
appropriation  bill.  If  this  appro- 
priation bill  had  attempted  to  amend 
section  13525*  it  would  have  been 
void  in  that  it  would  have  violated 
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section  28  of  article  4 of  the  Constitu- 
tion which  provides  that  no  bill  shall 
contain  more  than  one  subject  which  shall 
be  clearly  expressed  in  its  title*  There 
is  no  doubt  but  what  the  amendment  of  a 
general  statute  such  as  section  13525# 
and  the  mere  appropriation  of  money  are 
two  entirely  different  and  separate  sub- 
jects* State  ex  rel.  Hueller  v*  Thompson. 
State  Auditor,  31&  Mo.  272,  289  S.W.  338." 

The  two  House  Appropriation  Bills  in  question  at- 
tempt to  indirectly  lower  the  percent  of  reimbursement  to 
Counties  provided  by  Section  279»030,  This  clearly  is 
legislation  of  a general  character  and  the  view  of  State 
vs.  Canada  and  State  vs.  Smith,  supra,  are  applicable. 
However,  the  valid  and  invalid  sections  are  severable, 
and  the  portion  appropriating  the  money  will  stand. 

(State  vs.  Canada,  supra.) 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office 
that  the  Legislature  cannot  in  an  Appropriation  Bill 
amend  Section  279*030,  1951  Supplement,  RSMo  1949#  to 
lower  the  percentage  of  reimbursement  to  Counties,  since 
that  would  be  general  legislation  in  an  Appropriation  Bill, 
and  thus  repugnant  to  Article  III,  Section  .23,  Missouri 
Constitution  of  1945*  The  valid  and  invalid  sections  are 
severable,  and  the  appropriation  itself  would  stand. 

If  either  of  the  two  subject  Bills  are  passed, 
and  if  there  is  no  general  legislation  otherwise  on  this 
subject,  the  Comptroller  and  Auditor  should  certify  a 
two-thirds  reimbursement. 

The  foregoing  opinion,  which  I hereby  approve, 
was  prepared  by  my  Assistant,  Mr.  Paul  ?*cGhee. 

Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 

PMcGrlRK 
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COUNTY 

PUBLIC 


COURTS:  County  Court  cannot  pay  hospital  and  doctor  bill 
or  injured  employee  from  public  1 unus . ..ue  • :(i’ ^ 
FITNDS:  such  employee  may  receive  salary  while  hospitalized 

is  matter  within  discretion  of  County  Court.  Un- 
used balance  of*  special  fund  , purpose  or  \.hich 
raised  having  been  accomplished,  may  be  cransi erred 
to  General  Revenue  Fund,  or  such  other  fund  as  may 
be  in  need  of  such  fund. 


April  25,  1953 


Honorable  Poderic  R.  Ashby 
Prosecuting  Attorney 
Mississippi  County 
Charleston,  Missouri 


Dear  Mr.  Ashby: 

In  your  letter  of  April  7*  1953*  you  requested 
an  official  opinion  of  this  office  as  follows: 

"In  1952  A County  had  a DDT  Spray  pro- NY 
gram*  B was  employed  to  spray  by  A 
County,  B,  while  so  employed  was  ser- 
iously injured.  Frankly  the  County 
Court  of  A County  is  desirous  of  pay- 
ing B*s  doctor  and  hospital  bills. 

A County  has  £00*00  left  in  the  DDT 
Spray  fund. 


"Would  it  be  possible  to  use  this 
^£00.00  to  pay  R’s  hospital  and  doctor 
bill  or, 

"Would  it  be  possible  to  use  this 
^£00 ,00  to  pay  B a salary  while  he 
was  hospitalised,  or, 

"In  case  this  >£00.00  cannot  be  used 
in  either  way  above,  what  should  this 
$£00 .00  be  transferred  to?" 


A County  Court  is  not  the  general  agent  of  either 
the  county  or  the  state,  and  as  such,  has  only  those  powers 
expressly  granted  to  them  and  such  implied  powers  as  are 
necessary  to  effectuate  the  express  authority  given  to  them. 
The  Supreme  Court  of  Missouri  in  King  vs.  Maries  County, 

249  S.’V.  4l8*  292  Mo.  4&8*  l.C.  420,  expressed  the  powers 
of  the  County  Court  as  follows: 

"It  has  been  held  uniformly  that  county 
courts  are  not  the  general  agents  of  the 
comities  or  of  the  state.  Their  powers 
are  limited  and  defined  by  law,  Ihey 


Honorable  Roderic  R.  Ashby: 


have  only  3uch  authority  as  13  expressly 
granted  t!~,nm  by  statute . ButTer  v.  Sullivan 
County,  108  Ho.  630,  l8  S.W.  Illj2;  Sturgeon 
v.  Hampton,  88  Mo.  203;  Bay less  v.  Gibbs, 

2^1  Mo.  492,  158  S.W.  590 J Steines  v. 
Franklin  County,  48  Mo.  Ic7,  8 Am.  Rep. 

87.  This  is  qualified  by  the  rule  that 
the  express  grant  of  power  carries  with 
it  such  implied  powers  as  are  necessary 
to  carry  out  or  make  effectual  the  pur- 
poses of  the  authority  expressly  granted. 
Sheidley  v.  Lynch,  95  Mo.  487,  8 S.W.  434; 
Walker  v.  Linn  County,  72  Mo.  650;  State 
ex  rel.  Bvbee  v.  Hackmann,  276  Mo.  110, 

207  S.  64." 


(Underscoring  ours.) 

After  diligent  search  we  have  been  unable  to  locate 
any  statute  authorising  payment  from  public  funds  of  hospital 
or  doctor  bills  of  injured  employees  of  a county. 

Your  second  question,  as  to  whether  an  Injured  em- 
ployee may  receive  a salary  while  hospitalized,  is  one  which 
cannot  be  answered  specifically  on  the  facts  which  you  gave 
us.  The  County  Court  has,  of  course,  certain  discretion 
to  determine,  in  the  absence  of  statutory  provision  other- 
wise, the  salary  of  employees  which  it  is  authorized  to 
hire.  Within  such  discretion  it  can  determine  the  amount 
of  salary  and  the  length  of  employment.  To  be  considered 
by  the  Court  is  the  length  of  time  which  an  employee  is 
unable  to  perform  the  services  for  which  he  is  hired,  whether 
such  employment  is  a continuing  one  or  is  for  only  a special 
purpose,  the  feasibility  of  hiring  a new  employee  to  perform 
the  services  for  which  the  injured  employee  was  hired  to  pe  1— 
form,  and  the  desirability  of  retaining  an  experienced  em- 
ployee, even  though  he  may  be  temporarily  absent  from  his 
work. 


However,  the  Court  should  be  exceedingly  cautious 
not  to  authorize  a mere  gratuity  to  an  injured  employee 
under  the  guise  of  paying  him  a salary. 

The  Legislature  has  seen  fit  to  prescribe  severe 
criminal  penalties  for  County  Courts  who  wrongfully  dis- 
burse public  funds  as  follows: 

"558.250.  Claims  corruptly  allowed  by 
county  courts  and  other  officers.— Any 
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member  of  the  county  court,  common 
council  or  board  of  trustees,  or  of- 
ficer or  agent  of  any  county,  city, 
town,  village,  school  township,  school 
district,  or  other  municipal  corpora- 
tion, who  shall,  in  his  official  capa- 
city, willfully  or  corruptly  vote  for, 
assent  to  or  report  in  favor  of,  or  al- 
low or  certify  for  allowance,  any  claim 
or  demand,  or  any  part  thereof,  against 
the  county,  city,  town,  village,  school 
township,  school  district  or  other  muni- 
cipal corporation,  of  which  he  is  such 
officer  or  agent,  or  against  the  county 
court,  common  council  or  board  of  trustees 
of  which  he  is  a member--such  claim  or 
demand,  or  part  thereof,  being  for  or  on 
account  of  any  contract  or  demand  or  ser- 
vice not  authorized  or  made  as  provided 
or  required  by  law— every  such  person  so 
offending  shall,  on  conviction,  be  punish- 
ed by  imprisonment  in  the  penitentiary 
not  more  than  five  years,  or  by  a fine 
of  not  less  than  one  hundred  nor  more 
than  five  thousand  dollars,  or  by  im- 
prisonment in  the  county  Jail  not  less 
than  two  nor  more  than  twelve  months, 
or  by  both  such  fine  and  imprisonment," 


"558-260 . Fraudulent  disbursement  of 
money, — If  any  member  of  any  town  or 
city  council,  or  of  any  county  court  or 
commission  or  body  charged  with  the  ad- 
ministration or  management  of  the  affairs 
of  any  county,  or  any  executive  officer 
or  member  of  any  executive  department  cf 
any  city,  town  or  county  in  this  state, 
or  any  member  of  any  board  or  commission 
charged  with  the  administration  or  manage- 
ment of  any  charity  or  fund  of  a public 
nature,  by  whatever  name  the  same  may  be 
called,  shall  knowingly  and  without 
authority  of  law  vote  for  the  appropria- 
tion, disposition  or  disbursement  of  any 
money  or  property  belonging  to  any  such 
city,  town,  county,  charity  or  fund,  or 
any  subdivision  of  any  such  city,  town 
or  county,  to  any  use  or  purpose  other 
than  the  specific  use  or  purpose  for 
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which  the  same  was  devised,  appropriated 
and  collected,  or  authorized  to  be  col- 
lected by  law,  or  shall  knowingly  aid, 
advise  or  promote  the  appropriation,  dis- 
bursement or  disposition  of  any  such  money 
or  property,  for  any  purpose  not  directed 
and  warranted  by  law,  and  such  illegal 
appropriation,  disbursement  or  disposition 
be  in  fact  effected,  every  person  so  of- 
fending against  the  provisions  of  this 
section  shall  be  deemed  and  taken  to  have 
feloniously  embezzled  and  converted  to  his 
own  use  such  money  or  property;  but  if  the 
same  be  not  effected,  then  such  person  so 
voting,  advising  or  promoting  the  said  il - 
legal  appropriation,  disbursement  or  dis- 
position of  said  money  or  property,  as 
aforesaid,  shall  be  deemed  and  taken  to 
have  feloniously  attempted  to  embezzle 
and  convert  the  same  to  his  own  use,  and, 
upon  conviction  of  either  or  any  such  of- 
fense, shall  be  punished  by  imprisonment 
in  the  penitentiary  not  exceeding  five 
years,  or  in  the  county  jail  not  less 
than  six  months,  or  by  a fine  not  exceed- 
ing fourfold  the  value  of  such  money  or 
property;  provided,  however,  that  in  any 
case  when  any  money  has  been  or  shall  have 
been  collected  by  any  city,  town  or  county 
for  any  specific  use  or  purpose,  and  it  is 
or  shall  have  become  impossible  to  use  such 
money  for  that  specific  purpose,  either  by 
reason  of  the  abandonment  or  failure  of  such 
use  or  purpose,  or  the  satisfaction  of  such 
use  or  purpose,  then  the  members  of  any  such 
town  or  city  council,  and  the  proper  officers 
of  such  city,  town,  county  or  board  herein 
mentioned,  may  appropriate  such  money  to  any 
other  legitimate  use  or  purpose  without  be- 
coming liable  to  any  of  the  aforesaid  penal- 
ties. * 


The  Supreme  Court  of  Missouri  in  State  ex  rel.  Heaven 
Relator,  vs.  Ziegenhein,  et  al.,  45  S.W.  1099  » 44  Mo.  283, 
l.c.  291,  in  denying  a pension  to  a retiring  St.  Louis  police 
man,  made  this  comment  on  remuneration  to  public  employees 
for  past  services: 
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"The  courts  should  not  search  for  plausible 
reasons  and  specious  pretexts  to  evade  and 
set  aside  constitutional  prohibitions  against 
the  improper  use  of  public  funds,  and  there- 
by unnecessarily  increase  the  burdens  of  tax- 
ation. Upon  the  contrary,  all  such  provisions 
in  the  organic  lav  of  the  State  should  be  en- 
forced and  made  effectual  according  to  their 
plain  meaning  and  intent. 

"We  are  not  unmindful  of  the  important  services 
rendered  by  the  officers  of  the  police  force 
and  of  the  benefits  derived  from  their  faith- 
fulness in  protecting  and  guarding  the  lives 
and  property  of  the  citizens.  They  are  offi- 
cers of  the  State,  however,  and  the  Constitu- 
tion has  declared,  that,  like  all  others  hold- 
ing official  stations,  they  must  rest  content 
with  the  remuneration  fixed  by  law,  and  after 
their  services  have  been  performed,  no  matter 
how  valuable  they  may  have  been,  the  city  can 
not,  as  a gratuity  or  pension,  ’grant  public 
money  to  or  in  aid  of  any  individual,*  and 
the  courts  have  no  power  to  require  it  to  be 
done.  * * •»." 


The  Legislature  has  made  provision  for  the  disburse- 
ment of  the  balance  of  any  special  fund  which  is  no  longer 
needed  for  the  purpose  for  which  it  was  raised,  by  Section 
50.020,  RSMo  1949: 

"50.020.  Transfer  of  county  fluids.—. When- 
ever there  is  a balance  in  any  county  treas- 
ury in  this  state  to  the  credit  of  any  special 
fund,  which  is  no  longer  needed  for  the  pur- 
pose for  which  it  was  raised,  the  county  court 
may , by  order  of  record,  direct  that  said  bal- 
ance be  transferred  to  the  credit  of  the  gen- 
eral revenue  fund  of  the  county,  or  to  such 
other  fund  as  may,  in  their  Judgment,  be  in 
need  of  such  balance." 

This  section  indicates  that  the  excess  funds  to 
which  you  refer,  may  be  transferred  to  the  General  Revenue 
Pimd  of  the  county,  or  any  other  such  fund  as  may  be  in 
need  of  such  balance. 


Honorable  Roderic  R.  Ashby: 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that: 

1)  A County  Court  cannot  use  public  funds  to  pay 
hospital  or  doctor  bills  of  an  injured  county  employee; 

2)  VJhethor  such  injured  employee  may  receive 
salary  while  hospitalised  must  be  determined  by  the  County 
Court  on  the  particular  facts  of  each  case,  and, 

3)  An  unneeded  balance  in  any  special  fund  may 
be  transferred  to  the  General  Revenue  Fund  of  the  county, 
or  any  other  fund  in  need  of  such  balance. 

The  foregoing  opinion,  which  I hereby  approve,  wa3 
prepared  by  my  Assistant,  Mr.  Paul  McGhee. 


Yours  very  traly. 


PMcG  rirk 


JOHN  M.  DALTON 
Attorney  General 
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Persons  selling  vehicle  and  driver’s  licenses  and 
collecting  of  other  taxes  for  the  State  Department  of 
Revenue  under  the  provisions  of  Laws  of  Mo.  1951* 
page  863,  are  not  covered  under  the  provisions 
of  the  Old  Age  and  Survivor’s  Insurance,  page  788, 
Laws  Mo.  195>1« 




Mr.  Newton  Atterbury 
State  Comptroller  and 
Dire o tor  of  the  Budget 
Jefferson  City,  Missouri 


May  St  1953 


xxxxxxxx 
J.  C.  Johnsen 


Dear  Sir: 

Reference  is  made  to  your  request  for  an  official  opinion  of 
this  office  reading  as  follows: 

"The  question  has  been  presented  as  to 
the  status  of  persons  selling  license 
plates,  titles,  etc. 

"Are  persons  selling  license  plates,  titles, 
etc.  for  the  State  Department  of  Revenue, 
who  receive  no  salary  from  the  Department 
of  Revenue,  and  who  make  a charge  to  the 
purchaser  a fee  for  his  services,  subject 
to  Social  Security  as  a state  employee? 

”1  respectfully  request  your  official  opinion 
on  this  question." 

It  is  understood  from  the  context  of  your  letter  and  the 
material  which  you  have  submitted  with  it  that  the  statute  with 
which  we  are  here  concerned  is  the  new  provision  for  agents  of 
the  Department  of  Revenue  to  collect  motor  vehicle  licenses  and 
taxes  as  provided  in  Laws  of  Mo.  1951#  Seotion  1,  page  863,  as 
follows: 


"Any  person  who  is  selected  or  appointed  by 
the  state  director  of  revenue  to  act  as  an 
agent  of  the  department  of  revenue,  whose 
duties  shall  be  the  sale  of  motor  vehicle 
licenses  and  the  collection  of  motor  vehicle 
sales  and  use  taxes  under  the  provision  of 
section  1J|J|  J|5Q,  RSMo.  19^9*  and  who  receives 
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no  salary  from  the  department  of  revenue  shall 
be  authorized  to  collect  from  the  party  recuiring 
such  services  additional  fees  as  compensation 
In  full  for  all  services  rendered  on  the 
following  basis: 

"(1)  Por  each  motor  vehicle  or  trailer  license 
sold,  renewed  or  transferred— -twenty-f ive  cents; 

"(2)  Por  each  application  or  transfer  of  title  — 
twenty-five  cents; 

"(3)  For  each  chauffeur,  operator  or  driver* s 
license— twenty-five  cents; 

w (Ij.)  No  notary  fee  or  other  fee  or  additional 
charge  shall  be  paid  or  collected, " 

It  will  be  noted  that  the  fee  to  be  paid  is  to  be  paid  by<  the 
party  requiring  the  service.  On  these  occasions  the  party,  or 
parties,  requiring  the  service  are  applicants  for  various  kinds  of 
motor  vehicle  licenses,  as  provided  in  the  section.  It  will  be 
noted  further  that  no  provision  whatsoever  is  made  for  the  payment 
of  any  of  the  so-called  agents  by  the  State  of  Missouri, 

It  has  been  declared  to  be  the  law  in  this  state  that  public 
officers  are  not  entitled  to  compensation  unless  they  can  specifically 
point  out  the  statute  authorizing  such  compensation. 

In  Nodaway  County  v.  Kidder,  129  S.W, (2d)  857*  l#c,  860,  It 
was  stated  by  our  Supreme  Court  as  follows: 

"(8)  It  is  well  established  that  a public 
officer  claiming  compensation  for  official 
duties  performed  must  point  out  the  statute 
authorizing  such  payment.  State  ex  rel, 

Buder  v.  Hackman,  305  Mo,  3 1^2,  265  S«W, 

532,  B3ki  State  ex  rel,  Linn  County  v. 

Adams,  172  Mo,  1,  7,  72  S.W.  655;  Williams 
v.  Chariton  County,  85  Mo,  61^5* " 

In  the  above  quoted  section.  Laws  Mo,  1951*  page  663,  it  may 
be  seen  that  there  is  no  compensation  provided  for  by  the  state  for 
the  service  as  outlined.  The  tenor  of  the  statutory  language  is 
to  the  opposite  effect.  The  fee  is  to  be  paid  by  the  party  requiring 
the  service.  Unless  the  statute  so  provides  there  can  be  in  accord- 
ance witn  the  Nodaway  County  case  no  consideration  of  fees,  salary, 
or  compensation  of  any  kind  moving  from  the  State  of  Missouri  to 
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the  agent  as  described  in  the  above  quoted  section  of  the  law. 

It  was  held  in  one  of  the  earliest  cases  decided  since  the 
participation  of  the  states  In  old  age  and  survivor* s benefits 
under  the  Federal  Social  Security  Act,  which  was  Sharaburger  v. 
Commonwealth,  2l+0  S.W.(2d)  636,  l.c.  &37»  as  follows: 

"The  fundamental  point,  it  seems  to  us,  is 
the  fact  that  contributions  (or  excise  taxes) 
required  by  the  law  to  be  paid  by  both  employers 
and  employees,  is  a percentage  of  wages  or  compen- 
sation paid  and  received.  2o  U.S.C.A.  Secs.  I4OO, 

U4.IO.  Therefore,  so  far  as  liability  for  payment 
is  concerned,  the  controlling  point  is  the  source 
of  the  compensation,  l.e.,  who  pays  the  salaries. " 

In  a closely  related  question  involving  Federal  Social  Security, 
the  United  States  Circuit  Court  in  Magruder  v.  Yellow  Cab  Company 
of  D.C.  Inc.,  ll^l  Fed.  (2d)  32I4.,  l.c.  325-326,  held  as  follows: 

"(1)  It  is  crystal  clear  that  two  essential 
conditions  precedent  must  concur  in  order 
that  a valid  tax  may  be  here  levied:  (1) 

There  must  exist  a relationship  of  employer 
and  employee;  (2)  wages  must  be  paid  by 
the  employer  to  the  employee.  * *■  *fte  proceed 
to  a brief  consideration  of  the  two  problems: 

(1)  The  relationship;  (2)  wages. 

" (2)  Images. 

n(lf)  We  think  too,  that  Judge  Chestnut  was 
eminently  correct  in  his  finding  of  fact: 

•Plaintiff (Yellow  Cab)  paid  no  money  to  the 
drivers  for  wages  or  otherwise. * Yellow 
Cab  paid  nothing  to  the  drivers,  that  is 
conceded. 

"The  only  money  passing  between  Yellow  Cab  and 
the  driver  was  paid  by  the  drivers  to  Yellow 
Cab  as  rent  for  the  taxicabs.  We  are  asked  to 
hold,  though,  that  the  fares  received  by  the 
drivers  from  passengers  constitute  wages  paid 
by  the  Yellow  Cab  to  the  drivers.  Our 
imaginations  are  not  quite  so  lively.  It 
is  true  that  the  term  * wages*  is  given  a broad 
meaning  by  the  Regulations,  but  we  might  point 
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out  that  Social  Security  Tax  Regula- 
tions 106,  Sections  lj.02.228(e)  and  lj.03*228 
expressly  exclude  from  the  denotation  of  wages: 

'Tips  or  gratuties  paid  directly  to  an  employee 
by  a customer  of  an  employer  and  not  accounted 
for  by  the  employee  to  the  employer*  * In  the 
instant  case.  Yellow  Cab  had  no  title  or  interest 
in,  no  power  to  make  the  drivers  account  for, 
the  money  received  by  the  drivers  from  passengers. 

Yellow  Cab  was  entitled  to  receive  and  did  receive, 
only  the  rent  paid  by  the  drivers* 

"There  can,  of  course,  arise  the  relation  of 
employer  and  employee  without  the  payment  of 
wages*  A young  doctor,  for  example,  might  become 
an  employee  of  a distinugished  physician  without 
any  pecuniary  compensation.  The  youthful  medico 
might  feel  that  he  is  amply  compensated  by  the 
knowledge  and  experience  he  acquires,  and  the 
prestige  he  derives,  from  association  with  an 
eminent  colleague.  Hardly  could  it  be  said  here 
that  the  budding  disciple  of  Aesculapius  is  the 
recipient  of  'wages,'  as  that  term  is  used  in 
the  Instant  tax  statutes*" 

In  consideration  of  the  foregoing  authorities,  it  must  be 
concluded  that  this  is  a tax  based  upon  a percentage  of  money  paid 
for  service  and  the  conditions  as  outlined  in  the  Magruder  and 
Shamburger  cases,  supra,  are  not  met* 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  office  that  persons  selling 
vehicle  and  driver's  licenses  and  the  collecting  of  other  taxes  for 
the  State  Department  of  Revenue  under  the  provisions  of  Laws  of  Mo* 
1951#  page  863,  are  not  subject  to  withholding  tax  or  benefits  under 
the  provisions  of  the  State  Old  Age  and  Survivor's  Insurance,  page 
788,  Laws  Mo.  1951* 

The  foregoing  opinion,  which  I hereby  approve,  was  written  by 
my  assistant,  Mr*  James  W.  Paris. 

Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 
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Missouri  Dental  Board  may  employ 
legal  counsel. 
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Honorable  Newton  Atterbury 
State  Comptroller  and 

Director  of  the  Budget 
Jefferson  City,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  opinion  of  this 
office  which  request  reads  as  follows: 

"We  have  received  from  the  Missouri 
State  Dental  Board  a requisition  re- 
questing payment  of  various  items. 

"One  particular  item  which  we  question 
is  the  certification  of  a requested  pay- 
ment in  the  amount  of  $553 «10  for  attorney 
fees  for  William  Icenogle.  We  are  attach- 
ing hereto  a copy  of  Icenogle' s statement 
of  account.  We  question  this  payment  first 
on  the  basis  of  the  appropriation  (see 
section  7.350,  Appropriation  Laws  1951  - 
53)  under  heading  "operations".  This 
miyht  be  construed  as  payable  under 
"other  necessary  expense". 

"We  particularly  question  this  payment, 
however,  due  to  the  fact  we  feel  probably 
your  office  should  have  either  handled 
this  work  or  at  least  made  recommendations 
in  regard  to  its  handling. 

".ve  are  holding  up  this  payment  and  request 
you  give  us  a legal  opinion  as  to  the  pro- 
priety of  our  paying  the  legal  fee  above 
mentioned." 
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We  will  first  consider  your  second  inquiry  which  we  under- 
stand to  be  whether  or  not  the  Missouri  Dental  Board  has  the 
authority  to  retain  legal  counsel  to  assist  the  board  in  carry- 
ing out  their  duties,  such  counsel  being  other  than  the  Office 
of  Attorney  General.  In  other  words,  may  the  board  contract 
the  services  of  a private  practicing  attorney? 

The  provisions  relating  to  the  authority  and  duties  of 
the  Missouri  Dental  Board  are  found  in  Chapter  332,  RSKo  1949 » 
Section  332.290  provides  for  the  creation  of  the  board  and  author- 
ising the  board  to  sue  and  be  sued  in  its  official  name.  Section 
332.300  provides  for  the  organization  of  the  board  once  created. 
Section  332.310  specifically  authorizes  the  board  to  employ  legal 
counsel  and  reads  in  part  as  follows: 

"*  * *The  Board  shall  be  authorized 
and  empowered  to  employ  and  pay  all 
necessary  legal  and  clerical  services 
whenever,  in  its  opinion,  the  same  is 
necessary;  all  necessary  and  reasonable 
traveling  expenses  of  its  counsel  may 
be  paid  by  the  Missouri  dental  board 
when  its  counsel  is  absent  from  his 
office  at  the  request  of  the  board. 

* * *» 

We  note  from  the  fee  bill  attached  to  your  opinion  request 
that  the  legal  services  contracted  in  this  instance  were  in 
relation  to  an  injunction  proceeding.  Section  332.250  authorizes 
an  injunction  proceeding  to  bar  a person  from  the  unauthorized 
practice  of  dentistry  and  provides  that  such  action  may  be  com- 
menced, filed  and  maintained  by  the  attorney  general  or  by  any 
prosecuting  attorney  or  by  the  circuit  attorney  of  the  City  of 
St.  Louis  in  the  name  of  the  State  of  Missouri  or  "by  the  Missouri 
dental  board  in  its  own  name."  Since  such  a proceeding  may  be 
maintained  by  the  board  and  by  virtue  of  specific  authority  there 
can  be  no  doubt  of  the  power  of  the  Missouri  Dental  Board  to  em- 
ploy counsel  as  is  in  their  opinion  necessary  to  enable  them  to 
perform  the  duties  imposed  by  statute. 

Tou  next  inquire  whether  such  services  may  be  paid  for 
under  "operations"  as  contained  in  Section  7.350,  Appropriation 
Laws  1951.  Section  7.350  relating  to  the  State  Dental  Board  reads 
as  follows: 


"State  Dental  Board.-There  is  hereby 
appropriated  out  of  the  State  Treasury, 
chargeable  to  the  State  Dental  Board 
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Fund,  the  sum  of  Twent7-four  Thousand 
Six  Hundred  Dollars  (£24,600.00),  for 
the  use  of  the  State  Dental  Board,  for 
the  payment  of  salaries,  wages  and  per 
diem  of  the  members,  officers  and  em- 
ployees; and  for  the  general  operating 
and  other  expenses;  for  the  biennial 
period  beginning  July  1,  1951  and  end- 
ing June  30,  1953*  as  follows: 

"Personal  Service: 

Salary  of  Secretary  ••••••  $3,600.00 

"Operation: 

General  expenses  including 
per  diem  of  Board  members, 
extra  stenographic  help, 
assistant  secretary,  com- 
munications, printing, 
binding,  postage,  travel 
within  the  state,  insurance 
and  premiums  on  bonds,  sta- 
tionery and  office  supplies, 
other  necessary  expense  and 
Federal  Old-Age  and  Survivors 
Insurance  . $21.000.00 

"Total  from 
State  Dental 

Fund  $24,600.00" 


We  are  of  the  opinion  that  legal  services  such  as  here 
considered  would  fall  within  the  term  "other  necessary  expense" 
and  would  be  properly  payable  out  of  operations  as  contained 
in  the  above  provision. 


CONCLUSIOM 


Therefore  it  is  the  opinion  of  this  office  that  the 
Missouri  Dental  Board  may  employ  legal  counsel  as  is.  in  their 
opinion,  necessary  to  enable  them  to  perform  the  duties  imposed 
by  statute  and  that  the  expenses  incurred  by  such  employment 
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would  be  properly  payable  out  of  "operations"  as  that  term  is 
contained  in  Section  7.350,  Appropriations,  Laws,  1951. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Mr.  D.  D.  Guffey. 


Very  truly  yours, 


JOHN  M.  DALTON 
Attorney  General 
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APPROFrtlATlJjwS: 


Kansas  City  not  entitled  to  reimbursement 
i'rom  state  Tor  mental  patients  in  no3pital 
maintained  by  public  iunds  in  absence  of 
appropriation  therefor. 


FILED  | 

June  i?,  19i?3 


Honorable  Newton  Atterbury 

State  Comptroller  « Budget  Director 

Jefferson  City,  Missouri 

Dear  Sir: 

This  will  acknowledge  tne  reoeipt  of  your  letter  of 
May  25#  1953 * in  which  you  request  an  opinion  of  this  depart 
ment.  Such  request,  omitting  caption  and  signatures,  is  as 
follows: 

"V»e  nave  received  a requisition  from  the 
Department  of  Health  of  Kansas  City,  Missouri, 
which  reads  in  part  as  follows: 

"'TO  THL  STaTR  AUDITOR  OF  MISSOURI: 

"'By  authority  of  an  order  of  the  Director 
of  Health  of  Kansas  City,  Missouri,  made  on 
the  9th  day  of  April,  1953#  requisition  is 
hereby  made  on  you  accompanied  by  original 
accounts  properly  approved  by  said  Director, 
for  a warrant  on  the  State  Treasury  in  favor 
of  said  institution  lor  the  sum  of  ONK  THOUSAND 
FOUR  HUNDRED  SIXTY  LIviHT  DOLLARS  AND  THIRTY 
CaNTS  1*1,4.68.30)  to  pay  for  the  State's  obliga- 
tion at  $8.00  per  month  for  maintenance  of 
psychiatric  patients  in  facilities  of  tne  De- 
partment of  Health  of  Kansas  City,  Missouri. 

"•The  above  statement  is  correct. 

"'Witness  our  hands  and  tne  Seal  of  our  said 
Institution  hereto  affixed  this  6th  day  of 
May,  1953. 


-ia.,q  w.i  fci' 

Director  of  Health,  Kansas  City,  Mo.' 


Honorable  Newton  Atterbury 


* "Tills  requisition  is  supported  by  certifica- 
tion and  records  by  the  business  manager  of 
the  Kansas  City  Department  of  Healtn.  Please 
refer  to  Section  202.670,  Revised  Statutes  of 
1949  and  Section  5200  of  tne  Appropriation 
Laws  of  1951>  as  well  as  Section  12,  House 
Bill  No.  224  of  the  &7th  General  Assembly. 
Section  202.670  seems  to  cover  an  Institution 
such  as  .maintained  by  tne  Department  ol  Health 
of  Kansas  City,  but  tne  two  appropriation  laws 
seem  to  eliminate  payments  to  Kansas  City. 

"It  is  our  understanding  both  appropriations 
mentioned  were  requested  by  the  nospital  which 
is  maintained  by  txie  City  of  St.  Louis.  We 
fur tne r understand  the  amount  of  money  left 
in  t he  appropriation  will  not  cover  payment 
to  St.  Louis. 

"We  will  appreciate  your  advice  as  to  what 
should  be  done  in  tnis  matter." 

There  are  tnree  provisions  of  tne  statutes  which  must 
be  examined  in  order  to  arrive  at  a solution  to  this  prob- 
lem. The  first  provision  wnicn  we  must  study  is  Section 
202.670,  RSMo  194-9*  wnicn  provides  as  follows: 

"Any  county  or  city  in  tnis  state  wnich  shall 
maintain  from  public  funds  a hospital  for  tne 
care,  detention  or  treatment  of  the  insane, 
which  nospital  is  properly  equipped  as  to 
facilities,  staff  and  personnel,  snail  be 
entitled  to  eight  dollars  per  month  per 
patient,  upon  proper  report  filed  and  sworn 
to  by  tne  super in tendent  of  suon  nospital 
for  the  insane,  wnen  sucn  report  is  filed 
with  tne  state  department  of  public  nealth 
and  welfare.  Such  reports  shall  be  filed 
quarterly  and  snail  snow  name,  address  and 
other  neoessary  data  so  as  to  properly 
identify  and  authenticate  the  patients  of 
such  insane  institution." 

Under  the  above  statute,  there  can  be  no  question  but 
that  the  Department  of  Health  of  Kansas  City,  Missouri, 
would  be  entitled  to  be  paid  by  the  State  of  Missouri, 
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the  sum  of  eight  dollars  (#6.0o)  per  month  per  patient, 
who  is  treated  for  dental  disorders  in  a hospital  main- 
tained by  tne  city  from  public  funds  for  the  treatment 
of  such  patients.  However,  in  order  taat  the  State  can 
pay  such  sum,  there  must  be  some  money  or  fund  from  wd.cn 
it  can  be  paid.  To  nave  available  sucn  funds,  tnere  must 
be  an  appropriation  passed  by  tne  legislature.  Therefore, 
we  must  determine  if  there  has  been  an  appropriation  made 
for  this  purpose. 

The  first  appropriation  act  wnlch  we  wisn  to  cite  is 
Section  5*200,  Laws  of  Missouri,  1951*  P*  129,  and  wnieh 
provides  the  following: 

"Charity  patients  of  county  mental  hospitals. 
--Tnere  is  nereby  appropriated  out  of  tne 
State  Treasury,  cnargeable  to  the  General 
Revenue  Fund,  tne  sum  of  One  Hundred  Thirty 
Thousand  Dollars  (^130,000.00),  or  so  mueh 
tnereof  as  may  be  necessary,  for  tne  use  of 
the  Division  of  mental  Diseases  for  tne  pur- 
pose of  paying  tne  mental  noapitals,  estab- 
lisned  and  maintained  by  any  county  or  city 
not  within  a county  in  tuis  state,  the  sum 
of  Fight  Dollars  (*8. 00)  per  montn,  for  eaeh 
indigent  insane  person,  detained  and  treated 
in  such  hospital,  pursuant  to  tne  provisions 
of  Section  9360,  Revised  Statutes  of  Missouri, 

1939$  the  biennial  period  beginning  July  1, 

1951  and  ending  June  30,  1953* 

"Approved  June  29,  1951." 

It  will  be  noted  tnat  tne  above  s urn  of  money  was 
appropriated  for  the  purpose  of  "paying  the  mental  noapitals, 
established  and  maintained  by  any  county  or  city  not  within 
a county  in  tnis  state."  a mental  nospital,  establisned 
and  maintained  by  Kansas  City,  would  not  be  established  and 
maintained  by  a county  nor  by  a city  not  within  a county 
since  Kansas  City  is  in  Jackson  County.  Therefore,  it  is 
our  opinion  tnat  tne  Kansas  City  Health  Department  could 
not  obtain  payment  from  tne  fund  oreated  by  the  above 
appropriation. 

Tne  only  otner  appropriation  act  pertaining  to  mental 
nospitals  is  found  in  House  bill  #224.,  passed  by  the  67th 
General  Assembly,  and  approved  by  tne  Governor  May  16,  1953* 


Honorable  Newton  Atterbury 


Section  12  of  said  enactmexit  prescribes  as  follows: 

"There  is  nereby  appropriated  out  of  the 
state  treasury , chargeable  to  tne  General 
Revenue  Fund,  the  sum  of  Seventeen  Tnouaand 
Dollars  (*17,000.00),  or  so  muon  thereof  as 
may  be  necessary  for  the  use  of  tne  division 
of  mental  diseases  for  tne  purpose  of  paying 
the  mental  hospitals,  established  and  main- 
tained by  any  county  or  city  not  within  a 
county  in  tnls  state,  the  sum  of  Right  Dollars 
($6,00)  per  month  for  each  indigent  insane 
person,  detained  and  treated  in  sucn  hospital, 
pursuant  to  the  provisions  of  seotion  202.670, 

RSMo  1949J  for  tne  period  beginning  January  7* 

1953  and  ending  June  36,  1953. 

"The  foregoing  amount  is  in  addition  to  the 
amount  appropriated  for  the  same  purpose  for 
tne  1951-1933  biennial  period  as  set  out  in 
section  5*200  of  House  Bill  No.  6.  an  act  of 
tne  Sixty-sixtn  General  Assembly." 

Again  it  will  be  noted  that  that  sum  of  money  was  appropriated 
"for  tne  purpose  of  paying  the  mental  nospitals,  establisned 
and  maintained  by  any  county  or  city  not  within  a county  in 
this  state."  As  in  tne  case  of  tne  first  appropriation  bill 
cited,  Kansas  City  cannot  qualify  for  sucn  funds. 

Tne  Kansas  City  dealtn  Department  is  in  a situation  where 
it  is  entitled  to  a certain  sum  of  money  out  due  to  a failure 
to  nave  the  legislature  appropriate  funds  from  wnioh  the  pay- 
ment could  be  made,  tne  Comptroller  and  ^udget  director  of 
Missouri  is  not  autnorized  to  honor  tne  requisition  as  pre- 
sented by  tne  Department  of  Health  of  Kansas  City,  Missouri. 

Tnerefore,  it  is  tne  opinion  of  tois  department  tnat 
even  thougn  there  is  a statutory  provision  wnien  entitles 
the  Department  of  Health  of  Kansas  City  to  receive  £8.00 
per  person  per  month  for  eaon  mental  patient  confined  to  a 
hospital  establisned  and  maintained  by  public  funaa,  yet  tne 
Comptroller  and  Director  of  Budget  of  Missouri  is  not  author- 
ized to  honor  a requisition  six*  e there  nave  been  no  funds 
appropriated  from  wnich  such  payment  can  be  made. 
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Tne  foregoing  opinion,  which  I ncreby  approve,  was 
prepared  by  iay  Assistant,  Ur.  John  3.  Phillips. 

Yours  very  truly. 


JOHN  U.  JaLTON 

Attorney  General 


APPROPRIATIONS : 


FILED 

*3 


No  statutory  authority  exists  to  permit 
the  state  to  become  obligated  to  pay 
the  expenses  of  a band  and  drum  and 
bugle  corps  designated  by  a particular 
Veterans’  Organization  in  attending  its 
National  Convention. 


July  7,  1953 


Honorable  Newton  Atterbury 
State  Comptroller  and 

Director  of  the  Budget 
Denartment  of  Revenue 
Jefferson  City,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  recent  request  for  an  official 
opinion  of  this  office  which  request  reads  as  follows: 

"We  have  been  approached  in  regard 
to  paying  expenses  of  the  St.  Agnes 
Band  and  Drum  and  Bugle  Corps  for  a 
trip  to  the  National  Am.  Vets.  Con- 
vention in  New  York  City, 

"We  question  the  legality  of  the  pay- 
ment due  to  the  following  facts: 

"1,  Payment  would  be  made  out  of 
appropriations  for  1951-53,  H.  B,  433, 

Sec.  10,100,  This  was  the  Omnibus  Bill 
that  was  not  finally  passed  until  Kiay 
or  June,  1952, 

"2,  The  trip  was  made  in  August,  1951, 
before  the  bill  became  a law. 

"3,  The  aporopriation  does  not  carry 
any  relief  or  emergency  clause. 


Honorable  Newton  Atterbury 


"If  this  is  to  be  oaid,  such  payment 
must  be  made  prior  to  July  1,  1953, 
as  the  $2,500,00  left  in  this  appro- 
priation expires  as  of  the  end  of  the 
present  fiscal  year, 

"Your  opinion  in  this  matter  will  be 
appreciated," 

Section  10,110,  Laws  of  Missouri  1951,  page  230,  to  which 
you  refer  reads  as  follows: 

"Division  of  aesources  and  Develop- 
ment-for  the  advertising  of  f.issourl.- 
There  is  hereby  appropriated  out  ol 
the  State  Treasury,  chargeable  to  the 
General  Revenue  Fund,  the  sum  of  Five 
Thousand  Dollars  ($5,000,00)  for  the 
use  of  the  Division  of  Resources  and 
Development  for  the  purpose  of  carry- 
ing out  the  program  of  the  Division 
of  Resources  and  Development  in  ad- 
vertising Missouri  by  sending  one 
band  and  one  drum  and  bugle  corps  to 
be  designated  by  the  Veterans*  Organ- 
ization having  the  largest  membership 
in  the  State  of  Missouri  to  its  Nation- 
al Convention  and  for  the  purpose  of 
sending  one  band  and  one  drum  and  bugle 
corps  to  be  designated  by  the  Veterans* 
Organization  with  the  next  largest 
membership  in  the  State  of  Missouri  to 
its  National  Convention  for  the  period 
beginning  July  1,  1951  and  ending  June 
30,  1953." 

The  import  of  this  section  as  written,  is  that  #5,000.00 
is  appropriated  for  the  use  of  the  Division  of  Resources  and 
Development  for  the  purpose  of  carrying  out  the  program  of  the 
Division  in  advertising  the  State  of  Missouri.  The  money  is  to 
be  used  in  sending  one  band  and  one  drum  and  bugle  corps  to  the 
National  Convention  of  each  of  the  two  largest  Veterans*  Organ- 
izations in  the  State,  Such  band  and  drum  and  bugle  corps  as 
may  be  designated  by  the  particular  Veterans*  Organization. 

As  we  understand  the  particular  matter  to  which  you  refer, 
the  St.  Agnes  Band  and  Drum  and  Bugle  Corps  was  designated  by 
the  Am.  Vets.,  a Veterans'  Organization,  and  did  attend  the 
National  Convention  of  such  organization  without  the  consent  or 
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approval  of  the  Division  of  Resources  and  Development.  In 
fact  the  only  authority  which  the  Division  has  exercised  is 
a mere  certification  of  the  expenses  of  such  trip  to  the 
comptroller  for  payment.  That  the  legislature  may  appropriate 
money  for  the  Division  of  Resources  and  Development  for  the 
purpose  of  carrying  out  its  functions,  there  can  be  no  doubt. 

Ho  ever,  it  is  our  opinion  that  the  General  Assembly  cannot  in 
an  appropriation  bill  control  the  mode  or  manner  of  discharging 
these  functions  or  grant  to  a Veterans'  Organization  the  power 
to  designate  a band  and  drum  and  bugle  corps  to  attend  its 
National  Convention  and  bind  the  Division  of  Resources  and 
Development  to  pay  the  expenses  incurred.  Such  an  attempt,  we 
believe,  would  be  general  legislation,  inconsistent  with  appro- 
priation bills  and  repugnant  to  the  Constitution. 

Section  23  of  Article  III  of  Missouri  Constitution  1945 , 
provides  as  follows: 

"Limitatign  of  spope  of  bUls-contents 
of  titles-exceptlons.-  No  bill  shall 
contain  more  than  one  subject  which 
shall  be  clearly  expressed  in  its 
title,  except  bills  enacted  under  the 
third  exception  in  section  37  of  this 
article  and  general  appropriation  bills, 
which  may  embrace  the  various  subjects 
and  accounts  for  which  moneys  are  appro- 
priated." 

This  provision  has  been  on  occasions  before  the  Supreme 
Court  for  interpretation.  In  the  case  of  State  ex  rel.  Gaines 
v.  Canada,  et  al.,  342  Mo.  121,  the  court  said: 

"*  * ^Legislation  of  a general  character 
cannot  be  included  in  an  appropriation 
bill.  To  do  so  would  violate  Section  2S 
of  Article  IV  of  the  Constitution  which 
provides  that  no  bill  shall  contain  more 
than  one  subject  which  shall  be  clearly 
expressed  in  its  title.  There  is  no 
question  but  what  the  mere  appropriation 
of  money  and  the  amendment  of  Section  9622, 
a general  statute  granting  certain  author- 
ity to  the  board  of  curators,  are  two 
different  and  separate  subjects.*  * *" 

In  the  case  of  State  ex  rel.  Davis  v.  Smith,  335  Mo.  1069, 
the  court  said: 
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"Besides,  legislation  of  a general 
character  cannot  be  included  in  an 
appropriation  bill.  If  this  appro- 
priation bill  had  attempted  to  amend 
Section  13525,  it  would  have  been  void 
in  that  it  would  have  violated  Section 
2&  of  Article  IV  of  the  Constitution 
which  provides  that  no  bill  shall  con- 
tain more  than  one  subject  which  shall 
be  clearly  expressed  in  its  title.  There 
is  no  doubt  what  the  amendment  of  a 
general  statute  such  as  Section  13525, 
and  the  mere  appropriation  of  money  are 
two  entirely  different  and  separate  sub- 
jects. (State  ex  rel.  Hueller  v.  Thompson, 

State  Auditor,  316  Mo.  272,  2S9  S.  W.  333.)" 

While,  although  this  appropriation  measure  might  be  con- 
strued so  as  to  limit  the  use  of  the  funds  appropriated  to  the 
payment  of  the  expenses  of  a band  and  drum  and  bugle  corps 
designated  by  a particular  Veterans*  Organization  in  attending 
its  National  Convention,  we  find  no  general  legislation  author- 
izing such  a designation  or  authorizing  an  obligation  to  be  so 
incurred  by  the  State  and  the  contended  obligation  in  this 
particular  case  was  not  incurred  by  the  Division  of  Resources 
and  Development  in  the  discharge  of  its  functions,  assuming  that 
such  could  have  been  done,  a question  upon  which  we  do  not  express 
opinion. 

Since  we  have  determined  that  the  expense  to  which  you  refer 
was  not  legally  incurred,  we  need  not  discuss  the  fact  that  it 
was  incurred  prior  to  the  passage  of  Section  10.110,  supra,  since 
it  would  have  no  effect  upon  the  issue  at  hand. 

CONCLUSION 


Therefore  it  is  the  opinion  of  this  office  that  there  exists 
no  statutory  authority  under  which  the  State  may  incur  an  obli- 
gation to  pay  the  expenses  of  a band  and  drum  and  bugle  corps  in 
attending  the  National  Convention  of  a Veterans*  Organization  under 
circumstances  where  the  band  and  drum  and  bugle  corps  is  designated 
by  a particular  Veterans*  Organization. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  D.  D.  Guffey. 

Very  truly  yours. 


DDG:hr 


JOHN  M.  DALTON 
Attorney  General 


IT  COUhT&> . 


JUx  ..£S: 

SALARIES  AND  PEES: 


| FILED 


, Jircuit  jjdge  ret. .red  under  k,  . > Sec.  27,  Con- 

stitution of  Missouri,  1945#  is  entitle  I to  receive 
one -half  of  the  amount  of  what  would  be  his  present 
salary  were  he  not  retired  and  remained  in  office, 
rather  than  one-half  of  his  salary  at  the  time  of  hi 
retirement.  Such  retired  Judges  are  tto'OSfr  entitled 
to  the  benefits  of  any  increase  of  salary  of  Circuit 
Judges  made  after  their  retirement,  but  before  the 
end  of  their  term  of  office. 

July  30,  1953 


Honorable  Newton  Atterbury 
Comptroller  and  Budget  Director 
Department  of  Revenue 
Jefferson  City,  Missouri 

Dear  Mr,  Atterbury: 

You  request  an  official  opinion  of  this  department 
as  follows: 


"We  are  quoting  below  a letter  received 
from  Ray  G.  Cowan,  retired  Circuit  Judge, 
Jackson  County,  Missouri: 

"*Dear  Mr,  Atterbury: 

I retired  as  Circuit  Judg9  of  Jackson 
County,  Missouri,  under  Section  27  of 
Article  5 of  the  Constitution  of  194-5 
of  Missouri.  This  section  provides  that 
I am  to  receive  one-half  of  ray  regular 
compensation  as  Judge  of  said  circuit 
until  the  end  of  my  term  of  office.  My 
term  of  office  expires  on  January  1,  1957* 

Since  retiring  I have  been  paid  monthly  on 
the  basis  of  an  annual  salary  for  Circuit 
Court  Judges  of  Jackson  County,  Missouri 
of  $10,000.  Before  I retired  from  the 
bench  a statutory  enactment  increasing 
the  pay  of  3aid  Circuit  Court  Judges  to 
s.  11,000  was  passed  and  was  to  become  ef- 
fective on  February,  1952.  Recently  the 
salaries  for  Circuit  Court  Judges  of 
Jackson  Countv,  Missouri  were  again  in- 
creased to  $14,000  effective  August, 

1953*  I am  of  the  opinion  that  my  com- 
pensation under  Section  27#  Article  5 


Honorable  Newton  Atterburyt 


of  the  Constitution  of  1945  of  Missouri 
should  be  made  to  reflect  these  Increases 
in  salary.  I would  be  sincerely  appre- 
ciative if  you  would  attend  to  this  matter. 

With  every  cordial  good  wish,  I remain 

Very  truly  yours. 


Ray  G,  Cowan' 

"We  would  like  an  opinion  as  to  whether 
Judge  Cov/an  should  receive  any  benefit 
from  the  increases  in  Circuit  Court  Judges' 
pay  since  his  retirement.  We  understand 
from  Judge  Cowan  that  the  increase  from 
,;10,000  to  ..11*000  was  passed  by  the  Leg- 
islature and  signed  by  the  Governor  but 
had  not  become  effective  prior  to  his  re- 
tirement ." 


Voluntary  retirement  of  Judges  of  courts  of  record  and 
Magistrates  because  of  physical  or  mental  disability  is  pro- 
vided by  Article  V,  Section  27*  Constitution  of  Missouri,  1945* 
as  follows x 

"Sec*  27«  Retirement  of  Judges.— Any  Judge 
of  a court  of  record  or  magistrate  who  is 
unable  to  discharge  the  duties  of  his  office 
with  efficiency  by  reason  of  continued  sick- 
ness or  physical  or  mental  infirmity  shall 
be  retired  from  the  office  by  order  of  a com- 
mittee coraposod  of  three  Judges  of  the  supreme 
court,  one  Judge  of  eaoh  of  the  courts  of  ap- 
peals, and  three  circuit  judges,  elected  by 
the  Judges  of  the  respective  courts,  after 
notice  and  a fair  hearing  and  on  a finding 
of  two-thirds  of  the  committee  that  the  dis- 
ability is  permanent,  ihe  judge  so  ro tired 
shall  receive  one -half  his  regular  compensa- 
tion until  the  end  of  his  term  of  office. 

-lie  supreme  court  snail  prescribe  rules  of 
procedure  under  this  section." 


( Unde  ^scoring  ours . ) 


Honorable  Newton  Atterbury: 


Legislation  supplementing  this  constitutional  pro- 
vision has  been  enacted  and  now  appears  as  Section  476*400, 
et  seq.,  RSMo  1949* 

Section  476*440  specifies  the  amount  of  compensation 
to  a Judge  or  Magistrate  retired  under  this  constitutional 
provision*  This  section  reads  as  follows: 

”476*440*  Retirement  pay  for  Judge  or 
magistrate 

”A  Judge  or  magistrate  retired  from  office 
by  the  action  of  such  committee  shall  re- 
ceive from  the  state,  county  or  municipality 
legally  obligated  to  pay  his  salary  one -half 
his  regular  compensation  until  the  end  of 
his  Eerm  of*  office,* 

(Underscoring  ours*) 


The  Supreme  Court  of  Missouri  has  also  described  cer- 
tain rules  under  this  constitutional  provision  by  Rule  12, 
"Rules  of  Procedure  of  the  Committee  on  Retirement  of  Judges 
and  Magistrates*"  Ru3e  12,07  requires  that  the  order  of  re- 
tirement state  that:  "<*  # # he  receive  one-half  his  regular 
compensation  until  the  end  of  his  term  of  office, 

The  salary  of  Circuit  Judges  wcs  increased  by  the  Leg- 
islature in  1951  to  the  amounts  listed  in  Section  478*013, 
V.A.M.S.  The  salary  of  Circuit  Judges  was  further  increased 
by  the  67th  General  Assembly  in  Senate  Bill  No,  2 32,  Said 
Bill  being  duly  enacted  and  approved  by  the  Governor  May  27, 
1953*  Said  Bill  reads  as  follows: 

"Be  it.  enacted  by  the  General  Assembly  of 
tKe  State  of 'Ills sour  1,  as  follows: 

"Section  1,  Section  478.013  of  an  act  of 
the  66th  General  Assembly  found  at  Laws 
of  Missouri,  1951,  at  page  430,  approved 
January  4*  19^2,  is  hereby  repealed  and 
one  new  section  enacted  in  lieu  thereof 
to  be  known  as  section  478,013,  and  to 
read  as  follows: 

"478,013.  Prom  and  after  the  effective 
date  of  this  section,  each  Judge  of  the 
circuit  court  of  a Judicial  circuit  com- 
posed of  a single  county  or  city  which 
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now  has  or  may  hereafter  have  more  than 
two  hundred  thousand  inhabitants,  shall 
receive  an  annual  salary  of  fourteen 
thousand  dollars,  eleven  thousand  dol- 
lars of  which  3hall  be  paid  by  the  state 
out  of  the  state  treasury  and  three  thou- 
sand dollars  by  the  county  or  city  com- 
posing said  circuit;  each  Judge  of  the 
circuit  court  of  a Judicial  circuit  com- 
posed of  a single  county  which  now  has 
or  may  hereafter  have  more  than  seventy- 
five  thousand  inhabitants  and  less  than 
two  hundred  thousand  inhabitants,  shall 
receive  an  annual  salary  of  twelve  thou- 
sand two  hundred  dollars,  eleven  thousand 
dollars  of  which  shall  be  paid  by  the 
state  out  of  the  state  treasury  and  one 
thousand  two  hundred  dollars  by  the  county 
composing  said  circuit*  Each  Judge  of  a 
Judicial  circuit  composed  of  two  or  more 
counties  within  which  circuit  any  part  or 
portion  of  a city  is  located  which  city 
now  has  or  may  hereafter  have  more  than 
two  hundred  thousand  inhabitants  shall 
receive  an  annual  salary  of  twelve  thou- 
sand two  hundred  dollars,  eleven  thousand 
dollars  of  which  shall  be  paid  by  the 
state  out  of  the  state  treasury  and  one 
thousand  two  hundred  dollars  of  which 
shall  be  paid  by  the  counties  composing 
3uch  circuit  in  proportion  to  their  popu- 
lation and  all  other  Judges  of  the  circuit 
courts  of  this  state  shall  each  receive 
an  annual  salary  of  eleven  thousand  dol- 
lars, payable  by  the  state  out  of  the 
state  treasury.  No  circuit  Judge  shall 
practice  law  or  do  a law  business  nor 
shall  he  accept,  during  his  term  of  of- 
fice, any  public  appointment  or  employ- 
ment for  which  he  receives  compensation 
for  his  services," 


It  is  to  be  noted  that  neither  of  the  above-quoted 
statutes  increasing  the  salary  of  Circuit  Judges  mention 
whether  such  increases  would  be  applicable  to  those  Circuit 
Judges  retired  under  Article  V,  Section  27#  possibly,  beoause 
retirement  under  that  provision  has  been  infrequent. 
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There  are  no  cases  on  this  specific  point,  nor  any 
w.iich  would  indicate  the  answer  to  our  question,  neither 
has  an  examination  of  the  proceedings  of  the  Constitutional 
Convention,  19lji|#  disclosed  any  discussion  on  this  particular 
point.  It  is,  therefore,  necessary  for  us  to  determine  the 
meaning  of  this  provision  purely  upon  the  basis  of  the  language 
used,  bearing  in  mind  that  the  over-all  intent  of  this  provision 
was  to  provide  a method  for  removing  permanently  disabled  Judges 
which  would  nevertheless  not  work  undue  hardship  upon  the  Judge 
at  the  time  of  his  disability.  The  language  of  the  Constitution 
of  the  supplemental  legislation  and  of  the  Supreme  Court  Aule  is 
that  the  retired  Judge  shall  receive  one-half  his  regular  compen- 
sation until  the  end  of  his  term  of  office.  This  appears  to  mean 
one-half  of  the  amount  of  salary  to  which  he  would  be  entitled 
were  he  actively  discharging  the  duties  of  his  office.  It  would 
be  arbitrary  and  unjustified  by  the  language  of  the  retirement 
provisions  to  set  the  compensation  of  a retired  Judge  at  one-half 
of  the  amount  of  his  salary  at  the  time  of  his  retirement. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that  a 
Circuit  Judge  retired  under  Article  V,  Section  27»  Constitu- 
tion of  Missouri,  19 kSf  is  entitled  to  receive  one-half  of  the 
amount  of  what  would  be  his  present  salary  were  he  not  retired 
and  remained  in  office,  rather  than  one-half  of  his  salary  at 
the  time  of  his  retirement.  Such  retired  Judges  are  entitled 
to  the  benefits  of  any  increase  of  salary  of  Circuit  Judges 
made  after  their  retirement,  but  before  the  end  of  their  term 
of  office. 

The  foregoing  opinion,  which  X hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  Paul  McGhee. 


Yours  very  truly. 


PMcG : irk 


JOHN  M.  DALTON 
Attorney  General 


APPROPRIATION: 
DEPARTMENT  OF  PUBLIC 
HEALTH  AND  WELFARE: 
CONSTITUTIONAL : 
GENERAL  ASSEMBLY: 


Construing  House  Bill  396*'  -passed  by  the 
67th  General  Assembly.  Part'  'invalid  as 
an  attempt  by  the  General  Assembly  to 
legislate  in  an  appropriation  act. 
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Mr.  Newton  Atterbury 

State  Comptroller  and  Director 

of  the  Budget 

Department  of  Revenue 

Stafcfc  of  Missouri 

Jefferson  City,  Missouri 

Dear  Sir: 


This  will  acknowledge  receipt  of  your  recent  letter 
for  an  opinion  which  reads: 

"Governor  Phil  M.  Donnelly  on  June  30,  1953, 
sent  the  Secretary  of  State  signed  House  Bill 
No.  396. 

"The  Governor  attached  to  House  Bill  No.  396, 
at  the  time  of  signing,  a statement  of  items, 
or  portions  of  items,  to  which  he  objected. 

Section  7 of  his  transmittal  letter  reads 
as  follows: 


"fIn  Section  6.010  (page  2 of  the  Truly  Agreed 
To  and  Finally  Passed  bill,  lines  27  to  37,  in- 
clusive) and  in  Section  6,020  (page  4,  lines 
44  to  55,  inclusive)  and  6.160  (page  14,  lines 
40  to  49,  inclusive),  appropriating  funds  for 
the  use  of  the  Director  of  the  Department  of 
Public  Health  and  Welfare,  the  Division  of  Health, 
and  the  Director  of  Welfare,  respectively,  the 
following  language  is  contained  in  the  appro- 
priations for  Operation: 

* ^provided  that  no  funds  shall 
be  expended  out  of  this  appropriation 
for  any  postage  or  postal  charges  ex- 
cept the  following: 


(A)  Those  funds  necessary  for 
the  operation  of  postage  meter  ma- 
chines in  the  central  office. 
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(B)  Those  funds  necessary  for 
the  purchase  of  postage  for  use  by 
regular  traveling  field  employees* 

(G)  Those  funds  necessary  for 
the  purchase  of  postage  for  use  by 
local  county  offices*" 

♦In  my  opinion,  these  restrictions  amount  to 
general  legislation  in  an  appropriation  act. 

The  Supreme  Court  of  Missouri  in  numerous 
cases  has  held  that  general  legislation  may 
not  properly  be  included  in  an  appropriation 
act  and  that  whenever  an  attempt  is  made  to 
do  so  the  provision  which  amounts  to  general 
legislation  is  invalid, 

♦I  la  directing  the  State  Comptroller  to  ob- 
tain from  the  Attorney  General  his  opinion 
regarding  the  effect  of  these  provisions** 

"Will  you  please  give  us  a written  opinion 
on  this  matter,  advising  us  what  position 
we  should  take  if  items  for  postage  coming 
under  such  limited  appropriations  should  be 
presented  to  us.” 

The  particular  sections  of  House  Bill  396  passed  by 
the  67th  General  Assembly  and  questioned  are  Section  6*010 
and  6.020*  Section  6.010,  supra,  reads  in  parts 

"Section  6.010.  There  is  hereby  appropriated 
out  of  the  state  treasury,  chargeable  to  the 
General  Revenue  Fund,  the  sum  of  Thirty-two 
Thousand  Dollars  ($>32,000*00) , for  the  use 
of  the  Director  of  the  Department  of  Public 
Health  and  Welfare,  for  the  payment  of  salaries, 
wages  and  per  diem  of  officers  and  employees j 
for  the  original  purchase  of  property  J for  the 
repair  and  replacement  of  property}  and  for 
the  general  operating  expenses}  for  the  period 
beginning  July  1,  1953  and  ending  June  30»  1955, 
as  follows; 

Personal  Service: 
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Operation; 

General  expense;  including  communication, 
printing  and  binding*  transportation  of  things, 
travel  within  and  without  the  state,  material 
and  supplies,  consisting  of  educational  scienti- 
fic supplies,  stationery  and  office  supplies, 
and  other  ordinary  and  necessary  expense;  pro- 
vided that  no  funds  shall  be  expended  out  of  ' 
this  appropriation  for  any  postage  or  postal 
chargesy'except  the  following: 

(A)  Those  funds  necessary  for  the  opera- 
tion of  postage  meter  machines  in  the  central 
office* 


(B)  Those  funds  necessary  for  the  pur- 


chase  of 

postage  for  use  by  regular  traveling 

field  emp 

ilovees. 

(G)  Those  funds  necessary  for  the  pur- 
chase of  postage  for  use  by  local  county 
offices*  « . . . . . 


(Underscoring  ours.) 

Section  6*020,  supra,  reads,  in  part,  as  follows: 

"Section  6.020.  There  is  hereby  appro- 
priated out  of  the  state  treasury,  chargeable 
to  the  General  Revenue  Fund,,  the  sum  of  One 
Million  One  Hundred  Sixty  Thousand  Dollars 
($1,160,000.00),  for  the  use  of  the  Division 
of  Health,  for  the  payment  of  salaries,  wages 
and  per  diem  of  officers  and  employees;  for  the 
original  purchase  of  property;  for  the  repair 
and  replacement  of  property;  and  for  the 
general  operating  expenses;  for  the  period  be- 
ginning July  1,  1953  and  ending  June  30,  1955, 
as  follows; 


Personal  Service: 

# >jc 
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General  expense:  communications,  printing 
and  binding,  transportation  of  things,  travel 
within  and  without  the  state,  rent  of  machines., 
other  general  expense  including  materials  and 
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supplies,  consisting  of  educational  scientific 
supplies,  medical,  surgical,  laboratory  and 
hospital  supplies,  stationery  and  office  sup- 
plies, for  reimbursement  to  counties, and  cities 
for  expenses  in  operating  approved  local  health 
units  and  other  ordinary  and  necessary  expense j 
provided  that  no  funds  shall  be  expended  out  of 
this  appropriation  for  any  postage  or  postal 
cKarge  except  the  f ollowing: 

i 

(A)  Those  funds  necessary  for  the  opera- 
tion  of  postage  meter  machines  in  the  central 
oTflce.  

|B)  Those  funds  necessary  for  the  pur- 
chase  of  postage  for  use  by  regular  traveling 
?Iell  employees,  " ' r n'"  "'  . 

(C)  Those  funds  necessary  for  the  pur- 
chase of  postage  lor  use  by  local  county 

offices , ...  . • . . 7 • . . . . ..  7#  # *n 

(Underscoring  ours.) 

It  is  well  established  that  the  General  Assembly  cannot 
legislate  by  an  appropriation  act.  To  do  so  would  violate 
the  provision  of  Section  23,  Article  III,  Constitution  of 
Missouri  which  reads: 

"Sec.  23.  Limitation  of  Scope  of  Bills— 

Contents  of  Titles— Exceptions.— No  bill 
shall  contain  more  than  one  subject  which 
shall  be  clearly  expressed  in  its  title, 
except  bills  enacted  under  the  third  ex- 
ception in  section  37  of  this  article  and 
general  appropriation  bills,  which  may  em- 
brace the  various  subjects  and  accounts  for 
which  moneys  are  appropriated." 

The  objectional  features  in  the  foregoing  sections  of 
said  House  Bill  396  are  underscored.  The  underscored  port- 
ions are  the  same  in  both  sections. 

In  State  v.  Smith,  75  S.  W.  (2d)  $2$,  lyc.  $30,  a member 
of  the  State  Board  of  Barber  Examiners  brought  a mandamus  action 
against  the  State  Auditor,  to  compel  him  to  issue  a warrant  for 
personal  services  rendered  by  him  as  a member  of  said  board, 
under  an  Appropriation  Act  appropriating  out  of  the  State  Treasury, 
chargeable  to  the  general  revenue  fund,  $3»000  to  the  Board  of 
Barber  Examiners*  Fund.  The  Legislature  under  Section  13525, 

R.  S.  Mo.  1929,  provided  all  salaries  and  expenses  of  said 
Board  shall  be  paid  by  warrants  drawn  against  the  fund  created 
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from  fees  collected  and  paid  into  the  State  Treasury  and 
against  the  fund  only.  The  Court  held  that  general  legis 
lation  cannot  be  included  in  an  Appropriation  Bill,  to  do 
so  would  violate  Section  2$,  Article  IV,  Constitution  of 
Missouri,  1#75,  and  ordered  the  alternative  writ  issued, 
quashed,  and  a peremptory  wit  denied,  and  in  so  doing 
the  Court  said: 

"We  agree  tfiat  the  power  of  the  Legis- 
lature ovez4  these  matters,  subject  to 
constitutional  limitations,  is  supreme. 

We  also  aflfree  that  the  Constitution  does 
not  prevent  the  Legislature  from  provid- 
ing that  public  officers’  salaries  and 
expenses  shall  be  paid  out  of  the  general 
revenue.''  This  being  true,  the  Legislature 
had  authority  to.  provide  that  all  or  any 
specified  part  of  the  salary  and  expenses 
of  the  barber  board  should  be  paid  out  of 
the  general  revenue,  but  it  did  not  do 
so,.  On  the  contrary,  it  has  provided, 
in  express  terms,  by  section  13525,  R.S. 

1929  (Mo.  St.  Ann.  Sec.  13525,  p.  637), 
that  the  salaries  and  expenses  of  such 
board  shall  be  paid  by  warrants  drawn 
against  the  fund  created  from  fees  col- 
lected by  the  board  and  paid  into  the 
state  treasury,  and  against  that  fund  only. 

The  Legislature  could,  at  any  time,  pro- 
vide a different  method  for  paying  the 
salaries  and  expenses  of  this  board  by 
amending  section  13525,  or  by  repealing 
it  and  enacting  a new  law  in  lieu  thereof, 
but  until  it  does  so,  section  13525, 

R.S.  1929  (Mo.  St.  Ann.  Sec.  13525,  p.637), 
remains  the  law  of  this  state.  We  cannot 
escape  the  conclusion  that  if  section 
13525,  R«  S.,  is  still  the  law,  and  if  it 
provides  that  the  salaries  and  expenses 
of  the  board  shall  be  paid  out  of  the 
fund  created  from  the  fees  collected  by 
the  board,  and  out  of  that  fund  only,  the 
attempt  to  appropriate  money  out  of  the 
general  revenue  fund  to  pay  any  part  of 
such  salaries  or  expenses  is  contrary 
to  the  existing  law  of  the  state,  as  de- 
clared in  section  13525,  supra. 

"It  cannot  be  said  that  the  act  appro- 
priating $3*000  from  the  general  revenue 
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fund  to  the  board  of  barber  examiners* 
fund  amounted  to  an  amendment  of  section 
13525,  R.S.  1929  (Mo.  St.  Ann.  Sec.  13525, 

' p.  637).  It  does  not  attempt  to  amend 
that  section.  Its  sole  purpose  was  to 
appropriate  $3,000  from  one  fund  to 
another.  It  reads  as  follows: 

"* There  is  hereby  appropriated  out  of 
the  state  treasury,  chargeable  to  the 
general  revenue  fund,  the  sum  of  three 
thousand  ($3,000.00)  dollars  to  the 
Board  of  Barber  Examiners  Fund.*  (Laws 
1933-34,  P.  12,  Sec.  12B.) 

"Besides,  legislation  of  a general  char- 
acter cannot  be  Included  in  an  appro- 
priation bill.  If  this  appropriation  bill 
had  attempted  to  amend  section  1.3525,  it 
would  have  been  void  in  that  it  v/ould 
have  violated  section  23  of  article  4 
of  the  Constitution  which  provides  that 
no  bill  shall  contain  more  than  one  sub- 
ject which  shall  be  clearly  expressed 
in  its  title.  There  is  no  doubt  but 
what  the  amendment  of  a general  statute 
such  as  section  13525,  and  the  mere  appro- 
priation of  money  are  two  entirely  diff- 
erent and  separate  subjects.  State  ex  rel. 
Hueller  v.  Thompson,  State  Auditor,  316 
Mo.  272,  239  S.  W.  333." 

Also,  in  a more  recent  case.  State  v*  Canada, 
(2d)  733,  1.  c*  790,  the  Court  said: 

"Appellant  contends  that  Missouri  would 
not  pay  his  full  tuition  in  an  adjacent 
State*  but  only  the  difference  between  the 
tuition  charged  by  the  University  of  Missouri 
and  that  charged  by  the  adjacent  States* 
as  provided  in  the  appropriation  act  of 
1935 ; The  proviso  in  the  1935  act  which 
attempts  to  limit  the  authority  of  the 
board  of  curators  to  the  payment  of  the 
- difference  between  the  tuition  in  Missouri 
and  in  the  adjacent  States  is  unconsti- 
tutional and  void;  A general  statute 
(section  9622,  R.  S;  1929  (Mo;  Sti  Ann. 

Sec;  9622,  p.  7323))  authorizes  the  board 
of  curators  of  Lincoln  University  to  pay 
the  reasonable  tuition  fees  of  negro  re- 
sidents of  Missouri  for  attendance  at  the 
university  of  any  adjacent  State.  This 
statute  cannot  be  repealed  or  amended 
except  by  subsequent  general  legislation* 

->Ctr 
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Legislation  of  a general  character  cannot 
be  ineluded  in  an  appropriation  bill. 

To  do  so  would  violate  section  2S  of 
article  4 of  the  Constitution,  which  pro- 
vides that  no  bill  shall  contain  more 
than  one  subject  which  shall  be  clearly 
expressed  in  its  title.  There  is  no 
question  but  what  the  mere  appropriation 
of  money  and  the  amendment  of  section 
9622,  a general  statute  granting  certain 
authority  to  the  board  of  curators,  are 
two  different  and  separate  subjects. 

State  sx  rol*  Davis  v.  Smith,  335  Mo,  1069, 

75  3.  W*  2d  $2$ ; State  ex  rel,  Hueller  v, 

Thompson,  316  Mo.  272,  2S9  S.  W.  33 g. 

The  valid  and  invalid  portions  of  the 
statute  are  separable.  If  we  disregard 
the  invalid  proviso,  there  is  left  a 
complete  workable  statute  which  appro- 
priates the  sum  of  $10,000  for  the  purposes 
therein  named.  * * 

Under  the  foregoing  decisions  the  Supreme  Court  has  held 
that  valid  and  invalid  portions  of  an  appropriation  bill  are 
separabie.  In  view  of  this,  that  portion  of  said  House  Bill 
396  appropriating  money  for  said  Department  of  Welfare  is  valid 
and  that  portion  underscored  which  attempts  to  legislate  and 
which  is  clearly  invalid  should  be  entirely  disregarded. 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that  those 
underscored  portions  of  Sections  6.010  and  6.020,  House  Bill 
396,  passed  by  the  67th  General  Assembly  are  invalid  for  the 
reason  that  it  is  an  attempt  by  the  Legislature  in  an  appro- 
priation act  to  pass  general  legislation  which  has  been  de- 
clared by  the  Appelate  Courts  of  this  state  to  be  invalid* 
However,  this  does  not  in  any  manner  invalidate  the  balance 
of  the  bill  appropriating  money  to  said  department* 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Mr*  Aubrey  R*  Hammett,  Jr* 


Very  truly  yours, 


ARH/mv 


JOHN  M.  DALTON 
Attorney  General 


lAXA'LXON:  Steamboats  and  other  vessels  owned  by  corporations  to 

be  assessed  in  the  county  in  which  such  owner  has  its 
principal  place  of  business. 


July  31,  1953 
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Honorable  Roderic  R.  Ashby 
Prosecuting  Attorney 
Mississippi  County 
Charleston,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  department,  reading  as  follows: 

"Enclosed  find  a copy  of  an  opinion  which  I 
have  this  day  given  the  County  Court  of 
Mississippi  County,  Missouri. 

"Simpson  Oil  Company,  a corporation,  whose 
home  office  is  in  Charleston,  Missouri  owns 
two  boats  and  pays  taxes  on  these  boats  in 
New  Madrid  County.  Simpson  Towing  Company 
is  an  individual,  Gladys  Simpson,  whose  home 
is  in  Charleston,  Missouri  and  owns  one  boat 
and  pays  taxes  on  this  boat  in  Mississippi 
County,  Missouri. 

"Please  give  your  opinion  whether  or  not  the 
two  boats  which  are  taxed  in  New  Madrid 
County,  Missouri  should  be  taxed  in  Mississip- 
pi County? 

"This  opinion  must  be  received  within  the  next 
three  weeks  before  the  tax  books  are  made  up." 

It  is  our  thought  that  the  taxation  of  steamboats  and 
other  vessels  is  controlled  by  the  provisions  of  Chapter  154, 
RSMo  1949.  Your  attention  is  particularly  directed  to  the 
provisions  of  Section  154.010,  RSMo  1949*  reading  as  follows: 

"l.  Steamboats  and  other  boats  and  vessels 
used  in  navigating  the  waters  of  this  state, 
and  all  shares,  stocks  and  interest  therein, 
are  hereby  declared  a special  class  of  prop- 
erty for  the  assessment  and  collection  of 
taxes. 
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"2.  All  taxes  on  such  property  shall  be 
assessed  and  collected  in  the  county  or 
city  in  which  the  owner  or  owners  of  said 
property  may  reside  at  the  time  of  assess- 
ment." 

You  have  not  so  stated  directly  in  your  opinion  request, 
but  we  have  assumed  that  the  vessels  referred  to  are  used  on 
the  Mississippi  River.  Such  being  the  case,  we  think  it  be- 
yond question  that  such  vessels  are  used  "in  navigating  the 
waters  of  this  state"  within  the  meaning  of  that  phrase  as 
used  in  Section  (l)  of  the  statute  quoted,  supra.  We  are 
persuaded  to  this  view  by  reason  of  the  provisions  of  Section 
2 of  the  Act  of  Admission  of  the  Territory  of  Missouri  into 
the  Union. 


In  the  preparation  of  this  opinion  we  have  also  given  due 
regard  to  the  provisions  of  Section  137.095#  RSMo  1949,  which 
reads  as  follows: 


"All  tangible  personal  property  of  busi- 
ness and  manufacturing  corporations  shall 
be  taxable  in  the  county  in  which  such 
property  may  be  situated  on  the  first  day 
of  January  of  the  year  for  which  such 
taxes  may  be  assessed,  and  every  business 
or  manufacturing  corporation  having  or 
owing  tangible  personal  property  on  the 
first  day  of  January  in  each  year,  which 
shall,  on  said  date,  be  situated  in  any 
other  county  than  the  one  in  which  said 
corporation  is  located,  shall  make  return 
thereof  to  the  assessor  of  such  county  or 
township  where  situated,  in  the  same  man- 
ner as  other  tangible  personal  property 
is  required  by  law  to  be  returned." 


It  will  be  observed  that  the  latter  statute  deals  with 
the  taxation  of  the  tangible  personal  property  of  business 
and  manufacturing  corporations  in  a general  manner  whereas  the 
statute  previously  quoted,  namely  Section  154.010,  RSMo  1949, 
deals  with  a particular  portion  of  such  general  class  of  tan- 
gible personal  property,  namely  steamboats  and  other  boats  and 
vessels  used  in  navigating  the  waters  of  this  state.  It  is 
true  that  the  general  statute  was  enacted  subsequent  to  the 
special  statute  which  deals  only  with  steamboats  and  other 
vessels.  On  the  face  of  it,  there  appears  to  be  a repugnancy 
between  the  provisions  of  the  two  statutes,  but  we  feel  that 
such  apparent  lack  of  harmony  is  to  be  resolved  by  application 
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of  the  rule  with  respect  to  general  and  special  statutes  which 
has  been  declared  by  the  Supreme  Court  of  Missouri  in  the  case 
of  State  ex  rel.  McKittrick,  Attorney  General,  vs.  Carolene 
Products  Company,  144  S.W.  (2d)  153*  from  which  we  quote,  l.c. 
156: 


" ’Where  there  is  one  statute  dealing  with 
a subject  in  general  and  comprehensive 
terms  and  another  dealing  with  a part  of 
the  same  subject  in  a more  minute  and 
definite  way,  the  two  should  be  read  to- 
gether and  harmonized,  if  possible,  with 
a view  to  giving  effect  to  a consistent 
legislative  policy;  but  to  the  extent  of 
any  necessary  repugnancy  between  them 
the  special  will  prevail  over  the  general 
statute.  Where  the  special  statute  is 
later,  it  will  be  regarded  as  an  exception 
to,  or  qualification  of,  the  prior  general 
one;  and  where  the  general  act  is  later, 
the  special  will  be  construed  as  remaining 
an  exception  to  its  terms,  unless  it  is  re- 
pealed in  express  words'  'or  by  ne~essary 
Implication.  * Quoted  wilTT  approval  in  the 
case  of  State  ex  rel.  Buchanan  County  v. 

Fulks,  296  Mo.  6l4,  247  S.W.  129,  loc.  clt. 

132."  (Emphasis  ours.) 

We  think  the  underscored  portion  of  this  rule  to  be  appli- 
cable in  the  present  instance,  particularly  in  the  light  of  the 
fact  that  the  latter  enacted  statute,  that  is  to  say.  Section 
137*095*  RSMo  1949*  does  not  purport  to  repeal,  in  any  manner, 
the  provisions  of  the  earlier  enacted  statute,  namely.  Section 
154.010. 

Applying  the  foregoing  rule  and  in  the  light  of  the  plain 
and  unambiguous  phraseology  found  in  Section  154.010,  RSMo  1949* 
it  is  our  thought  that  such  statute  is  controlling  with  respect 
to  the  taxation  of  steamboats  and  other  boats  and  vessels  used 
in  navigating  the  waters  of  this  state. 

CONCLUSION. 

In  the  premises,  we  are  of  the  opinion  that  steamboats  and 
other  vessels  used  in  navigating  the  waters  of  this  state,  which 
are  owned  by  corporations,  have  a situs  for  purposes  of  taxation 
in  the  county  in  which  such  corporation  has  its  principal  place 
of  business. 
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The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  Will  F.  Berry,  Jr. 

Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 
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Contingent  expenses  cf  the  General  Assembly 

incurred  prior  to  July  1,  1953  can  be  paid  out 
of  contingent  fund  General  Assembly  appropriation 
1951-53  and  out  of  Section  8.020,  uouse  Bill 
397  passed  by  the  67th  General  Assembly. 


November  16,  1953 


Kr.  Nevtcn  Atterbury 
State  Comptroller  and 
director  of  the  Budget 
Jefferson  City,  Missouri 

>ear  • r.  J tterbury: 

This  will  acknovledge  the  receipt  of  your  request  for  an 
opinion,  the  pertinent  part  of  which  reads* 

"We  wish  to  request  an  opinion  in  regard 
to  paying  accounts  incurred  during  the 
last  six  months  of  the  1951-53  biennium 
by  the  “Ouse  of  the  Missouri  Legislature. 

Vie  believe  you  are  familiar  to  some  extent 
with  this  matter.  In  brief,  the  house  has 
accumulated  items  which  should  be  paid 
amounting  to  17,7fi3«21.  They  have  a balance 
In  their  1951-53  contingent  recount  approp- 
riation cf  „6,351{«6l.  They  have  a balance 
in  their  1953-55  appropriation,  allotted 
end  unexpended,  in  the  amount  of  ,,<44* 53^.23 . 

All  the  above  Items  have  been  certified  to 
the  Comptroller  for  payment  between  the 
dates  of  February  27*  1953  ana  ^ay  30*  1953* 
with  exception  of  the  item  of  $5 *4-71  • '6 
to  cover  the  mouse's  fifty  per  cent  pay  of 
the  Inaugural  expenses. 

Would  It  be  possible  to  pay  the  accounts  above 
mentioned  out  of  the  1951-53  appropriation 
as  far  as  possible  and  then  pay  the  balance 
of  the  accounts  out  of  the  1953-55  appropriation?" 

A well  established  rule  of  statutory  construction  is 
that  appropriation  acts  must  be  construed  strictly:  St.  v. 

\ eatherby,  168  8«W»  (2d)  1048,  350  Mo.  741*  1°  St.  ex  rel. 

Bradshaw  v.  liaekman,  the  court  held  that  no  1 tate  office  can 
pay  out  the  money  of  the  • tate,  except  pursuant  to  Ctatutory 


authority  authorizing  and  warranting  such  payment.  Another  well 
established  rule  of  Statutory  construction  is  to  ascertain  the 
law  makers  Intention  from  words  used  and  all  rules  of  interpre- 
tation are  to  be  treated  as  subordinate  to  that  requireing  determina- 
tion of  Legislative  intent.  State  v.  Ball  171  S.W.  (2d)  7*7. 

Section  8*010  and  8.020  of  House  Bill  397  passed  by  the  67th 
General  Assembly  reads: 

"There  is  hereby  appropriated  out  of  the 
state  treasury,  chargeable  to  the  General 
Revenue  Fund,  the  sum  of  Five  Hurdred 
Seventy-three  Thousand  dollars  {>..  S73p000,00) , 
to  pay  the  salaries  of  the  members  of  the 
67th  and  88th  General  Assemblies  for  the 
period  beginning  July  1,  1953  and  ending 
June  30,  1955. 

—There  is  hereby  appropriated  out  of  the 
state  treasury,  chargeable  to  the  General 
Revenue  Fund  the  sum  of  Five  Hundred 
Seventy  ‘Thousand  dollars  (^5f0»000,00)  or 
so  much  thereof  as  may  be  necessary  to  pay 
the  contingent  expenses  and  to  pay  the 
salaries  of  elective  and  appointive  officers 
and  other  employees  of  the  General  Assembly 
for  the  period  beginning  July  1,  1953  and 


ending  June  30,  1955*  as  follows: 

Contingent  expenses  of  the  Senate *.210,000.00 

Contingent  expenses  of  the  House v3&0, 000.00 

Total  from  General  Revenue  Fund 5?0,66O.d)O" 


You  inquire  if  certain  contingent  expenses  of  the  House  of 
Representatives  incurred  in  the  early  part  of  1953  and  duly 
certified  for  payment  to  the  comptroller  prior  to  May  30,  1953 
may  be  paid  out  of  the  contingent  fund  of  the  appropriation 
1951-53  so  far  as  said  fund  will  permit  and  the  balance  paid  out 
of  the  foregoing  appropriation  under  House  Bill  397. 

Certainly  you  may  allow  payment  of  such  items  of  expense 
out  of  the  contingent  appropriation  for  1951-53  and  so  far  as 
said  fund  will  permit. 

At  first  blush  Jt  would  appear  that  the  foregoing 
appropriation  in  House  Bill  397  was  for  the  purpose  of 
defraying  expenses  incurred  only  during  the  period  beginning 
July  1,  1953  and  ending  June  30,  1955*  However,  a careful 
examination  of  said  appropriation  bill  wi 11  disclose  that  the 
purpose  of  said  appropriation  is  to  pay  among  other  things 
contingent  expenses  of  the  General  Assembly  for  the  period  of 
July  1,  1953  and  ending  June  30»  1955  which  does  not  designate 
that  said  appropriation  is  only  for  the  payment  of  such 


contingent  expenses  incurred  during  said  period  but  as  will  be 
shown  herein  by  the  decision  of  the  Supreme  Court  that  the 
only  question  is  whether  said  expenses  come  within  the  object 
to  which  the  appropriation  is  to  be  applied.  That  the  period 
specified  in  said  appropriation  merely  fixes  a period  for  which 
said  appropriation  is  available. 

A very  similar  situation  arose  and  wfs  decided  in  the  case 
of  State  ex  rel.  vs.  Thompson,  45  S V.  (2d)  1078.  The  facts  involved 
in  that  case  were  briefly  these:  Tfie  relatrix  had  in  1923  been 
found  eligible  to  receive  a Missouri  pension  for  the  deserving 
blind.  Her  application  had  been  duly  approved  and  certified  to 
the  State  Auditor  at  that  time.  She  remained  on  the  roll  until 
April  1,  1926,  at  which  time  the  commission  administering  the 
blind  pension  act  unwarrantedly  removed  her  name  therefrom,  i he 
was  restored  to  the  roll  on  September  12,  1928,  and  thereafter 
received  her  pension.  As  a result  of  subsequent  proceedings 
she  was  restored  on  the  roll  on  May  8,  1931,  retroactive  to  April 
1,  1926,  the  date  of  her  removal  therefrom.  The  respondent  in  the 
case,  the  State  Auditor,  refused  payment  for  the  period  from  April 
1,  1926,  to  September  12,  1928,  on  the  ground  that  the  then 
current  appropriation  for  the  biennial  period  beginning  the  first 
day  of  January,  1931*  and  ending  on  the  31st  day  of  December, 

1932,  was  not  available  for  that  purpose. 

The  court,  in  disposing  of  this  contention,  said  at  l.c.  1078: 

"The  only  question  here  is  whether  the  payment 
which  relatrix  seeks  to  have  made  out  cf  the 
state  treasury  is  within  the  ‘object*  to  which  the 
appropriation  under  the  act  just  set  out  is  to  be 
applied.  If  it  is  a 'pension  to  the  deserving  blind 
as  provided  for  in  chapter  51*  Revised  Statutes, 

1929,'  it  is.  The  language  in  the  title  of  the 
Appropriation  Act,  'for  the  biennial  period 
beginning  on  the  first  day  of  January,  1931*  and 
ending  on  the  thirty-first  day  of  December,  1932,' 
if  read  into  the  act  itself,  merely  limits  the 
period  within  which  the  appropriation  made  shall 
be  available,  in  conformity  with  said  section 
19  of  the  Constitution;  it  has  no  reference  to 
the  time  when  the  right  to  the  pensions  for  the 
payment  of  which  the  appropriation  is  made  should 
accrue  or  hed  accrued,  nor  to  the  period  for  which 
such  pensions  are  payable. 

"Section  8893  (Revision  of  1929)  provides  that  an 
adult  blind  person  having  the  qualifications  therein 
prescribed  'shall  be  entitled  to  receive,  when 
enrolled  under  the  provision  of  this  article,  an 
annual  pension,'  etc.  One  is  'enrolled  under  the 
provision  of  this  article'  when  his  name  is  placed 
on  the  blind  pension  roll  by  the  state  auditor. 

Section  8900.  When  enrolled  the  pensioner  is 
entitled  to  a pension  from  the  date  of  the  filing 
of  his  application  with  the  probate  court.  An 
Applicant’s  name  is  placed  on  the  blind  pension 


roll  upon  certification  by  the  commission  for  the 
blind;  it  is  stricken  from  the  roll  upon  a like 
certification  when  the  commission,  after  notice  and 
hearing , determines  that  the  pensioner  is  no  longer 
qualified  to  receive  a pension.  Section  8896.” 

Vihile  the  forego 'ng  decision  deals  with  a blind  pension 
appropriation  and  the  question  in  this  instance  is  with  contingent 
expenses  of  the  General  assembly,  we  are  unable  to  3ee  any 
distinction  and  believe  that  said  decision  ia  also  applicable 
to  contingent  expenses  of  the  General  Assembly,  that  is,  that 
the  sole  object  to  be  determined  is  whether  or  not  it  cones 
within  the  object  of  the  appropriation.  And  we  so  hold 
notwithstanding  the  fact  that  apparently  the  General  Assembly 
by  its  action  has  placed  a different  construction  on  the  law  for 
the  reason  that  it  has  not  been  uncommon  for  the  General  Assembly 
to  make  additional  appropriations  for  specifically  paying  expenses 
and  claims  where  former  appropriations  were  insufficient,  as 
under  House  Bill  lj.65  passed  by  the  67th  General  Assembly  providing 
for  another  appropriation  for  the  payment  of  contingent  expenses 
of  the  General  Assembly  for  a period  ending  **une  30*  1953 
which  appropriation  further  provides  that  it  Is  in  addition  to 
appropriations  made  for  the  same  purpose  for  1951-53*  However,  it  is 
a well  established  rule  of  Statutory  construction  that  legislative 
construction  of  a law  is  not  conclusive  as  to  its  meaning. 

Therefore,  in  view  of  the  foregoing  decision,  we  conclude 
that  such  contingent  expenses  questioned  herein  may  be  paid  out  of 
the  contingent  fund  of  the  General  Assembly  1951-53  insofar  as 
such  fund  will  permit  and  the  balance  of  such  contingent  expenses 
may  be  paid  out  of  the  contingent  fund  under  section  8,020,  House 
Bill  397. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  you  may 
pay  any  such  contingent  expenses  properly  certified  out  of  the 
contingent  fund  for  the  appropriation  of  the  General  Assembly  1951-53 
insofar  as  such  funds  will  permit  and  the  balance  of  such  contingent 
expenses  out  of  the  appropriation  provided  under  section  8.020, 

House  Dill  397»  passed  by  the  67th  General  Assembly, 

The  foregoing  opinion,  which  1 hereby  approve,  was  prepared  by 
my  Assistant,  Hr.  Aubrey  R.  hamraett,  Jr. 

Very  truly  yours. 


A HH/ lw 


JOHN  M.  DALTON 
Attorney  General 


CIVILIAN  -JIPLOYEES : 
SOCIAL  SECURITY: 


Civilian  employees  of  the  National  Guard, who  are 
paid  by  the  Federal  Government , are  not  subject 
to  coverage  under  the  State  Social  Security  Law, 
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December  22,  1953 


Honorable  Newton  Atterbury 
Comptroller  and  'udget  Director 
Department  of  Revenue 
Jefferson  City,  Missouri 

Dear  Sir: 

This  department  is  in  receipt  of  your  recent  request  for 
an  official  opinion.  You  thus  state  your  request: 

"We  have  been  presented  with  a question  con- 
cerning the  civilian  employees  of  the  Nation- 
al Guard. 

"Are  the  civilian  employees  State  employees 
or  Federal  employees? 

"In  order  to  give  you  some  of  the  background, 

Don  Guffey  was  present  at  a meeting  with  the 
financial  officer  of  the  National  Guard,  Gen- 
eral Sheppard,  along  with  Mr.  .Moore  and  Mr, 

Meyer  of  this  office,  when  we  discussed  the 
possibility  of  these  employees  being  State 
employees  and  subject  to  coverage  under  the 
State  Social  Security  program.  These  em- 
ployees are  paid  directly  by  the  Federal  Gov- 
ernment, however,  are  hired  and  supervised 
by  General  Sheppard  of  the  Adjutant  General’s 
Office." 

It  would  appear  that  your  inquiry  as  to  whether  civilian 
employees  of  t he  National  Guard  were  state  or  federal  e aployeos 
is  made  to  determine  whether  such  employees  are  "subject  to  cov- 
erage under  the  State  Social  Security  Program."  Therefore,  if  we 
answer  the  question  whether  civilian  employees  of  the  National 
Guard  are  subject  to  coverage  under  the  State  Social  Security 
Act,  we  will  have  determined  the  matter  of  your  inquiry. 

On  July  21,  1951#  this  department  rendered  an  opinion,  a 
copy  of  whioh  is  enclosed,  to  Honorable  Marion  Spicer,  Clerk  of  the 
Supreme  Court  of  Missouri,  which  opinion  held: 


lonorable  Newton  Atterbury 


"Since  the  members  of  the  State  Board  of  Law 
Examiners  do  not  reoeive  their  remuneration 
from  the  State,  they  are  not  covered  under  the 
provisions  of  Senate  Committee  Substitute  for 
Senate  Bill  #3. 

"We  are  further  of  the  opinion  that  the  execu- 
tive director  of  the  Missouri  Bar  and  the  Gener- 
al Chairman  of  the  Advisory  Committee  not  being 
officers  or  employees  of  the  State  or  any  poli- 
tical subdivision  thereof,  or  any  instrumentality 
of  either  of  them,  cannot  be  covered  under  the 
provisions  of  Senate  Bill  #3.” 

We  direct  particular  attention  to  page  4 and  to  the  first 
and  second  paragraphs  of  page  5 of  this  opinion.  It  will  be  noted 
(p.4)  that,  in  holding  that  the  State  Board  of  Law  Examiners  are 
not  covered  by  the  provisions  of  old  age  and  survivors  insurance 
law,  the  opinion  laid  down  the  principle  that  "unless  an  indivi- 
dual is  receiving  his  remuneration  from  the  state,  he  is  not  cov- 
ered by  the  agreement  entered  into  with  the  Federal  Security  Ad- 
ministrator, as  an  employee  of  the  state,  for  the  state  would  have 
no  way  of  collecting  the  contributions  imposed  by  this  act," 

In  view  of  your  statement  that  the  employees  in  question  are 
"paid  directly  by  the  Federal  government",  and  not  by  the  state, 
we  believe  that  this  principle  would  apply  in  this  instance, 

CONCLUSION 

It  is  the  opinion  of  this  department  that  civilian  employees 
of  the  National  Guard,  who  are  paid  by  the  Federal  Government,  are 
not  subject  to  coverage  under  the  State  Sooial  Security  law. 

The  foregoing  opinion,  which  I hereby  approve,  was  written 
by  my  Assistant,  Mr,  Hugh  P,  Williamson, 


Very  truly  yours. 


HPW/ld 


JOHN  M.  DALTON 

Attorney  General 


) It  Is  the  duty  of  the  Prosecuting  Attorney 
) to  represent  the  county  In  condemnation  of 
) right-of-way  for  establishment  of  county 
) road. 

) 


January  8,  1953  /-  S 


Acting  Prosecuting  Attorney 
Pettis  County 
Sedalla,  Missouri 

Desr  Mr.  BRraburg : 

We  h;  ve  your  recent  letter  In  which  you  reouest  en  opinion  of 
this  department.  Your  letter  In  oart  Is  as  follows: 

"I  would  like  to  know  If  It  Is  the  duty  of  the 
orosecutlng  attorney  to  represent  the  County  In  a 
condemnation  suit  for  a King  Bill  Rord,  or  If  this 
Is  a matter  to  be  handled  by  a private  attorney." 

The  so-called  King  Road  Bill  le  set  forth  In  Section  231. W*0, 

RSMo  19^9  to  Section*  231. 500  inclusive.  These  seotlone  provide 
for  the  Improvement,  construction,  recons time tlon  and  restoration 
of  eounty  roads.  The  law  pertaining  to  the  process  of  opening 
and  establishing  county  roads  is  set  forth  In  the  statutes  and 
the  part  of  such  law  pertaining  to  the  duties  of  proseouting 
attorneys  for  right  of  way  for  county  roads  Is  set  forth  in 
Section  228.100  RS?'o  19Jl9  which  ve  nuote  as  follows: 


CONDEMNATION  FOR  RIGHT  OF  WAY: 

For  County  Roads: 

Duty  of  Prosecuting  Attorney: 
King  Road  Bill: 
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"If  It  appears  that  sny  person  through  whose 
lands  such  proposed  road  should  run  hrs 
failed  or  refused  to  rellnauish  the  right  of 
wey,  or  1 8 not  willing  to  take  the  amount  of 
damages  offered  him  by  the  court  or  petitioners, 
or  both,  or  in  case  any  such  owner  is  lnoaoable 
of  contracting  or  Is  a nonresident  of  this  state, 
and  It  further  appears  to  the  county  court  that 

the  proposed  road  Is  of  suoh  great  nubile  utility 
as  to  warrant  Its  establishment,  the  county 
court  shall  ord^r  the  road  establTohod  and  shall 
direct  the  prosecuting  attorney  of  the  county  to 


Hon.  Harold  B.  Brmburg 


Institute  r>roceedlnrcs  In  the  name  of  the  county 
In  the  olrcult  oourt  for  the  ouroose  of  con- 
demnlnp  such  lends,  Such  proceedings  shall  l>e 
Instituted  and  conducted.  by  said  uroseoutli 


attorney  under  the  prorlslons  of  chepter 

rsmq-19^:-  (l;  iggfp:  mies^pr — 


Sing 

M 


(Underscoring  ours) 


CONCLUSION 


We  are  accordingly  of  the  opinion  that  It  Is  the  duty  of  the 
Prosecuting  Attorney  to  represent  the  county  In  condemnation  pro^ 
oeedlngs  for  the  obtaining  of  rl#it-of-vay  necessary  for  any  county 
road. 


Respeotfully  submitted 


SAMUEL  K.  WATSON 
ASSISTANT  ATTOPNEY  GENERAL 


A ' ROVED: 


ATTORNEY  GENE^  L 
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MOTOR  VEHICLE: 
REGISTRATION: 
LICENSE : 


A motor  vehicle  registration  license  is  un- 
necessary where  the  motor  vehicle  is  used 
exclusively  on  the  private  property  o. 


the 


owner* 


June  25,  1953 


Honorable  Jim  Banner 
Representative,  Camden  County 
C&mdenton,  Missouri 


Dear  Sir: 


This  is  in  reply  to  your  request  for  an  of- 
ficial opinion  from  my  office  received  on  June  17, 

1953.  This  request  is  as  follows: 

"I  would  like  to  hove  an  opinion  and 
here  is  my  proposition* 

"I  have  Just  o«ned  a cave  which  is 
three  fourths  of  a mile  from  the  Glaize 
arm  of  the  Lake,  Now  this  would  be  my 
own  private  road  and  I would  like  to 
use  an  old  school  bus  to  transport  my 
customers  from  the  lake  to  the  cave. 

There  would  be  no  charge  to  the  cus- 
tomers for  transporting  them.  And 
what  I want  to  know  is,  would  I have 
to  buy  license  for  this  bus  if  I kept 
it  on  my  own  private  road?  It  is  a 
36  passenger  bus  and  I think  if  I had 
to  buy  license  it  would  prohibit  me 
from  using  it," 

It  will  be  noted  in  the  language  of  the  statute 
that  one  of  the  conditions  making  necessary  the  registra- 
tion of  a motor  vehicle  and  that  it  shall  be  operated  or 
driven  upon  the  highways  of  this  State,  Section  301.020, 
RSMo  1949,  in  pertinent  part  is  as  follows: 

"301,020,  Registration  of  motor 
vehicles.  Every  owner  of  a motor 
vehicle  or  trailer,  which  shall  be 
operated  or  driven  upon  the  highways 
of  this  state,  except  as  herein  other- 
wise expressly  provided,  shall  file, 
by  mail  or  otherwise,  in  the  office 
of  the  director  of  revenue,  an  ap- 
plication for  registration  on  a blank 
to  be  furnished  by  the  director  of 
revenue  for  that  purpose,  containing:" 
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Prom  the  context  of  your  letter  it  is  presumed 
that  the  proposed  thirty-six  passenger  bus  will  not  be 
used  at  all  for  the  above  purpose. 

In  the  case  of  State  ex  rel.  D.C.  McClung  vs. 
Becker,  288  Mo.  607#  the  court  stated  at  l.c.  6l2,  as 
follows: 

"*  # * The  owner  of  such  vehicle  may 
operate  it  on  his  own  premises  with- 
out being  subject  to  the  payment  of 
the  registration  fee  imposed  by  the 
statute.  In  such  case  he  will  pay 
the  general  property  tax.  Ihe  State 
maintains  roads  and  bridges  at  great 
expense  and  exacts  a license  fee  for 
the  privilege  of  driving  or  operating 
these  high-powered  vehicles  thereon. 

It  is  clear  therefore  that  the  regis- 
tration fee  is  not  a tax  on  the  vehicle, 
but  upon  the  privilege  of  operating  it 
on  the  highways  of  the  State." 

It  may  be  seen  that  since  the  proposed  use  of 
this  motor  vehicle  is  to  be  confined  entirely  to  property 
belonging  to  you  registration  and  license  will  not  be  nec- 
essary. 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  office  that 
a motor  vehicle  registration  license  is  unnecessary  where 
the  motor  vehicle  is  used  exclusively  on  the  private  prop- 
erty of  the  owner. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  ray  Assistant,  Mr.  James  W.  Faris. 

Yours  very  truly. 


JWF:mw:irk 


JOHN  M.  DALTON 
Attorney  General 


CRIMINAL  LAW: 
HIGHWAYS: 

MOTOR  VEHICLES 


Mere  accidental  dropping  of  dangerous  substances 
upon  highways  is  not  alone  a criminal  offense. 

: Penalty  for  violation  of  Section  30I4..I6O,  RSMo 
I9J+9 , provided  by  Section  304*570,  RSMo  1949* 


FILED 


March  30,  1953 


Honorable  Harold  W.  T nrrick 
Prosecuting  Attorney 
Pettis  County 
Sedalia,  Mir. sour i 

Dear  Mr.  Parrick* 

By  your  lot  tor  of  March  10,  1953#  you  request  an 
official  opinion  of  this  office.  Your  request  was  phrased, 
in  port,  as  follows: 

"I  herewith  request  an  opinion  from 
your  office  with  regard  to  tho  above 
numbered  section,  30q..l60,  R.S.llo., 

1949- 

"My  specific  question  is  this:  Is 
the  driver  of  a vehicle  criminally 
liable,  under  this  section,  when  the 
dangerous  substances  named  in  the 
section  are  accidentally  dropped  from 
his  vehicle?  Is  the  driver  subject 
to  the  punishment  as  sot  out  in 
Section  301*.. 570,  R.S.llo. , 1949?" 

Sections  304«l60  and  304*570,  RS”o  1949#  are  quoted 
herev/i  tht 

M304*l60.  Placing  glass,  etc . , on 
hi ghway  prohibited.  — No  personThall 
throw  or  place,  or  cause  to  be  thrown 
or  placed,  on  or  upon  any  highway, 
any  tacks,  nails,  wire,  scrap  metal, 
glass,  crockery,  sharp  stones,  or 
other  substances  injurious  to  the  foet 
of  persons  or  animals,  or  to  the  tires 
or  wheels  of  vehicles,  including 
motor  vehicles.  Any  person  who  has 
purposely,  accidentally,  or  by  reason 
of  an  accident,  dropped  from  his 
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person  or  any  vehicle,  any  such  sub- 
stance upon  the  highway,  shall  immediately 
make  all  reasonable  efforts  to  clear 
such  highway  of  the  same," 

"30k. 570.  Penalty  for  violations.  — 

Any  person  who  violates  any  of  the  pro- 
visions of  this  chapter  for  which  no 
specific  punishment  is  provided,  upon 
conviction  thereof,  shall  be  punished 
by  a fine  of  not  less  then  five  dollars 
nor  more  than  five  hundred  dollars  or 
by  imprisonment  in  the  county  Jail  for 
a term  not  exceeding  two  years,  or  by 
both  such  fine  and  Imprisonment.” 

To  determine  whether  an  offense  under  the  above  sections 
has  beon  committed,  it  is  necessary  to  ascertain  the  intent 
required  to  make  criminal  the  commission  of  the  act  prohibited, 
or  failure  to  perform  the  act  required  to  be  performed, 

22  C.J.S.  07  sets  forth  the  following  text  as  to  what 
intent  is  required  in  statutory  criminal  offenses: 

"Whether  or  not  criminal  intent  or 
knowledge  is  an  element  of  a statutory 
crime  is  a matter  of  statutory  construction 
to  be  determined  in  a given  case  by  con- 
sidering the  subject  matter  of  the  pro- 
hibit}, on  as  well  as  the  language  of  the 
statute,  and  thus  ascertaining  the 
intention  of  the  legislature, 

The  two  sentences  of  faction  30k«l60,  supra,  should  be 
examined  separately.  The  first  sentence  creates  a prohibition 
a~ainst  placing  certain  articles  md  substancos  upon  the  high- 
way, The  second  sentence  imposes  a duty  to  remove  such 
articles  and  substances  from  the  highway.  In  the  first  sentence 
there  is  no  specific  provision  for  punishing  accidental  dropping, 
but  in  the  second  sentence,  there  is  specific  provision  for 
dealing  with  dangerous  articles  and  substances  that  have  been 
accidentally  dropped  upon  the  hi-hway. 

In  further  construing  Section  30l}.*1^0*  supra,  the  words 
of  action  constituting  the  o fense,  to  wit:  ’throw'  and  ’place*, 
should  be  defined.  In  Webster’s  Hew  International  Dictionary, 
Second  edition.  Unabridged,  ’place'  is  defined  as  follows: 
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”1.  To  put  In  a particular  spot  or 
place,  or  in  a certain  relative  position; 
to  fix;  settle;  locate;  dispose;  as  to 
place  a book  on  a shelf.  * * <*■  " 

♦Throw*  is  defined  by  the  sane  authority  as  follows: 

*'!>•  To  fling,  cast,  or  hurl,  with  a 
certain  whirling  motion  of  the  arm; 
as  to  throw  a ball;  hence,  to  fling  or 
cast  in  any  manner;  to  propel;  hurl; 
send;  * * * n 

The  tv;o  above  words  both  connote  a definite  intent  to 
perform  such  action.  However,  the  word  *accident»  is  defined 

as: 


”1*  Literally,  a befalling,  (a)  An 
event  that  takes  place  without  one's 
foresight  or  expectation;  an  undesired, 
sudden,  and  unexpected  accident  * ■»  * " 

Examination  of  the  definitions  cf  the  words  'throw*, 

'place*  and  'accident'  leads  to  the  conclusion  that  before 
criminal  penalty  can  be  invoked,  under  the  first  sentence  of 
Section  30L,l60,  supra,  there  must  be  a definite  intent  to  have 
the  proscribed  substance  or  article  upon  the  highway. 

The  question  arises  under  tlie  second  sentence  as  to 
whether  one  nay  be  held  liable  for  failing  to  make  all  reason- 
able efforts  to  clear  the  highway  of  substances  dropped  without 
the  knowledge  of  the  person  dropping  it. 

Strict  liability  has  been  imposed  by  statute  upon  persons 
enraged  in  selling  foods,  drugs  and  alcohol.  It  ha3  been  imposed 
upon  operators  of  automobiles,  and  iranosed  for  violations  of 
regulations  concerning  safety  of  the  highway.  Thus  in  Regina 
v.  Woodrow,  113>  M & W I4.0I4.,  153  Bag,  Reps.  907,  a tobacco  dealer 
was  held  liable  to  a penalty  for  having  in  his  possession 
adulterated  tobacco,  although  he  purchased  it  a3  genuine,  and 
had  no  knowledge  or  cause  to  suspect  that  it  vas  adulterated. 

The  statute  under  Y/liich  the  defendant  was  prosecuted  was  an 
amendment  to  a previous  act,  wherein  knowledge  of  adulteration 
was  essential,  and  the  amendment  was  for  the  express  purpose 
of  removing  the  required  element  of  knowledge. 

In  the  case  of  Commonwealth  v.  Farren,  91  Maas.  4.89,  a 
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person  selling  adulterated  milk  was  convicted,  evon  though  he 
had  no  knowledge  that  the  nilk  was  adulterated.  In  this  in- 
stance, the  statute  under  which  the  defendant  was  prosecuted 
was  an  amendment  cf  a previous  statute  requiring  knowledge  of 
adulteration.  The  amendment  was  for  the  purpose  of  eliminating 
the  knowledge  requirement. 

In  the  case  of  Hayes  v.  i chueler,  107  Kan.  635#  193  P&c. 

311,  the  conviction  of  the  defendant  for  violation  of  a city 
ordinance,  requiring  a motor  car  to  display  a red  rear  light 
at  night,  v.ac  upheld,  even  though  the  li  ht  became  extinguished 
without  knowledge  of  the  defendant. 

In  the  cases  cited  above,  the  statutes  were  either  re- 
enactments of  previous  statutes  vherein  knowledge  of  violation 
was  reouired,  or  else  the  statute,  by  its  language,  was  subject 
to  no  other  interpretation. 

Since  it  is  an  elementary  principle  of  statutory  construction 
that  each  statute  Is  to  be  construed  as  a whole,  and  all  pro- 
visions thereof  are  to  be  considered  and  must  be  construed 
strictly  in  favor  of  an  accused,  we  must  consider  the  import  of 
the  phrase  ’’make  all  reasonable  efforts."  Since  it  is  impossible 
to  make  any  reasonable  effort  to  clear  the  highway  without 
knowledge  t>.£t  a substance  h»  s been  dropped,  the  implication  is 
strong  that  the  legislature,  did  not  intend  to  impose  strict 
liability  and  penalize  persons,  who,  unknowingly  dropping  a sub- 
stance on  the  highway,  have  fulled  to  remove  the  same. 

In  answer  to  your  question  ns  to  who  titer  persons  who 
violate  Section  30q-*l&0  are  to  be  punished  in  accordance  vd  th 
Section  30Jf.570,  we  should  examine  the  history  of  the  two  sections. 

Section  3C4.160  was  formerly  subsection  (j)  of  Section 
81^.01,  Missouri  Revised  Statutes,  1939#  section  heading  'Mis- 
cellaneous Offenses',  and  was  punishable  by  subsection  (d)  of 
Section  SI^OIl,  Missouri  Revised  rtatutes,  1939*  Subsection  (J) 
of  Section  oq.01  was  repealed  by  the  19^9  revision,  and  re-enacted 
as  Section  304-«l60.  Subsection  (d)  of  Section  was  also 

repealed  and  re-enacted  as  Socticn  30l{..570,  to  continue  the 
general  penalty  clause  in  this  chapter,  even  though  other  parts 
of  Section  3l|.o[j.  wore  removed. 

CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that: 

(1)  A person  accidentally  dropping  a substance  proscribed 

- 
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by  Section  30i^,l60,  RSITo  19l*9»  cannot  be  held  criminally 
liable  for  failure  to  make  all  reasonable  efforts  to  clear 
such  substance  or  article  from  the  hi  hwry,  unless  he  has 
knowledge  that  the  substance  has  been  dropped, 

■v 

(2)  Penalty  for  violation  of  faction  30lj.,l60#  RSMo  19^9# 
is  prescribed  by  Section  30l|.«5>70,  HSKo  19^4-9 • 

This  opinion,  which  I hereby  approve,  v;as  prepared  by  my 
Assistant,  Mr,  Paul  McGhee, 


Yours  v.  ry  truly. 


JOHN  M.  HALT  I 
Attorney  Heneral 
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SPECIAL  ROAD  DISTRICTS:  Manner  of  casting  a ballot  in  an 

ELECTIONS:  election  to  continue  or  discontinue  the 

organization  of  a special  road  district. 


April  3,  1953 


FILED 


Honorable  Harold  W,  Barrick 
Prosecuting  Attorney  of  Pettis  County 
Sedalia,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  recent  request  for  an  official 
opinion  of  this  office  which  request  reads  as  follows: 

"I  herewith  request  an  opinion  from 
your  office  concerning  the  interpre- 
tation of  above  mentioned  subsection 
of  Section  233.160  R.S.  Mo.,  1949. 

It  appears  that  this  subsection  is  con- 
fusing as  to  the  manner  of  casting  a 
ballot  and  the  determination  of  the  out- 
come of  an  election  for  dissolution  of 
a special  road  district. 

"Such  an  election  has  been  petitioned 
for  in  Pettis  County,  and  the  County 
Court  is  awaiting  an  interpretation  of 
this  subsection  by  your  office  before 
setting  the  date  for  the  special  election. 

I am  sure  that  they  would  appreciate  an 
opinion  as  soon  as  it  is  possible  for  you 
to  obtain  one  for  us." 

Section  233*160,  RSMo  1949,  provides  for  the  holding  of  an 
election  to  vote  on  the  proposition  of  dissolving  a special  road 
district.  Paragraph  3 of  this  section  to  which  you  refer,  reads 
as  follows: 
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"3.  The  county  court  shall  have  the 
ballots  for  such  election  printed  and 
shall  have  printed  on  such  ballots  *For 
the  disorganization  of  the  special  road 
district,1  * Against  the  disorganization 
of  the  special  road  district,*  with  the 
direction  * Erase  the  clause  you  do  not 
favor. * If  a majority  of  the  votes  upon 
such  proposition  be  cast  against  it,  said 
district  shall  be  disincorporated  and  the 
operation  of  the  law  shall  cease  in  said 
district.  In  all  other  respects  said 
election,  and  the  results  thereof,  shall 
be  governed  by  the  provisions  of  sections 
233.010  to  233. 165. " 

It  is  provided  that  the  ballots  to  be  used  at  such  election 
shall  have  printed  thereon  "for  the  disorganization  of  the  special 
road  district,"  "against  the  disorganization  of  the  special  road 
district."  Said  section  further  provides  that  the  ballot  shall 
contain  the  direction  "erase  the  clause  you  do  not  favor."  The 
term  erase  used  in  connection  with  election  laws  is  defined  in  15 
Words  and  Phrases,  16&,  citing  the  case  of  Vallier  v.  Brakke,  64 
N.  W.  130,  as  follows: 

"*  * *a  voter  may  erase  the  name  of  a 
candidate  by  crossing  it  out.  as  one  of 
the  definitions  of  *to  erase*  is  to  cross 
out,  and  a cross  would  indicate  the  in- 
tention to  erase  it  as  well  as  drawing 
a line  through  it." 

Under  such  definition  we  are  of  the  opinion  that  if  a voter 
wishes  to  vote  for  the  disorganization  of  the  special  road  district 
he  would  do  so  by  drawing  a line  through  or  striking  out  the  clause 
against  the  disorganization  of  the  special  road  district,  and  if  a 
voter  wishes  to  vote  against  the  disorganization,  he  may  do  so  by 
drawing  a line  through  or  striking  out  the  clause  for  the  disorgani- 
zation of  the  special  road  district.  In  making  a determination  of 
the  outcome  of  such  election,  a count  would  be  made  of  the  clauses 
not  so  stricken  out  either  for  or  against  the  proposition. 

CONCLUSION 


Therefore  it  is  the  opinion  of  this  office  that  under  Section 
233.160,  RSMo  1949,  providing  for  an  election  to  vote  on  the  question 
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as  to  whether  the  organization  of  a special  road  district  is  to  be 
continued  or  discontinued  a voter  may  vote  for  the  disorganization 
by  striking  out  the  clause  as  contained  on  the  ballot  "against  the 
disorganization  of  the  special  road  district"  and  vice  versa*  In 
making  a determination  of  the  outcome  of  such  election  a count  would 
be  made  of  the  clauses  not  stricken. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  Assistant,  Kr.  D.  D.  Guffey* 


Very  truly  yours, 


JOHN  M.  DALTON 
Attorney  General 
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SUBPOENAS:  Circuit  Clerk  may  issue  subpoena  in  blank. 

WI TNESSES : 


FILED 
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May  21,  1953 


Honorable  Harold  7;.  Barrick 
Prosecuting  Attorney 
Pettis  County 
Sedalia,  Missouri 

Dear  Mr.  Barrick: 

In  your  letter  of  May  12,  1953#  you  requested 
an  official  opinion  on  the  following  question: 

"’Can  a Circuit  Clerk  under  the  appli- 
cable Statutes  of  Missouri  legally  Is- 
sue a subpoena  for  a witness  in  blank’?" 

Section  l4.9i.O9O,  RST'o  1949#  authorizes  issuance 
of  summons  to  witnesses  by  the  Clerk  of  the  Court  where- 
in a mar. ter  is  pending,  or  by  a notary  public  of  the 
county,  as  follows: 

"491.090.  Summons  of  witnesses  .—In 
all  cases  where  witnesses  are  required 
to  attend  the  trial  In  any  cause  in  any 
court  of  record,  a summons  shall  be  is- 
sued by  the  clerk  of  the  court  wherein 
the  matter  is  pending,  or  by  some  notary 
public  of  the  county  wherein  such  trial 
shall  be  had,  stating  the  day  and  place 
when  and  where  the  witnesses  are  to  ap- 
pear." 

Section  491.100  (1),  RSMo  1949#  specifies  the 
form  of  summons  of  witnesses: 

"491 .100.  Subpoena,  how  issued— action 
of  court  when  subpoena  commands  product- 
ion of  papers.— 1.  Such  summons  shall 
be  in  the  form  of  a subpoena,  shall  state 
the  name  of  the  court  and  the  title  of 
the  action,  and  shall  command  each  person 
to  whom  it  is  directed  to  attend  and  give 
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testimony  at  a time  and  place  therein 
specified*  The  clerk  of  the  court  where- 
in the  matter  is  penning,  or  the  notary 
public  cf  the  county  wherein  such  trial 
shall  be  had,  shall  issue  a subpoena,  or 
a subpoena  for  the  production  of  docu- 
mentary evidence,  signed  and  sealed  but 
otherwise  in  blank*  to  a party  request- 
ing it,  who  shall  fill  it  in  before  ser- 
viced 

(Underscoring  ours.) 


This  section  was  previously  Section  1898,  T?.S. 

Mo*  1939#  and  read  as  follows: 

"Sec*  1898,  Subpoena,  how  issued  and 
served. --Such  summons  shall  contain 
the  names  of  all  witnesses  for  whom  a 
summons  is  required,  by  the  same  party, 
in  the  same  cause,  at  the  same  time, 
who  reside  in  the  same  county,  and  may- 
be served  in  any  county  in  the  state." 

The  obvious  purpose  of  amending  Section  1898  (Lav/s 
1947*  Vol.  II,  Page  237)  was  to  eliminate  the  necessity 
of  filling  in  the  names  of  witnesses  in  the  subpoena  by 
the  issuing  clerk  or  notary  public,  and  to  provide  for 
issuance  of  "blank"  subpoenas. 


CONCLUSION 

It  is,  therefore,  the  opinion  of  this  office 
that  the  Clerk  of  a Circuit  Court  may  issue  a subpoena 
signed  and  sealed,  but  otherwise  in  blank,  to  a party 
requesting  it,  who  shall  fill  it  in  before  service. 

The  foregoing  opinion,  which  I hereby  approve, 
was  prepared  by  my  Assistant,  Mr.  Paul  McGhee. 

Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 
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TAXATION:  Penalty  1‘or  delinquent  scate  and  county  property 

taxes  should  not  be  assessed  on  property  owned 
SERVICEMAN:  us  tenants  by  the  entirety,  where  such  delinquency 

occurs  during  period  that  husband  is  absent  from 
his  home  and  engaged  in  the  military  service 
of  this  state  or  of  the  United  States. 


JCIiri  K.  DALTON 

xxxxi bciocxx 


July  7,  1953 


John 


Honorable  Harold  W*  13arrick 
prosecuting  Attorney 
Pettis  County 
Sedalia,  issouri 


Dear  Hr.  barrick: 

This  is  in  response  to  your  request  for  opinion  dated 
June  9*  1953#  which  roads,  in  part,  as  follows: 

"At  the  request  of  Miss  Hazel  Palmer, 

County  Collector  of  Pettis  County,  I 
hereby  request  an  official  opinion 
from  your  office  on  the  following 
questions 

Can  a penalty  be  waived  by  the 
county  collector  on  property  taxes 
assessed  against  property  held  by  the 
entirety  by  a service  man  and  his  wife 
where  the  service  man  was  on  involuntary 
active  duty  and  has  just  returned?" 

The  question  submitted  involves  the  Interpretation  of 
Section  139.100,  RSMo  1949»  the  pertinent  portion  of  which  reads 
as  follows: 

"1.  If  any  taxpayer  shall  fail  or 
neglect  to  pay  such  collector  his  taxes 
at  the  time  and  place  required  by  such 
notices,  then  it  shall  be  the  duty  of 
the  collector  after  the  first  day  of 
January  then  next  ensuing,  to  collect 
and  account  for,  as  other  taxes,  an 
additional  tax,  as  penalty,  the  amount 
provided  for  in  section  lqO.lOO. 
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"2.  Collectors  shall,  on  the  day  of 
their  annual  settlement  with  the  county 
court,  file  with  said  court  a statement, 
under  oath,  of  the  amount  so  received, 
and  from  whom  received,  and  settle  with 
the  court  therefor;  provided,  however, 
that  said  interest  shall  not  be  charge- 
able against  persons  who  are  absent  from 
their  homes,  and  engaged  in  the  military 
service  of  this  state  or  of  the  United 
States;  # * 

The  comparable  section  under  the  1939  revision  (sec.  11085, 
R.S.  Mo.  1939)  was  construed  in  an  opinion  of  this  office  dated 
October  18,  19 45#  and  directed  to  the  Honorable  Forrest  Smith, 
State  Auditor,  Jefferson  City,  Missouri,  a copy  of  which  we 
enclose.  Section  11085,  R.S.  Mo.  1939*  was  amended,  following 
the  rendition  of  the  above-mentioned  opinion,  in  the  Laws  of 
19^7,  Vol.  II,  page  1|25,  hut  the  amendment  does  not  alter  the 
conclusion  reached  therein. 

The  conclusion  of  the  1945  opinion  was  that  the  collector 
of  state  and  county  taxes  should  not  charge  any  penalty,  as 
provided  in  Section  11124,  R.S.  Mo.  1939  (Sec.  l4-0.100,  RSMo 
1949 )»  against  any  taxpayer  during  the  period  that  the  taxpayer 
is  absent  from  his  home  and  engaged  in  the  military  service  of 
this  state  or  of  the  United  States.  Since  the  pertinent  statu- 
tory provisions  are  the  same  now  as  they  were  at  the  time  of 
the  rendition  of  that  opinion,  we  hereby  reaffirm  the  conclusion 
reached  therein. 

As  we  understand  the  question  submitted  by  you,  the  only 
difference  tiiat  exists  between  the  situation  that  you  have 
presented  to  you  and  the  general  problem  that  was  analyzed  in 
the  1945  opinion  is  that  under  your  set  of  facts  the  serviceman 
in  question  owned  the  property  against  which  the  tax  was  assessed 
as  a tenant  by  the  entirety  with  his  wife.  In  our  opinion  that 
fact  would  not  alter  the  conclusion  reached  in  the  1945  opinion. 

The  nature  of  the  tenancy  under  a tenancy  by  the  entirety 
is  such  that  neither  the  husband  nor  the  wife  have  any  separate 
interest  in  the  property  so  owned.  In  Brewing  Co.  v.  Saxy, 

273  Mo.  159*  l.c.  lt>3,  the  court  so  construed  the  tenancy: 

"In  earner  v.  Jones,  52  Mo.  68,  it  was  said: 

M *At  Common  law  a conveyance  in  fee  to  husband 
and  wife,  of  real  estate,  created  a tenancy 
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by  the  entirety.  But  being  one  person  in  law, 
they  took  the  estate  as  one  person,  Each 
being  the  owner  of  the  entire  estate;  neither 
of  whoa  had  any  separate  or  joint  interest, 
but  a unity  or  entirety  of  the  whole,  * * *" 

Again,  Mo,  l.c.  170,  the  court  said: 

" * * a-  we  conclude  that  where  a judgment 
and  execution  thereon  are  against  a husband 
alone,  not  including  the  wife,  such  judgment 
and  execution  cannot  affect  in  any  way  prop- 
erty held  by  then  by  the  entirety,  nor  can 
it  affect  any  supposed  separate  interest  of 
the  husband  therein,  for  he  has  no  separate 
interest," 

It  necessarily  follows  that  if  the  husband  has  no  separate 
interest  in  the  property  held  as  tenants  by  the  entirety  neither 
does  the  wife.  Therefore,  any  assessment  of  a penalty  for 
delinquency  in  the  payment  of  taxes  on  property  held  as  tenants 
by  the  entirety  would  necessarily  be  an  assessment  against  both 
the  husband  and  the  wife.  In  view  of  the  proviso  contained  in 
Section  139*100,  supra,  it  is  our  conclusion  that  such  an  assess- 
ment of  a penalty  for  delinquent  taxes  cannot  be  made. 

We  do  not  believe  that  this  can  properly  be  referred  to  as 
a waiver  of  the  penalty  by  the  county  collector.  The  word 
"waive"  is  defined  in  Black’s  Law  Dictionary,  Second  Edition, 
as  follows: 


"In  modern  law,  to  renounce,  repudiate,  or 
surrender  a claim,  a privilege,  a right,  or 
the  opportunity  to  take  advantage  of  some 
defect,  irregularity,  or  wrong," 

In  the  situation  presented,  and  under  the  conclusion  reached, 
the  county  collector  did  not  have  the  opportunity  to  assess  the 
penalty  otherwise  provided  for  delinquency  of  property  taxes 
because  Section  139.100,  supra,  says  that  "said  interest  shall 
not  be  chargeable  against  persons  who  are  absent  from  their  homes, 
and  engaged  in  the  military  service  of  this  state  or  of  the  United 
States,"  (Emphasis  ours,) 
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CONCLUSION 


It  Is  the  opinion  of  this  office  that  the  penalty  for 
delinquent  property  taxes  provided  for  in  Section  lij.0.100, 
referred  to  in  Section  139*100,  RSMo  1949*  should  not  be 
assessed  on  property  owned  as  tenants  by  the  entirety,  where 
such  delinquency  occurs  during  the  period  that  the  husband 
is  absent  from  his  home  and  engaged  in  the  military  service 
of  this  state  or  of  the  United  States, 

The  foregoing  opinion,  which  I hereby  approve,  r/as 
prepared  by  my  Assistant,  Mr,  John  W,  Inglish, 


Jviljml 

Enc, 


Yqtiri  very  truly, 

ly 


u 


JOHN  M.\  DALTON 
Attorney  General 


TAXATION:  i/nas^essed  personal  property  may  not  be  added  to  tax 
books  after  October  31  by  assessor,  collector  or 
county  court,  and  therefore  person  whose  property 
was  not  assessed  is  entitled  to  a statement  that 
(COPY)  no  taxes  were  owed  by  him.  County  of  residence  on 

January  1 is  county  from  which  statement  regarding 
personal  property  tax  liability  must  be  obtained 
for  use  under  Section  301.025,  MoRS,  1951  Supp. 


July  31,  1953 


Piled:  No.  5 


Honorable  Harold  W.  Barrick 
Prosecuting  Attorney 
Pettis  County 
Sedalia,  Missouri 

Dear  Sir: 

We  have  received  your  request  for  an  opinion  of  this 
office,  which  request  reads  as  follows: 

"At  the  request  of  Miss  Hazel  Palmer, 

County  Collector  of  Pettis  County,  I 
hereby  request  an  official  opinion 
from  your  office  on  the  following  ques- 
tions : 

1.  Where  a county  assessor  has 
failed  to  assess  a resident’s  personal 
property,  including  an  automobile, 
located  in  his  county  on  January  1, 
and  the  person  comes  to  pay  his  or  her 
taxes  and  discovers  such  failure  to  be 
assessed,  can  the  assessor  or  the  col- 
lector or  the  county  court  make  an 
addition  on  the  tax  book  of  an  assessment 
due  so  the  person  could  pay  the  tax 
thereon  for  the  current  year  then  due? 

2.  If  a resident  of  one  county  in 
Missouri  on  January  1 moves  to  another 
county  (whether  one  day  or  six  months 
after  assessment  date)  and  comes  to  the 
collector's  office  where  he  last  moved 
to  pay  his  taxes  due  November  1 and  his 
name  is  not  on  the  personal  property  tax 
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book,  can  he  be  put  on  as  an  addition  If  he 
says  he  was  not  assessed  in  the  other  county 
and  had  not  paid  any  current  taxes  where  he 
resided  on  January  1? 

3.  When  a person  is  put  on  as  an  addition 
to  the  current  tax  book  after  January  1,  can 
the  penalty  which  begins  January  1 be  waived 
by  the  county  collector,  or  must  the  penalty 
also  be  added? 

4,  would  being  a resident  of  another 
county  in  Missouri  on  assessment  date, 

January  1,  and  not  being  assessed  there, 
force  the  county  collector  to  tell  the  person 
to  go  back  to  that  county  and  obtain  his 
statement  or  clearance  so  he  can  secure  an 
automobile  license  in  the  county  wnere  he 
moved  to  and  where  he  now  resides? 

5*  Under  House  Bill  211,  effective 
January  1,  1952,  providing  that  personal 
property  taxes  be  paid  before  license  is 
issued,  can  any  county  collector  refuse  to 
give  any  person  who  might  come  to  the  tax 
window  and  request  it,  a statement  that  no 
taxes  for  the  preceding  year  are  due  in  that 
office,  even  though  the  person  says  he  did 
not  live  in  that  collector's  county  on 
assessment  date  and  even  though  from  ques- 
tioning the  person,  the  collector  may  believe 
the  person  does  owe  such  tax  in  another 
county  in  Missouri  and  is  just  trying  to 
circumvent  the  law?" 

Your  Inquiries  all  concern  the  application  of  Section 
301*025*  MoRS,  1951  Supp*,  which  reads  as  follows: 

"No  state  registration  license  to 
oporate  any  motor  vehicle  in  this  state 
shall  be  issued  unless  the  application 
for  license  is  accompanied  by  a tax 
receipt  or  a statement  certified  by  the 
county  or  township  collector  of  the 
county  or  township  in  which  the  applicant's 
property  was  assessed  snowing  that  the 
state  and  county  tangible  personal  property 
taxes  for  the  preceding  year  have  been  paid 
by  the  applicant  or  that  no  such  taxes  were 
due.  iivery  county  and  township  collector 
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siall  give  each  person  a tax  receipt  or  a 
certified  statement  of  tangible  personal 
property  taxes  paid*  .-here  no  such  taxes 
are  due  each  such  collector  shall , upon 
request,  certify  such  fact  and  transmit 
such  statement  to  the  person  making  the 
request.  The  director  of  revenue  shall 
make  necessary  rules  and  regulations  for 
the  enforcement  of  this  section,  and  shall 
design  all  necessary  forms • " 

Answer  to  your  inquiries  requires  consideration  of  the 
general  scheme  for  the  assessment  and  collection  of  personal 
property  taxes.  Section  137*075*  RSMo  1914-9,  fixes  January  1 as 
the  assessment  date  for  taxation  of  tangible  personal  property* 
Section  137*090,  RSMo  1949*  makes  tangible  personal  property 
taxable  at  the  residence  of  the  owner  thereof* 

Section  137*115*  RSMo  1949*  provides: 

”1*  After  receiving  the  necessary  forms 
the  assessor  or  his  deputy  or  deputies 
shall,  except  in  the  city  of  St.  Louis, 
between  the  first  day  of  January  and  the 
first  day  of  June,  194&#  and  each  year 
thereafter,  proceed  to  make  a list  of  all 
real  and  tangible  personal  property  in 
his  oounty,  town  or  district,  and  assess 
the  same  at  its  true  value  in  money  in 
the  manner  following,  to  wit:  He  shall 
call  at  the  office,  place  of  doing  busi- 
ness or  residence  of  each  person  required 
by  this  chapter  to  list  property,  and 
shall  require  such  persons  to  make  a 
correct  statement  of  all  taxable  real 
and  tangible  personal  property  in  the 
county  owned  by  such  person,  except  mer- 
chandise which  may  be  required  to  pay  a 
license  tax  and  except  all  other  property 
which  may  be  exempted  by  law  from  taxation* 

"2*  The  person  listing  the  property  shall 
enter  a true  or  correct  statement  of  suoh 
property,  in  a printed  blank  prepared  for 
that  purpose,  which  statement  after  being 
filled  out  shall  be  signed  and  either 
affirmed  or  sworn  to  as  provided  in  section 
137*155*  The  list  shall  then  be  delivered 
to  the  assessor." 

Section  137*125,  RSMo  1949,  provides,  in  part: 

"1.  If  any  person  required  by  this  chapter 
to  list  property  shall  be  sick  or  absent 
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when  the  assessor  calls  for  a list  of  his 
property,  the  assessor  shall  leave  at  the 
office,  or  the  usual  place  of  residence  or 
business  of  such  person,  a printed  assess- 
ment blank  and  a printed  notice,  requiring 
such  person  to  make  out  and  mail  or  take 
to  the  office  of  said  assessor,  not  more 
than  twenty  days  from  the  date  of  such 
notice,  a sworn  statement  of  the  property 
which  he  is  required  to  list.” 

Section  137.130,  RSMo  1949#  provides: 

"Whenever  th^re  shall  be  any  taxable  prop- 
erty in  any  county,  and  from  any  cause  no 
list  thereof  shall  be  given  to  the  assessor 
in  proper  time  and  manner,  the  assessor 
shall  himself  make  out  the  list,  on  his  own 
view,  or  on  the  best  information  he  can 
obtain;  and  for  that  purpose  he  shall  have 
lawful  right  to  enter  into  any  lands  and 
make  any  examination  and  search  wdich  may 
be  necessary,  and  may  examine  any  person 
upon  oath  touching  the  same." 

Section  137.215,  RSMo  1949#  provides  for  the  assessor's 
making  the  personal  property  tax  book.  Under  Section  137*245, 
RSMo  1949,  the  assessor's  books  are  required  to  be  completed 
on  or  before  May  31  of  each  year. 

Section  137*265,  RSMo  1949,  provides: 

"An  assessment  of  property  or  charges  for 
taxes  thereon  shall  not  be  considered 
illegal  on  account  of  any  informality  in 
making  the  assessment,  or  in  the  tax  lists, 
or  on  account  of  the  assessment  not  being 
made  or  completed  within  the  time  required 
by  law." 

Section  137*280,  RSMo  1949#  provides: 

"If  any  person,  being  notified  as  aforesaid, 
shall  fail  to  deliver  the  required  list  to 
the  assessor,  the  property  which  ought  to 
have  been  listed  shall  be  assessed  at  double 
its  value;  and  if  the  assessor  shall  neglect 
or  refuse  so  to  do,  he  shall  be  liable  in 
each  case,  to  a penalty  of  fifty  dollars, 
to  be  recovered  at  the  suit  of  the  county, 
said  to  be  paid  into  the  county  school  fund; 
provided,  that  the  assessor  may  omit  assessing 
the  penalty  in  any  case  where  he  is  satisfied 
the  neglect  is  unavoidable  and  not  willful." 
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.Section  I38.OIO,  RSMo  1949*  provides  that  the  county  board 
of  equalization,  in  regular  session,  may  add  any  property  omitted 
from  the  assessor's  books* 

Section  138*380,  RSMo  1949*  authorizes  the  State  Tax 
Commission  "To  cause  to  be  placed  upon  the  assessment  rolls  at 
any  time  during  the  year  omitted  property  which  may  be  discovered 
to  have,  for  any  reason,  escaped  assessment  and  taxation,  * «" 

Under  Seotion  137*290,  RSMo  1949*  the  tax  books  are  required 
to  be  delivered  to  the  county  collector  before  October  31  of 
each  year  and  he  thereupon  proceeds  to  collect  the  taxes  listed 
in  said  books* 

A fundamental  rule  of  our  taxing  system  is  that  "there 
must  be  a valid  assessment  to  support  a levy  for  taxes."  State 
ex  rel*  Jackson  County  Library  Dist*  v*  e'vans,  360  Mo*  1052, 

232  S.W.  (2d)  386,  l.c.  388. 

The  above  outlined  statutory  scheme  for  the  assessment  of 
personal  property  for  taxation  shows  quite  clearly  that  the 
assessment  machinery  must  be  put  in  operation  by  the  assessor's 
calling  on  all  persons  residing  in  his  county  and  requiring 
them  to  make  a list  of  their  personal  property.  Section  137.115* 
supra.  If  the  owner  of  such  property  to  whom  the  list  has  been 
delivered  fails  or  refuses  to  return  such  list  to  the  assessor, 
the  assessor  may  make  the  list  for  him,  but  delivery  of  such 
list  to  the  taxpayer  is  a condition  precedent  to  the  right  of 
the  assessor  to  do  so*  State  ex  rel*  Wenneker  v*  Cummings, 

151  Mo.  49*  52  S.W.  29}  State  ex  rel.  Ziegenhein  v.  Spencer, 

114  Mo.  574,  21  S.W.  837. 

Said  statutes  also  contemplate  that  the  assessor's  duties 
should  be  performed  prior  to  May  2>\  of  each  year.  Thereafter, 
the  assessments  may  be  adjusted  by  the  county  board  of  equali- 
zation or  the  State  Tax  Commission  and  omitted  property  added 
by  those  agencies  in  accordance  with  the  statutes.  Sections 
138.010  and  138.380,  supra,  ho  authority  is  conferred  upon 
the  assessor  or  collector  to  add  omitted  personal  property  to 
the  assessment  books  after  the  completion  of  the  assessor's 
books  and  their  delivery  to  the  county  collector. 

In  view  of  the  above  statutory  scheme  of  assessment  of 
personal  property,  under  which  the  duty  of  seeing  that  all 
property  is  assessed  is  placed  primarily  upon  the  assessor,  we 
find  no  authority  vested  in  either  the  assessor,  the  collector 
or  the  county  court  to  place  on  the  tax  books  personal  property 
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of  a person  who,  after  delivery  of  the  tax  books  to  the  collector, 
comes  to  pay  personal  property  taxes  and  finds  that  his  name  is 
not  on  the  tax  books.  Therefore,  our  answer  to  your  first  in- 
quiry is  that,  under  the  circumstances  set  forth  therein,  neither 
the  assessor  or  the  collector,  nor  the  county  court,  is  authorized 
to  make  an  addition  on  the  tax  book  of  the  personal  property  of 
such  person.  Under  such  circumstances,  there  having  been  no  valid 
assessment  of  personal  property  of  such  person,  such  as  to  render 
him  liable  for  taxes  for  the  year  in  question,  the  collector  would 
be  required  under  Section  301,025*  supra,  to  furnish  such  person 
a statement  that  no  personal  property  tax  is  owed  by  him, 

Me  do  not  feel  that  Lection  137*265,  above  quoted,  would 
permit  the  placing  of  additional  personal  property  on  the  tax 
books  at  such  time.  To  do  so  would  preclude  the  taxpayer's 
rights  to  the  review  of  his  assessment  as  provided  by  statute, 
and  it  is  our  opinion  that  Section  137*265,  supra,  cannot  be  so 
construed  as  to  authorize  the  addition  of  personal  property  to 
the  tax  books  after  they  have  been  delivered  to  the  collector. 

As  for  your  second  inquiry,  our  answer  is  the  same  as  to 
your  fir  st,  particularly  in  view  of  the  fact  that,  inasnuch  as 
January  1 is  the  assessment  date  (See,  137*075*  supra)*  such 
person's  property  is  not  properly  taxable  for  the  year  in 
question  in  the  county  to  which  he  has  moved. 

As  for  your  third  inquiry,  we  find  no  authority  for  adding 
a taxpayer's  name  to  the  personal  property  books  ^fter  January  1 
for  the  preceding  taxable  year,  and  therefore  the  question  of 
penalty  could  not  properly  arise. 

As  for  your  fourth  inquiry,  we  are  of  the  opinion  that 
liability  for  personal  property  taxes  being  determined  as  of 
January  1,  the  statement  regarding  tax  liability  required  by 
Section  301*025  must  be  obtained  from  the  collector  of  the 
county  in  which  the  person  resided  on  said  date,  and  that  there- 
fore he  should  be  required  to  obtain  a statement  of  no  tax  due, 
if  such  is  the  case,  from  the  collector  of  the  county  in  which 
he  resided  on  January  1. 

As  for  your  fifth  inquiry,  as  we  pointed  out  in  answer  to 
your  fourth  question,  responsibility  for  making  such  statement 
must  be  placed  upon  the  collector  of  the  county  in  which  the 
person  resided  on  the  assessment  date  of  January  1,  Consequently, 
we  are  of  the  opinion  that  whenever  a collector  is  advised  by  a 
person  requesting  a statement  that  no  taxes  are  due  from  such 
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person  that  he  did  not  reside  in  the  collector’s  county  on  the 
assessment  date,  such  collector  would  be  under  no  obligation  to 
furnish  such  statement# 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that: 

1#  Where  a person’s  personal  property  has  not  been  assessed 
and  such  omission  is  discovered  after  the  tax  books  have  been 
placed  in  the  hands  of  the  county  collector,  neither  the  assessor 
nor  the  collector  nor  the  county  court  may  add  the  personal  prop- 
erty of  such  person  to  the  tax  books  for  such  year  and  that,  no 
assessment  of  the  property  of  such  person  having  been  made,  he 
would  be  entitled  to  receive  from  the  collector  a statement, 
under  Section  301.025*  MoRS,  1951  Supp.,  that  he  owed  no  personal 
property  taxes  for  such  year; 

2.  When  a person  moves  from  one  county  to  another  after 
the  assessment  date,  the  county  to  which  he  moves  cannot  place 
his  name  on  the  personal  property  tax  books  of  said  county  for 
such  year,  and  therefore  could  not  do  so  after  the  books  have 
been  delivered  to  the  collector; 

3#  Personal  property  for  the  preceding  taxable  year  may 
not  properly  be  added  to  the  tax  books  after  January  1 of  the 
following  year,  and  therefore  no  question  of  payment  of  penalty 
on  such  personal  property  taxes  can  properly  arise; 

4#  Under  Section  301.025*  HoRS*  1951  Supp.,  a statement 
regarding  personal  property  tax  liability  must  be  obtained  from 
the  collector  of  the  county  in  which  the  property  owner  resided 
on  the  assessment  date  of  January  1;  and 

5.  When  a county  collector  is  requested  to  render  a state- 
ment to  a person  that  such  person  owes  no  personal  property 
taxes  and  the  county  collector  is  advised  by  such  person  that 
he  did  not  reside  in  such  county  on  the  assessment  date,  the 
county  collector  is  under  no  obligation  to  furnish  such  person 
with  a statement  that  no  personal  property  taxes  are  owed  by  him. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Robert  R.  Welborn. 


Yours  very  truly. 


KRW  :ml 


JOHN  M.  DALTON 

Attorney  General 


LOTTERIES:  ' An  operation  whereby  a school  issues  numbered 

GIFT  ENTERPRISES:  receipts  for  ten  cents  each,  or  twelve  for  Si. 00, 

which  receipts  entitle  the  holder  to  a chance  for 
a prize,  contains  the  elements  of  a lottery  and 
is,  therefore,  illegal. 


November  16,  1953 


Honorable  Harold  W.  Barrick 
Prosecuting  Attorney 
Pettis  County 
Sedalia,  Missouri 

Dear  Sir: 


You  have  submitted  to  this  department  a request  for 
an  official  opinion  based  upon  facts  which  nay  bo  summarized 
as  follows: 

An  organization  here  in  this  county  is  receiv- 
ing from  persons  making  donations,  sums  of 
money  in  return.  For  such  donation  a numbered 
receipt  is  issued  with  the  number  of  free 
tickets  being  based  upon  the  number  of  10-cent 
donations  made. 

We  also  gather  from  your  letter  and  the  enclosed 
"receipt”  that  prizes  consisting  of  turkeys  will  be  awarded 
to  persons  making  donations  who  have  not  indicated  precisely 
how  the  distributees  of  such  prizes  will  be  determined,  but 
we  assume  that  such  distribution  will  be  upon  the  basis  of  a 
drawing  of  numbers  or  by  lot.  You  have  inquired  if  such  a 
scheme  amounts  to  a lottery. 

Enclosed  Is  an  opinion  rendered  by  this  department  on 
March  17,  1953*  to  Honorable  Douglas  W,  Green,  Prosecuting 
Attorney  of  Greene  County.  From  a reading  of  this  opinion 
you  will  note  that  Missouri  law  (Sec.  563.430*  RSHo  1949) 
prohibits  a "lottery.”  You  will  further  note  that  this  opinion 
holds  that  a "lottory"  is  composed  of  three  elements,  to-wit: 
prize,  chance,  and  consideration. 


Honorable  Harold  W.  Barrick 


Let  us  now  examine  the  operation  involved  in  the  instant  case 
in  order  to  determine  whether  the  elements  necessary  to  consti- 
tute a lottery  are  present*  It  is,  of  course,  obvious  that  the 
elements  of  '’chance'1  and  "prize"  are  present,  because,  while  the 
"receipt"  does  not  say  so.  It  clearly  implies  that  a "drawing" 
will  be  held  to  determine  which  persons  receive  the  ten  FREE  tur- 
keys, thus  bringing  in  the  element  of  "chance."  The  turkey,  of 
course,  constitutes  the  "prize", 

A reading  of  that  portion  of  the  Green  opinion  relating  to 
"consideration"  (beginning  with  the  last  paragraph  on  page  4) 
would  seem  to  make  it  plain  that  the  money  paid  for  tickets 
(10  cents  for  one  ticket;  12  tickets  for  .1*00)  which  entitle 
the  holder  to  a "chance"  for  a "prize"  (a  turkey),  does  consti- 
tute "consideration". 

It  might  perhaps  be  argued  that  the  money  paid  for  the  tickets 
was  what  the  ticket  itself  stated  it  to  be,  to-wit,  a "donation"; 
but  if  it  is  a pure  "donation"  why  then  is  a prize  offered  which 
entitles  the  maker  of  each  "donation"  eligible  for  the  prize?  Ob- 
viously, to  induce  "donations"  in  which  case  the  money  paid  would 
certainly  constitute  "consideration". 

tie  believe,  therefore,  that  in  the  operation  which  you  outline, 
the  three  elements  necessary  to  constitute  a lottery  are  present; 
that  the  operation  is  a lottery,  and  is  therefore  illegal. 

CONCLUSION 

It  is  the  opinion  of  this  department  that  an  operation  where- 
by a school  issues  numbered  receipts  for  ten  cents  each,  or  twelve 
for  $1.00,  which  receipts  entitle  the  holder  to  a chance  for  a 
prize,  contains  the  elements  of  a lottery,  and  is,  therefore,  il- 
legal. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Hugh  P.  Williamson. 


Very  truly  yours, 


HPW/ld 


JOHN  M.  DALTON 
Attorney  General 


COUNTY  COURTS  THIRD  CLASS  COUNTIES! 
SALARY  AND  MILEAGE: 


LED 


£ 


September  11,  1953 


4ra-  thfi  .-og^-ran-of1-  ohis-de- 
par&ncnt  that  county  court 
judges.  In  counties  of  the  third 
class,  will,  for  the  remainder 
of  their  present  terms,  receive 
&10.C0  per  day  for  the  first  ten 
days  in  any  month  in  which 
court  is  held,  and  $5»00  per  day 
for  each  additional  day  in  each 
month  in  which  court  is  held, 
and  5^  per  mile  necessarily 
travelled  in  going  to  and  re- 
turning from  the  place  of  hold- 
ing court. 


Honorable  .Jllllom  a.  Bellamy,  Jr, 
i’rosocuting  Attorney 
Saline  County 
Marsha 11,  Missouri 

Dear  Mr,  Dellamyi 


This  department  is  in  receipt  of  your  recent  re- 
quest for  an  official  opinion,  which  request  is  as  fol- 
lows : 


"The  Jud  os  of  the  County  Court  of  this 
county  have  asked  th  t I write  you  and 
get  your  opinion  with  regard  to  Rouse 
Bill  *70  of  the  recent  67th  General  As- 
sembly which  took  effect  August  29,  1953* 
This  Bill  repealed  Section  ';9,110  and  en- 
acted a new  Lection  49,110  with  regard  to 
the  compensation  of  County  Judges, 

"The  only  material  change  was  to  allow 
the  County  Judges  2^  more  per  mile  going 
to  and  from  court  than  was  previously 
the  case.  The  new  act  very  dourly 
provides  that  thiB  ohange  will  take 
place  from  and  after  the  expiration  of 
their  present  terms  of  office.  It  is 
my  own  opinion  that  this  is  very  clear 
and  that  they  will  not  be  allowed  7j^ 
until  their  pi*esont  terms  expire,  in- 
asmuch as  no  additional  duties  are 
created  and  this  is  in  effect  a raise 
in  pay.  Consequently,  in  view  of  all 
tills,  I can*t  see  how  they  would  be 
entitled  to  7j i a mile  presently  for 
going  to  and  from  court  but  they  askod 
that  I get  your  opinion  in  this  regard, 

"Tlis  main  problem  with  regard  to  the 
act  as  1 see  it  is  what  salary  and  mileage 


Honorable  William  T.  Bellamy,  Jr* : 


the  Judges  will  bo  allowed  for  the  remainder 
of  their  present  terms.  The  act  very  clearly 
repeals  the  old  stutute  relating  to  their 
salary  and  mileage  and  states  that  the  new 
salary  will  not  take  effect  until  their  pre- 
sent terms  of  office  expire.  Consequently, 

I should  like  to  know  just  what  salary  and 
mileage  they  are  entitled  to  for  the  re- 
mainder of  their  present  terms  of  office.” 

Section  49*110,  RSMo  1949#  Cumulative  Supplement,  1951# 
fixed  the  condensation  of  County  Court  Judges  in  counties  of 
the  third  class  at  $10.00  por  day  for  the  first  ten  days  in 
each  month  in  which  court  is  held,  and  at  v5*00  per  day  each 
day  thereafter  upon  whioh  court  is  held.  House  Bill  No.  70, 
which  became  effective  August  29#  19 53#  repeals  the  above 
section  and  re-enacts  it  with  the  exception  that  the  rate  of 
mileage  is  olianged  from  5j^  to  7^*  House  Bill  Ho.  70  states 
that  Judges  of  the  County  Court  in  counties  of  the  tliird 
olass  shall  "from  and  after  the  eviration  of  their  present 
terns  of  office#”  receive  $10.00  per  day  for  the  first  ten 
days  in  each  month  that  court  is  held,  und  $5*00  per  day 
each  day  thereafter  that  court  is  held,  und  7^  mileuge. 

Your  question  is,  since  Section  49*110#  supra,  has 
been  repealed  by  House  Bill  No.  70,  which  went  into  effect 
August  29,  1953#  hut  which  doos  not  apply  to  Judges  during 
their  present  terras,  under  what  statute  do  these  Judges  draw 
salary  and  mileage. 

We  believe  that  the  answer  to  this  question  is  found 
in  Section  1.120,  RSMo  1949,  which  reads* 

"The  provisions  of  any  law  or  statute  wliich 
is  re-enacted,  amended  or  revised,  so  far  as 
they  are  the  same  as  those  of  prior  laws, 
shall  be  construed  as  a continuation  of  such 
laws  and  not  as  new  enactments.  (683,  A. 

1949  S.B.  1001)" 

The  provisions  in  House  Bill  No,  70  regarding  pay 
are  identical  with  repealed  Section  49*110,  supra,  and  so 
the  pay  provisions  in  that  section  is  continued,  as  is  the 
5^  mileage  provision  during  the  present  terms  of  the  Judges. 


CONCLUSION 

It  is  tiie  opinion  of  this  department  that  oounty 
court  Judges,  in  counties  of  the  third  clues,  will,  for  the 
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remainder  of  their  present  terms,  receive  hlO.OO  per  day 
for  the  first  ten  days  in  any  month  In  which  court  is 
held,  and  }5%Q0  per  day  for  each  additional  day  in  each 
month  in  which  court  is  held,  and  5^  per  mile  for  each 
mile  necessarily  travelled  in  going  to  and  returning  from 
the  place  of  holding  court* 

The  foregoing  opinion,  which  I hereby  approve,  wus 
prepared  by  my  Assistant,  Mr*  Hugh  P.  Williamson. 


Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 


HPW:A: irk 


I 


TAXATION:  Person  who  at  his  residence  In  one  county,  by 

MERCHANTS  TAX:  telephone  and  mail,  sells  ties  stored  in  another 

county  is  a merchant  and  subject  to  merchants  tax. 


FI  LED 


October  29,  1953 


Honorable  6*  C*  Beckham 
Prosecuting  Attorney 
Crawford  county 
Steelville,  .issouri 

Dear  Mr,  Beckham: 

This  is  in  reply  to  your  letter  of  recent  date  re- 
questing the  opinion  of  this  department  concerning  the 
question  presented  therein,  which  is  as  follows: 

"An  individual  who  is  a resident  of 
Mranklin  County  is  engaged  in  the 
railroad  tie  oualness.  This  individual 
buys  railroad  ties  from  saw  mill  operators; 
stores  them  at  three  different  tie  yards 
in  Crawford  County.  He  then  takes  crders 
from  nailroad  companies  and  then  loads 
these  ties  onto  railroad  cars  at  the  yard 
and  ships  them  out  of  the  county.  His 
sales  are  actually  transacted  either  by 
telephone  or  by  correspondence  from  his 
residence  in  x runklin  County,  These 
three  yards  are  merely  used  to  store 
the  railroad  ties  on  while  they  belong 
to  this  individual, 

"The  question  is  whether  or  not  this 
individual  would  ue  a merchant  as  de- 
fined by  the  above  section  of  the 
statutes  and  whether  or  not  he  would 
be  liable  for  a merchants  tax  upon  the 
railroad  ties  stored  on  these  three 
yards  in  crawford  county,  I would  ap- 
preciate having  the  opinion  of  your 
office  on  this  question." 


Honorable  C.  G.  ueckham 


Section  150.010,  ftSMo  1914-9#  is  applicable  and  sets 
forth  the  definition  of  merchant.  Said  section  reads  as 
follows : 


"Every  person,  corporation,  copartner- 
ship or  association  of  persons,  who  shall 
deal  in  the  selling  of  goods#  wares  and 
merchandise  of  any  store,  stand  or  place 
occupied  for  that  purpose,  is  declared 
to  be  a merchant.  Every  person,  corpora- 
tion# copartners hip  or  association  of 
persons  doing  business  in  this  state  who 
shall,  as  a practice  in  the  conduct  of 
such  business,  make  or  cause  to  be  made 
any  wholesale  or  retail  sales  of  goods# 
wares  and  merchandise  to  any  person, 
corporation,  copartnership  or  association 
of  persons,  shall  be  deemed  to  be  a 
merchant  whether  said  sales  be  accommo- 
dation sales,  whether  they  be  made  from 
a stock  of  goods  on  hand  or  by  ordering 
goods  from  another  scurce,  and  whether 
the  subject  of  said  sales  be  similar 
or  different  types  of  goods  than  the 
type,  if  any,  regularly  manufactured, 
processed  or  sold  by  said  seller." 

At  the  outset,  it  is  our  conclusion  that  the  person 
in  question  is  a merchant  under  the  terms  of  Section  150. 
010,  supra.  A general  definition  of  merchant  is  found  in 
the  Kansas  case  of  Campbell  vs.  City  of  Anthony,  20  P. 

492,  40  Kan.  652,  as  follows: 

"A  merchant  is  one  who  traffics  or 
carries  on  trade,  one  who  buys  goods 
to  sell  again — one  who  is  engaged  in 
the  purchase  and  sale  of  goods— and 
includes  lumber  dealers." 

Under  Section  150.010,  supra,  every  person  who  deals  in 
the  selling  of  goods,  wares  and  merchandise,  at  any  place 
occupied  for  that  purpose  is  declared  to  be  a merchant.  In 
this  case,  the  sales  are  actually  transacted  either  by  tele- 
phone or  by  correspondence  from  the  residence  in  Fraiklin 
County,  .Missouri,  of  the  person  involved.  We  feel  that  a 
dual  occupancy  exists  in  that  this  person's  residence  is  al- 
so occupied  for  the  purpose  of  making  such  sales. 

Said  section  further  provides  that  a person  shall  be 
deemed  to  be  a merchant  whether  said  sales  are  made  from  a 
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stock  on  hand  or  by  ordering  goods  from  another  source.  This 
provisions  indicates  that  the  place  where  the  gooas  are  stored  - 
or  located  is  not  the  determining  factor. 

The  fundamental  rule  in  the  construction  of  statutes  is 
to  ascertain  and  give  the  effect  to  the  purpose  of  the  legis- 
lature. State  ex  rel  Consolidated  School  District  ho.  1,  vs. 
Kackmann,  302  Mo.  5i>8»  2^6  S.  W.  1011.  The  Missouri  Courts 
seek  to  arrive  at  the  intention  of  the  legislature  as  dis- 
closed, in  part  at  least,  by  objectives  of  the  legislation. 

In  re  Duren,  355  Mo.  1222,  200  S.  W.  (2d)  343.  We  feel  that 
the  purpose  or  object  of  said  section  was  to  include  in  the 
definition  of  merchant,  those  persons  engaged  in  buying  and 
selling  goods,  wares,  and  merchandise  at  any  particular  place 
regardless  of  where  such  goods,  wares  and  merchandise  are 
stored  or  located.  To  hold  otherwise,  we  believe,  would  be 
to  place  a strained  or  unreasonaole  construction  on  said 
section  of  the  statutes  and  might  possibly  result  in  dual 
taxation  in  some  cases. 

We  submit  that  the  ad  valorem  tax  on  such  merchants  was 
intended  by  the  legislature  to  be  levied  at  the  place  where 
the  person  Involved  is  engaged  in  the  selling, of  goods,  wares, 
and  merchandise.  In  other  words,  at  the  place  which  is  actually 
occupied  for  the  purpose  of  said  transactions. 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that  a 
person  who  is  a resident  of  Franklin  County,  Missouri,  and 
is  engaged  in  buying  and  selling  railroad  ties,  said  trans- 
actions being  conducted  at  his  residence  in  Franklin  County, 
Missouri,  Is  a merchant  under  Section  150.010,  HSMo  1949, 
and,  as  such,  is  subject  to  taxation  in  Franklin  County, 
Missouri,  under  Section  lpO.040,  nSMo  1949,  even  though  said 
merchant  stores  railroad  ties  In  Crawford  County,  Missouri. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Mr.  David  Donnelly. 


Very  truly  yours. 


DD/rav 


JOHN  M.  DALTON 

Attorney  General 


SCHOOLS: 


Board  of  directors  of  3chool  district  .nay 
direct  where  pupils  will  attend  school 
within  the  district  in  order  to  provide 
best  educational  facilities  for  school 
children. 


JOHN  M.  DALTON 

xxxxxxxxxxx 


?.!r.  . :ax  B.  Benne 
Prosecuting  Attorney 
Atchison  County 
Rock  Port,  Missouri 


January  31,  1953 


John  C.  Johnson 
xxxxxxxx 


Dear  Sir: 

Your  predecessor,  Mr.  baiter  L.  Mulvania,  requested  an 
opinion  of  this  department  shortly  before  he  finished  his  tern 
of  office.  We  are  assuming  tlxat  you,  as  the  present  prosecuting 
attorney,  would  be  interested  in  receiving  the  opinion,  and 
therefore  we  are  submitting  it  to  you  on  the  basis  of  the  re- 
quest made  by  Mr.  Mulvania.  His  letter,  in  part,  reads: 

’’May  the  school  board  of  a Reorganized 
School  District,  organized  pursuant  to 
the  provisions  of  Sections  l65*&77  to 
l65*703  of  R.S.  Mo.  1 9*4-9  # determine 
whers  the  children  in  the  elementary 
grades  shall  attend  school  within  the 
district?  It  will  be  the  purpose,  of 
course,  of  the  Board  to  continue  various 
schools  within  the  district  for  the 
reason  that  the  facilities  are  inade- 
quate at  the  central  school  building 
to  accommodate  all  those  who  might  like 
to  attend  there.  This  very  problem  has 
arisen  in  another  reorganized  district 
where  the  parents  decided  to  3end  their 
children  into  the  Tarkio  school  instead 
of  the  school  closest  to  them,  which 
caused  the  school  rooms  to  become  ter- 
ribly overcrowded. 

’’Because  this  is  an  act  that  has  been 
recently  enacted  I find  no  decisions  on 
this  particular  point.  If  the  Board  has 
general  supervisory  control  over  the  dis- 
trict to  the  extent  that  it  can  direct 
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that  the  children  in  the  country  shall 
attend  the  school  nearest  then,  then  the 
problem  of  overcrowding  can  be  immediately 
solved,” 

Under  Section  1,  Article  IX  of  the  Constitution  of  Missouri, 
the  responsibility  for  the  establishment  and  maintenance  of  free 
public  schools  has  been  reposed  in  the  General  Assembly,  In 
carrying  out  this  responsibility  the  General  Assembly  has  enacted 
many  laws  providing  for  the  organization  and  operation  of  school 
districts  throughout  the  state  and  laws  declaring  the  powers  and 
duties  of  boards  of  directors  of  school  districts. 

The  Supreme  Court  of  Missouri,  in  Kansas  City  v.  School 
District  of  Kansas  City,  35>6  Mo,  364,  201  S.*V.  (2d)  930*  in 
declaring  that  a school  district  was  an  instrumentality  of  the 
state,  said  at  S,W,  l,c.  933: 

” A school  district  is  a ‘public 

corporation*  forming  an  integral  part  of 
the  State  and  constituting  that  instru- 
mentality of  the  State  utilized  by  the 
State  in  discharging  its  constitutionally 
invoked  governmental  function  of  im- 
parting knowledge  to  the  State »s  youth. 

The  School  District  of  Oakland  v.  The 
School  District  of  Joplin,  34®  Mo,  779 » 

102  S , W • 2d  909#  ana  cases  therein  cited. 

It  has  been  said  a school  district  is  in 
no  sense  a municipal  corporation  with 
diversified  powers,  but  is  a quasi  public 
corporation,  *the  arm  and  instrumentality 
of  the  state  for  one  single  and  noble 
purpose,  viz.,  to  educate  the  children  of 
the  district.*  Vr  * •»” 

The  sections  of  the  statutes  hereinafter  referred  to  will 
be  those  contained  in  the  Revised  Statutes  of  Missouri,  1949* 
unless  otherwise  indicated. 

Sections  165.657  to  165.707  provide  for  the  organization, 
maintenance  and  operation  of  reorganized  school  districts. 

With  regard  to  the  directors  of  reorganized  school  districts. 
Section  165,687,  in  part,  provides: 
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" «■  * » The  directors  above  provided  shall 
be  governed  by  the  laws  applicable  to  six- 
director  school  districts." 


Under  the  above  statute  we  must  look  to  the  laws  applicable 
to  six-director  school  districts  in  determining  the  statutory 
powers  and  authority  of  the  board  of  directors  of  a reorganized 
district. 

pertaining  to  the  powers  and  duties  of  the  board  of  direc- 
tors of  school  districts  which  are  applicable  to  six-director 
districts.  Section  I63.OIO,  in  part,  provides: 

"The  board  shall  have  power  to  make  all 
needful  rules  and  regulations  for  the 
organization,  grading  and  government  in 
their  school  district  - said  rules  to 
take  effect  when  a copy  of  the  same,  duly 
signed  by  order  of  the  board,  is  deposited 
with  the  district  clerk,  whose  duty  it 
shall  be  to  transmit  forthwith  a copy  of 
the  same  to  the  teachers  employed  in  the 
schools;  said  rules  may  be  amended  or 
repealed  in  like  manner.  * -> 

Section  163,120  provides: 

"It  shall  be  the  duty  of  the  board  to  visit 
the  schools  under  their  care,  examine  into 
their  condition  and  the  progress  of  the 
pupils,  advise  and  consult  with  the  teachers, 
and  to  exercise  such  supervision  as  will 
best  promote  the  Interests  of  the  schools." 

(.inphasis  ours, ) 

Under  Section  165,370  the  board  of  directors  is  given  the 
power  to  establish  the  site  of  the  schools  within  the  district 
which  it  governs.  Thus  the  section  reads: 

"When  the  demands  of  the  district  require 
more  than  one  public  school  building  therein, 
the  board  shall,  as  soon  as  sufficient  funds 
have  been  provided  therefor,  establish  an 
adequate  number  of  primary  or  ward  schools, 
corresponding  in  grade  to  those  of  other 
public  school  districts,  and  for  this  purpose 
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the  board  shall  divide  the  school  district 
into  school  wards  and  fix  the  boundaries 
thereof,  and  the  board  shall  select  and 
procure  a site  in  each  newly  formed  ward 
and  erect  a suitable  school  building  thereon 
and  furnish  the  same;  and  the  board  may  also 
establish  schools  of  a higher  grade,  in 
which  studies  not  enumerated  in  section 
168.050,  RSMo  I9J4.9 » nay  be  pursued;  and 
whenever  there  is  within  the  district  any 
school  property  that  is  no  longer  required 
for  the  use  of  the  district,  the  board  is 
hereby  authorised  to  advertise,  sell  and 
convey  the  same , and  the  proceeds  derived 
therefrom  shall  be  placed  to  the  credit  of 
the  building  fund  of  such  district.” 

The  appellate  courts  of  this  state  have  had  occasion  to 
determine  the  authority  of  school  boards  under  the  last-quoted 
section. 

In  the  case  of  Velton  v.  School  Dist.  of  Slater,  6 S.W. 
(2d)  652,  a taxpayer »s  suit  was  brought  by  resident  taxpayers 
of  a school  district  to  enjoin  the  school  board  from  moving 
the  grade  school  in  said  district  to  a high  school  building 
and  moving  the  high  school  to  the  grade  school  building. 
Allegations  were  made  that  the  high  school  building  was  not 
centrally  located  or  properly  equipped  for  elementary  grades 
and  was  not  easily  accessible  to  pupils  of  grade  school  age 
and  that  it  would  necessitate  a large  number  of  small  children 
traveling  a greater  distance  to  attend  school.  The  Kansas  City 
Court  of  Appeals,  in  ruling  favorably  to  the  school  board  of 
the  district  in  its  exercise  of  discretionary  power  in  changing 
the  sites  of  the  particular  schools,  said  at  l.c.  6 54: 

"The  board  of  directors  has  full  discretion 
in  the  matter  of  changing  the  schools  and 
achoolhouses  in  this  district,  and  it  ap- 
pears that  after  the  expiration  of  many 
years  subsequent  to  the  erection  of  the  two 
buildings  that  the  board,  for  some  reason 
or  reasons,  good  and  sufficient  to  them- 
selves, have  decided  to  move  the  grade 
school  to  the  high  school  building  and  the 
high  school  to  the  grade  school  building. 

>»e  cannot  interfere  with  their  discretion 
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in  the  matter.  Aside  from  this,  so  long 
as  both  buildings  are  continued  to  be  used 
for  school  purposes  (no  distinction  between 
the  two  being  made  in  the  statute)  there  is 
not  in  the  proposed  interchange  of  pupils 
such  a diversion  of  the  use  of  the  buildings 
as  would  warrant  interference  by  the  courts. 

” Of  course,  the  board  having  a right  to 
locate  the  buildings,  the  matter  of  conven- 
ience to  the  pupils  was  one  peculiarly  within 
the  discretion  of  the  school  board,  while 
some  of  the  grade  school  pupils  may  be  in- 
convenienced after  the  change  is  made,  and  it 
is  not  stated  what  proportion  of  the  grade 
pupils  will  be  inconvenienced,  the  law,  con- 
trary to  the  contention  of  plaintiffs,  makes 
no  distinction  as  to  the  two  classes  of 
pupils  in  this  regard.  No  allegation  is 
made  in  reference  to  the  center  of  school 
population  in  this  district.  It  may  be  that, 
taking  the  school  children  as  a whole,  the 
convenience  of  the  majority  may  be  better 
served  by  exchanging  the  pupils  as  proposed.” 

Under  the  above  case  the  action  of  the  school  board,  which 
was  upheld  by  the  court,  in  effect  determined  where  the  pupils 
of  elementary  and  high  school  age  would  attend  school.  This 
action  was  declared  to  be  a discretionary  power  which  the  court 
would  not  disturb. 

In  the  case  of  State  ex  rel.  Miller  v.  Board  of  Education 
of  Consol.  Sch.  Dist.  No.  1 of  Kolt  County,  21  S.W.  (2d)  6 lj.5, 
resident  taxpayers  of  a school  district  instituted  an  action 
in  mandamus  to  compel  the  board  of  directors  of  a school  dis- 
trict to  reopen  the  grade  schools  within  the  district  which  it 
had  previously  closed.  The  school  board  had  been  of  the 
opinion  that  the  outlying  grade  schools  within  the  district 
were  unsatisfactory  for  school  purposes  and  had  closed  said 
schools.  The  school  board  then  exercised  its  discretion  to 
open  a grade  school  in  the  high  school  building  within  the 
district.  In  ruling  that  the  school  board  had  such  authority 
the  Kansas  City  Court  of  Appeals,  at  l.c.  61j.9,  said: 

" •*  > We  think  there  Is  no  question  but 
that  the  board  of  education  was  within  its 
rights  when  it  exercised  its  discretion  to 
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open  a grade  school  in  the  hi,  h school  build- 
ing in  each  of  the  school  years,  1923-192ij. 
and  192l4.-1925>«  There  is  no  question  raised 
concerning  the  adaptability  of  the  central  or 
high  school  building  for  this  use  or  that 
there  was  not  sufficient  room  in  it,  after 
taking  care  of  the  high  school  pupils,  for 
the  opening  of  a grade  school  therein.  So 
we  are  not  called  upon  to  decide  what  would 
be  the  result  had  the  board  interfered  with 
the  high  school  pupils  in  opening  the  primary 
school  in  the  building.  Proa  all  the  evi- 
dence shows,  it  appears  that  there  was  suf- 
ficient and  suitable  room  in  the  high  school 
building  for  conducting  a grade  school  of 
the  kind  that  was  requested  of  the  board  at 
the  tine,  and  we  would  not  be  Justified  in 
saying  that  the  board  abused  its  discretion 
in  the  matter  under  all  of  the  circumstances." 

Again  in  the  above  case,  the  effect  of  the  action  of  the 
school  board  was  to  declare  where  the  grade  school  children 
would  attend  school. 

Under  the  above  authorities  it  would  seem  that  the  board 
of  directors  of  a reorganized  school  district  would  have  the 
authority  and  discretionary  power  to  prevent  the  overcrowding 
of  school  facilities  at  the  central  school  building,  which, 
if  permitted,  would  not  promote  the  best  interests  of  the 
school  or  the  pupils  attending. 

By  statute  the  board  of  directors  is  given  the  super- 
visory contfol  over  the  schools  within  its  district  and  may 
act  in  the  manner  that  will  best  promote  the  interests  of  the 
school. 

By  statute  the  board  is  empowered  to  make  needful  rules 
and  regulations  for  the  organization  and  government  of  its 
school  district.  Under  such  authority  we  believe  that  the 
board  of  directors  could  take  3uch  action  required  to  elimi- 
nate or  prevent  an  overcrowded  condition  in  the  schools  within 
the  district  in  order  to  provide  the  best  educational  facili- 
ties possible  for  the  school  children. 
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CONCLUSION 


In  the  premises.  It  Is  the  opinion  of  this  department 
that  the  board  of  directors  of  a reorganized  school  district 
would  be  authorized  to  direct  where  school  children  within  the 
district  would  attend  school  in  order  to  eliminate  or  prevent 
an  overcrowded  condition  within  any  school  or  schools  within 
the  district. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  ray  Assistant,  Mr.  Frank  Thompson. 


Yours  very  truly. 


FT:  ml 


JOHN  M.  DALTON 
Attorney  General 
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MUNICIPAL  .CORPORATIONS : 

BONDS: 
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(1)  Bonds  voted  for  sewer  jsr^sfceAl 
not  be  converted  for  use  oh  water 
system;  (2)  city  could  not  become 
indebted  for  20$  of  its  valuation  for 
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such  purpose  and  also  10$  of  its 
valuation  for  water  system. 


JOHN  M.  DALTON 
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Honorable  Allen  Bowsher 
Missouri  Senate 
Jefferson  City,  Missouri 


Dear  Sir: 

We  have  received  your  request  for  an  opinion  of  this 
department,  which  request  is  as  follows: 

"I  would  appreciate  an  opinion  on  these 
two  matters  that  have  come  up  in  my 
district.  I would  appreciate  an  early 
reply. 

”1.  Gan  bonds,  previously  voted  for  a 
sewer  system,  be  converted  for  use  on 
a water  system  if  the  people  vote  to 
convert  and  if  the  bond  holders  agree? 

”2.  Can  a city  be  bonded  for  20$  of 
its  valuation  for  a sewer  system  and  / 

simultaneously  be  bonded  for  10$  of  its 
valuation  for  a water  system?” 

Sections  26(b),  26(c)  and  26(d)  of  Article  VI  of  the 
Constitution  of  Missouri, ..1945,  authorize  municipalities  to 
become  indebted  upon  the  vote  of  the  inhabitants.  Sections 
95.115  to  95.1^0,  RSMo  1949,  provide  the  statutory  method  for 
the  incurring  of  indebtedness  under  these  constitutional  pro- 
visions. The  construction  of  a sewer  system  is  a purpose  for 
which  indebtedness  may  be  so  incurred  under  Section  2o(d)  of 
Article  VI.  See  also  Section  250.0ij.0,  RSMo  19l(.9,  Laws  of 
Missouri,  1951,  P*  638,  6ij.0. 

Examination  of  the  statutes  reveals  no  provision  author- 
izing the  submission  to  a vote  of  the  inhabitants  a proposition 
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to  divert  funds  previously  acquired  through  a bond  issue  for 
one  purpose  to  another  purpose.  "When  the  Legislature  has 
expressly  provided  a method  or  methods  by  which  a power  con-* 
f erred  upon  a municipality  shall  be  exercised,  the  municipality 
has  no  implied  power  to  exercise  it  in  another  manner. " State 
ex  rel.  City  of  Blue  Springs  v.  McWilliams,  335  Mo.  8l6,  74 
S.W.  (2d)  363,  l.c.  367. 

* 

The  Legislature  has  provided  for  the  incurring  of  indebted- 
ness, but  having  made  no  provision  for  the  diversion  of  funds 
acquired  under  such  procedure,  we  perceive  no  authority  under 
which  an  election  might  now  be  held  which  would  enable  the  city 
to  use  the  funds  voted  for  the  sewer  system  for  a water  system. 
"No  election  can  be  had  unless  provided  for  by  law.”  state  ex 
rel,  McHenry  v.  Jenkins,  43  Mo.  26l,  l.c,  265. 

We  find  no  case  in  which  the  courts  of  this  state  have 
passed  upon  the  authority  of  a city  to  divert  funds  in  a situa- 
tion and  in  the  manner  such  as  here  presented.  However,  the 
courts  have  indicated  that  such  diversion  is  not  to  be  permitted. 
In  the  case  of  Thompson  v,  City  of  St.  Louis  (Mo.  Sup.),  253 
S.W.  969,  l.c.  972,  the  Supreme  Court,  in  discussing  a bond 
issue  of  the  city  of  St.  Louis,  stated?  "Through  the  receipt 
of  the  proceeds  of  the  bonds  the  city  incurred  certain  obliga- 
tions, to  be  sure,  but  they  were  essentially  those  that  rest 
upon  the  custodian  of  a trust  fund.  It  was  bound  to  see  that 
the  fund  was  applied  to  the  purposes  Tor  which  it  was  created 

and  no  other,’  and  thalT~  in  general  was  the extent- of  T ts  oblige  - 

'tibnTn  the  premia es,"  (Emphasis  ours.  ) 

In  the  case  of  Stephens  v.  Bragg  City,  224  Mo.  App.  4&9» 

27  S.W.  (2d)  1063,  l.c,  1064,  the  court  stated? 

" -is-  This  money  did  not  belong  to  the 
general  revenue  fund  of  the  city.  It  was 
the  product  of  bonds  voted  by  the  people 
df,r~tne~clty  Ho  secure  money~ror  a specific 
purpose,  and  when  the  b onds  were  issued 
and  sold  the  money  received  thereby  could 
not  legally'be  used  by  the  city  for  any 
other  purpose.  « #,r  (Emphasis  ours . ) 

In  our  consideration  of  your  first  question  we  have  assumed 
that  the  bond  issue  originally  approved  was  expressly  for  the 
purpose  of  construction  of  a sewer  system,  and  that  the  city  in 
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question  had  not  taken  advantage  of  Sections  250.020  and  250.030* 
RSMo  19^9  (Laws  of  Mo.  1951*  P*  638 ),  and  that  there  was  nothing 
in  the  proposal  which  might  have  indicated  that  the  proceeds  were 
to  be  used  for  a combined  water  and  sewer  system. 

As  for  your  second  inquiry.  Section  26(b)  of  Article  VI  of 
the  Constitution  of  Missouri,  194-5*  as  amended,  provides: 

"Any  county,  city,  incorporated  town  or 
village  or  other  political  corporation  or 
subdivision  of  the  state,  by  vote  of  two-' 
thirds  of  the  qualified  electors  thereof 
voting  thereon,  may  become  indebted  in  an 
amount  not  to  exceed  five  per  centum  of 
the  value  of  taxable  tangible  property 
therein  as  shown  by  the  last  completed 
assessment  for  state  or  county  purposes, 
except  that  a school  district  by  a vote 
of  two-thirds  of  the  qualified  electors 
voting  thereon  may  become  indebted  in  an 
amount  not  to  exceed  ten  per  centum  of  the 
value  of  such  taxable  tangible  property,” 

Section  26(c)  of  Article  VI  of  the  Constitution  of  Missouri, 
194-5,  provides* 

"Any  county  or  city,  by  vote  of  two-thirdf 
of  the  qualified  electors  thereof  voting 
thereon,  may  incur  an  additional  indebted- 
ness for  county  or  city  purposes  not  to 
exceed  five  per  centum  of  the  taxable  tan- 
gible property  shown  as  provided  In  section 
26(b)." 

Section  26(d)  of  Article  VI  of  the  Constitution  of  Missouri, 
194-5*  provides: 

"Any  city,  by  vote  Of  two-thirds  of  the 
qualified  electors  thereof  voting  thereon, 
may  become  indebted  not  exceeding  in  the 
aggregate  an  additional  ten  per  centum  of 
the  value  of  the  taxable  tangible  property 
shown  as  provided  in  section  26(b),  for  the 
purpose  of  acquiring  rights  of  way,  con- 
structing, extending  and  improving  the  streets 
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and  avenues  and  acquiring  rights  of  way, 
constructing,  extending  and  improving  sani- 
tary or  storm  sewer  systems.  The  governing 
body  of  the  city  say  provide  that  any  por- 
tion or  all  of  the  cost  of  any  such  improve- 
ment be  levied  and  assessed  by  the  governing 
body  on  property  benefited  by  such  improve- 
ment, and  the  city  shall  collect  any  special 
assessments  so  levied  and  shall  use  the  same 
to  reimburse  the  city  for  the.  amount  paid  or 
to  be  paid  by  it  on  the  bonds  of  the  city 
issued  for  such  improvement." 

Section  26(e)  of  Article  VI  of  the  Constitution  of  Missouri, 
19k5*  provides t 

"Any  city ^ by  vote  of  two-thirds  of  the 
qualified  electors  thereof  voting  thereon, 
may  incur  an  indebtedness  in  an  amount  not 
to  exceed  an  additional  ten  per  centum  of 
the  value  of  the  taxable  tangible  property 
shown  as  provided  ia  section  26(b),  for  , the 
purpose  of  paying  all  or  any  part  of  the 
cost  of  purchasing  or  constructing  water- 
works, electric  or  other  light  plants  to 
be  owned  exclusively  by  the  city,  provided 
the  total  general  obligation  indebtedness 
of  the  city  shall  not  exceed  twenty  per 
centum  of  the  assessed  valuation." 

Inasmuch  as  you  refer  to  incurring  indebtedness  of  a 
percentage  of  assessed  valuation,  we  assume  for  the  purpose  of 
this  opinion  thdt  you  refer  to  general  obligation  bonds,  not 
revenue  bonds,  to  which  limitations  on  indebtedness  prescribed 
by  the  Constitution  are  not  applicable.  Section  27,  Article  VI, 
Constitution  of  Missouri,  lQk^S  City  of  Maryville  v.  Cushman, 

2k9  S.w.  (2d)  3k7. 

Section  26(e)  of  Article  VI  of  the  Constitution  limits  the 
power  of  a city  to  incur  an  additional  indebtedness  for  water 
and  light  plants  to  situations  in  which  the  total  general  obliga- 
tion indebtedness  of  the  city  does  not  exceed  twenty  per  cent  of 
the  assessed  valuation.  No  such  express  limitation  is  found  in 
Section  26(e)  of  Article  VI  authorizing  a city  to  incur  addi- 
tional Indebtedness  for  sewer  purposes.  However,  these  sections 
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are  in  pari  materia  and  should  be  construed  together,  if  possible, 
to  ascertain  the  intention  of  the  framers  of  the  Constitution. 

State  ex  rel.  City  of  Columbia  v.  Wilder,  197  Mo.  1,  l.c.  7. 

9^  S.W.  lj-95. 

Considered  together,  we  feel  that  the  framers  of  the 
Constitution  intended  to  impose  a twenty  per  cent  limitation 
upon  the  general  indebtedness  which  a city  might  incur.  Obviously, 
under  Section  26(e),  if  a city  had  already  incurred  general  ob- 
ligation indebtedness  in  the  amount  of  twenty  per  cent  for  sewer 
purposes,  it  could  not  further  obligate  itself  by  general  obliga- 
tion indebtedness  under  Section  26(e)  for  lights  or  water  works 
because  of  the  express  limitation  found  in  that  section.  Since 
the  obligation  could  not  be  incurred  in  such  circumstances,  we 
feel  that  the  framers  of  the  Constitution  did  not  intend  to 
permit,  under  Section  26(d),  the  incurring  of  an  additional  ten 
per  cent  indebtedness  above  the  twenty  per  cent  limitation  which 
the  city  might  have  incurred  under  Section  26(e),  but  rather 
intended  that,  in  any  event,  the  limitation  should  be  twenty 
per  cent. 

Examination  of  the  Debates  of  the  Constitutional  Convention 
of  19^1-5  bears  out  this  construction.  The  provisions  of  Section 
26  of  Article  VI,  exclusive  of  what  is  now  Section  26(e),  were 
considered  at  one  time.  Transcript  of  Debates,  pages  3O05-3IOI4.. 
Subsequently,  what  is  now  Section  26(e)  was  introduced  and  con- 
sidered separately.  In  introducing  what  is  now  Section  26(e), 

Mr.  Bradshaw  stated  (Transcript  of  Debates,  page  ) s 

”Now  the  purpose  of  this  section  is  not  to 
increase  the  indebtedness  that  might  be 
permitted  by  a city,  but  rather  to  give  a 
greater  degree  of  flexibility  to  that  in- 
debtedness. In  the  Constitution  at  the 
present  time  there  is  in  Section  12a,  a 
similar  provision  applying  to  a few  more 
utilities  which  applies  to  cities  of  less 
than  30,000.  In  Section  12  there  was  such 
a provision  for  some  of  the  larger  cities. 

Now,  in  previous  Section  13  we  authorized 
a general  obligation  in5eB%e~5ness  of  as 
much  as  twenty  percent  for  cities.  Ten 
percent  of  that  was  specifically'  for  the 
purpose  of  public  improvements  of  street 
and  sewer  systems.  That  leaves  a ten  per- 
cent which  could  be  available  for  other 
municipal  purposes. 
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“How*  it  has  been  called  to  our  attention  by 
some  of  the  people  interested  in  the  smaller 
cities,  that  the  particular  provision  be 
adopted,  whereas  it  increased  the  total  by 
five  percent  and  actually  reduced  the  possible 
total  for  this  purpose  by  five  percent  because 
the  present  Constitution,  in  Section  12a, 
allowed  ten  percent  for  a number  of  such 
purposes  in  addition  to  the  five  percent  that 
was  generally  available  for  cities.  The  pur- 
pose of  putting  the  section  in,  if  it  is  put 
in,  would  be  that  it  does  not  change  the 
maximum  which  we  have  alreaeEy  approved,  that 
could  be"  'incur red'  for  general  obligation 
purposes,  but  it would  give  a greater  degree 
of  flexibility  where  some  smaller  cities 
particularly  interested  in  water  works, 
something  of  that  kind  that  might  not  wish 
to,  might  wish  to  be  issued  more  obligation 
bonds,  than  permitted  by  the  ten  percent; 
in  other  words,  we  have  reduced  those  by 
five  percent  in  the  setup  for  general  obli- 
gation bonds  at  this  time,  but  in  order  not 
to  create  an  additional  debt  power  for  them, 
we  put  the  proviso,  ’provided  the  total 
should  not  exceed  that  which  the  Convention 
has  already  authorized. 1 Therefore,  merely 
authorizes  a greater  degree  of  flexibility 
within  the  indebtedness  which  has  already 
been  approved  by  the  Convention.” 

(Emphasis  ours.  ) 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that  the 
proceeds  of  bonds  previously  voted  by  a municipality  for  a sewer 
system  may  not  be  diverted  for  use  for  a water  system,  and  that 
a city  may  not  incur  a general  obligation  indebtedness  in  excess 
of  twenty  per  cent  of  its  valuation,  and  that  it  could  not  there 
fore  incur  a general  obligation  indebtedness  for  twenty  per  cent 
of  its  assessed  valuation  for  a sewer  system  and  simultaneously 
a general  obligation  indebtedness  for  ten  per  cent  of  it3  valua- 
tion for  a water  system. 
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The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Robert  R.  Welborn. 

Yours  very  truly. 


RRW?ml 


JOHN  M.  DALTON 
Attorney  General 


CRIMINAL  LAW: 
PRELIMINARY  HEARING: 


No  authorization  for  payment  for  a copy 
of  the  transcript  of  the  original  ex- 
amination in  the  preliminary  hearing  of 
a homicide  case. 


May  27,  1953 


Honorable  Joseph  M*  Bone 
Prosecuting  Attorney  of 
Audrain  County 
Mexico,  Missouri 

Dear  Sir: 

This  will  acknowledge  the  receipt  of  your  letter  of 
Anril  30th,  1953,  in  which  you  request  an  opinion  of  this 
department.  Omitting  caption  and  signatures,  this  request 
is  as  follows: 


"Please  advise  if  under  the  provisions 
of  Sec*  544*390  it  is  necessary  that 
a copy  of  the  examination  of  the  defend- 
ant and  of  the  witnesses  accompany  the 
warrant  of  commitment?  If  not,  must 
the  original  accompany  the  warrant  of 
commitment,  and  if  so,  how  does  it 
finally  reach  the  Circuit  Court? 

"If  it  is  necessary  that  a copy  accompany 
the  warrant  of  commitment,  what  provision 
is  made  for  the  payment  to  the  Reporter 
for  such  copy? 

"It  has  been  the  custom  locally  in  homicide 
cases,  of  course,  to  reduce  the  testimony 
to  writing.  The  original  is  filed  with 
the  other  papers  in  the  cause  in  the  Cir- 
cuit Court  and  a copy  is  delivered  to  the 
defendant.  Recently,  following  the  taxing 
of  costs  of  the  original  at  fifteen  cents 
per  one  hundred  words,  under  the  provisions 
of  Sec.  4#5.150,  No*  R.S*,  and  a copy  at 
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five  cents  per  one  hundred  words,  the 
State  Auditor  only  allowed  the  amount 
charged  for  the  original.  If  it  is 
impossible  to  legally  charge  for  a copy 
of  the  transcript  where  the  same  is  re- 
quired, then  it  is  going  to  be  impossible 
for  the  Magistrate  Judge  to  obtain  the 
services  of  a competent  reporter  for 
homicide  preliminary  examinations." 

The  statutory  provision  that  you  wish  construed  is  Section 
544.390,  RSMo  1949,  which  provides  as  follows: 

"All  examinations  and  recognizances  taken 
in  pursuance  of  the  provisions  of  this 
chapter  shall  be  certified  by  the  magistrate 
taking  the  same,  and  delivered  to  the  clerk 
of  the  court  in  which  the  offense  is  cogniz- 
able, on  or  before  the  first  day  of  the  next 
term  thereof,  except  that  where  the  prisoner 
is  committed  to  jail,  the  examination  of 
himself  and  of  the  witnesses  for  or  against 
him,  duly  certified,  shall  accompany  the 
warrant  of  commitment,  and  be  delivered 
therewith  to  the  jailer." 

You  also  cite  Section  4&5.150,  RSMo  1949,  which  prescribes 
the  following: 


"Sach  magistrate  may  appoint  a competent 
stenographer  or  reporter  to  write  and 
certify  evidence  of  witnesses  in  cases 
of  homocide  and  such  stenographer  shall 
be  allowed  a fee  of  fifteen  cents  for 
every  one  hundred  words  and  figures. 

Such  fee  shall  be  taxed  as  costs  and 
paid  as  other  costs  in  the  case." 

We  also  wish  to  bring  to  your  attention  Section  544.370,  RSMo 
1949,  which  states  the  following: 

"In  all  cases  of  homicide,  but  in  no 
other,  the  evidence  given  by  the  several 
witnesses  shall  be  reduced  to  writing  by 
the  magistrate,  or  under  his  direction, 
and  shall  be  signed  by  the  witnesses  re- 
spectively*" 

You  state  in  your  request  that  it  has  been  the  custom  in  your 
locality  to  reduce  the  testimony  to  writing  in  homicide  cases.  Such 
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practice  is  in  keeping  with  Section  544.370*  This  section  does 
not  require  that  there  be  an  original  and  a copy  but  only  pro- 
vides that  the  testimony  be  reduced  to  writing. 

Section  544.390,  likewise,  fails  to  provide  for  an  original 
and  a copy  of  the  testimony  but  only  provides  that  a transcript 
of  the  testimony  taken  at  the  preliminary  be  delivered  to  the 
clerk  of  the  court  where  the  offense  is  cognizable  on  or  before 
the  first  day  of  the  next  term  of  court.  Further,  that  in  case 
the  defendant  is  committed  to  jail,  the  transcript  or  record 
shall  accompany  the  warrant  of  commitment  and  be  delivered  to 
the  jailer.  In  other  words,  if  the  defendant  makes  bond  after 
the  preliminary,  the  transcript  of  testimony  reduced  to  writing 
at  the  preliminary,  is  filed  in  the  office  of  the  clerk  of  the 
court  having  jurisdiction  of  the  offense.  If  he  fails  to  make 
bond  and  is  committed  to  jail,  such  transcript  is  delivered  to 
the  jailer.  These  provisions  of  the  statute  were  passed  to 
assure  the  defendant  of  having  a record  of  the  testimony  taken 
at  the  preliminary  hearing  available  to  him. 

Section  4^5.150,  RSMo  1949,  specifies  that  in  homicide 
cases  the  stenographer  appointed  by  the  Magistrate  to  take  the 
testimony  shall  receive  a fee  of  fifteen  cents  for  each  one 
hundred  words  and  figures.  However,  it  makes  no  provision  for 
a copy  or  the  fee  to  be  allowed  in  taking  and  transcribing  same. 
So  far  as  we  could  determine,  there  is  no  provision  which  pro- 
vides that  a copy  of  this  type  of  testimony  shall  be  made  and 
no  provision  as  to  the  cost  or  who  shall  pay  for  it. 

Another  question  concerns  the  manner  in  which  an  original 
transcript  of  the  examination  taken  at  a preliminary  is  returned 
to  the  court  when  it  has  been  attached  to  the  warrant  of  commit- 
ment where  the  defendant  was  committed  to  jail.  There  have  been 
no  decisions  along  this  line  but  it  would  appear  that  when  the 
defendant  is  brought  into  court  that  the  transcript  is  delivered 
at  the  same  time  to  the  clerk  thereof. 


CONCLUSION 


It  is  therefore  the  opinion  of  this  department  that  there 
is  no  authorization  under  the  law  for  payment  for  a copy  of  the 
transcript  of  the  original  examination  in  the  preliminary  hearing 
of  a homicide  case.  Under  such  premise,  the  State  Auditor  is  cor- 
rect in  refusing  to  approve  payment  for  such  copy. 

It  is  further  the  opinion  of  this  department,  that  where  a 
defendant  has  been  committed  to  jail  and  the  transcript  of  the 
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examination  of  the  witnesses  at  the  preliminary  hearing  has  been 
attached  to  the  warrant  of  commitment  and  delivered  to  the  jailer 
that  such  tran8cr5.pt  can  be  delivered  into  the  court  or  to  the 
clerk  thereof  at  the  same  time  that  the  defendant  is  brought  in 
for  trial. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  John  S.  Phillips. 


Very  truly  yours, 


JOHN  M.  DALTON 
Attorney  General 


JSPihr 


CONSERVATION 
COMMISSION : 
APPROPRIATION: 
LEGISLATURE : 


Mr,  I.  T.  Bode 
Director 

Missouri  Conservation  Commission 
Jefferson  City,  Missouri 

Dear  Mr,  Bode: 

This  will  nckr.ov/ledge  receipt  of  your  request  for 
an  official  opinion,  v/hich  reads: 

"In  accordance  with  the  instruction 
of  the  Conservation  Commission  in 
regular  meeting  on  June  2,  1953>  I 
transmitting  to  you  herewith  a re- 
quest for  an  official  opinion  as 
follows, 

"Section  1^,510  of  House  Pill  Ho,  3&1 
reads  as  follows: 

"‘Section  1(.,^10,  There  is  hereby 
appropriated  out  of  the  state  treasury, 
chargeable  to  the  Conservation  Com- 
mission Fund,  including  but  not  limited 
to  funds  received  from  fedoral  or 
othor  cooperating  agencies  for  wild- 
life and  forest  conservation,  not  to 
exceed  Ei  ht  Million  Five  Hundred 
Thousand  Dollars  (*3,500,000,00)  for 
the  U3G  of t Mo  Conservnt  on  Commission 
for  the  payment  of  salarlos,  wages 
and  per  diem  o:’  the  officers,  members 
and  employees;  for  the  original  pur- 
chase of  property;  for  the  repair 
and  replacement  of  property  and  for 
ordinary  and  necessary  operating  ex- 
penses; provided,  however,  that  no 
funds  shall  be  expended  from  this 

appropriation  for  the  rental  or 

erection  of  a building  for  use~as  a 

central  office  building,  of  the 


Construing  Section  it, 510  of  House  Bill 
IIo,  36l,  passed  by  the  Sixty-seventh 
General  Assembly, 

June  11,  1953 
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Conservation  Commissi  n and;  provided 

further  that  no  funds  shall  be  expended 

from  thJ.3  appropriation  except  In 

accordmce  vith  a budget  regularly 
adopted  by  the  Conseryatlon_Connl33lon; 

for  the  period  be  - Inning  July  1,  1^53 

and  ending  June  3 0*  1955.* 

"The  Commission  questions  the  validity 
of  that  portion  of  thp  section  a3  under- 
lined above,  end  requests  your  opinion  as 
to  whether  or  not  the  Legislature  can 
place  such  limitations  on  the  use  of  its 
funds.  It  would  be  appreciated  very 
much  if  prompt  attention  could  be  pi von 
to  t!ds  request," 

House  Dill  Ho,  3&1»  passed  by  the  67th  General  Assembly, 
is  an  appropriation  bill. 

The  lav/  is  well  established  in  this  state  that  the  General 
Assembly  cannot  legislate  by  an  appropriation  act.  Legislation 
of  a general  character  cannot  be  included  in  an  aopropriation 
bill.  To  do  so  would  violate  the  provisions  of  the  Constitution 
of  Missouri,  namoly.  Section  23*  Article  III,  Constitution  of 
Missouri,  I9I4.5#  which  follows  Section  28,  Article  IV,  Consti- 
tution of  Missouri,  1875*  and  reads: 

"Limitation  of  scope  of  bills  -- 
contents  of  titles  --  exceptions, — 

TJo  bill  shall  contain  more  than  one 
subject  vMch  shall  be  clearly  express- 
ed in  it 8 title,  except  bills  enacted 
under  the  third  exception  in  section 
37  of  this  article  and  general  appro- 
priation bills,  which  may  embrace  the 
various  subjects  and  accounts  for 
which  moneys  are  appropriated," 

In  State  v.  Smith,  75  '>,W,  (2d)  828,  l.c.  830,  a member 
of  the  State  hoard  of  " arbor  . xaminers  brought  a mandamus 
action  against  the  State  Auditor,  to  compel  him  to  issue  a 
warrant  for  personal  services  rendered  by  Iiin  as  a member  of 
said  " oard,  under  an  Appropriation  Act  appropriating  out  of  the 
State  Treasury,  chargeable  to  the  general  l’ovenue  fuv  d,  $3, 000 
to  the  T oard  of  *arber  Examiners’  Fund.  The  Legislature 
under  Section  13525*  R.S.Mo.  1929*  provided  nil  salaries  and 
expenses  of  said  hoard  shnl  1 be  paid,  by  warrants  drawn  against 
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the  fund  created  from  fees  collected  end  paid  into  the  State 
Treasury  and  against  the  fund  only.  The  Court  held  that 
general  legislation  cannot  be  included  in  an  Appropriation 
Bill,  to  do  so  would  violate  Section  28,  Article  IV,  Consti- 
tution of  Missouri,  1375,  and  ordered  the  alternative  writ 
issued,  quashed,  and  a peremptory  writ  denied,  and  in  so 
doing  tho  Court  said: 

"V/e  agree  that  the  powor  of  the  Legislature 
over  these  matters,  subject  to  consti- 
tutional limitations,  i3  supreme.  We  also 
agree  that  the  Constitution  does  not  pre- 
vent the  Legislature  from  providing  that 
public  officers’  salaries  and  expenses 
shall  be  paid  out  of  the  general  revenue. 

This  being  true,  the  Legislature  had 
authority  to  provide  that  all  or  any 
spocified  part  of  tho  salary  and  expenses 
of  the  barber  board  should  be  paid  out  of 
the  general  revenue,  but  it  did  not  do 
so.  On  the  contrary.  It  has  provided, 
in  express  terms,  by  section  13525,  R.S. 

1929  (Ho.  St.  Ann.  Sec.  13525,  p.  637), 
that  the  salaries  and  expenses  of  such 
board  shall  be  paid  by  warrants  drawn 
against  the  fund  created  from  fees  col- 
lected by  the  board  and  paid  Into  the 
state  treasury,  and  a-ainst  that  fund  only. 

Tho  Legislature  could,  at  any  time,  pro- 
vide a different  method  for  paying  the 
salaries  and  expenses  of  tills  board  by 
amending  section  13525  or  by  repealing 
it  and  enacting  a new  law  in  lieu  thereof, 
but  until  it  does  so,  section  13525. 

R.S.  1929  (Mo.  St.  Ann.  Sec.  13525,  p.  637), 
remains  the  law  of  the  state.  57e  cannot 
escape  tho  conclusion  that  if  section 
13525,  R.S.,  is  still  the  law,  and  if  it 
provides  that  the  salaries  and  expenses 
of  the  board  shall  be  paid  out  of  the 
fund  created  from  tho  fees  collected  by 
the  board,  and  out  of  that  fund  only,  the 
attempt  to  appropriate  money  out  of  the 
general  revenue  fund  to  pay  any  part  of 
such  salaries  or  expenses  is  contrary 
to  the  existing  law  of  the  state,  as 
declared  in  section  13525,  supra. 

"it  cannot  be  said  that  the  act  appro- 
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priating  $3, 000  from  the  general  revenue 
fund  to  the  board  of  barber  examiners  * 
fund  amounted  to  an  amendment  of  section 
13525,  R.S.  1929  (150.  St.  Ann.  Sec.  13525, 
p.  o37)«  It  docs  not  attempt  to  amend 
that  section.  Its  3ole  purpose  wa3  to 
appropriate  $3,000  from  ono  fund  to 
another.  It  reads  ns  follows: 

"1  There  is  hereby  wncropriated  out  of  the 
state  treasury,  chargeable  to  the  general 
revenuo  fund,  the  sum  of  throe  thousand 
($3,000.00)  dollars  to  the  hoard  of 
iarber  Examiners  Fund.'  (Lavs  1933-3^, 
p . 12 , Sec.  12E . ) 

"resides,  legislation  of  a general  char- 
acter car.not  be  included  in  an  appro- 
priation bill*  If  thi.3  appropriation  bill 
had  attempted  to  amend  section  13525,  it 
would  have  been  void  in  that  it  would 
have  violated  3Gction  23  of  article  1^. 
of  the  Constitution  -.:JLch  provides  that 
no  bill  sluill  contain  r. ore  than  one  sub- 
ject which  shall  be  clearly  expressed 
In  its  title.  There  is  no  doubt  but 
what  tho  amendment  of  a general  statute 
such  a 3 section  13525,  and  the  mere  appro- 
priation of  money  are  two  entirely  diff- 
erent and  separate  subjects.  State  ex  rcl. 
Hueller  v.  Thompson,  State  Auditor,  316 
Mo.  272,  289  S.’.V.  338." 

Also,  in  a more  recent  cuso,  State  v.  Canada,  113  S .V/. 
(2d)  733,  l.c.  790,  the  Court  said: 

"Appellant  contends  that  Mi r.scuri  would 
not  pay  his  full  tuition  in  an  adjacent 
State,  but  only  the  difference  between  tho 
tuition  charged  by  tho  University  of  Missouri 
and  that  charged  by  the  adjacent  States, 
as  provided  in  tho  appropriation  act  of 
1935*  The  proviso  in  the  1935  act  which 
attempts  to  limit  the  authority  of  the 
board  of  curators  to  the  payment  of  the 
difference  between  the  tuition  in  Missouri 
and  in  the  adjacent  States  in  unconsti- 
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tutional  and  void.  A general  statute 
(section  9^22,  R»S.  1929  (Mo.  St.  Ann. 

Sec.  9622,  p.  7328))  authorises  the  board 
of  curators  of  Lincoln  University  to  pay 
the  reasoa  able  tuition  fees  of  negro 
residents  of  Missouri  for  attendance  at 
the  university  of  any  adjacent  State, 

Ihis  statute  cannot  be  repealed  or  amended 
except  by  subsequent  general  legislation. 

Ler-^islat:'  on  of  a general  character  can  ot 
be  included  in  an  appropriaticr!  bill. 

To  do  so  ¥?o.*ld  violate  section  23  of 
article  if  of  the  Constitution,  which  pro- 
vides that  no  bill  shall  contain  more 
than  one  subject  Wiich  shall  be  clearly 
expressed  in  its  titl^.  There  is  no 
question  but  what  the  mere  appropriation 
of  money  and  the  amendment  of  section 
9622,  a general  statute  granting  certain 
authority  to  the  hoard  of  curators,  are 
two  different  and  separate  subjects. 

State  ex  rel.  Davis  v.  Smith,  335  Mo.  IO69, 

75  B.W.  2d  828;  State  ex  rel.  Hueller  v. 

Thompson,  31&  Mo.  272,  289  S.'  . 338. 

The  valid  and  invalid  portions  of  the 
statute  are  separable.  If  re  disregard 
the  invalid  proviso,  tiiere  is  left  a 
complete  workable  statute  which  appro- 
priates the  sum  of  $10,000  for  the  purposes 
therein  named.  ■>  * " 

Sections I|0( a)  and  lf3»  Article  IV,  Constitution  of  Missouri, 
19lf5,  vest  in  the  Conservation  Commission  full  authority  to 
control,  manage,  restore,  conserve  and  regulate  the  bird,  fish, 
game,  forestry  and  all  wildlife  resources  of  the  state  and 
administration  of  all  laws  pertaining,  thereto,  and  further 
provide  that  all  fees,  moneys  or  funds  arising  from  the  operation 
and  transactions  of  the  Commission  sliall  he  expended  and  used  by 
said  commission  for  such  purposes. 

In  view  of  the  foregoing  decisions,  the  court  has  clearly 
stated  that  valid  and  invalid  portions  of  an  appropriation  bill 
are  separable.  Therefore,  that  part  of  said  bill  merely  appro- 
priating money  for  said  commission  is  valid  and  that  portion 
underscored  in  your  request  is  clearly  invalid,  and  should  be 
entirely  di erogarded. 
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CONCLUSION 


Therefore,  It  is  the  opinion  of  t .Is  department  that 
the  portion  of  Lection  kold,  of  House  T ill  No.  3&1,  under- 
scored in  your  request,  13  invalid  for  the  reason  that  it  is 
an  atter.pt  by  the  Legislature  in  an  appropriation  act  to 
pass  general  legislation  which  lias  been  declared  by  the 
appellate  courts  in  this  state  to  bo  invalid.  However,  this 
does  not  in  any  manner  invalidate  the  portion  of  said  appro- 
priation immediately  precedin'-  the  underscored  pert  Included 
in  your  request. 

Tills  opinion,  vfnich  I hereby  approve,  was  prepared  by 
my  Assistant,  Mr.  Aubrey  H.  Ilamnott,  Jr, 

Very  truly  yours. 


D L ' 1 

Attorney  General 


ARH:sv;:lrt 
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CONSERVATION  COMMISSI  ON  AGENTS: 


POWERS: 


June  2 195>3 


* 


Honorable  W,  T.  Bollinger*  Jr* 
Member 

Missouri  House  of  Representatives 
67th  General  Assembly 
Van  Buren,  Missouri 


No  Conservation  Commissio.n  agent 
or  other  officer  has  any  lawful 
authority  to  confiscate  or  hold 
permanently  or  destroy  property 
of  an  individual  used  in  the 
violation  of  the  Game  and  Pish 
Laws  or  regulations  of  the  Con- 
servation Commission*  Such  offi- 
cer or  agent  may  only  take  tem- 
porarily into  his  custody  any 
such  property  to  be  used  as 
....  evidence  to  convict  a vio- 
: lator. 


Dear  Mr,  Bollinger: 

This  is  the  opinion  you  recently  requested, 
by  letter , from  this  office,  respecting  the  power 
of  agents  of  the  State  Conservation  Commission  to 
confiscate  or  hold  property  of  persons  apprehended 
in  the  violation  or  believed  to  be  violating  hunting 
and  fishing  regulations  established  by  that  Commis- 
sion, Your  letter  reads  as  follows: 


"i  desire  a ruling  on  whether  a Con- 
servation Agent  has  authority  to  con- 
fiscate or  hold  property  suoh  as  boat- 
ing equipment  if  a man  is  either  caught 
violating  a regulation  or  if  he  is  merely 
thought  to  be  violating  a regulation. 


’’This  Is  a result  of  people  coming  to  me 
who  have  been  warned  by  Agents  that  this 
will  be  done.” 

Your  question  is,  ^whether  a Conservation  Agent 
has  authority  to  confiscate  or  hold  property  such  as 
boating  equipment  if  a man  is  either  caught  violating 
or  is  merely  thought  to  be  violating  a regulation,”  As 
we  view  your  question  we  understand  it  to  mean:  Is  an 
agent  of  the  Commission  authorized  to  confiscate  and 
hold,  under  such  circumstances,  the  property  of  an  in- 
dividual permanently  and  to  deprive  him  of  the  ‘ownership 
thereof?  Webster*s  New  International  Dictionary,  Second 
Edition,  page  £60,  defines  the  word  "confiscate,”  defi- 
nition It  "To  seize  as  forfeited  to  the  public  treasury; 
to  appropriate,  as  an  estate.” 


W©  believe,  therefore,  that  your  question  must  be 
answered  by  reference  to  pertinent  text  authorities,  our 
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Constitution  and  our  statutes,  as  construed  by  our  Supreme 
Court,  and  upon  the  theory  that  such  confiscation  and  hold- 
ing of  property  tinder  the  assumed  conditions  which  you 
state,  divest  the  owner  of  title  thereto,  and  you  ask  that 
this  office  give  our  opinion  whether  such,  agents  have  the 
authority  to  take  such  property  into  custody  for  the  State, 
and  whether  the  State  thereupon  becomes  vested  with  the  per- 
manent title  thereto*  Generally,  the  rule  involving  the 
right  to  confiscate  property,  unlawfully  used  in  the  viola- 
tion of  law,  is  stated  in  25  C.J.,  pages  1172,  1173*  to  be 
as  follows: 


"There  can  be  no  forfeiture  of  property 
unless  the  forfeiture  is  judicially  deter- 
mined. Even  inhere  under  statute  the  for- 
feiture takes  place  at  the  time  of  the 
commission  of  the  offense,  it  is  not  fully 
and  completely  operative  and  effective  and 
the  title  of  the  state  or  the  government 
is  not  perfected  until  there  has  been  a 
judicial  determination*  A statute  or  ordi- 
nance which  allows  the  seizure  and  con- 
fiscation of  a person’s  property  by  minis- 
terial officers  without  inquiry  before  a 
court  or  an  opportunity  of  being  heard  in 
his  own  defense  is  a violation  of  the  ele- 
mentary principles  of  law  and  the  consti- 
tution. ■>£• 

There  are  conditions  and  occasions  in  the  enforce- 
ment of  statutes  prohibiting  crimes  and  misdemeanors  which 
constitute  exceptions  to  the  above-cited  text  when  a statute 
provides  that  property  may  be  seized  at  the  time  of  a lawful 
arrest  or  is  taken  under  a lawful  search  warrant  and  may  be 
held  and  used  as  evidence  in  the  trial  of  a charge  of  viola- 
tion of  criminal  statutes.  There  is  also  an  exception  where 
property  lawfully  seized  may  be  confiscated  and  destroyed 
without  judicial  approval  if  such  property  constitutes  per  se 
a public  nuisance  or  a public  danger,  and  other  property, 
capable  of  lawful  use,  may  be  ordered  confiscated  and  destroy- 
ed by  judicial  decree  that  such  other  property  is  used  in  viola- 
tion of  law.  12  C.J,,  pages  1251,  1252,  on  this  question  states 
the  following  text: 

•»  ■»  it  is  competent  for  the  legislature 
to  authorize  the  summary  seizure  and  destruc- 
tion of  things  which  cannot  be  put  to  a lawful 
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use,  as,  for  example,  gaming  apparatus, 
lottery  tickets,  false  weights  and  meas- 
ures, food  products  unfit  for  human  con- 
sumption, and  milk  kept  for  sale  and  not 
conforming  to  the  standard  fixed  by  law, 
and  also  of  things  that,  either  by  the  com- 
mon law  or  by  statute,  constitute  a public 
nuisance.  The  legislature  may  also  auth- 
orize the  destruction  of  property  in  case 
of  urgent  necessity,  for  example,  to  pre- 
vent the  spread  of  a conflagration  or  of 
pestilence,  or  the  advance  of  a hostile 
army.  Other  things,  susceptible  of  prop- 
erty rights  and  capable  of  lawful  use,  may 
be  authorized  to  be  confiscated  or  destroy- 
ed on  a judicial  determination  of  their  use 
in  violation  of  law,  but  not  otherwise* 

Thus  the  confiscation  of  intoxicating  liquors 
kept  in  violation  of  law  may  be  authorized 
on  judicial  condemnation,  and  it  seems  even 
on  summary  proceedings  where  kept  in  such  a 
manner  as  to  constitute  a nuisance;  hut 
such  liquors  are  regarded  as  property  and 
therefore  not  subject  to  confiscation  ex- 
cept as  stated  above.  And  in  like  manner 
the  confiscation  of  boats,  nets,  or  fish- 
ing tackle  used  in  violation  of  law  may  be 
authorized  on  notice  and  hearing,  or  if  a 
public  nuisance,  by  summary  process;  but, 
in  the  absence  of  these  conditions,  due 
process  does  not  permit  the  destruction 
of  such  property,  or  of  guns,  ammunition, 
or  dogs  used  in  unlawful  hunting.  The 
legislature  may,  without  violation  of  due 
process  of  law,  authorize  the  destruction 
of  animals  or  their  products,  or  of  fruit 
trees,  for  the  purpose  of  preventing  the 
spread  of  disease  or  pests;  but  a statute 
authorizing  the  summary  destruction  of  any 
animal  disabled  from  further  use  is  void 
for  want  of  due  process,  as  is  also  a 
statute  authorizing  the  destruction  of  un- 
licensed dogs,  and  a statute  directing 
that  hogs  running  at  large  be  taken  up  and 
sold  without  notice  to  the  owner.  * * 

Respecting  the  disposition  of  property  seized  under 
a lawful  arrest  or  under  a search  warrant,  £6  C.J.,  page  1260, 
states  the  following  text: 
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"Where  the  property  was  not  illegally 
seized*  as  where  it  was  taken  under  a 
search  warrant  issued  on  probable  cause* 
or  was  taken  as  an  incident  to  a lawful 
arrest,  or  was  voluntarily  surrendered 
such  property  need  not  be  returned  before 
it  is  used  in  the  criminal  prosecution, 

-8-  * 

The  case  of  State  vs*  Rebasti*  3C6  Mo*  336*  involving 
the  question  of  search  and  seizure*  was  considered  by  the 
Supreme  Court  of  this  State*  The  Court  held  that*  under  a 
lawful  arrest  officers  have  the  right  to  search  the  person 
arrested  and  take  from  him  and  seize  any  article  for  evi- 
dential purposes,  found  upon  his  person*  or  belonging  to 
him  and  found  in  his  presence,  or  on  his  premises*  The 
Court  so  deciding,  l*c*  3k$>  said? 

"No  complaint  is  made  as  to  the  manner 
of  the  defendants  arrest}  he  was  law- 
fully arrested.  Being  lawfully  arrest- 
ed, the  officers  had  a right  to  search 
him  and  his  possessions  in  the  room  ttfiere 
he  was  arrested  and  take  from  him  any 
article  which  might  be  used  in  securing 
his  conviction*  * * «■*" 

The  Supreme  Court  of  this  State  held  to  like  effect 
in  the  case  of  Holker  vs*  Hennessey,  et  al».  Pixie r.  Sheriff, 
Garnishee,  llj.1  Mo.  £27,  l*c*  539#  540*  the  Court  on  the  point 
saying  s 

"Generally  speaking*  in  the  absence  of  a 
statute,  an  officer  has  no  right  to  take 
any  property  from  the  person  of  the  prison- 
er except  such  as  may  afford  evidence  of 
the  crime  charged,  or  means  of  identify- 
ing the  criminal*  or  may  be  helpful  in 
making  an  escape*  The  officer  has  the 
undoubted  right  to  make  the  search*  and 
considering  the  nature  of  the  accusation 
he  may,  when  acting  in  good  faith,  take 
into  his  possession  any  article  he  may 
suppose  will  aid  in  securing  the  con- 
viction of  the  prisoner  or  will  prevent 
escape,  »He  holds  all,  whether  money 
or  goods,  subject  to  the  order  of  the 
court,  which,  in  proper  circumstai  ces* 
will  direct  him  to  restore  the  whole  or 
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a part  to  the  prisoner,  * Bish.  Grim, 

Proc . , secs;  211,  212}  Wharton,  Crim, 

PI,  and  Pr,,  secs,  6o,  6l," 

The  Supreme  Court  of  this  State  has  had  before  It 
numerous  cases  for  the  construction  of  statutes  authoris- 
ing the  seizure  and  destruction  of  property  used  in  the 
violation  of  criminal  laws  where  the  unlawful  use  of  the 
property  was  determined  by  Judicial  process  and  also  in 
cases  where  the  property  so  unlawfully  used  was  seized 
by  officers  as  constituting  a public  nuisance  itself,  or 
as  some  of  the  cases  put  it,  was  "outlawed, 9 and  was  sum- 
marily and  lawfully  destroyed.  The  case  of  State  ex  reli 
Igoe*  et  al,  vs,,  Joynt,  Circuit  Judge,  ,110  S,W,  (2d)  737# 
was  a case  which  arose  out  of,  the  operation  of  what  the 
Court  held  was  a gambling  device  called  a "rotary  mer- 
chandiser", operated  much  on  the  plan  of  a slot  machine, 
and  was  set  up  for  public  play,  and  it  was  played  by  the 
public*  so  the  case  recites,  in  the  City  of  St,  Louis, 
Missouri*  The  Police  Department  seized  the  machine  as  a 
gambling  device  under  statutes  then  permitting  the  Board 
of  Police  Comissioners  of  the  City  of  St,  Louis  to  seize 
and  destroy  gambling  devices.  The  owner  obtained  a tempo- 
rary restraining  order  against  the  Board  of  Police  Commis- 
sioners from  Judge  Joynt,  Judge  of  Division  Ho,  2 of  the 
Circuit  Court  of  the  City  of  St,  Louis,  Missouri,  and  pray 
ing  that,  after  hearing,  permanent  injunction  be  issued 
against  the  Board.  The  Board  sued  out  a writ  of  prohibi- 
tion in  the  Supreme  Court  against  the,  Circuit  Judge.  The 
Supreme  Court  held  that  the  respondent  Circuit  Judge  had 
no  jurisdiction  to  hear  the  case,  and  made  its  preliminary 
rule  in  prohibition  against  the  Judge,  permanent.  The- ef- 
fect of  the  decision,  was  to  approve  the  seizure  of  the 
gambling  device  by  the  Police  Department  and  which  also 
left  said  Board  of  Commissioners  free  to  order  and  accom- 
plish tbs  summary  destruction  of  the  device.  So  holding, 
the  Court,  l.c.  7^0*  said: 

"Here,  the  rotary  merchandiser,  as(  we 
have  demonstrated  above,  is  shown  by 
the  petition  to  be  unlawful  in  itself. 

It  is  apparent  from  its  construction 
that  the  device  lends  itself  to  no 
lawful  purpose,  but  only  to  illegal 
use,  its  only  design  and  value  is  for 
use  in  violating  our  gambling  statutes. 

That  it  is  set  up  by  the  owier  for  use 
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by  the  public  is  admitted  in  the  petition, 
which  action  under  our  laws  constitutes 
a felony#  The  maintenance  of  this  de- 
vice described  by  the  owner  as  a gambling 
device  * capable  of  no  lawful  use  and  being 
extensively  used  and  displayed  by  the  owner 
and  his  licensees  for  public  play,  is  a 
public  nuisanee,  and  the  police  under  their 
general  powers  have  the  right  to  seize  it 
and  destroy  it  summarily#  ft  * ft." 

The  Court,  in  the  Joynt  Case,  referred  to  the  case 
of  Lowry  vs#  Rainwater,  70  Mo#  152,  cited  by  the  owner  of 
the  gambling  device#  The  Rainwater  case,  however,  arose, 
out  of  the  seizure  of  property  in  and  of  itself  not  unlaw#, 
ful  property  but  in  its  very  nature  fcilrmless.  In  the 
Rainwater  case  the  Court  had  held  that  before  the  property 
seized  could  be  destroyed,  it  must  be  determined  by  Judicial 
proceedings  to  be  an  element  and  an  item  used  in  gambling 
so  as  to  become  a public  nuisance,  and,  thereupon,  be  des- 
troyed, The  Court  on  the  same  page,  l#c#  7^0*  on  this  point, 
said: 

"*  ■»  ft  An  extension  dining  table  had  been 
seized  and  destroyed  by  the  police  on  the 
charge  that  it  was  kept  as  a prohibited 
gaming  table#  We  held  that  a summary  mode 
of  judicial  proceedings  should  be  provided 
in  order  to  determine  whether  such  property 
was  used  or  held  for  purposes  condemned  by 
the  statutes#  That  case  is  clearly  distin- 
guishable from  the  one  now  before  us#  There 
the  property  under  the  scrutiny  of  the  court 
was  In  its  very  nature  lawful  and  harmless#' 

It  was  only  by  proof  of  Its  unlawful  use 
that  it  became  subject  to  destruction#  The 
table  in  itself  constituted  no  offense,  but 
it  was  its  employment  in  gaming  which  was 
unlawful,  and  proof  of  that  fact,  we  held, 
required  judicial  determination,  ft  ft  ft, 

Again,  the  Supreme  Court  considered  a like  case 
in  State  ex  rel#  McDonald,  Justice  of  the  Peace,  et  al#  vs, 
Prankehhoff,  Judge,  125  S.W.  (2d)  8l6.*  The  case  originated 
in  St,  Joseph,  Missouri#  A Justice  of  the  Peace  had  given 
notice  to  the  owner  of  the  property  In  question  that  on  a 
certain  subsequent  date  at  Ms  court  room  the  Justice  would 
conduct  a hearing  to  determine  whether  the  property  described 
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in  said  notice  were  gambling  devices*  The  respondent 
Circuit  Judge  ordered  certiorari  for  the  Justice  of  the 
Peace  to  submit  his  record  in  the  case*.  Prohibition 
followed  at  the  instance  of  the  Justice  and  Constable 
in  the  Supreme  Court.  The  Court  held  the  property,  one 
slot  machine  and  two  pin  ball  machines,  were  gambling 
devices,  and  that  the  Circuit  Judge  had  no  jurisdiction 
to  hear  the  case  and  that  it  had  no  jurisdiction  to  issue 
the  extraordinary  writ  of  certiorari*  The  Court,  l*c* 

8l8,  in  holding  that  the  machines  were  unlawful,  and  fol- 
lowing the  rule  stated  in  the  Joynfc  case,  supra,  l.e.  818, 
said: 

"Therefore,  under  our  ruling  in  State  ex, 
rel.  v*  Joynt*  supra,  we  hold  that  the 
machines  in  question  were  unlawful  property 
and  not  protected  by  law,  regardless  of  the 
manner  in  which  they  were  seized.  * •»  «•*" 

The  Joynt  and  Franks nhoff  cases  are  cited  only  to 
indicate  the  distinction  observed  by  the  Supreme  Court  of 
this  State  between  the  kind  of  property  and  its  unlawful/ 
use  as  a public  nuisance  that  authorizes  its  seizure  and 
summary  destruction  without  judicial  proceeding,  and  the 
kind  of  property,  aL  though  used  in  violating  criminal  laws, 
and  yet  not  in  itself  harmful  to  the  welfare  of  the  community, 
and  which  may  be  used  for  a lawful  purpose,  that  requires  a 
judicial  decree  of  seizure  and  authorization  for  the  destruc- 
tion of  such  property. 

There  is  now  no  statute  in  force  in  this  State  auth- 
orizing the  seizure,  forfeiture  and  summary  destruction  of 
property  used  in  a violation  of  the  Fish  and  Game  Laws  or 
the  rules  and  regulations,  in  relation  to  fish  and  game^ 
fixed  by  the  Conservation  Commission. 

Section  lj.0  (a)  of  Article  IV  of  the  19^5  Constitu- 
tion of  this  State  Wilder  the  title  of  "Conservation",  gives 
the  Conservation  Commission  jurisdiction  to  control  and  regu- 
late forestry  and  wildlife  resources  of  this  State.  Said  - 
Section  in  that  behalf  reads,  in  part,  as  follows: 

"Conservation  Commission—  Jurisdiction— 

Humber,  Qualifications,  Terms  and  Reim- 
bursement of  Members— Vacancies*— The 
dontrol,  management,  restoration,  con- 
servation and  regulation  of  the  bird. 
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fish,  game,  forestry  and  all  wildlife 
resources  of  the  state,  including  hatch- 
eries, sanctuaries,  refuges,  reservations 
and  all  other  property  owned,  acquired 
or  used  for  such  purposes  and  the  acqui- 
sition and  establishment  thereof  , and  the 
administration  of  all  laws  pertaining - 
thereto,  shall  be  vested  in  a conserva- 
tion commission  consisting  of  four  mem- 
bers appointed  by  the  governor,  not  more 
than  two  of  whom  shall  be  of  the  same 
political  party.  « * *.w 

The  authority  given  the  Conservation  Commission  by 
said  Section  ij.0  (a)  of  the  present  Constitution,  was  Section 
l6  of  Article  XIV  of  our  Constitution  of  1875#  adopted  under 
initiative  petition  as  Amendment  Ho*  4*  .November  3,  1936, 
and  published  Laws  of  Missouri,  1937#  pages  6l4#  615,  as 
provided  in  Section  675,  Article  IV,  Ghapter  4*  H.S.  Mo. 

1929. 

the  effect  of  Constitutional  Amendment  Ho.  4 on  x 
the  statutes  that  named  the  offense  and  prescribed  the  «- 
punishment  for  violation  of  Fish  and  Game  Laws  as  to  whether 
the  Amendment  repealed  such  statutes,  was  the  basis  of  the 
decision  in  Marsh  vs*  Bartlett,  Sheriff,  121  S.W.  (2d)  737, 
a proceeding  In  the  Supreme  Court  in  Habeas  Corpus,  The 
Court,  in  that  case  discussed  fully  the  legislative  authority 
necessary  to  be  expressed  in  naming  the  offenses  and  prer 
scribing  the  punishmeht  therefor,  for  violations  of  game  and 
fish  statutes  and  regulations  as  promulgated  by  the  Conserva- 
tion Commission,  and  the  regulatory  and  administrative^  auth- 
ority of  the  Commission,  as  well.  In  holding  that  the  Con- 
servation Commission  had  constitutional  authority  to  control 
fish  and  game  and  to  fix  regulations  respecting  the  entire 
subject,  and  further  holding  that  the  Legislature  had  the 
authority  and  had  exercised  the  authority  to  prescribe  the 
violation  of  such  regulations  as  criminal  offenses  and  prescribe 
the  punishment  therefor,  the  Court,  l.c.  744*  said: 

"It  has  been  Indicated  above  that  the 
Conservation  Commission  has  been  grant- 
ed the  authority  to  control,  regulate, 
etc.,  the  matters  committed  to  it,  * ■»  •» 

"The  term  ’regulate1  will  be  stiff icient 
for  the  moment.  It  includes  ordinarily 
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the  means  to  adjust,  order,  or  govern 
by  rule  or  established  raodej  direct  or 
manage  according  to  certain  standards 
or  rules,  Sluder  v*  St*  Louis  Transit. 

Go.,  189  Mo,  107*  08  S.w*  6^8,  $ L*R.A*, 

N.S.,  186*  Regulation  and  legislation 
are  not  synonymous  terms*  In  re  North- 
western  Indiana  Tel*  Co.,  201  Ind#  66.7,  ^ 

171  N*E.  65,  TO*  Regulation  is  comprehensive 
enough  to  cover  the  exercise  of  author! ty 
over  the  whole  subject  to  be  regulated* 
Southern  R*  Go*  v*  Russell,  233  Va.  292, 

112  S*E*  700,  703* 

"it  will  be  remembered  that  in  the  body 
of  the  Amendment  the  word  'laws*  occurs 
twice  and  is  therein  definitely  related 
to  the  Legislature  or  to  the  legislative 
power,  while  the  word  'regulate*  and 
kindred  words  are  attributed  to  the  ad- 
ministrative power  and  duty*  Also,  as 
pointed  out  in  our  citation  of  the  Grimaud 
Case,  supra,  punitive  laws  or  laws  fixing 
punishment  as  for  violations  of  administra- 
tive rules  are  solely  referable  to  the 
legislative  power  and  function,  and,  on 
the  other  hand,  administrative  rules  may 
have  the  force  of  law  in  that  violations 
thereof  are  punishable  as  public  offenses* 

* * »*." 

There  was  a statute  in  force  in  this  State  until 
its  repeal.  Laws  of  Missouri,-  1945*  page  664,  authorizing 
the  seizure  and  suranary  destruction  or  other  disposition 
thereof  by  the  Commission  of  articles  found  in  use  in  the 
violation  of  the  Pish  and  Game  Laws*  This  was  Section 
8952,  R.S.  Mo.  1939*.  The  section  as  it  then  stood  read 
as  follows: 


"§  8952 .<  Certain  articles  forfeited  to 
state  and  fund  derived  from  sale  there- 
of to  be  placed  in  game  protection  fund 

"The  unlawful  use  of  any  articles  contrary 
to  the  provisions  of  the  game  and  fish 
laws  shall  forfeit  the  same  to  the  state, 
and  upon  their  being  found  by  law  under 
any  of  the  conditions  prohibited  by  this 
article,  shall  be  destroyed,  used  in' the 
work  of  the  game  and  fish  department,  or 
sold  by  the  game  and  fish  commissioner 
and  the  money  derived  from  the  sale  there- 
of placed  in  the  game  protection  fund." 
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Section  89^2,  R.S.  Mo*  1939#  was  first  enacted. 

Laws  of  Missouri,  1909*  page  519*  The  section  was  car- 
ried in  eaeh  Revision  thereafter*  with  one  amendment  of 
little  consequence,  down  to  and  including  the  Revision 
of  1939*  This  section,  along- wi  th  many  other  sections 
of  Article  II  and  Article  III,  Chapter  47,  R.S.  Mo*  1939* 
was  repealed.  Laws  of  Missouri,  1945*  page  664*  There 
has  been  no  statute  of  like  terms  or  effect  in  force  in 
Missouri  since  the  repeal  of  said  Section  8952* 

We  are  advised,  however,  by  the  office  of  the 
Secretary  of  State  of  Missouri  that  the  Rules  and  Regula- 
tions of  the  Conservation  Commission  revised  to  January 
lj  1951*  by  the  Commission,  including  Section  8 on  page 
9,  as  published  by  the  Commission  in  brochure  or  booklet 
form  have  not  been  amended,  changed  or  set  aside,  and  now 
remain  on  file  as  required  by  law  in  the  office  of  the.. 
Secretary  of  State  of  this  State*  Said  Section  8 of  such 
Rules  and  Regulations  providing  for  the  confiscation  and 
forfeiture  of  any  articles  used  contrary  to  the  statutes 
of  this  State  or  to  the  provisions  of  said  Rules  and  Regu- 
lations and  for  the  summary  destruction  of  such  articles 
or  other  disposition  of  the  same,  is,  with  slight  devia- 
tions of  words,  in  almost  the  identical  language  as  was' 
contained  in  said  Section  8952  as  it  stood  in  the  Revised 
Statutes  of  Missouri,  1939*  -and  until  its  repeal.  Laws  of 
Missouri,  1945#  page  664*  Said  Section  8 as  the  same  is 
now  included  in  such  Rules  and  Regulations  filed  in  the 
office  of  the  Secretary  of  State,  reads  as  follows: 

"Sec*  8.  Certain  articles  forfeited  to 
state.— The  unlawful  use  of  any  articles 
contrary  to  the  statutes  of  this  state 
or  to  the  provisions  of  this  code  shall 
forfeit  the  same  to  the  state,  and  upon 
their  being  so  found  by  law  under  any  of 
the  conditions  contrary  to  such  statutes 
or  this  code,  may  be  destroyed,  used  in 
the  work  of  the  Commission,  or  sold  by  it 
and  the  money  derived  from  the  sale  there- 
of placed  in  the  Conservation  Commission 
fund." 

Neither  Section  i|X)  (a)  nor  any  other  section  of 
our  Constitution,  1945*  in  the  powers  given  to  the  Con- 
servation Commission  to  control,  manage,  restore,  conserve 
and  regulate  forestry  and  wildlife  resources  of  this  State, 
contains  any  authority  for  the  Commission  to  promulgate  rules 
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or  regulations  authorizing  its  agents  to  confiscate  or 
destroy  or  otherwise  dispose  of  articles  used  in  viola- 
tion of  the  Game  and  Pish  Laws  or  in  violation  of  the 
Rules  and  Regulations  adopted  by  the  Commission  for  en- 
forcing the  Act,  so  as  to  deprive  the  owner  of  ownership 
thereof.  It  appears  clear,  we  believe,  that  said  Rule  8 
in  its  terms  and  form,  was  considered  by  the  Commission  as 
taking  life  and  authority  from  said  Section  895>2,  R.S.  Mo. 
1939#  or  from  Revisions  of  statutes  prior  thereto,  contain- 
ing sections  of  similar  terms  with  like  purpose  and  intent. 

It  further  appears,  therefore,  that  upon  the  repeal  of  said 
Section  8952,  R.S.  Mo.  1939#  Laws  of  Missouri,  1945#  page 
664,  whatever  authority,  if  any,  the  Commission  had  to  adopt 
said  Section  8 and  include  the  same  in  the  Rules  and  Regu- 
lations of  the  Commission,  filed  in  the  office  of  the  Secre- 
tary of  State,  respecting  the  control  and  regulation  of 
forestry  and  all  wildlife  resources  of  this  State  as  an  ef- 
fective authority,  if  any,  for  the  confiscation,  destruc- 
tion or  other  disposition  of  property  used  in  the  violation 
of  such  Rules  and  Regulations  or  in  violation  of  the  stat- 
utes of  this  State,  became  a nullity  and  was  rendered  void 
by  the  repeal  of  said  Section  8952,  R.S.  Mo.  1939*  Laws  of 
Missouri,  1945*  page  664,  and  that  said  Section  o of  such 
Rules  itself,  was  by  said  repeal  of  said  Section  8952  render- 
ed void  and  of  ho  effect.  It,  therefore,  appears  plain  that 

said  Section  8 as  the  same  now  appears  in  the  Rules  and 

Regulations  of  the  Commission,  on  file  in  the  office  of  the 

Secretary  of  State  of  this  State*,  and  as  published  by  the 
Commission  in  brochure  or  booklet  form,  exists  without 
statutory  or  constitutional  authority,  and  is,  therefore, 
void  and  of  no  effect.  Chapter  252,  RSMo  194§#  contains 
the  present  statutes  relating  to  fish  and  game.  There  are 
numerous  sections  of  said  Chapter  authorizing  the  inspec- 
tion by  any  agent  of  the  Commission  of  licenses,  the  in- 
spection of  any  warehouse,  common  carrier  or  agent,  servant 
or  employee  thereof,  and  to  examine  every  package  in  any 
such  place  which  the  agent  has  reason  to  believe  contains 
wildlife  not  lawfully  transported  or  lawfully  had  in  pos- 
session, or  if  any  such  agent  shall  suspect  or  have' reason 
to  believe  that  any  such  package  is  falsely  labeled,  making 
the  refusal  to  permit  such  search  or  evading  the  same,  a 
misdemeanor  with  a fine  prescribed  of  not  less  than  $50.00 
nor  more  than  $150.00.  These  sections,  252.o6o  and  252.090, 
authorizing  such  inspection  are  cited  and  their  general 
terms  noted  in  order  that  they  may  not  be  confused  with 
the  terms  of  other  statutes  which  vie  now  refer  to,  which 
provide  for  the  arrest  of  persons  found  violating,  or  reason- 
ably believed  to  be  violating  the  Game  and  Pish  Laws,  or 
Rules  and  Regulations  adopted  by  the  Conservation  Commission, 
and  prescribing  the  proceedings  thereafter  to  be  followed. 
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Sections  252, 080  and  252.100,  RSMo  1949*  we  find, 
are  the  only  sections  in  said  Chapter  252  whieh  provide 
the  authority  of  agents  of  the  Conservation  Commission 
to  make  arrests  and  prosecute  violators  of  the  Game  and 
Fish  statutes  of  this  State  and  the  Rules  and  Regulations 
adopted  by  the  Commission  respecting  the  preservation  ahd 
the  taking  of  game  and  fish  in  this  State.  Section  252.080, 
providing  when  arrests  may  be  made  by  the  Conservation 
agents  or  other  officers,  reads  as  follows: 

R252,080.  Arrests  by  commission  agents, 
when 

"Every  authorized  agent  of  the  Commission 
shall  have  the  same  power  to  serve  criminal 
process  as  sheriffs  and  marshals,  only  in 
such  cases  as  are  violations  of  this  law 
and  rules  and  regulations  of  the  commission, 
and  have  the  same  right  as  sheriffs  and 
marshals  to  require  aid  in  the  execution 
of  suich  process*  Any  such  agent  may  ar- 
rest, without  warrant,  any  person  caught 
by  him  or  in  his  view  violating  or  who 
ha  has  good  reason  to  believe  is  violate 
ing,  or  has  violated  this  law  or  any  such 
rules  and  regulations,  and  take  such  person 
forthwith  before’  a magistrate  or  any  court 
having  jurisdiction,  who  shall  proceed  with- 
out delay  to  hear,  try  and  determine  the 
matter  as  in  other  criminal  cases.  (L. 

1945  P*  774  sac,  6,)" 

This  section  provides  that  any  such  agent  may  arrest, 
without  warrant,  any  person  caught  by  him  or  in  his  view 
violating  or  whom  be  has  good  reason  to  believe  is  violat- 
ing, or  has  violated,  the  Game  and  Fish  Laws,  or  any  such 
rules  and  regulations,  and  take  such  person  forthwith  be- 
fore a Magistrate,  or  any  Court  having  jurisdiction,  who 
shall  proceed  without  delay  to  hear,  try  and  de te rmine  the 
matter  as  in  other  criminal  eases,  ( Emphasis  ours •)  There- 
is  no  provision,  not  one  word  or  syllable  in  said  section, 
or  elsewhere,  authorizing  the  agent  to  Confiscate",  or 
"hold",  or  destroy  any  articles  of  property,  summarily  or 
otherwise,  being  used  by  a person  violating  the  Game  and 
Fish  Laws  or  whom  such  agent  has  good  reason  to  believe 
has  violated  such  laws.  W©  believe  that,  under  such  statutes, 
as  would  be  tee  case  in  the  prosecution  of  tee  violation  of 
any  other  criminal  statute,  when  an  arrest  is  made  for  the 
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violation  of  game  and  fish  statutes  or  such  regulations, 
any  such  agent  or  other  officer  would  be  authorized  to  - 
take  into  his  possession  at  the  time  of  the  arrest  of  the- 
individual  any  articles  or  property  from  the  person  or 
found  in  the  custody  and  presence  of  such  individual  as 
may  afford  evidence  which  will  aid  in  the  securing  of  con- 
viction of  the  prisoner  for  violation  of  the  Game  and  Pish 
Laws..  This  is  the  holding  in  the  Hennessey  and  Rebasti 
cases,  supra.  He  may  take  the  individual  arrested  before 
a Magistrate  or  Court  having  jurisdiction,  to  be  dealt 
with  according  to  law.  Section  2j?2.1O0  of  said  Chapter  2f>2 
points  out  what  proceedings  shall  then  be  commenced  against 
said  individual  so  under  arrest.  Section  2^2.100,  RSMo 
194-9 * reads  as  follows: 

"1.  Any  authorized  agent  of  the  commission, 
sheriff,  marshal  or  their  deputies,  may 
make  complaint  and  cause  proceedings  to  be 
commenced  against  any  person  for  the  viola- 
tion of  this  law  or  of  any  such  rules  and 
regulation  and  such  officer  shall  not  be  ob- 
ligated to  furnish  security  for  costs. 

"2.  He  may  search,  without  warrant,  any 
creel,  container,  gamebag,  hunting  coat, 
or  boat  in  which  he  has  reason  to  believe 
wild  life  is  unlawfully  possessed  or  con- 
cealed; and  at  any  and  all  times  may  seize 
any  wild  life  in  the  possession  or  control 
of  any  person  violating  or  who  there  is 
good  reason  to  believe  has  violated  this 
law  or  any  of  the  rules  or  regulations  of 
the  commission;  provided,  however,  that  he 
shall  first  obtain  a search  warrant  to  enter 
and  search  an  occupied  dwelling  and  out- 
buildings immediately  adjacent  thereto,  cold 
storage  locker  plant,  motor  vehicle,  or  seal- 
ed freight  or  express  car  for  such  purposes 
and  then  only  in  the  daytime,  and  in  the 
search  of  a cold  storage  locker  plant  eVery 
precaution  shall  be  exercised  to  prevent 
contamination  of  foods  stored  therein.  Any 
judge,  or  magistrate  having  jurisdiction, 
shall  issue  to  such  agent,  sheriff,  or 
marshal,  a search  warrant  upon  his  complaint 
being  made  on  oath  in  writing  that  the  af- 
fiant has  reasonable  and  probable  cause  to 
believe  that  wild  life  is  possessed  or  con- 
cealed in  such  occupied  dwellings  and  out- 
buildings immediately  adjacent  thereto,  cold 
storage  locker  plant,  motor  vehicle,  or  sealed 
freight  or  express  car  contrary  to  this  law 
or  to  any  such  rules  and  regulations. 
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rt3.  Any  person  who  shall  resist  such 
search  or  interfere  with  such  agent  or 
officer  in  the  execution  of  a search 
warrant  shall  be  deemed  guilty  of  a 
mis  dense  anor  • * 

We  have  seen  from  the  terns  of  Section  252.080,  supra 
that  any  agent  of  the  Commission  may  arrest,  without  warrant, 
ary  person  caught  by  him  or  in  his  view,  for  violating,  or 
whom  he  has  reason  to  believe  is  violating,  or  has  violated 
the  Pish  and  Game  Law  or  any  such  rules  and  regulations*  We 
believe  that  Subsection  2 of  Section  252.100,  supra,  must  be 
considered  and  applied  to  any  case  at  the  time  of  making 
such  arrest.  The  terms  of  said  Sections  252.080  and  252.100 
must  be  applied  together,  each  as  the  complement  of  and  as 
a necessary  aid  to  the  other,  providing  for  an  arrest  and 
taking  custody  of  property  used  in  the  violation  of  the  Game 
and  Pish  Laws  or  regulations  of  the  Comaission  as  evidence 
in  a prosecution  for  such  violation.  Said  Subsection  2 of 
Section  252.100  provides  that  the  agent  or  officer  may 
search,  without  warrant,  (meaning  a search  warrant),  any 
creel,  container,  gamebag,  hunting  coat  or  boat  In  which 
he  has  reason  to  believe  wildlife  is  unlawfully  possessed 
or  concealed,  and  at  any  and  all  times  may  seize  any  wild- 
life in  the  possession  or  control  of  any  person  violating 
or  whom  there  is  good  reason  to  believe  has  violated  this 
law  or  any  of  the  Rules  or  Regulations  of  the  Commission. 
Certainly,  specimens  of  game  killed  of  fish  caught  illegally 
and  found  in  such  receptacles  would  be  competent,  admissible 
and  material  evidence  to  be  introduced  at  a trial  upon  the 
prosecution  of  the  prisoner  for  violation  of  such  Game  or 
Pish  Laws  or  such  regulations.  It  would  be  proper  and  law- 
ful also,  we  believe,  for  such  agent  or  officer  to  take 
any  other  item  of  property  from  the  person  or  in  the  pre- 
sence and  custody  of  the  prisoner  to  be  used  in  like  manner 
as  evidence  in  the  prosecution  of  any  such  prisoner  and  to 
keep  such  property  in  his  custody  and  available  for  such 
purpose,  or,  as  said  Subsection  2 further  provides,  after 
such  prisoner  has  been  taken  before  a Magistrate,  under 
Section  252.080,  either  before  or  after  the  actual  prose- 
cution has  been  consaenced  against  the  prisoner,  if  the 
officer  or  agent  shall  make  complaint,  in  writing,  and 
upon  his  oath  that  the  affiant  has  reasonable  and  probable 
cause  to  believe  that  wildlife  is  possessed  or  concealed 
in  occupied  dwellings  and  outbuildings  immediately  adjacent 
thereto,  under  the  control  of  the  prisoner,  cold  storage 
lockers,  plants,  motor  vehicles  or  sealed  freight  or  ex- 
press cars  contrary  to  the  Pish  and  Game  Laws  or  to  any 
such  rules  and  regulations,  the  Judge  or  Magistrate  having 
jurisdiction  shall  issue  to  such  officer  or  agent  a search 
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warrant,  first  had  and  obtained  however,  before  any  such 
place  is  searched,  authorizing  the  search  in  the  daytime 
only  any  such  places  or  things  for  such  purpose  of  supply- 
ing evidence  to  convict  such  violator. 

We  further  believe  that,  if  in  any  complaint,  under 
oath,  in  the  proceedings  it  be  asserted  that  any  property, 
taken  either  from  the  person  of  the  prisoner  or  from  his 
immediate  custody  and  presence,  or  by  such  search  warrant, 
is  being  or  has  been  used  in  the  violation  of  such  laws 
and  regulations,  and  constitutes  a nuisance  per  se  and  is 
incapable  of  other  lawful  use,  the  Court  or  Magistrate 
before  whom  such  proceeding  is  being  conducted,  would  be 
authorized  to  judicially  determine  that  such  property  is 
or  is  not  capable  of  lawful  use*  is  or  is  not  a nuisance 
per  se  and,  accordingly,  order  forfeiture  and  destruction 
of  the  same  or  refuse,  as  the  case  may  be,  to  order  such 
forfeiture  or  destruction#  In  the  absence  of  such  judicial 
determination  we  believe  ttiat  no  officer  or  agent  of  the 
Commission  has  any  authority  whatsoever  to  confiscate  and 
hold  so  as  to  permanently  deprive  the  owner  thereof,  any 
property  used  in  the  violation  of  the  Game  and  Fish  Laws 
of  this  State  or  the  Rules  and  Regulations  of  the  Conserva- 
tion Commission  relating  to  the  same.  We  believe  such  of- 
ficer may  only  take  into  his  official  custody  and  hold, 
temporarily,  solely  as  and  for  evidence  in  the  prosecution 
of  any  person  charged  with  the  violation  of  such  Game  and 
Fish  Laws  or  such  regulations  property  taken  from  the  person 
of  the  prisoner  or  in  his  Immediate  custody  and  presence, 
or  obtained  by  reason  of  a search  warrant,  and  that  when 
the  use  thereof  as  evidence  in  a prosecution  of  the  prison- 
er has  been  concluded,  such  property  is  subject  to  the 
order  of  the  Court  or  Magistrate  to  he  returned  and  restored 
to  the  prisoner  as  the  owner  thereof.  This  also  is  the 
holding  of  our  Supreme  Court  in  the  Hennessey  case,  supra. 

It  appears  clear  from  the  above  cited  and  quoted 
authorities  that  neither  a Conservation  Commission  agent 
nor  other  officers  has  any  authority  to  confiscate  or  hold 
properly  so  as  to  deprive  the  owner  permanently  thereof, 
such  as  boating  equipment,  or  any  other  property  used  In 
violating  the  Game  and  Fish  Laws  of  this  State  or  a regu- 
lation of  the  Conservation  Commission,  or  where  such  agent 
or  officer  has  good  reason  to  believe  that  a person  is 
violating  such  laws  or  regulations;  that  an  officer  or  agent 
of  the  Commission  is  authorized  by  law  only  to  take  into 
his  custody  at  the  time  of  making  a lawful  arrest,  without 
warrant,  or  by  a search  warrant,  property  from  the  person 
of  the  individual  who  is  violating,  or  is  believed,  upon 
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reasonable  grounds  by  such  officer  or  agent  to  be  violat- 
ing such  laws  or  regulations*  for  the  purpose  of  using 
such  property  as  evidence  to  convict  such  individual  upon 
a prosecution  against  him  for  such  violation}  that  such 
property*  when  its  use  as  evidence  in  such  prosecution  has 
been,  completed  is  subject  to  the  order  of  the  Court  or 
Magistrate  to  be  restored  to  the  owner  thereof,  unless, 
upon  a hearing,  under  notice  to  the  owner,  the  property 
is  judicially  determined  to  be  incapable  of  lawful  use 
and  is  a nuisance  per  se,  and  upon  such  determination 
forfeiture  and  destruction  of  said  property  be  ordered 
by  the  Court  or  Magistrate, 


CONCLUSION 


It  is,  therefore,  considering  the  premises,  the 
opinion  of  this  office: 

1)  That  no  Conservation  CoDmission  agent  or  other 
officer  has  any  authority  to  confiscate  or  hold  permanently, 
so  as  to  deprive  the  owner  thereof  of  the  title  thereto, 
any  property,  such  as  boating  equipment,  or  other  property, 
used  in  the  violation  of  the  Game  and  Pish  Laws  of  this 
State  or  the  rules  and  regulations  fixed  by  the  Conservation 
Commission,  where  an  individual  is  caught  violating  such 
statutes  or  regulations  or  the  agent  or  officer  has  good 
reason  to  believe  that  such  individual  is  violating  or  has 
violated  such  statutes  or  regulations; 

2)  That  Section  8 on  page  9 of  the  Rules  and  Regula- 
tions of  the  Commission,  revised  to  J-anuary  1,  1951#  on 
file  with  the  Secretary  of  State  of  this  State,  as  the  same 
is  published  and  appears  in  brochure  or  booklet  form  as  is- 
sued by  the  Missouri  Conservation  Commission  and  now  in  cir- 
culation, authorizing  agents  of  the  Commission  or  other  of- 
ficers to  seise,  confiscate  and  summarily  destroy  or  other- 
wise dispose  of  articles  and  property  used  in  the  violation 
of  the  Game  and  Pish  Laws  of  this  State  or  the  Rules  and 
Regulations  adopted  by  the  Commission  respecting  the  control 
and  regulation  of  forestry  and  wildlife  in  this  States  exists 
without  statutory  or  cons titutional  authority,  and  is,  there- 
fore, void  and  of  no  effect; 

3)  That  such  Conservation  agent  or  other  officer 
may  take  into  his  possession  and  custody  temporarily,  any 
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property  used  in  the  violation  of  the  Game  and  Pish  Laws 
of  this  State  or  the  rules  and  regulations  fixed  by  the 
Conservation  Commission,  from  the  person  of  the  violator 
or  found  in  his  immediate  custody  and  presence  or  by  means 
of  a search  warrant,  only  for  the  purpose  of  using  such 
property  as  evidence  to  aid  in  the  conviction  of  any  in- 
dividual, in  the  prosecution  of  such  individual  for  such 
violations,  caught  violating  such  statutes  or  regulations, 
or  whom  the  agent  or  officer  has  good  reason  to  believe 
is  violating  or  has  violated  such  laws  or  regulations; 

If)  That  when  the  use  of  such  property  as  evidence 
for  the  purpose  of  aiding  in  the  conviction  of  such  violator 
has  been  accomplished,  all  such  property  is  subject  to  the 
order  of  the  Court  having  jurisdiction,  or  a Magistrate, 
to  be  returned  and  restored  to  such  individual  as  the  owner 
thereof,  unless  the  Court  upon  a hearing,  after  notice  to 
the  owner,  judicially  de te mines  that  such  property,  or 
any  of  the  same,  is  incapable  of  lawful  use  and  constitutes 
a public  nuisance  as  used  in  such  violations,  if  any,  and 
orders  the  confiscation  of  such  property  to  the  State  and 
its  subsequent  destruction. 

The  foregoing  opinion,  which  1 hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  George  W.  Crowley. 


Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 

GWC'iirk 
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SCHOOLS:  Board  of  directors  in  common  scnool  district 

SCHOOL  DISTRICTS:  may  employ  parent  of  child  to  transport  such 
SCHOOL  TRANSPORTATION:  child  to  school,  but  may  not  employ  the  child 

himself  or  make  allowances  to  such  child  in 
lieu  of  transportation;  school  districbs  not 
liable  in  tort  for  negligence  of  driver. 


November  12,  1953 


n * 


Honorable  Joseph  M.  Bone 
Prosecuting  Attorney 
Audrain  County 
Mexico,  I is tour 1 

Dear  Mr.  bone: 

This  is  in  response  to  your  request  for  opinion  dated 
September  9,  1953#  which,  omitting  caption  and  signature,  reads 
as  follows: 

"The  president  and  clerk  of  the  school 
board  of  Union  School  District  94# 

Audrain  County,  ; issouri,  have  requested 
me  to  obtain  an  opinion  from  the  Attorney 
General  on  the  following  points  relative 
to  the  transportation  of  pupils  of  the 
district  as  follows: 

1.  Do  the  Directors  of  the  school 
district  have  the  power  and  authority  to 
make  paymonts  from  the  public  school  funds 
of  said  district  to  a parent  of  a pupil  of 
said  district,  if  the  parent  fumisnes  the 
transportation  to  a public  school? 

2.  whether  or  not  the  Board  of  Directors 
has  the  power  and  authority  to  make  such 
payments  or  allowances  to  a pupil  of  a dis- 
trict attending  public  school  and  furnishing 
his  own  transportation? 

3*  If  the  school  Directors  have  the  power 
and  authority  mentioned  in  questions  one  and 
two,  would  they  be  authorized  to  make  such 
payments  and  allowances,  if  said  school  district 
maintained  a school  bus  for  the  transportation 
of  pupils  of  said  district  attending  a public 
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school,  or  could  they  still  make  these 
allowances  in  individual  cases  where  private 
transportation  is  furnished  either  by  the 
pupils  or  their  parents  where  they  do  not 
use  public  school  bus  facilities  of  the 
district? 


4*  If  allowances  are  made  for  private 
transportation  of  pupils  as  indicated  in 
questions  one  and  two,  would  the  school  dis- 
trict be  liable  to  said  pupils  or  a third 
party  in  the  event  of  an  accident?” 

Me  have  been  informed  by  you  in  a subsequent  letter  that 
the  school  district  in  question  is  a common  school  district* 


1*  The  statute  applicable  to  all  districts,  which  author- 
izes the  board  of  directors  of  a common  school  district  to 
provide  free  transportation  of  pupils.  Is  Section  165*140,  RSMo 
1949*  That  section  reads  as  follows: 


"Whenever  the  board  of  directors  of  any 
school  district  or  board  of  education  of 
a consolidated  district  shall  deem  it  ad- 
visable, or  when  they  shall  be  requested 
by  a petition  of  ten  taxpayers  of  such 
district,  to  provide  for  the  free  trans- 
portation to  and  from  school,  at  the  ex- 
pense of  the  district,  of  pupils  living 
more  than  one-half  mile  from  the  school- 
house,  for  the  whole  or  for  part  of  the 
school  year,  said  board  of  directors  or 
board  of  education  shall  submit  to  the 
qualified  voters  of  such  school  district, 
who  are  taxpayers  in  such  district,  at  an 
annual  meeting  or  a special  meeting,  called 
and  held  for  that  purpose,  the  question  of 
providing  such  transportation  for  the  pupils 
of  such  school  district;  provided,  that  when 
a special  meeting  is  called  for  this  purpose, 
a due  notice  of  such  meeting  shall  be  given 
as  provided  for  in  section  165*037*  If  two- 
thirds  of  the  voters,  who  are  taxpayers, 
voting  at  such  election,  shall  vote  in  favor 
of  such  transportation  of  pupils  of  said 
school  district,  the  board  of  directors  or 
board  of  education  shall  arrange  for  and 
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provide  such  transportation.  The  board  of 
directors  or  board  of  education  shall  have 
authority  and  are  empowered  to  make  all 
needful  rules  and  regulations  for  the  free 
transportation  of  pupils  herein  provided 
for,  and  are  authorized  to  and  shall  require 
from  every  person,  employed  for  that  purpose, 
a reasonable  bond  for  the  faithful  discharge 
of  tils  duties,  as  prescribed  by  the  board. 

Said  board  of  directors  or  board  of  education 
shall  pay  by  warrant  the  expenses  of  such 
transportation  out  of  the  incidental  fund  of 
the  district;  (provided,  tnat  this  section 
shall  include  pupils  attending  private  schools 
of  elementary  and  high  school  grade  except 
such  schools  as  are  operated  for  profit.)" 

Under  the  circumstances  mentioned  therein  it  is  to  be  noted 
that  the  board  of  directors  " shall  arrange  for  and  provide  suoh 
transportation. " The  manner  in  which  such  transportation  shall 
be  provided  is  not  specified. 

In  State  ex  rel.  Rice  v.  Tompkins,  et  al«,  239  Mo.  App.  1113, 
203  S.W.  (2d)  881,  883,  the  St.  Louis  Court  of  Appeals  said: 

"When  transportation  in  a school  district 
has  been  voted  it  is  the  duty  of  the  Board 
of  Directors  or  Board  of  i^lucation  to  pro- 
vide for  such  transportation,  providing 
money  is  available  in  the  Incidental  fund 
of  the  district  to  meet  the  expense  thereof, 
and  if  the  Board,  without  reasonable  cause 
therefor,  falls  to  provide  transportation, 
it  may  be  compelled  to  do  so  by  mandamus. 

However,  this  does  not  mean  that  the  court 
may  by  the  hard  and  unyielding  writ  of 
mandamus  substitute  its  discretion  for  that 
of  the  Board  as  to  the  means  and  manner  and 
sufficiency  and  safety  of  the  transportation 
to  be  furnished.  * * 

"The  statute  expressly  vests  with  the  Board 
the  right  and  duty  of  making  all  needful 
rules  and  regulations  for  the  free  transpor- 
tation of  pupils  and  to  prescribe  the  duties 
of  the  person  employed  for  the  purpose  of 
such  transportation,  - which  in  this  case 
would  be  the  bus  driver. " 


-3- 


Honorable  Joseph  M.  done 


Therefore,  It  is  apparent  that  the  Legislature  vested  the 
board  of  directors  with  the  discretion  of  determining  the  method 
and  manner  In  which  the  transportation  should  be  provided.  This 
being  so,  there  would  seem  to  be  nothing  to  prevent  a board  of 
directors  from  employing  the  father  of  a child  to  transport  such 
child  to  sohool  if,  in  the  exercise  of  its  discretion,  it  would 
be  advisable  to  do  so  and  provided  that  the  other  requirements 
of  law  are  met. 

More  specifically,  you  will  note  that  Section  165*140# 
supra,  provides  that  the  board  " shall  require  from  every  person, 
employed  for  that  purpose,  a reasonable  bond  for  the  faithful 
discharge  of  his  duties,  as  prescribed  by  the  board. ” The  con- 
tract of  employment  must  be  in  writing  and  meet  the  other  require- 
ments prescribed  in  Section  l4.32.O7O,  RSMo  1949.  If  state  aid  is 
sought,  the  method  of  transportation  must  meet  the  approval  of 
the  State  board  of  education  as  provided  in  Section  165*143*  RSMo 
1949*  The  unit  of  transportation  is  also  subject  to  the  inspection 
of  the  county  superintendent  of  schools  under  Section  167.050, 

RSMo  1949.  In  other  words,  if  the  father  of  a child  is  to  be 
employed  by  the  district  for  the  purpose  of  transporting  such 
child  to  school,  he  must  be  treated  the  same  as  any  other  indi- 
vidual employed  for  that  purpose. 

2.  four  second  question  must  oe  answered  in  the  negative. 

The  only  authority  which  the  board  of  directors  has  with  regard 
to  this  question  is  to  provide  the  transportation.  It  has  no 
authority  to  make  payments  to  any  individual  in  lieu  of  providing 
the  transportation.  Many  states  have  statutes  authorizing  such 
payments,  but  we  have  none. 

The  effect  of  paying  a child  who  transported  himself  would 
be  the  same  as  a payment  in  lieu  of  transportation  because  it 
would  not  be  logical  to  say  that  the  board  could  employ  the  child 
to  transport  himself  to  school  and  to  require  the  child  to  give 
bond  for  the  faithful  discharge  of  the  duties  of  transporting 
himself.  In  addition,  such  a bond  would  be  of  doubtful,  and  at 
least  limited,  validity  since  executed  by  a minor  (31  C.  J., 
Infants,  Section  189,  page  1083).  Further,  the  employment  must 
be  by  written  contract,  and  an  infant,  subject  to  certain  excep- 
tions, does  not  have  the  capacity  to  bind  himself  absolutely  by 
contract  (31  G.  J.,  Infants,  Section  148,  et  seq.,  page  1058). 

Therefore,  we  do  not  believe  that  the  board  of  directors 
of  a common  school  district  has  the  power  and  authority  either 
to  employ  or  to  make  payments  or  allowances  to  a pupil  who 
furnishes  his  own  transportation. 
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3.  we  have  ruled  that  the  board  of  directors  does  have 
the  authority  mentioned  in  question  number  1,  but  not  that  men- 
tioned in  question  number  2.  Therefore,  our  answer  to  question 
number  3 is  based  upon  this  premise* 

Having  held  that,  by  virtue  of  its  discretion  to  do  so, 
the  ooard  may  employ  a parent  to  transport  his  child  to  school 
if  the  parent  meets  all  the  requirements  established  for  the 
employment  of  any  other  competent  person  for  this  purpose,  it 
follows  that  the  circumstances  under  which  this  may  be  done  also 
lies  within  the  sound  discretion  of  the  board*  Consideration 
should  be  given  to  the  economic  practicality  of  the  arrangement, 
i.e.,  whether  it  would  be  economical  for  the  district  to  do  so, 
and  to  the  basic  purpose  of  the  free  transportation  law  which  is 
to  facilitate  attendance  at  school*  No  hard  and  fast  rules  can 
be  laid  down  by  which  the  board  can  be  guided  in  determining 
under  what  circumstances  it  should  or  should  not  contract  with 
the  parent  of  a child  to  transport  such  child  to  school*  It 
should  be  further  borne  in  mind  that  if  state  aid  is  sought,  the 
method  of  transportation  must  meet  the  approval  of  the  State 
Board  of  i^ducation*  In  essence,  however,  the  board  must  exercise 
its  discretion  in  this  regard* 

4*  This  office  held  in  an  opinion  directed  to  Honorable 
Stephen  J*  Killett,  Prosecuting  Attorney  of  Caldwell  County, 
Braymer,  Missouri,  under  date  of  January  12,  1940*  that  a school 
district  is  not  liable  in  tort  for  the  negligence  of  its  bus 
driver*  Since  we  believe  that  opinion  adequately  answers  your 
question  numbered  4*  are  enclosing  a copy  of  that  opinion* 


CONCLUSION 

It  is  the  opinion  of  this  office  that  the  board  of  directors 
of  a common  school  district  has  the  power  and  authority  to  employ 
the  parent  of  a child  for  the  purpose  of  transporting  such  child 
to  school,  provided  that  all  the  requirements  of  law  with  regard 
to  the  employment  of  any  person  for  that  purpose  are  met*  This 
office  is  of  the  opinion,  however,  that  a child  who  furnishes 
hi 8 own  transportation  may  not  be  employed  for  that  purpose  nor 
may  allowances  be  made  to  him  in  lieu  of  providing  free  trans- 
portation for  him* 

The  board  may  exercise  its  discretion  in  determining  under 
what  circumstances  a parent  may  be  employed  for  the  purpose  of 
transporting  his  child  to  school* 
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It  Is  the  further  opinion  of  this  office  that  a school 
district  is  not  liable  in  tort  for  the  negligence  of  its  driver 
employed  for  the  purpose  of  transporting  children  to  school. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  John  W.  Inglish. 


Very  truly  yours. 


JOHN  M.  DALTON 

Attorney  General 

JWI  :ml 
&ic. 


PKCSSiCDTlwG  ATTCrtWhYS: 


SALArtinS: 


FILED 

// 


effective  date  ol'  rt.B.  lbC  is  August  29, 
1933.  In  computing  salary  ol’  prosecuting 
attorney  in  3rd  and  4 tn  class  county, 
determine  tne  base  salary;  add  25)%  of 
base  salary;  add  25)%  of  this  figure; 
add  tfbcO.CO. 


June  15,  1953 


Honorable  C.  Dudley  Brandom 
Prosecuting  Attorney 
Daviess  County 
Gallatin,  Missouri 

Dear  Sir: 

Tills  department  is  in  receipt  of  your  recent  request 
for  an  official  opinion.  You  thus  3tate  your  request: 

KI  a.a  advised  that  legislation  has  recently 
been  passed  and  signed  by  the  Governor  on 
or  about  way  13th  wnich  required  Prosecuting 
attorneys  of  tnird  and  fourth  class  Counties 
to  investigate  Judicial  Parole  Applicants, 
and  for  such  additional  services,  provided 
for  a y600.CC  per  year  salary  allowance 
(*50.00  per  month).  Would  you  kindly  ad- 
vise as  to  wnetner  tills  legislation  con- 
tained an  emergency  clause  and  .as  tnus 
effective  hay  13 tn,  or  what  date  such 
legislation  is  effective? 

"Also,  I would  appreciate  receiving  your 
interpretation  as  to  the  proper  computation 
of  Prosecuting  Attorney  salaries  in  Counties 
of  tnird  and  fourth  class  in  view  of  this 
new  legislation.  The  new  legislation  and 
the  following  three  sections  apparently 
must  be  construed  for  a determination  of 
this  question:  56.2 80,  56.290,  56.300. 

The  manner  in  wnich  these  four  salary  pro- 
visions are  Interpreted  will  greatly  vary 
the  total  salary  received. 
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"lor  example:  In  Daviess  County,  where  the 
population  Is  In  the  category  between  11,000 
and  12,500,  the  salary  variation,  depending 
upon  method  of  computation,  would  be  per  annum: 

*24- 75 • 00  or  *2025.00  or  *2612.50.  *t  quicK 
glance  at  the  wording  of  these  Sections,  It 
would  appear  that  56.280  and  56.290  would 
first  be  computed  together,  then  possibly 
the  new  legislation  of  *800.00  added,  and 
the..  5b .300  .computed  on  top  of  that,  or  It 
Is  possible  that  tne  new  legislation  and 
5o*260  are  first  computed  togetner  since 
such  name  specific  ilxed  and  set  amounts, 
and  then  56.290  and  56*300  are'  tnereupon 
computed. " 

Your  first  question  relates  to  the  effective  date  of 
legislation  requiring  prosecuting  attorneys  In  tnird  and 
fourth  class  counties  to  Investigate  judicial  parole  applica- 
tions, and  providing  compensation  of  v600.00  per  annum  tnere- 
for.  Such  legislation  was  embodied  In  House  Bill  Ho.  lbO, 
which  was  passed  by  the  Legislature  without  an  emergency 
clause,  and  which  will  tnerefore  become  effective  90  days 
after  final  adjournment  of  tne  Legislature.  Since  the  Legis- 
lature finally  adjourned  on  iiay  31*  1953*  nouse  £111  ho.  lbO 
will  become  effective  on  August  29*  1953* 

Your  next  question  Is  regarding  the  proper  metnod  of 
computing  the  salaries  of  prosecuting  attorneys  In  third  and 
fourth  class  counties  In  view  of  House  Bill  No.  lbO. 

As  you  state.  Section  56.230,  HSMo  194.9,  sets  forth  the 
base  salary  which  prosecuting  attorneys  in  third  and  fourth 
class  counties  are  to  receive.  That  salary,  in  a county  In 
your  population  bracket,  is  f>1200.00  per  year.  Under  Sec- 
tion 56.290,  RSi4o  194-9*  as  aiah«s»d  compensation  for  juvenile 
court  services,  "The  prosecuting  attorney  in  counties  of  the 
third  and  fourth  class,  in  addition  to  the  compensation  pro- 
vided in  section  56.260,  shall  receive  an  amount  equal  to 
twenty-five  per  cent  of  the  annual  salary  provided  in  sec- 
tion 56.280  it  ->•"  This,  in  your  case,  would  be  25/»  o 1 
*1200.00,  which  would  be  *300. 00,  which,  adoed  to  the  *1200.00 
base  pay,  would  be  a total  of  *1500.00. 
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Section  56.300,  So.io  1949*  assigns  additional  duties  to 
prosecuting  attorneys  in  relation  to  coroners'  inquests,  and 
provides  that  "Prosecuting  attorneys  snail  receive  as  compensa- 
tion for  the  additioxial  services  and  duties  require^  under  this 
lav,  in  addition  to  the  salaries  and  fees  now  allowed  such 
prosecuting  attorneys  by  law,  an  amount  equal  to  twenty-five 
per  cent  of  the  annual  salary  and  fees  of  sucn  prosecuting 
attorney,  per  annum,  to  be  paid  in  equal  monthly  installments 
upon  the  warrant  of  tne  county  court  issued  in  favor  of  the 
prosecuting  attorney  on  the  county  treasurer  for  that  purpose." 

It  will  be  noted  that  the  above  quoted  portion  of  Section 
56*300  uses  the  term  salary  and  fees"  as  being  tne  basis  upon 
which  the  25$  set  fortn  in  section  5°*300  is  to  be  calculated. 

The  use  of  the  word  "fees"  In  this  respect  is,  we  feel,  some- 
what confusing,  Section  50*300,  supra.  Uses  numerous  services 
for  which  a prosecuting  attorney  snail  be  allowed  a "fee."  Sec- 
tion 50.340,  R3i4o  I9I4.9,  provides  that  at  tne  end  01  each  month 
the  prosecuting  attorney  snail  pay  over  to  tne  county  treasurer 
all  of  these  "fees",  retaining  none  of  tnem  for  nimself.  e 
feel  quite  sure  that  it  was  not  the  legislative  intent  tnat  the 
25/b  provided  for  in  dection  56. 3^0  be  computed  upon  the  basis 
of  the  base  salary  and  tueae  "lees",  none  of  which  are  retained 
by  the  prosecuting  attorney.  i,e  feel  ratner  that  reference  is 
made  to  dection  5».290,  supra,  wnieh  uses  the  word  "compensation" 
and  not  "fees".  We  believe  that  the  sane  is  true  of  Section 
56.300,  supra,  which  uses  the  word  "compensation" • 

do  far  tne  situation  appears  to  be  clear.  Wnat  is  not  so 
clear  is  wnetner,  to  tne  *1500.00  which  you  have  in  salary  by 
reason  of  dection  50.2dG  and  56.290,  supra,  is  added  the 
$600.00  per  annum  provided  for  by  House  Bill  No.  lou,  which 
would  be  a total  of  $2100.00,  to  which  would  be  added  25$  of 
(2100.00  as  provided  by  3ection  56*300,  supra,  wnion  would  be 
a total  of  $2625*00,  or  whether  the  25$  provided  for  by  Sec- 
tion 56.300  should  be  taken  of  $1500.00,  which  would  be  $3/3*00 
added  to  $1500.00,  a total  of  .>1875*00,  to  which  would  be 
added  the  $600.00  provided  by  House  Bill  No.  160,  lor  a total 
of  $2^75*00.  e believe  that  the  latter  method  is  tne  proper 
manner  of  calculation. 

CoNQijJSXoa 

It  is  the  opinion  of  this  department  tnat  tne  effective 
date  of  House  Bill  No.  160  is  August  29,  1953* 

It  is  the  further  opinion  of  this  department  tnat  in  comput- 
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ing  the  salary  of  a prosecuting  attorney  in  a tniru  or  fourth 
class  county,  the  following  procedure  should  be  lollowed: 
Determine  the  base  salary  according  to  population  as  set  forth 
in  Section  $o.2ti0,  hSUo  194.95  add  to  this  base  salary  2 5/fe  of 
the  base  salary  as  provided  by  Section  5^*290,  Homo  194-9* 
to  this  figure  add  of  tne  figure,  as  provided  by  Section 
56*300,  RsMo  194.95  to  this  figure  add  £>600.00  as  provided  by 
H.  P.  160. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Mr.  xiugn  P.  Williamson. 


Yours  very  truly. 


JOHN  m.  JAnToM 
Attorney  deneral 


s s 


LEGISLATURE  AND 
STATUTES : 


Construction  placed  on  proposed  House  Bill. 


March  10,  1953 


Honorable  Ealum  E.  Bruffett 
Member,  House  of  Representatives 
67th  General  Assembly 
Capitol  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Bruffett: 


PILED 

/•? 


This  will  acknowledge  receipt  of  your  request  for  an 
opinion  which  reads: 

"I  am  sending  you  a copy  of  a bill  which 
I hope  to  introduce.  My  question  concerns 
sub-section  2,  which  I have  enclosed  in 
parenthesis.  I am  wondering  if  this 
section  as  written  would  force  the  sur- 
veyor to  be  an  engineer  from  engineering 
school  or  would  it  permit  him  to  hold 
this  office  if  he  had  learned  by  exper- 
ience or  other  means  except  engineering 
school . 

"Your  opinion  on  this  matter  will  be  very 
much  appreciated." 

The  prosed  bill  in  question  repeals  Sections  60.010, 
61.160,  61.170,  61.180  and  61.200,  RSMo  19^9,  and  enacts  in 
lieu  thereof  one  new  section  relating  to  the  same  subject 
matter.  The  new  section,  namely  60.010,  reads: 

"1.  At  the  regular  general  election  in  the 
year  195^  and  every  four  years  thereafter, 
the  qualified  voters  of  each  county  in 
classes  two,  three,  and  four  shall  elect  a 
county  surveyor  who  shall  also  serve  as  ex 
officio  highway  engineer,  who  shall  hold 
his  office  for  a term  of  four  years  and 
until  his  successor  is  duly  elected  and 
qualified . 
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"2.  The  county  surveyor  and  ex  officio  highway 
engineer  shall  be  skilled  in  the  laying  of 
drains,  in  bridge,  culvert  and  road  building 
and  general  road  work,  and  he  shall  have  a 
practical  knowledge  of  civil  engineering." 

We  do  not  find  any  decisions  construing  such  provisions 
contained  under  sub-section  2 of  Section  60.010  of  the  proposed 
bill. 


The  present  bills  regarding  qualifications  for  county 
highway  engineers  under  first  class  counties  provide  that  he 
should  be  not  only  skilled  and  experienced  in  general  road, 
bridge  and  culvert  work  but  must  also  be  authorized  to  practice 
engineering  under  the  laws  of  this  state  providing  for  and 
requiring  the  registration  of  professional  engineers.  (See 
Section  61.030,  RSMo  1949.)  However,  this  is  not  true  as  to 
highway  engineers  for  class  two,  three  and  four  counties.  That 
law  relating  to  qualifications  of  such  engineers  provides  that 
they  should  be  skilled  in  laying  of  drains,  in  bridge,  culvert 
and  road  building  and  general  road  work  and  should  also  have  a 
practical  knowledge  of  civil  engineering.  (See  Section  61.170, 
RSMo  1949). 

One  of  the  primary  rules  of  construction  of  statutes  is  to 
ascertain  the  lawmaker's  intent,  from  the  words  used  if  possible, 
and  to  put  upon  the  statutory  language,  honestly  and  faithfully, 
its  plain  and  rational  meaning  and  to  promote  its  object.  (See 
Haynes  v.  Unemployment  Compensation  Commission,  183  S.W.  (2d) 

77,  353  Mo.  5^0.) 

While  this  of  itself  is  not  conclusive,  it  does,  at  least 
to  some  extent,  indicate  the  legislative  intent  in  enacting  the 
foregoing  provisions,  which  was  that  the  county  highway  engineer 
in  class  one  counties  should  be  a registered  engineer  and  in 
class  two,  three  and  four  counties  said  county  highway  engineer 
need  not  be  a registered  engineer  but  shall  have  some  practical 
knowledge  of  civil  engineering. 

At  the  present  time  there  is  no  law  requiring  one  to 
qualify  for  county  surveyor  in  class  two,  three  and  four  counties 
to  be  a registered  engineer  but  only  that  he  must  be  a suitable 
person.  (See  Section  60.010,  RSMo  1949.) 

This  proposed  bill  combines  the  two  offices,  that  of  county 
surveyor  and  county  highway  engineer  in  counties  of  the  second, 
third  and  fourth  classes.  The  word  "skill"  as  a limitation  of 
expert  evidence  must  be  regarded  in  its  broadest  sense.  In 
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Nesbitt  v.  City  of  Butte,  163  P.  (2d)  251,  255>  188  Mont.  84 , 
objections  were  raised  that  a witness  was  not  shown  to  be 
qualified  to  give  opinion  evidence  under  Section  10531  of  the 
Revised  Code  1935,  under  which  a witness  may  give  his  opinion 
on  a question  or  science,  art  or  trade  when  he  is  skilled  therein. 
The  court  held  that  said  witness  was  qualified  notwithstanding 
most  of  his  experience  and  skill  was  a result  of  actual  exper- 
ience and  not  education,  he  having  only  studied  some  little 
engineering  at  home,  in  so  holding  the  court  said: 

"We  think  that  Hardy  was  shown  to  be  sufficiently 
qualified  by  training  and  experience  to  permit 
the  reception  of  his  opinion  testimony  as  a 
skilled  witness;  and  further,  that  he  was  shown 
to  have  sufficient  knowledge  of  the  facts,  gained 
by  personal  observation,  to  enable  him  to  form  an 
opinion  entitled  to  be  considered  by  the  Jury. 

"According  to  definition,  as  found  in  32  C.J.S., 
Evidence,  Sec.  456,  p.  94,  a skilled  witness  is 
one  'possessing,  with  regard  to  a particular 
subject  or  department  of  human  activity,  know- 
ledge and  experience  which  are  not  acquired  by 
ordinary  persons.  [Irion  v.  Hyde,  110  Mont.  570, 

105  P.  2d  666.]  * * # [He]  may  be  qualified  by 
professional,  scientific,  or  technical  training, 
or  by  practical  experience  In  some  field  of 
activity  conferring  on  him  special  knowledge  not 
shared  by  mankind  in  general,  the  rule  in  this 
respect  being  that  one  who  has  been  engaged  for 
a reasonable  time  in  a particular  profession, 
trade,  or  calling  will  be  assumed  to  have  the 
ordinary  knowledge  common  to  persons  so  engaged.' 

A witness  qualified  by  observation  may  state  the 
cost  of  doing  certain  work.  32  C.J.S.,  Evidence, 

Sec.  503,  P-  164 . " 

(Underscoring  ours.) 

(See  also  Schwantes  v.  State,  106  N.W.  237,  loc.  cit.  247, 

127  Wis.  160. ) 

"Practical"  as  defined  by  Webster's  New  International 
Dictionary,  2nd  Edition,  reads  In  part  as  follows:  * * * "3(a) 
Engaged  in  some  practice;  working;  as,  a practical  farmer. 

(b)  Active,  busy.  (c)  Practiced;  having  experience.  4.  Given 
or  disposed  to  action  as  opposed  to  speculation,  etc.;  skillful 
or  experienced  from  practice;  evincing  practice  or  skill;  capable 
of  applying  knowledge  to  some  useful  end;  as  a practical  mind;  a 
practical  electrician." 
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The  court  in  Lamons  v.  Yarbrough,  55  S.E.  (2d)  551,  loc . 
cit.  556,  said:  "The  word  'practical'  is  defined  by  Webster  as 
capable  of  applying  knowledge  of  theory  to  practice."  In  John 
Hancock  Mutual  Life  Insurance  Company  v.  Scroder,  180  S.W.  327, 
loc.  cit.  331,  235  Ala.  653,  the  court  held  that  a charge  that 
if  injured  lost  substantial  use  of  both  feet  for  the  purpose 
that  people  commonly  and  ordinarily  use  their  feet,  the  insured 
lost  use  of  both  feet  within  the  meaning  of  the  policy,  was 
correct,  since  words  "substantial  use"  means  "practical  use." 

This  would  indicate  that  all  that  was  necessary  under  your  pro- 
posed bill  would  be  that  said  official  have  some  skill  or  ability 
in  laying  of  drains  also  in  bridge,  culvert  and  road  building 
work  and  substantial  knowledge  of  civil  engineering  and  that  he 
need  not  actually  be  a graduate  engineer  from  some  engineering 
school  or  a registered  engineer  in  this  state. 

CONCLUSION 

In  view  of  the  foregoing,  it  is  the  opinion  of  this  department 
that  the  enclosed  proposed  bill  as  written  does  not  require  the 
surveyor  in  second,  third  and  fourth  class  counties  to  be  a 
graduate  engineer  but  that  he  may  qualify  if  he  has  practical 
knowledge  of  civil  engineering  which  knowledge  may  be  gained  by 
actual  experience  or  any  other  method. 

This  opinion,  which  I hereby  approve,  was  prepared  by  my 
assistant,  Mr.  Aubrey  R.  Hammett,  Jr. 

Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 


MOTOR  VEHICLES:  The  term  "owner"  in  Section  301*010,  Laws  Mo.  1951* 

DIRECTOR  OF  REVENUE:  means:  (1)  The  holder  of  the  legal  title.  (2)  The 
LICENSE:  vendee  when  the  vehicle  is  subject  to  an  agreement  for 

conditional  sale.  (3)  The  vendee  when  the  vehicle  is 
subject  to  an  agreement  on  a lease  with  a condition  of 

TTTTrT«tTTrT0K  „ „ . sale.  ( lj. ) A mortgagor  ±h 

April  17*  1953  the  event  he  is  entitled  to 

possession  of  the  vehicle; 
in  accordance  with  the 
definition  in  said  section. 


xxxxxxxxx 

J.  C.  Johnson 


Honorable  David  A.  Bryan 

Supervisor,  Motor  Vehicle  Registration 

Department  of  Revenue 

State  of  Missouri 

Jefferson  City,  Missouri 

f 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  official 
opinion  which  reads  as  follows: 

"We  respectfully  request  an  official 
opinion  as  to  the  meaning  of  the 
term  'Owner*  as  defined  in  Section 
301.010,  Paragraph  18,  Conference 
Committee  Substitution  for  Amended 
Senate  Committee  Substitution  for 
House  Bill  No.  283,  particularly  as 
it  relates  to  the  operation  of  motor 
vehicles  and  trailers  upon  Missouri 
Highways  under  Lease  Agreement. 

"Also,  will  the  registration,  that 
is,  the  License  Plate,  be  issued 
in  the  name  of  the  Lessor  or  the 
Lessee?" 

The  definition  of  "owner"  which  was  Paragraph  18  in  Section 
301.010  of  Conference  Committee  Substitution  for  Amended  Senate 
Committee  Substitution  for  House  Bill  No.  283,  now  found  in  Laws 
of  Missouri,  195l»  page  696,  Paragraph  18,  is  as  follows: 

"'Owner,'  the  term  owner  shall  include  any 
person,  firm,  corporation  or  association, 
who  holds  the  legal  title  of  a vehicle  or 
in  the  event  a vehicle  is  the  subject  of  an 
agreement  for  the  conditional  sale  or  lease 
thereof  with  the  ri  ;ht  of  purchase  upon 
performance  of  the  conditions  stated  in  the 
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agreement  and  with  an  immediate  right  of 
possession  vested  in  the  conditional 
vendee  or  lessee,  or  in  the  event  a 
mortgagor  of  a vehicle  is  entitled  to 
possession,  then  such  conditional 
vendee  or  lessee  or  mortgagor  shall 
be  deemed  the  owner  for  the  purpose 
of  this  act;" 

The  word  "owner"  can  be  interpreted  to  have  a great  variety 
of  meanings  in  regard  to  real  or  personal  property*  In  Volume 
73#  C.J.S.,  Section  13,  page  I89,  it  is  stated! 

"Aa  applied  miscellaneously,  various 
persons  or  classes  of  persona  have 
been  held  to  be  or  not  to  be  Owners, * 
depending  on  the  circumstances  of  the 
particular  case* 

"As  applied  miscellaneously,  the  term 
•owner’  has  been  held  to  include  an 
agent ; a manager  and  attorney  in  faot; 
a bona  fide  claimant;  and  administrator 
to  whom  a leasehold  interest  descends; 
the  beneficiary  of  a trust;  a corpora- 
tion; executors;  a guardian  in  posses- 
sion of,  and  exercising  complete  control 
over,  ward’s  property;  encumbrancers;  a 
judgment  creditor!  a mortgagee  purchaser 
at  a foreclosure  sale;  a married  woman; 
a mortgagor  or  his  assigns;  the  purchaser 
at  a tax  sale;  a receiver;  a state;  a 
stockholder  in  a corporation  who  is  also 
a director,  manager,  and  clerk;  the 
principal  stockholders  in  a lessee  corpora- 
tion; trustees;  a trustee  in  bankruptcy; 
and  a trust  company*" 

It  will  be  seen  that  it  is  necessary  to  limit  such  a word  by 
statutory  definition.  The  initial  sentence  of  Section  301*010,  Laws 
Mo*  1951#  is  as  follows! 

"As  used  in  Chapters  301  and  30I4.,  RSMo* 

19^9»  the  following  terms  mean." 

We  believe  that  the  definition  that  follows  in  paragraph  18 
is  controlling  as  to  tne  interpretation  of  the  word  "owner"  used 
in  the  Motor  Vehicle  Registration  Law  of  Missouri*  The  term 
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"owner”  is  used  many  times  throughout  Chapters  301  and  30ij.,  of  the 
Revised  Statutes  of  Missouri,  19^9*  to  which  It  applies  In  accord- 
ance with  the  quotation  above.  It  was  certainly  the  intention  of 
the  Legislature  that  this  word  have  a definite,  certain  and  precise 
meaning. 

We  conclude  that  this  definition  includes  these  four  classes 
of  persons:  (1)  The  holder  of  the  legal  title;  or  (2)  the  vendee 
when  the  vehicle  is  subject  to  an  agreement  for  conditional  sale 
and  said  vendee  is  entitled  to  immediate  possession  of  the  vehicle; 
or  (3)  the  lessee  when  the  vehicle  is  the  subject  of  an  agreement 
on  a lease  with  the  right  of  purchase  upon  performance  of  the 
condition  stated  in  the  agreement  and  with  an  immediate  right  of 
possession  vested  in  the  conditional  vendee  or  (Ij.)  a mortgagor  in 
the  event  said  mortgagor  is  entitled  to  possession  of  the  vehicle. 

It  is  our  opinion  that  since  the  term  "owner"  has  been  defined 
by  the  Legislature  this  definition  should  be  followed  in  regard 
to  the  use  of  the  word  in  Chapters  301  and  30lj.  as  it  is  so  defined. 

We  must  abide  by  the  definition  in  regard  to  the  registration 
of  a vehicle  wherein  the  word  "owner"  is  used.  Section  301.020, 
RSMo.  I9I4.9#  is  in  part  as  follows: 


"Every  owner  of  a motor  vehicle  or  trailer 
which  shall  be  operated  or  driven  upon  the 
highways  of  this  state,  except  as  herein  other- 
wise expressly  provided,  shall  file  by  mail 
or  otherwise,  in  the  office  of  the  director 
of  revenue,  an  application  for  registration  on 
a blank  to  be  furnished  by  the  director  of 
revenue  for  that  purpose,  containing:  * * 

A vehicle  may  be  the  subject  of  an  agreement  for  conditional 
lease  with  the  right  of  purchase  thereof  upon  performance  of  the 
condition  stated  in  the  agreement  and  with  an  Immediate  right  of 
possession  vested  in  the  lessee,  and  when  it  Is,  the  lessee  is  then 
the  owner  as  defined  and  may  register  the  vehicle  in  his,  the 
lessee's  own  name.  Then  the  lessor  of  that  same  motor  vehicle  does 
not  have  the  right  to  register  it  although  he  holds  the  legal  title 
as  the  definition  limits  ownership  to  the  holder  of  the  legal  title, 
or  the  lessee  under  the  conditions  we  have  stated,  or  a purchaser 
under  a conditional  sale,  or  a mortgagor  as  qualified  in  the 
definition.  The  lessor  in  the  above  case  i.:  disqualified  as  owner 
and  the  lessee  has  become  the  owner  under  the  definition. 

Since  Section  301*020,  supra,  requires  registration  by  the 
owner,  a lessee,  iot  having  an  agreement  for  conditional  lease 
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with  the  right  of  purchase  upon  performance  of  the  conditions 
stated  in  the  agreement  and  not  having  an  immediate  right  of 
possession  vested  in  himself,  is  not  entitled  to  register  a 
motor  vehicle. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  tni3  office  that  the  terra 
"ownex*"  as  used  in  Paragraph  18,  Laws  of  Missouri,  1951#  page 
696,  means  any  person,  firm,  corporation  or  association  who  holds 
the  legal  title  of  a vehicle,  or  if  the  vehicle  be  the  subject  of 
an  agreement  for  conditional  sale  or  lease  with  right  of  purchase, 
then  the  vendee  or  lessee  in  the  event  he  lias  the  immediate  right 
of  possession,  or  if  the  vehicle  is  the  subject  of  a chattel 
mortgage,  then  the  mortgagor  of  the  vehicle  if  he  is  entitled  to 
possession. 

Where  a license  plate  i3  required  to  be  issued  for  a motor 
vehicle  it  should  be  issued  to  the  owner  of  the  vehicle  as  defined 
in  Section  301*010#  ^aws  Mo.  1951#  page  696.  A lessee  of  a vehicle 
not  qualifying  as  an  owner  under  the  definition  is  not  entitled  to 
have  it  registered  in  his  name. 

The  foregoing  opinion,  which  I hereby  approve,  was  written 
by  my  assistant,  Mr.  James  W.  Paris. 


fours  very  truly. 


John  dalton 

Attorney  General 


MOTOR  VEHICLES;  l)When  a surviving  spouse  Inherits  motor  vehicle 
SALES  OR  USE  TAX;  from  deceased  owner  who  paid  sales  or  use  tax 
EXEMPTIONS;  required  by  Secs.  144.44b  and  144.450,  Laws  of 

Mo.  1951,  and  adds  names  of  children  to  application 
for  title  a 8 co-owners  and  surviving  spouse's  Interest  is  exempt  from 
tax  under  latter  sec.,  children  are  not  entitled  to  exemption  under 
said  sec.  They  are  reoulred  to  pay  tax  in  amount  of  2 % of  purchase 
price  of  vehicle  less  value  of  interest  of  surviving  spouse. 

2)A  motor  vehicle  registered  and  operated  in  another  state  in  good 
faith  by  owner  90  days,  then  moved  into  Missouri  where  certificate 
of  title  is  sought,  if  sales  tax  paid  by  owner  on  purchase  orice  in 
state  of  registry,  and  application  for  title  is  only  in  name  of  owner, 
he  is  exempt  from  sales  or  use  tax  under  Sec.  144.450,  supra.  If 
owner  gives  spouse  an  interest  in  vehicle  and  desires  spouse's  name 
on  application  and  certificate  of  title,  Missouri  sales  or  use  tax 
Is  due.  Tax  is  2 % of  purchase  price  or  appraised  value  of  vehicle 
less  value  of  interest  retained  by  owner. 


July  21,  1953 

Honorable  David  A.  Bryan 
Supervisor 

Motor  Vehiole  Registration 
Department  of  Revenue 
Jefferson  City,  Missouri 

Dear  Sir; 

This  is  to  acknowledge  receipt  of  your  reoent  recuest 
for  a legal  opinion  of  this  department,  which  reads  ss 
follows; 

"It  is  respectfully  requested  that  an  opinion 
be  given  to  each  of  the  specific  questions 
herein  contained. 

"1.  In  an  instance  where  a surviving  spouse 
Inherits  a motor  vehicle  and  meets  the  reouire- 
ments  for  exemption  from  use  tax  (Sec.  144.450), 
then  at  the  time  Missouri  title  is  applied  for 
said  surviving  spouse  desired  to  add  one  or 
more  child's  name  to  the  new  title  - 

a.  Would  any  sales  or  use  tax  be  due? 

b.  If  answer  to  1(a)  is  'yes',  how  much? 

"2.  In  an  Instance  where  a person  is  moving 
a motor  vehicle  into  this  state  from  another 
state  and  shall  have  registered  and  in  good 
faith  regularly  operated  said  vehicle  in  said 
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other  state  at  least  ninety  days  orlor  to  the 
date  such  person  applies  for  Missouri  title 
and  therefore  meets  the  requirements  for 
exemption  from  use  tax  (Sec.  but 

desires  to  add  spouses  name  to  the  new  title  - 

a.  Would  any  s ales  or  use  tax  be  due? 

b.  If  answer  to  2(a)  is  ’yes*,  how  much?" 

4 

From  the  facts  given  a bove,  it  apoears  that  a surviving 
spouse  inherited  a motor  vehicle  from  the  deceased  owner,  and 
In  making  application  for  a certificate  of  title  said  spouse 
desires  to  have  the  names  of  his  or  her  children  added  to  the 
application,  and  to  the  certificate  of  title  when  issued,  al- 
though it  does  not  apoear  that  an  assignment  of  the  deoeased 
owner* s title  was  ever  made  to  such  surviving  spouse. 

Section  301.210,  RSMo  19^9*  requires  an  assignment  of  the 
certificate  of  title  to  be  made  by  the  owner  when  the  motor 
vehicle  described  in  said  title  is  sold  or  otherwise  transferred 
to  another  person.  Unless  the  assignment  is  made  In  the  manner 
provided  by  statute,  the  sale  of  the  motor  vehicle  Is  fraudu- 
lent and  void.  Bald  section  reds  as  follows: 

"1.  In  the  event  of  a sale  or  transfer 
of  ownership  of  a motor  vehicle  or  trailer 
for  which  a certificate  of  ownershlo  has 
been  issued  the  holder  of  suoh  certificate 
shall  endorse  on  the  s.-one  an  assignment 
thereof,  with  warranty  of  title  In  form 
printed  thereon,  end  prescribed  by  the 
director  of  revenue,  v/lth  a statement  of 
all  liens  or  encumbrances  on  said  motor 
vehicle  or  trailer,  and  deliver  the  same 
to  the  buyer  at  the  time  of  the  delivery 
to  him  of  said  motor  vehicle  or  trailer. 

"2.  The  buyer  shall  then  present  such 
certificate,  assigned  as  aforesaid,  to 
the  director  of  revenue,  at  the  time  of 
mrklng  application  for  the  registration 
of  such  motor  vehicle  or  trailer,  where- 
upon a new  certificate' of  ownership  shall 
be  Issued  to  the  buyer,  the  fee  therefor 
being  one  dollar. 

■3.  If  such  motor  vehicle  or  trailer  Is 
sold  to  a resident  of  another  state  or 
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country,  or  If  such  motor  vehicle  or  trailer 
Is  destroyed  or  dismantled  the  owner  thereof 
shall  Immediately  notify  the  director  of 
revenue.  Certificates  when  so  signed  and 
returned  to  the  director  of  revenue  shall  be 
retained  by  the  director  of  revenue  and  all 
certificates  shall  be  appropriately  Indexed 
so  that  at  all  times  It  will  be  possible  for 
him  to  expeditiously  trace  the  ownership  of 
the  motor  vehicle  or  trailer  designated 
therein. 

It  shall  be  unlawful  for  any  person  to 
buy  or  sell  In  this  state  any  motor  vehlole 
or  trailer  registered  under  the  laws  of  this 
state,  unless  at  the  time  of  the  delivery 
thereof,  there  shall  pass  between  the  parties 
such  ce  tlfloate  of  ownership  with  an  assign- 
ment thereof,  as  herein  provided,  and  the  sale 
of  any  motor  vehicle  or  trailer  registered 
under  the  law*  of  this  state,  without  the 
assignment  of  such  certificate  of  ownership, 
shall  be  fraudulent  and  void," 

The  deceased  owner  could  not  personally  assign  his  title 
to  the  surviving  spouse  but  his  exeoutor  or  administrator  might 
properly  make  the  aeaignment  to  said  spouse*  Upon  the  assign- 
ment having  been  made  such  spouse  should  then  make  application 
for  title  only  in  his  r her  name,  Upon  receipt  of  proper 
appllc  tlon,  together  with  satisfactory  oroof  that  the  applicant 
Is  the  owner  of  the  vehicle  described  therein,  the  Director  of 
Revenue  could  legally  Issue  a certificate  of  title  in  the  name 
of  the  surviving  spouse. 

The  proper  procedure  to  be  followed  In  assigning  the  title 
of  the  deceased  owner,  through  his  executor  or  administrator 
to  a vendee  or  other  transferee  was  dlscuesed  in  an  opinion  of 
this  department  furnished  to  the  Honorable'H.  A.  Kelso,  Probate 
Judge,  Vernon  County,  Missouri,  on  Mr rch  6,  1953*  « copy  of  which 
Is  enclosed,  for  your  consideration. 

Unless  the  statutory  procedure  for  assignment  of  title  hae  been 
followed,  and  certificate  of  title  leeued  in  the  name  of  the 
surviving  spouse,  then  he  or  she  never  did  aooulre  whatever 
title  the  deceased  had  in  the  motor  vehicle.  The  mere  adding  of 
of  the  child* s,  or  children*e,  names  to  the  application  for  title 
could  not  oonvey  any  Interest  in  said  vehicle  to  them.  Therefore 
such  attempted  transfer  of  any  Interest  to  said  children  would 
not  be  an  effective  transfer  or  assignment  of  title  within  the 
meaning  of  Section  301.210,  supra.  Under  these  circumstances, 
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the  Dlreotor  of  Revenue  could  not  issue  a certificate  of  title 
to  the  surviving  spouse  and  children,  since  no  satisfactory  evi- 
dence could  be  produced  that  the  applicants  were  the  actual 
owners  of  the  vehicle. 

In  the  event  the  above-mentioned  statutory  procedure  has 
been  followed,  and  the  surviving  spouse  has  been  issued  a 
certificate  of  title  in  his  or  her  name,  then  if  such  spouse 
desires  to  give  an  interest  in  the  motor  vehicle  to  his  or  her 
children,  it  is  believed  that  the  onlywiy  in  which  this  can 
be  done  is  for  said  spouse  to  assign  the  title  to  himself  or 
herself  and  the  child  or  ohlldren  named.  Abdication  for  new 
title  should  then  be  made  to  the  Director  of  Revenue  in  the 
names  of  such  assignees,  and  upon  a satisfactory  shoving  of 
the  respective  Interests,  certificate  of  title  may  be  issued 
in  the  names  of  such  assignees. 

Ihis  brings  us  to  the  point  in  our  discussion  when  a considera- 
on  of  the  subject-matter  of  the  first  inoulry  is  necessary. 

Seotlon  144.440,  page  858  La’*s  of  Missouri,  1951  imposes  a tax 
upon  every  person  for  the  privilege  of  using  the  highways  of 
this  state,  and  reeds  as  follows; 

"1.  In  addition  to  all  other  taxes  now 
or  hereafter  levied  and  Imposed  uoon  every 
person  for  the  privilege  of  using  the  high- 
ways of  this  state,  there  is  hereby  levied 
and  imposed  a tpx  equivalent  to  two  per 
oent  of  the  purchase  price,  as  defined  in 
section  144.070,  which  is  paid  or  charged 
on  new  and  used  motor  vehicles  purchased 
or  acquired  for  use  on  the  highways  of 
this  state  which  are  recuired  to  be  regis- 
tered under  the  lews  of  the  str  te  of 
Missouri. 

"2.  Th-  t at  the  time  the  owner  of  any 
such  motor  vehicle  makes  application  to 
the  director  of  revenue  for  an  official 
certificate  of  title  end  the  registration 
of  the  same  as  otherwise  provided  by  law, 
he  shell  present  to  the  director  of  revenue, 
evidence  satisfactory  to  said  director  shoving 
the  purchase  price  paid  by  or  charged  to  the 
applicant  in  the  acquisition  cf  said  motor 
vehicle,  or  that  said  motor  vehicle  la  hot 
subject  to  the  tax  herein  provided,  and,  if 


Honorable  Dp rid  A.  Bryan 


said  motor  vehicle  Is  subject  to  the  tax  herein 
provided,  such  applicant  shall  pay  or  cause 
to  be  paid  to  the  director  of  revenue  the  tax 
provided  herein. 

■3.  In  the  event  that  the  purchase  price 
Is  unknown  or  undisclosed  or  that  the  evldenoe 
thereof  Is  not  satisfactory  to  the  director 
of  revenue,  the  same  shall  be  fixed  by  appraise- 
ment by  the  director. 

"4.  No  certificate  of  titl*  shall  be  Issued 
for  such  motor  vehicle  unless  said  tax  for  the 
privilege  of  using  the  highways  of  this  state 
has  been  paid.* 

44 

Section  IW1.450,  page  859.  Laws  of  Missouri,  1951,  provides 
exemptions  from  the  tax  referred  to  In  the  preceding  section  and 
reads  as  follows: 

"In  order  to  avoid  double  taxation 
under  the  provisions  of  this  act,  any 
person  who  purchases  a motor  vehicle  In  any 
other  state  and  seeks  to  register  It  in 
this  state  shall  be  credited  with  the  amount 
of  any  sales  tax  or  use  tax  shown  to  have 
been  previously  paid  by  him  on  the  ^urchr  se 
price  of  such  motor  vehicle  In  such  other 
state.  The  tax  Imposed  by  section  Ikb.kUd 
shall  not  apply  to  motor  vehicles  on  account 
of  which  the  sales  tsx  provided  by  this  act 
shall  have  been  paid,  nor  to  motor  vehicles 
brought  into  this  state  by  a person  moving 
any  such  vehicle  Into  Missouri  from  another 
state  who  shall  have  registered  and  In  good 
faith  regularly  operated  said  motor  vehicle 
in  said  other  state  at  least  ninety  days 
prior  to  the  time  It  Is  registered  In  this 
state,  nor  to  motor  vehloles  aoaulred  by 
registered  dealers  for  resale,  nor  to  motor 
vehicles  purchased,  owned  or  used  by  any 
religious,  charitable  or  eleemosynary 
Institution  for  use  In  the  conduct  of 
regular  religious,  charitable  or 
eieemoeymry  functions  and  activities, 
nor  to  motor  vehicles  owned  and  used 
by  religious  organisations  In  trans- 
ferring pupils  to  and  from  schools 
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supported  by  such  organization,  nor 
where  the  motor  vehicle  hRS  been  acquired 
by  the  applicant  for  a certificate  of 
title  therefor  by  gift  or  under  will  or 
by  Inheritance,  and  tax  hereby  Imposed' 
has  been  paid  by  the  donor  or  decedent, 
nor  to  any  motor  vehicle  owned  or  used 
by  the  state  of  Missouri  or  any  other 
political  subdivision  thereof,  nor  by 
Rn  educational  institution  supported  by 
public  funds,  nor  to  farm  tractors." 

The  lest  quoted  section  specifically  provides  that  the  tax 
imposed  by  Section  lfcfc.fcfco  shall  not  apply  to  motor  vehicles 
upon  which  the  tax  provided  by  the  chapter  has  been  paid,  and 
also,  when  the  motor  vehicle  has  been  acquired  by  the  applicant 
for  a certificate  of  title  by  gift  or  under  a will  or  by 
Inheritance  and  the  taxes  have  been  paid  by  the  donor  or  decedent. 

We  refer  to  the  two  particular  instances  of  exemption  from  tax, 
among  the  various  ones  referred  to  in  this  seotlon,  for  the 
ref  son  that  such  instances  are  the  only  ones  In  point  with  the 
facts  given  in  the  first  lnaulry  of  the  opinion  request. 

The  facts  given  in  raid  first  Inquiry  do  not  Indicate  whether 
the  sales  or  use  tax  imposed  by  section  lfcfc.fcfco,  9upra,  had 
been  naid  previous  V the  death  of  the  owner  of  the  motor 
vehicle  nor  does  It  indicate  whether  the  ohlld  or  children  re- 
ferred to,  acquired  their  interest  in  the  motor  vehicle  by 
purchase  or  as  a gift  from  the  surviving  spouse  of  the  deceased 
owner. 

For  the  purpose  of  our  discussion  It  will  be  assumed  that  the 
deceased  owner  had  previously  paid  the  sales  or  use  tax  and  thet 
the  surviving  spouse  in  desiring  to  have  the  names  of  the  children 
added  to  the  application  for  title  Is  assumed  to  give  each  child 
an  interest  In  the  motor  vehicle. 

In  the  event  the  deceased  owner  had  paid  the  tex  and  his 
surviving  spouse  Inherits  the  motor  vehiole  from  him  as  stated, 
then  such  spouse  Is  exempt  from  the  payment  of  the  tax,  provided, 
thet  he  or  she  is  able  to  prove  the  orior  tex  payment  to  the 
satisfaction  of  the  director  of  revenue.  The  burden  of  proof 
Is  upon  the  applicant  to  establish  the  right  to  the  exemption, 
for  the  exemptions  authorized  by  Section  lWJ-.fc.50*  supra,  are  to 
be  strictly  construed  In  accordance  with  the  terms  of  the 
statute,  and  unless  the  proof  is  sufficiently  clear,  no  exemption 
will  be  allowed.  This  principle  was  held  to  be  the  law  In  the  case 
of  State  v.  Bates,  22k  8.  V.  (2d)  996.  The  court  at  1.  c.  1000 
said: 
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"Exemptions  from  the  elase  to  be  taxed 
must  be  founded  upon  some  rational 
ball*.  The  use  of  exemption  provisos 
In  such  legislation  to  limit  the  bound- 
aries of  the  class  established  must 
rest  upon  some  sound  reason  of  public 
policy.  To  warrant  the  taxing  of  one 
object  or  parson  and  the  exemotion  of 
another  object  or  person  within  the 
same  natural  class,  the  exemption  must 
be  founded  upon  a reason  public  in 
nature  which  In  a reasonable  degree, 
at  least,  would  Justify  restricting  the 
natural  class.  Fxemptlone  from  taxation 
are  a renunciation  of  sovereignty,  must 
be  strictly  construed  and  generally  are 
sustained  only  upon  the  "round s of  nubile 
policy.  They  should  serve  the  public,  as 
distinguished  from  a private.  Interest. 

Such  is  the  basis  of  equal  and  uniform 
taxation.*  * *■ 

If  a satisfactory  showing  as  above  stated  is  made  to  the  director 
of  revenue,  then  under  the  express  terms  of  the  exemption  statute, 
the  surviving  spouse  would  not  be  reculred  to  pay  the  tax  provided 
the  appllcption  for  title  spoiled  for  was  In  the  name  of  such 
spouse,  since  no  tax  Is  due  upon  a motor  vehlole  not  subjeot  to 
the  tax.  However,  the  question  arises  as  to  whether  the  motor 
vehlole  Is  exempt  from  tax  If  the  names  of  the  ohlldren  are 
inserted  in  the  apolloatlon  along  with  that  of  the  surviving 
soouse. 

In  this  connection  we  repeat  that  portion  of  Section  lW*.i*50 
supra,  which  we  believe  to  be  particularly  applicable  In 
attempting  to  answer  above  question.  Said  section  provides  for 
exemption  from  the  tax  and  reads  as  follows: 

"*  * *nor  where  the  motor  vehicle 
has  been  acquired  by  the  apnlioent 
for  a certificate  of  title  therefor 
by  gift  or  under  will  or  by  Inheritance, 
and  the  tax  hereby  Imposed  has  been  paid 
by  the  donor  or  decedent,  * * 

In  attempting  to  rrrlve  at  the  meaning  of  this  statute,  vre  call 
attention  to  some  of  the  rules  of  statutory  construction  which 
we  believe  to  be  so  well  recognized  as  not  to  reoulre  any 
citations  from  court  decisions  of  this  state. 
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One  of  the  cardinal  principles  of  statutory  construction  is 
to  arrive  at  the  intention  of  the  lawmakers,  and,  if  oossible, 
from  the  words  used  in  the  statute  under  construction.  In 
such  instance,  the  words  used  a ~e  to  be  given  their  ordinary 
or  common  meaning  unless  from  the  context  it  atyoears  that 
some  other  or  different  meaning  was  Intended.  In  the  construc- 
tion of  statutes  it  is  also  a well  established  rule  th-t  the 
legislature  is  presumed  to  enact  a law  which  would  in  its 
operation  or  effect  be  reasonable,  rather  thpn  unreasonable. 

Keeping  the  above  mentioned  rules  of  statutory  construction 
in  mind,  it  is  believed  that  Section  14^.1*50  provides  one  ex- 
emption from  the  sales  or  use  tax,  and  that  the  exemption  can 
be  allowable  only  to  the  oerson  entitled  to  it,  md  once  that 
exemption  has  been  allowed  to  an  aot»licant  for  title  under  the 
terms  of  the  statute,  no  further  exemotion  cm  be  allowed  to  a 
person  on  the  same  motor  vehicle.  To  oonstrue  the  statute  in 
any  other  manner  would  do  violence  to  the  clearly  expressed 
intention  of  the  legislators,  and  would  result  in  a ridiculoue 
and  absurd  situation. 

Applying  the  provisions  of  Section  \Urh,b^O  to  the  facts  given 
above,  the  children  whose  names  have  been  added  or  which  shall 
be  added  to  the  application,  in  order  to  be  entitled  to  an 
exemption  from  the  sales  or  use  tax  must  submit  satisfactory 
evidence  to  the  director  of  revenue  that  their  donor  had  pre- 
viously paid  the  tax,  and  that  the  property  was  not  subject  to 
the  tax. 

This  showing  the  children  cmnot  make  because  their  donor 
inherited  the  vehicle  from  the  deceased  owner  who  had  t>aid  the 
tax.  Such  donor  paid  no  tax  as  none  was  due  and  such  donor  is 
the  only  person  entitled  to  the  one  exemption  provided  by  the 
statute,  consequently,  the  children  cannot  claim  any  further  ex- 
emptions, but  must  pay  the  tax  to  the  extent  of  the  value  of 
their  interests  in  the  motor  vehicle.  It  is  believed  that  the 
above  construction  of  the  statute,  and  its  application  to  the 
facts  before  us  is  the  only  reasonable  one  which  can  be  made 
under  the  circumstances  and  one  which  is  believed  to  be  in 
accord  with  the  intention  of  the  legislature  as  clearly 
expressed  in  the  terms  of  said  statute.  To  construe  the 
statute  end  to  atmly  it  to  such  frets  in  any  other  manner 
would  result  in  a very  unusual,  if  not  a ridiculous  situation. 

To  allow  the  children  the  exemotion  from  the  payment  of  the 
tax  would  be  to  Ignore  the  statutory  condition  that  their  donor 
must  have  paid  it,  and  this  would  have  the  effect  of  allowing 
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them  an  exemption  based  upon  a prior  exemption,  which  of  course, 
would  violate  the  statute  which  rIIovs  only  one  exemotion. 

If  the  ohildren-donees  should  become  donors  of  their  respective 
Interests  In  the  title  of  the  vehicle  mentioned,  end  thelr^ 
donees  were  also  exemot  from  the  payment  of  the  tax  end  this 
procedure  were  to  be  continued  Indefinitely,  then  no  tax  w u..o 
ever  be  collected  and  the  only  trx  that  ev»r  hee  been  osld  was 
that  by  the  deceased  owner.  Such  procedure  would  serve  as  an 
Instrumentality  for  defeating  the  Intention  and  ourpoee  of  the 
legislature  In  the  enactment  of  this  taxing  statute. 

Under  the  provisions  of  paragraph  2,  Section  I^.Wj-o,  supra, 
when  the  surviving  spouee  and  children  apply  for  a certificate 
of  title  they  a e reoulred  to  submit  evidence  along  with  the 
application,  satisfactory  to  the  director  of  revenue  of  the 
amount  of  the  purchase  price  paid  or  oharged  t^  the  applicants^ 

In  the  acquisition  of  the  motor  vehicle,  and  th-t  the  sales  or 
use  tax  provided  by  paragraph  1,  of  said  section  hee  been  paid, 
or  that  the  vehicle  Is  exempt  from  the  tax  as  aforesaid. 

The  purchase  price  cannot  be  shown  since  the  applicants  paid 
nothing  for  their  respective  Interests  but  under  the  provisions 
of  paragraph  3»  of  Section  1U4.WK),  supra,  the  director  may  have 
the  vehicle  appraised  and  the  appraised  value  thus  obtained  shall 
be  the  basis  upon  which  to  compute  the  tax. 

Ordinarily  the  entire  appraised  value  of  the  vehicle  would 
constitute  the  basis  for  computing  the  trx,  but  In  the  instant 
case  the  surviving  spouse's  interest  Is  exempt,  and  must  be 
deducted  from  the  appraised  value,  for  only  the  remainder  or 
net  value  is  subject  to  the  tax. 

The  facts  given  In  the  opinion  request  fall  to  state  the 
fractional  part  owned  by  the  surviving  spouse  or  the  proportional 
part  it  bears  to  the  whole  as  compared  with  the  interests  of  the 
other  co-owners.  Suoh  information  Is  necess  ry  before  It  oan  be 
dterrained  what  Is  the  net  amount  of  the  children's  interest  sub- 
ject to  taxation.  Once  the  value  of  the  Interest  of  the  surviving 
spouse  Is  known  and  said  amount  Is  deducted  from  the  appraised 
value  of  the  vehicle,  the  remainder  will  be  the  net  amount  upon 
which  the  tax  le  to  be  computed  at  the  rate  of  2#  as  provided  by 
paragraph  1,  Section  Ibk.hkb,  supra. 

Therefore,  In  answer  to  your  lnouiry  1(a),  for  the  reasons  given 
above,  it  Is  our  thought  that  a sales  or  use  tsx  Is  due  upon  the 
motor  vehicle  referred  to  In  the  inoulry. 
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In  answer  to  inquiry  1(b),  It  le  our  further  thought  that 
the  tax  due  and  owing  will  be  2%  of  the  appraised  value  of 
the  motor  vehicle,  less  the  value  of  the  Interest  of  the 
surviving  spouse  In  said  vehicle. 

From  the  facts  given  In  the  seoond  lnauiry,  It  appears  that 
one  who  had  ourchesed  a motor  vehicle  and  registered  It  In  a 
etate  other  thrn  Missouri,  and  In  good  faith  has  operated  it 
In  that  state  for  at  least  olnety  days  and  subsequently  moved 
the  vehicle  Into  Missouri  where  he  seefcs  to  have  the  earae 
registered  In  the  names  of  himself  and  spouse.  It  Is  claimed 
that  under  these  circumstances  the  owner  would  be  exempt  from 
Missouri  sales  or  use  tax,  but  we  do  not  agree  with  this 
statement,  except  with  auallflcs tlons.  It  Is  assumed  that, 
the  exemption  to  which  the  owner  Is  said  to  be  entitled  Is 
thrt  mentioned  In  the  first  pert  of  Section  144.450,  supra* 
While  It  Is  not  stated  that  the  sales  tax  referred  to  by' 
this  section  has  been  previously  paid  in  the  other  etate,  for 
the  purposes  of  our  discussion  It  will  be  assumed  that  such 
tax  has  been  paid  In  accordance  with  the  terms  of  the  statute 
and  that  when  the  application  for  Missouri  title  Is  made, 
proof  of  the  prior  tax  payment  Is  submitted  to  the  Director 
of  Revenue.  Should  such  owner  apply  for  title  only  In  his 
own  name,  he  would  be  entitled  to  the  exemption,  but  would 
not  be  entitled  to  such  exemption  if  the  application  is  made 
in  the  names  of  himself  and  spouse,  for  reasons  to  be  noticed 
presently. 

What  we  have  said  above  concerning  the  assignment  of  titles 
under  the  provisions  of  Section  301.210,  supra,  has  no 
application  to  the  facts  before  us,  since  that  section  refers 
only  to  the  ee-ignment  or  transfer  of  titles  of  vehicles 
registered  In  Missouri.  In  pi  cing  his  spouse's  name  on  the 
application  for  a Missouri  certificate  of  title,  it  does  not 
appear  that  the  provisions  of  said  section  will  have  been 
violated  by  the  owner  of  said  vehicle. 

The  addition  of  the  name  of  the  spouse  to  the  application  Is 
prlma  fade  proof  of  the  gift  of  some  Interest  in  the  vehicle 
by  the  owner,  the  particulars  of  which  must  be  shown  to  the 
director  of  revenue,  and  proof  offered  that  the  applicants  are 
the  actual  owners  of  the  vehicle  and  the  extent  of  the  interest 
claimed  by  each  applicant. 

Among  the  exemptions  provided  by  Section  144.450,  supra,  le 
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that  in  an  instance  when  a motor  vehicle  or  an  interest  therein 
is  given  to  the  donee  who  "had  paid  the  tax  lm^-»rod  thereby", 
but  this  refers  to  the  payment  of  the  Missouri  sales  or  use 
tax  and  the  exemption  does  not  apply  if  the  payment  of  the  sales 
tax  had  been  made  in  some  other  state. 

4 

When  the  owner  gives  an  interest  in  the  vehicle  to  his  spouse, 
as  evidenced  by  the  application  for  title,  the  donee  would  not 
reoeive  such  Interest  from  a donor  who  had  paid  the  Missouri 
sales  or  use  tax  upon  the  purchase  price  of  the  vehicle,  and, 
of  course,  would  not  be  entitled  to  the  exemption. 

♦ 

Therefore,  in  answer  to  inquiry  2(a),  it  is  our  thought  th* t 
the  tax  would  be  due  and  owing. 

In  answer  to  inquiry  2(b)  it  is  our  thought  the  tax  would  be 
2 % of  the  purchase  prioe,  or  the  appraised  value  of  the  vehicle 
less  the  value  of  the  interest  retained  by  the  owner  of  said 
vehicle. 


CONCLUSION. 


Therefore,  it  is  the  opinion  of  this  department  that  when 
a surviving  spouse  inherits  a motor  vehicle  from  a deceased 
owner  who  paid  the  sales  or  use  tax  on  same  as  reoulred  by 
Sections  1L4.4L0  and  Laws  of  Missouri,  1951,  end  said 

spouse  makes  application  for  a Missouri  certificate  of  title 
to  which  application  the  names  of  children  are  added  as  co- 
owners and  the  interest  of  the  surviving  spouse  is  exempt  from 
taX  under  the  provisions  of  the  latter  section,  arid  children 
are  not  entitled  to  an  exemption  from  the  tax  under  the 
provisions  of  the  latter  section.  They  are  required  to  pay 
the  tax  in  an  amount  equivalent  to  2$  of  the  purchase  price 
of  the  motor  vehicle,  less  the  value  of  the  interest  of  the 
surviving  spouse. 

It  is  further  the  opinion  of  this  department  that  when  one 
has  previously  registered  a motor  vehicle  in  another  state 
and  operated  the  vehicle  for  at  least  ninety  days  in  said 
state,  and  moves  the  vehicle  into  Misouri  vhere  he  applies 
for  a Missouri  certificate  of  title,  and  satisfactory  proof 
1 8 submitted  to  the  director  of  revenue  that  the  sales  tax 
upon  the  purchase  price  of  the  motor  vehicle  was  paid  in  the 
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state  of  registry,  then  the  owner  is  entitled  to  the  exemption 
provided  by  Section  lWu^50,  supra,  If  the  application  Is  made 
In  the  name  of  such  registered  owner.  But  when  the  owner 
becomes  donor  of  some  Interest  In  the  vehicle  to  hie  spouse, 
and  desires  to  add  said  spouse's  name  to  the  application,  and 
the  certificate  of  title  when  issued,  then  the  Missouri  sales 
or  use  tax  Is  due  and  owing  to  the  extent  of  value  of  the 
Interest  of  said  spouse.  Said  tax  Is  to  be  computed  at  the 
rate  of  2#  of  the  purchase  price  or  appraised  value  of  the 
vehicle,  less  the  value  of  the  Interest  retained  by  the  owner 
In  said  motor  vehicle. 

The  foregoing  opinion,  which  I hereby  aporove,  was  prepared 
by  my  Assistant,  Mr.  Paul  N.  Chitwood. 


Tours  very  truly 


JOHN  M.  DALTON 
ATTORNEY  CENTRAL 


MOTOR  VEHICLE: 
REGISTRATION: 
LICENSE  AND 
PEE: 


JLHN  M.  DALTON 

xxxxxxxxx 


Payment  of  prescribed  registration  fees  under  Se^-. 
301.060,  Laws  Mo.  1951 » is  required  and  a certificate 
of  ownership  to  a motor  vehicle  must  first  be 
obtained  as  a prerequisite  to  obtaining  a certifi- 
cate of  registration  under  Sec.  301.010(19)  RSMo. 
1949*  Under  the  provision  of  the  definition  of 
owner  in  Sec.  301.010(18)  Laws  Mo.  19$1,  page  695* 

697 » the  Director  of  Revenue  is  not  authorized  to 
register  a motor  vehicle  in  the  name  of  any  person 
except  the  owner  under  the  definition  of  said  sect3  on 
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Mr,  David  A.  Bryan 

Supervisor,  Motor  Vehicle  Registration 
Division 

Department  of  Revenue 
Jefferson  City,  Missouri 


Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  of  recent  date 
for  an  official  opinion  of  this  office,  in  view  of  the  length  of 
the  five  page  request  letter  it  is  deemed  advisable  to  quote  first 
the  body  of  the  letter  then  quote  the  questions  immediately  preced- 
ing the  opinion  replys  thereto.  The  body  of  the  letter  of  your 
opinion  request  is  as  follows: 

"It  is  respectfully  requested  that  an  opinion 
be  given  to  each  of  the  specific'  questions 
submitted  in  this  letter  relative  to  the  author- 
ity of  the  Director  of  Revenue  under  the 
administration  of  Chapters  301  and  144  R«S, 

Mo.  1949,  ^n  order  to  reduce  the  number  of 
questions  to  a minimum  and  to  avoid  repetition 
a fact  situation  typical  of  transactions  handled 
by  this  department  is  given  followed  by  the 
questions  arising  out  of  the  transaction. 

"It  has  always  been  the  position  of  this  depart- 
ment and  presumably  the  intent  of  the  Legislature 
in  enacting  our  Vehicle  Registration  Act  that 
the  person,  firm,  partnership,  or  corporation 
Immediately  responsible  for  the  operation  of 
a vbhicle  should  be  the  one  in  whose  name  the 
vehicle  is  licensed  and  registered.  Therefore, 
no  certificate  of  title  is  given  unless  at 
the  same  time-  the  vehicle  is  registered  and  all 
registration  fees  are  paid.  However,  it  is 
conceivable  that  the  lawful  owner  and  purchaser 
3 s not  the  one  who  is  going  to  operate  the 
vehicle  in  Missouri,  but  still  desires  a certificate 
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of  title  without  having  to  register  the 
vehicle.  This  type  transaction  usually 
occurs  when  a corporation  organized  and 
chartered  in  a state  other  than  Missouri 
purchases  vehicles  from  a Missouri  dealer 
in  order  to  let  the  Missouri  dealer  take 
advantage  of  additional  sales  and  thus 
help  him  increase  his  quota  or  where  such  a 
corporation  wants  to  lease  these  vehicles 
to  another  person,  firm,  partnership  or 
corporation.  Because  the  purchaser 
feels  that  he  is  entitled  to  a certificate  of 
title  upon  payment  of  the  sales  or  use  tax 
but  without  payment  of  the  registration  fees, 
the  following  questions  as  to  the  authority 
of  the  Director  are  submitted:" 

Your  first  question  is  as  follows: 

"1.  A foreign  corporation  organized  and  chartered 
in  a state  other  than  Missouri  purchases  vehicles 
in  Missouri  from  a Missouri  dealer  Intending  to 
either  operate  the  vehicles  in  the  state  of 
domicile  or  to  lease  them  to  another  company,  but 
not  intending  to  operate  them  on  Missouri  highways: 

"(a)  Can  the  director  issue  a certificate 
of  title  in  the  name  of  the  foreign  corpora- 
tion, who  is  the  lawful  owner  and  legal 
title  holder,  upon  payment  of  the  Missouri 
sales  or  use  tax  to  the  director,  but  with- 
out payment  of  the  license  or  registration 
fee? 

"(b)  Would  the  answer  to  1(a)  be  changed  in 
any  way  if,  in  addition  to  the  facts  outlined 
above,  the  foreign  corporation,  while  chartered 
and  organized  in  a state  other  than  Missouri, 
also  maintained  a branoh  office  at  a permanent 
address  in  Missouri  and  was  licensed  to  do 
business  in  Missouri? 

"(c)  Assuming  that  the  answer  to  1(a)  is 
•yes’,  if  the  vehicles  are  immediately  leased 
to  a person,  firm,  partnership,  or  corporation 
to  be  operated  by  the  lessee  upon  the  highways 
of  this  state,  is  the  lessee  exempt  from  pay- 
ment of  the  sales  or  use  tax  when  he  makes 
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application  for  a certificate  of  title 
and  registration  on  the  theory  that  the 
sales  tax  has  been  previously  paid?" 

It  must  first  be  presumed  that  what  is  meant  by  a certificate 
of  title  in  your  letter  is  now  called  a certificate  of  ownership* 
This  is  a common  term  and  the  Supreme  Court  cases  on  this  same 
subject  refer  to  a certificate  of  title  in  regard  to  the  same 
section  providing  for  this  certificate  of  ownership.  It  possibly 
arose  from  the  use  of  the  word  title  in  the  original  enactment 
of  these  sections*  A certificate  of  ownership  is  provided  for  in 
Section  301.190,  RSMo  1949#  quoted  in  full  for  reference  here 
and  further  reference  throughout  this  opinion*  Said  section  reads 

"1*  No  certificate  of  registration  of  any 

motor  vehicle  or  trailer,  or  number  plate 

therefor,  shall  be  issued  by  the  director 

of  revenue  unless  the  applicant  therefor 

shall  make  application  for  and  be  granted 

a certificate  of  ownership  of  such  motor 

vehicle  or  trailer,  or  shall  present 

satisfactory  evidence  that  such  certificate 

lias  been  previously  issued  to  the  applicant 

for  such  motor  vehicle  or  trailer*  Application 

shall  be  made  upon  a blank  form  furnished  by 

the  director  of  revenue  and  shall  contain  a 

full  description  of  the  motor  vehicle  or 

trailer,  manufacturer's  or  other  identifying  number, 

together  with  a statement  of  the  applicant's 

source  of  title  and  of  any  liens  or  encumbrances 

on  the  motor  vehicle  or  trailer." 

"2.  The  director  of  revenue  shall  use  rea- 
sonable diligence  in  ascertaining  whether  the 
facts  stated  in  such  application  are  true,  and, 
if  satisfied  that  the  applicant  is  the  lawful 
owner  of  such  motor  vehicle  or  trailer,  or 
otherwise  entitled  to  have  the  same  regis- 
tered in  his  name  shall,  thereupon  issue  an 
appropriate  certificate,  over  his  signature 
and  sealed  with  the  seal  of  his  office,  pro- 
cured and  used  for  such  purpose*  The  certifi- 
cate shall  contain  a complete  description, 
manufacturer '8  or  other  identifying  number, 
and  other  evidences  of  identification  of  the 
motor  vehicle  or  trailer,  as  the  director  of 
revenue  may  deem  necessary,  together  with 
a statement  of  any  liens  or  encumbrances  which 
the  application  may  show  to  be  thereon* 
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"3.  The  fee  for  each  original  certificate 
eo  issued  shall  be  one  dollar , in  addition 
to  the  fee  for  registration  of  such  motor 
vehicle  or  trailer.  The  certificate  shall 
be  good  for  the  life  of  the  motor  vehicle 
so  long  as  the  same  is  owned  or  held  by 
the  original  holuer  of  the  certificate  and 
shall  hot  have  to  be  renewed  annually.” 

It  may  appear  from  the  context  of  the  above  and  particularly 
from  subparagraph  ”3”  which  provides  that  ”the  fee  a * *shall  be 
$1.00  in  addition  to  the  fee  for  registration  of  such  motor 
vehicle  or  trailer  « * that  it  was  intended  by  this  section 
that  the  certificate  of  ownership  was  to  be  issued  only  with 
the  registration  of  a motor  vehicle. 

We  have  a further  provision  of  law,  however,  in  seeming  conflict 
with  the  provision  above  and  that  is  the  underlined  portion  of 
Section  301.020,  RSMo.  19^9*  quoted  below,  which  is  in  part  as 
follows: 


otherwise,  in  the  office  of  the  director 
of  revenue,  an  application  for  registration 
on  a blank  to  be  furnished  by  the  director 
of  revenue  for  that  purpose,  containing:" 

( Underscoring  ours • ) 

This  above  may  be  taken  to  mean  that  unless  a motor  vehicle  is 
to  be  operated  upon  the  highways  of  this  state,  it  need  not  be 
registered  and  lioensed.  Gan  a certificate  of  ownership  then  be 
had  for  the  motor  vehicle  without  license  payment?  There  are  two 
interpretations  possible.  One,  that  "in  addition  to"  means  that 
the  registration  fee  shall  be  paid  simultaneously,  the  other  would 
mean  only  that  "in  addition  to"  shows  the  dollar  charge  is  not 
covered  by  the  fee  for  registration  and  license. 

It  Is  provided  in  regard  to  the  operation  of  motor  vehicles 
upon  the  highway  in  subparagraph  2 of  Section  301. 080,  Laws  Mo. 
1951»  page  695*701,  reads  In  part  as  follows: 

"*  * <*fchen  ownersiiip  of  a non-registered 
vehicle,  other  than  a commercial  motor  vehicle, 
which  has  not  boen  previously  operated  on  the 
public  highways  during  the  current  registretion 
year.  Is  transferred  the  registration  fee  to 


"Every  owner  of  a motor  vehicle  or  trailer 
which  Bhall  be  operated  or  driven  upon  the 
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be  paid  by  the  transferee  shall  be  computed 
as  provided  above  for  new  vehicles,  provid- 
ing a satisfactory  affidavit  of  such  non- 
operation is  filed  with  the  motor  vehicle 
department.  * * *" 

Thus  it  is  provided  by  the  above  for  a certificate  of  owner- 
ship independent  of  registration.  This  last  is  cited  for  the 
reason  that  there  is  a seeming  conflict  in  the  law  if  the  fee  for 
a certificate  of  title  and  the  fee  for  registration  and  license 
must  be  paid  simultaneously.  The  answer  to  question  1(a)  must 
therefore  be  that  a lawful  owner  may  obtain  a certificate  of  owner- 
ship without  the  payment  of  the  fee  for  a license  to  operate  the 
vehicle  upon  the  highways  of  this  state.  Since  the  answer  to 
1(a)  then  is  yes  it  would  remain  yes  if  the  foreign  corporation 
mentioned  in  question  (a)  had  a place  of  business  in  Missouri  and 
was  licensed  to  do  business  in  Missouri  so  long  as  the  vehicles  so 
titled  were  not  operated  in  Missouri. 

Regarding  question  1(c)  of  your  request  in  accordance  with  the 
attached  opinion  defining  "owner"  dated  April  17,  1953#  &nd  because 
no  certificate  of  ownership  or  registration  of  a vehicle  to  an 
unqualified  lessee  as  described  in  your  question,  hence  the  necessity 
for  payment  of  sales  or  use  tax  would  not  arise. 

In  regard  to  the  question  which  is  designated  as  question  2 
beginning  in  the  first  paragraph  on  page  3 of  your  request  letter 
we  quote  the  question  here,  which  is  as  follows: 

"It  appears  that  a common  business  practice 
among  owners  of  vehicles  in  this  state  is 
to  enter  into  a written  agreement  with  another 
person,  firm,  partnership,  or  corporation  for 
the  leasing  of  the  vehicles  for  periods  ranging 
from  six  months  to  several  years.  The  position 
taken  by  this  department  has  been  to  issue  to 
the  lessee  a certificate  of  title  and  allow 
him  to  register  the  vehicle  in  his  own  name  since 
the  lessee  is  the  one  responsible  for  operating 
the  vehicle  during  the  terra  of  the  lease. 

Since  the  lessee  appears  to  be  entitled  to 
have  a certificate  of  title  and  registration 
in  his  name,  even  though  he  is  not  the  lawful 
owner  under  Section  301*190,  RSMo.  19l|9, 
and  since  the  sales  or  use  tax  provisions  appear 
to  apply  only  to  "owners"  and  not  lessees  the 
following  questions  as  to  how  these  provisions 
can  be  reconciled  are  submitted: 
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"2.  Assuming  the  following  situation:  Lessor 
of  a vehicle  is  a Missouri  resident  and  the  holder 
of  the  legal  title  to  the  vehicle;  a certificate 
of  title  has  been  Issued  in  his  name,  plates  have 
been  issued  to  him  all  registration  fees  for  the 
current  year  have  been  paid,  and  Mins our i sales 
tax  was  paid  when  he  purchased  the  vehicle; 
thereafter,  he  leases  the  vehicle  to  a lessee, 
also  a Missouri  resident,  unaer  a contract  form 
of  lease  for  a recited  consideration  of  #1.00 
for  a period  of  one  year;  among  other  terms  the 
lease  permits  the  lessee  full  use  of  the  vehicle 
and  contains  covenants  by  the  lessee  that  the 
vehicle  will  be  returned  to  the  lessor  in  the 
same  condition  at  the  expiration  of  the  lease, 
except  for  the  usual  wear  and  tear: 

"(a)  Should  the  Director  issue  a certificate 
of  title  to  the  lessee  upon  his  application 
even  though  such  a lessee  is  apparently  not 
the  'owner*  as  defined  in  Chapter  301  RSMo. 

19U-9? 

"(b)  Assuming  there  is  authority  for  issuing 
a certificate  of  title  to  the  lessee  is  a 
sales  or  use  tax  payable  by  the  lessee  even 
though  the  lessor  paid  a sales  or  use  tax 
when  he  purchased  the  leased  vehicle? 

"(c)  If  the  answer  to  1(b)  is  'yes'  should 
the  Director  of  evenue  base  his  tax  upon 
the  total  value  of  the  vehicle  or  should  the 
Director  attempt  to  determine  the  value  of 
the  lease  to  the  lessee?" 

The  answer  to  question  2(a)  is  no,  in  accordance  with  the 
attached  opinion  as  to  the  definition  of  the  word  "owner"  given 
with  the  answer  to  question  1(c),  that  being  that  there  is  no 
authority  for  the  issuance  of  such  a certificate  of  ownership 
as  described  es  it  would  have  to  be  to  other  than  the  lawful 
"owner." 

Since  there  is  no  authority  for  the  issuance  of  such  a 
certificate  of  title  there  is  no  transaction  for  which  a use  tax 
could  be  collected  under  the  circumstances  set  out  in  question 
2(b). 
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The  answer  to  question  2(c)  is  also  unnecessary  since  there  can 
be  no  motor  vehicle  use  tax  due,  there  being  no  transaction  where 
the  duty  arose  to  pay  it. 

Your  third  question  including  the  paragraph  immediately  preced- 
ing it  is  as  follows: 

"Another  common  practice  among  business  firms,  especially 
large  corporations  with  more  than  one  place  of  business, 
is  to  purchase  vehicles  in  the  name  of  the  company  for 
the  use  of  one  of  its  subsidiaries,  or  branches,  or  for 
the  use  of  its  officers,  agents,  or  employees.  Since 
the  subsidiary,  branch,  officer,  agent,  or  employee  is 
not  the  'owner'  but  is  responsible  for  the  vehicle's 
operation  under  some  kind  of  arrangement  with  the 
lawful  owner,  which  often  allows  him  complete  control, 
it  would  appear  from  the  apparent  purpose  of  the 
Registration  Act  that  he  is  entitled  to  have  the 
vehicle  registered  in  his  name  and  a certificate  of 
title  issued  by  the  Director,  The  following  questions 
relative  to  this  type  of  transaction  are  submitted: 

"3,  Assuming  the  following  situation:  A resident 
Missouri  corporation  purchases  several  vehicles 
from  a dealer  in  Missouri  and  pays  the  Missouri 
sales  tax  on  the  purchase;  certificate  of  title 
is  issued  by  the  Director  of  Revenue  in  the 
corporate  name  and  all  registration  fees  are  paid} 
thereafter,  these  same  vehicles  are  assigned  to  a 
subsidiary  of  the  corporation  located  in  a different 
city  and  operated  under  a different  name,  and  as  a 
result  of  a mutual  understanding  , the  subsidiary 
is  to  have  complete  control  and  management  of  the 
vehicles  while  they  are  assigned  to  it; 

"(a)  Should  the  Director  issue  a certificate 
of  title  to  the  subsidiary  in  its  own  name 
even  though  it  is  understood  that  the  sub- 
sidiary is  not  the  'owner'  of  the  vehicles? 

"(b)  If  authority  does  exist  for  issuing  a 
certificate  of  title  in  the  name  of  the  sub- 
sidiary, must  a sales  or  use  tax  be  paid  to 
the  director  before  title  can  be  issued  even 
though  there  is  no  actual  3ale,  gift,  or 
agreement  and  it  is  shown  that  the  parent 
corporation  paid  a Missouri  sales  tax  on  the 
original  purchase? 
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"(c)  Would  the  answers  to  2(a)  and  2(b)  be 
changed  in  any  way  if,  instead  of  assigning 
the  vehicle  to  a subsidiary,  it  was  assigned 
to  an  officer,  agent,  or  employee  of  the 
corporation  for  his  personal  and  business  use 
while  residing  in  another  city?" 

In  regard  to  this  question  it  must  first  be  stated  that 
directions  in  regard  to  the  registration  of  motor  vehicles  con- 
tained in  Chapter  301  RSMo.  1949  and  the  amendments  of  1951  on 
that  subject  are  found  In  Section  301*190,  RSMo  1949*  subparagraph 
1,  previously  quoted,  in  answer  to  question  1(a)  in  this  opinion* 

It  is  to  the  effect  that  no  certificate  of  registration  is  to 
be  issued  except  upon  an  application  and  the  granting  of  a certifi- 
cate of  ownership*  Paragraph  2 of  that  same  section  will  be  re- 
quoted here  for  its  reference: 

"2.  The  director  of  revenue  shall  use  reasonable 
diligence  ascertaining  whether  the  facts  stated 
in  such.  application  are  true,  and,  if  satisfied 
thsfc  the  applicant  is  the  lawful  owner  of  such 
motor  vehicle  or  trailer,  or  otherwise  entitled 
to  have  the  same  registered  in  his  name,  shall, 
thereupon  issue  an  appropriate  certificate  over 
his  signature  and  sealed  with  the  seal  of  his 
office,  procured  and  used  for  such  purpose* 

The  latter  portion  of  the  above  is  omitted  by  us* 

These  sections  referred  to  appear  to  prohibit  a registration 
(by  other  than  a lawful  owner)  rather  than  to  either  provide  for 
it  or  condone  such  a transfer,  or  the  issuance  by  the  director  of 
a certificate  of  ownership. 

In  answer  to  question  3(e)  then  there  appears  to  be  no  reason 
why  an  assignment  from  one  corporation  to  another  corporation  Is 
any  different  than  a transfer  between  natural  persons.  As  was 
said  by  Judge  C.  B.  Paris  in  the  case  of  Commerce  Trust  Co.  v. 
Woodbury,  77  Fed. (2d)  478,  at  l.c.  4671 

"(1,2)  Fev;  questions  of  law  are  better  settled 
than  that  a corporation  Is  ordinarily  a wholly 
separate  entity  from  its  stockholders,  whether 
they  be  one  or  more.  In  re  Collins  (C.C.A.) 

75  F • ( 2d ) 62;  Wilson  v.  Crooks (D.C.)  52  F.(2d) 


-8 


Mr.  David  A.  Bryan 


692?  Majestic  Co.  v.  Orpheum  Circ\iit,  Inc. 

(C.C.A.)  21  F. (2d)  720;  Owl  Fumigating 
Corporation  v.  California  Cyanide  Co.  (D.C. 

2ij.F.(2d)  718,  loc.  cit.  719;  Pullman's 
Palace-Car  Co.  v.  Missouri  Pacific  Ry.  Co., 

115  U.S.  587,  6 S.  Ct.  194,  29  L.  Ed.  499. 

Likewise,  we  think  it  must  be  conceded  that 
neither  ownership  of  all  of  the  stock  of  one 
corporation  by  another,  nor  the  identity  of 
officers  in  one  with  officers  in  another, 
creates  a merger  of  the  two  corporations 
into  a single  entity,  or  makes  one  either 
the  principal  or  agent  of  the  other.  Owl 
Fumigating  Corporation  v.  Cyanide  Co. 

(D.C.)  24  F.(2d)  718;  Corsicana  Bank  v. 

Johnson,  251  U.S.  68,  40  S.  Ct.  82,  64  L.  Ed. 

141;  Marsch  v.  Railroad,  230  Mass.  483,  120  N.E. 

120j  Richmond,  etc.  Co.  v.  Richmond,  etc., 

Ry.  Co. (C.C.A.)  68  F.  105,  34  L.R.A.  625.  But 
notwithstanding  such  situation  and  such  intimacy  of 
relation,  the  corporation  will  be  regarded  as  a 
legal  entity,  as  a general  rule,  and  the  courts 
will  ignore  the  fiction  of  corporate  entity 
only  with  caution,  and  when  the  circumstances 
justify  it,  and  when  it  is  used  as  a subter- 
fuge to  defeat  public  convenience,  justify 
wrong,  or  perpetrate  a fraud.” 

It  should  then  be  clear  that  a transfer  between  corporations 
is  a transaction  that  should  be  consumated  with  every  formality 
even  though  one  of  the  corporations  may  own  every  share  of  the 
stock  of  the  other  corporation  since  they  still  remain  as  separate 
legal  entitles. 

It  would  be  well  here  to  go  into  the  distinct  legal  meaning 
of  the  word  subsidiary.  It  is  believed  that  the  best  definition 
of  that  word  is  contained  in  Baker  v.  Fenley  et  al.  128  S.W.(2d) 
295,  298,  233  Mo.  App.  998,  1003* 

# #in  relation  to  a company,  he  defines 
the  word  as  'a  company  of  the  shares  of 
stock  in  which  another  company  has  at  least 
a majority,  giving  it  control.'" 

Considering  the  above,  and  the  definition  of  owner  referred  to 
hereinabove  as  contained  in  a previous  opinion  rendered  to  your 
Division,  and  which  is  attached,  in  answer  to  question  1(c)  it 
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must  be  said  that  if  the  so-called  subsidiary  is  not  the  owner  as 
contained  in  the  definition  given  in  the  statutes.  Section  301,010, 
the  Director  should  not  issue  a certificate  of  title.  The  answer 
to  question  3(b)  then  is  that  since  authority  does  not  exist  for 
issuing  a certificate  of  title  in  the  name  of  the  subsidiary  there 
could  not  be  a transfer  upon  which  a motor  vehicle  use  tax  would 
accrue  and  the  answer  to  3(o)  is  that  there  still  cannot  be  a 
certificate  of  ownership  issued  to  any  officer,  agent,  employee 
or  subsidiary  corporation  when  it  is  understood  that  the  transferee 
does  not  become  the  owner  of  the  vehicle  under  the  definition  of 
owner, 

Question  4,  including  the  paragraph  immediately  preceding  it, 
is  as  follows t 

"A  great  amount  of  difficulty  has  been 
experienced  in  attempting  to  reconcile 
Section  301,190  RSMo.  1949,  which 
apparently  authorises  the  Director  to 
issue  certificates  of  title  and  registra- 
tion of  vehicles  in  the  name  of  persons, 
firms,  partnerships,  and  corporations  who 
are  not  lewful  ‘owner*  of  the  vehicles  as 
that  term  is  defined  in  Section  301,010 
(18)  Laws,  19pl*  page  69f>,  with  the  sections 
relating  to  the  collection  of  the  sales  or  use 
tax.  Sections  144*070  and  144*44°  RSMo.  1949, 

It  does  not  appear  that  the  sales  or  use  tax 
sections  contemplate  the  Issuance  of  certificates 
of  title  to  anyone  other  than  an  ’owner',  thus 
raising  the  following  question: 

"4*  Assuming  that  under  Section  301,190 
RSMo  1949  the  Direotor  of  Revenue  may 
issue  a certificate  of  title  to  one  who 
is  not  the  lawful  ’owner*  as  defined  in 
Section  301.010  (18)  RSMo  1949,  but  is 
otherwise  entitled  to  have  the  same 
registered  in  his  name,  must  such  an 
applicant  pay  sales  or  use  tax  to  the 
Director  even  though  Sections  144*070 
and  144*440  RSMo.  1949  relating  to  the 
collection  of  the  sales  or  use  tax  appear 
to  apply  only  to  'owners*  and  the  sales 
or  use  tax  has  been  previously  paid  by 
the  lawful  owner V* 
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In  answer  to  the  above  question  it  must  first  be  said  that 
with  the  former  definition  of  owner  contained  in  Section  301*010, 
RSMo  I9I4.9*  Subsection  16,  was  as  follows: 

"•Owner,*  the  term  owner  shall  include  any 
person,  firm,  corporation  or  association, 
owning  or  renting  a motor  vehicle,  or  having 
the  exclusive  use  thereof  under  lease,  or 
otherwise,  for  a period  greater  then  ten  days 
successively; " 

Then  Section  301.190  could  have  been  construed  as  authorizing 
the  Director  to  iscue  certificates  of  title  and  registration  of 
vehicles  to  persons  other  than  the  holder  of  the  legal  title  to 
the  motor  vehicle*  It  may  be  said,  however,  that  the  change  to 
the  new  definition  of  owner  as  now  contained  in  subparagraph  18 
of  the  Laws  of  Mo*  1951#  page  695#  Las  changed  the  meaning  of 
Section  301*190,  as  quoted  on  page  6,  in  its  application,  at 
least  in  regard  to  the  authority  of  the  Director  to  issue  a 
certificate  of  registration  to  any  one  but  the  properly  designated 
owner*  It  is  presumed  that  in  accordance  with  the  old  definition 
of  owner  the  words  "appropriate  certificate"  was  used  In  the 
second  subparagraph  of  the  said  section  301*190  because  there 
could  only  be  one  issuance  of  the  permanent  certificate  as  pro- 
vided for  by  this  chapter  301  for  each  motor  vehicle*  Under  the 
former  definition  the  owner  could  register  the  motor  vehicle  and 
the  lessee  could  also  register  it*  The  present  definition  of 
"owner"  as  mentioned  above  in  Laws  Mo*  1951#  page  695*  is 
discussed  in  the  attached  opinion  heretofore  mentioned.  This 
precludes,  we  believe,  the  issuance  of  a certificate  of  ownership 
to  any  other  than  those  defined  as  owners  under  the  statute, 

Where  there  1b  no  transfer,  no  motor  vehicle  sales  or  use  tax 
is  to  be  paid.  Whether  or  not  sales  tax  is  to  be  charged  upon 
the  rental  of  the  motor  vehicle  Is  a separate  and  distinct  problem 
not  Involved  here*  However,  in  the  event  a certificate  of  owner- 
ship is  issued  to  one  who  qualified  under  the  definition  as 
"owner"  then  a use  tax  would  have  to  be  paid  as  a prerequisite  to 
obtaining  a title  and  registering  as  provided  In  paragraph  2, 
Section  II4I4. • I4I4-O ^ Laws  Mo,  1951#  page  C5I4.#  858, 

CONCLUSION 

It  is  therefore,  the  opinion  of  this  office  that  the  Director 
of  Revenue  may,  under  provisions  of  Chapter  301,  RSMo.  19^9,  and 
1951  amendments  thereto.  Issue  a certificate  of  ownership  to  a 
motor  vehicle  without  the  necessity  of  the  registration  o f such 
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motor  vehicle  when  it  is  not  to  be  operated  on  the  streets  or 
highways  of  this  state.  The  residence  of  the  corporation  or 
individual  seeking  a certificate  of  ownership  to  a motor  vehicle 
does  not  affect  the  privilege  of  obtaining  such  a certificate. 

The  Director  of  Revenue  is  not  authorized  to  issue  a certificate 
of  ownership  to  a lessee  unless  the  lessee  has  a right  of  purchase 
upon  performance  of  conditions  with  immediate  right  of  possession, 
under  the  provisions  of  Chapter  301,  RSMo.  191+9  and  1951  amend- 
ments thereto. 

This  opinion  which  I hereby  approve  was  written  by  my  assistant, 
Mr,  James  W.  Far is. 


Yours  very  truly. 


JOHV  M,  MI/TOK 
Attorney  General 
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Salary  of  sheriff  in  fourth^E^S^6iiM|^l 
elected  in  19^8  is  reduced 
population  as  shown  by  1950f 


January  29 » 19  53 


j olm  C . J ohn; 
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Honorable  Chas.  B.  Butler 
Prosecuting  Attorney 
Ripley  County 
Don  ipha  n , Miss  our  i 


Dear  Sir: 

Your  letter  at  hand  requesting  an  opinion  of  this 
department,  which  reads  as  follows: 

"The  decennial  census  of  19l|-0  showed  the 
population  of  Ripley  County  to  be  126o6j 
the  census  of  1950  showed  the  population 
of  Ripley  County  to  lllj.04..  Under  Section 
57.l}.00,  Statute  1949,  the  sheriff  of 
fourth  class  counties  was  entitled  to  a 
salary  of  |1900.00  a year  when  the  popu- 
lation in  counties  having  a population  of 
11500.00  and  less  than  13000.0,  In 
counties  having  a population  of  10000.00 
and  less  than  11500.00  the  salary  of  the 
sheriff  is  now  $1800.00  a year.  A sheriff 
elected  in  the  year  I9I4.8  in  a fourth  class 
county,  having  a population  10000  and  not 
more  than  11500  would  get  only  $1800.00 
a year. 

"I  would  like  to  have  your  opinion  on  the 
question  if  a sheriff  elected  in  194®»  who 
was  entitled  to  a salary  of  §1900,00  a 
year,  would  be  entitled  to  the  same  salary 
after  the  census  for  1950  showed  a popula- 
tion that  only  entitled  the  sheriff  to  a 
salary  of  $1800.00  a year.  In  other  words 
does  a change  in  the  population  reducing 
the  salary  of  an  officer  entitle  him  to 
continue  the  draw  the  salary  the  statute 
gave  him  when  elected  to  office." 
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Section  57*1|00,  BSMo  194-9,  provides  for  the  compensation 
for  sheriffs  in  counties  of  the  fourth  class,  and,  in  part, 
reads : 

MThe  sheriff  in  counties  of  the  fourth 
class  shall  receive  annually  for  his 
official  services  in  connection  with  the 
investigation,  arrest  prosecution,  cus- 
tody, care,  feeding,  commitment  and 
transportation  of  persons  accused  of  or 
convicted  of  a criminal  offense,  the 
following  sums:  * * in  counties  having 
a population  of  ten  thousand  and  less 
than  eleven  thousand  five  hundred,  the 
sum  of  one  thousand  eight  hundred  dollars? 
in  counties  having  a population  of  eleven 
thousand  five  hundred  and  less  than  thir- 
teen thousand,  the  sum  of  one  thousand 
nine  hundred  dollars?  •»  # 

The  above  statute  was  enacted  by  the  Sixty-third  General 
Assembly,  Laws  of  Missouri,  194-5,  page  154-8.  It  was  approved 
April  10,  194-6*  and  became  effective  sometime  prior  to  194-8 
when  the  sheriff  to  which  you  refer  in  your  opinion  request  was 
elected. 

Under  the  above  statute  the  compensation  for  sheriffs  in 
counties  of  the  fourth  class  is  set  up  on  a population  basis, 
and  inasmuch  as  it  was  in  effect  at  the  time  the  sheriff  to 
which  you  refer  was  elected,  said  statute  would  fix  the  sheriff’s 
salary  or  compensation  for  his  whole  term.  However,  if  the 
population  of  the  county  would  change,  it  could  have  the  effect 
of  changing  the  amount  of  salary  or  compensation  that  the  sheriff 
could  legally  receive. 

The  case  we  have  found  to  be  the  closest  in  point  on  this 
question  is  that  of  State  ex  rel.  Moss  v.  Hamilton,  303  Mo.  302, 
260  S.W.  4-66.  In  that  case  a proceeding  in  mandamus  was  in- 
stituted by  the  Clerk  of  the  Circuit  Court  of  Crawford  County 
against  the  judges  of  the  county  court  to  compel  them  to  issue 
a warrant  for  salary  to  which  he  claimed  he  was  entitled  for 
the  last  tv/o  years  of  his  term  of  office.  The  statute  applying 
to  circuit  clerks  classified  them  according  to  the  population 
of  their  respective  counties  with  regard  to  the  fixing  of  sala- 
ries. It  provided  that,  for  the  purposes  of  the  act,  the  popula- 
tion of  any  county  was  to  be  determined  by  multiplying  by  five 
the  total  number  of  votes  cast  in  such  county  at  the  last 
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persidential  election.  The  law  further  provided  that  in  coun- 
ties having  a population  of  fifteen  thousand  and  less  than 
twenty  thousand  the  annual  salary  would  be  $1,600,  and  in 
counties  having  a population  of  twenty  thousand  and  less  than 
twenty-five  thousand  the  salary  would  be  #1,950  per  year. 

The  circuit  clerk  had  been  elected  for  a four-year  terra  in 
November,  1918.  The  presidential  vote  in  Crawford  County  for 
the  year  1916  was  such  as  would  give  the  population  of  the 
county  for  salary  purposes  as  between  fifteen  and  twenty 
thousand.  Consequently , for  the  first  two  years  of  the  clerk’s 
term  of  office  he  received  an  annual  salary  of  $1,600.  In 
1920  the  presidential  vote  Increased  so  as  to  make  the  popula- 
tion of  the  county  for  salary  purposes  between  twenty  and 
twenty*?five  thousand,  which  would  put  the  county  in  a population 
bracket  that  would  require  paying  the  clerk  #1,950  per  year. 

For  the  last  two  years  of  his  office  the  clerk  had  been  paid 
#1,600  per  year,  and  this  lawsuit  was  brought  to  compel  the 
payment  of  the  difference  between  |1,600  and  #1,950  for  the 
last  two  years  in  his  term.  The  principal  contention  was  that, 
due  to  the  increase  in  population  in  the  middle  of  his  term, 
he  was  entitled  to  the  higher  salary.  In  ruling  on  the  ques- 
tion the  court,  at  3.W.  l.c.  4.69,  470*  said: 

" -r?  * This  act  of  1915  was  in  effect  when 

relator  was  elected.  Under  it,  relator’s 
salary  was  fixed  for  his  whole  term,  but  was 
not  in  named  dollars  and  cents  for  the  whole 
term.  The  effect  of  this  act  of  1915  was  to 
say  to  relator,,  ’Your  salary  shall  be  deter- 
mined upon  the  presidential  vote  of  1916, 
until  there  is  another  presidential  election, 
at  which  time  your  county  may  be  in  a lower 
or  a higher  class,  according  to  the  popula- 
tion indicated  by  the  presidential  vote.’ 

The  salary,  in  amount,  was  fixed  by  law  as 
to  relator’s  office  in  any  event.  If  his 
county  was  not  sub  jected  to  a change  of 
class,  his  saXary  was  not~~changed.  lT~ hia 
county  {by  a decreased  population)  dropped" 
to  a lower  class,  his  salary  was  fixed,  and 
was  f ixed'  before  his  election,  a 1 though  the 
change  " of  class  " might  gi've~TiTm  a d’tiTerent 
amount".  So  fcoo,~iF~Kis  county  Increased  in 
population  and  thereby  passed  to  a higher 
class,  the  existing  law  (that  in  force  at  the 
time  of  his  election)  fixed  for  him  a salary. 

True  it  was  higher,  but  it  was  definitely 
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fixed  at  the  date  of  his  election*  a x * 

The  salary  of  each  class  was  fixed,  and  as 
said  no  subsequent  law  has  changed  the  fixed 
salaries.  The  mere  fact  that  a county  passed 
from  one  class  to  the  other  does  not  deprive 
the  holder  of  the  office  of  the  salary  fixed 
by  law,  and  fixed  too,  at  a time  long  prior 
to  relator  *s  election*  * (Emphasis  ours.) 

While  in  the  above  case  the  court  was  considering  whether 
or  not  a county  officer  could  receive  an  increase  in  salary  for 
the  last  two  years  of  his  term  as  a result  of  a change  in  popula- 
tion, it  also  declared  what  would  be  the  result  with  respect  to 
a change  in  salary  if  there  was  a decrease  in  population. 

In  the  situation  you  have  presented  the  statute  fixing  the 
salary  of  sheriffs  in  counties  of  the  fourth  class  was  in  effect 
prior  to  and  at  the  time  the  sheriff  was  elected,  and  under  the 
authority  of  the  above  case  would  be  applicable  for  determining 
the  salary  of  the  sheriff  for  his  entire  term  of  office  based 
on  a population  classification  of  the  county.  However,  if  the 
population  of  the  county  changed  so  as  to  put  the  county  in  a 
different  population  classification,  it  would  operate  to  change 
the  amount  the  sheriff  could  legally  receive  as  determined  by 
Section  5^7 .l^OO , supra. 

According  to  the  facts  which  you  have  presented,  the 
census  of  1950  showed  a reduction  in  population  of  your  county 
so  as  to  put  the  county  in  a lower  population  classification 
and  under  the  salary  statute  would  reduce  the  sheriff’s  salary 
from  $1,900  to  $1,800  per  year. 

Under  the  authority  of  the  above  case  we  believe  that  the 
change  in  population  would  require  a reduction  of  the  salary 
of  the  sheriff  for  the  years  1951  and  1952. 

To  further  sustain  this  position,  your  attention  is  directed 
to  Section  1.100,  RSMo  19^-9*  which  provides  as  follows: 

"The  population  of  any  political  subdivi- 
sion of  the  state  for  the  purpose  of 
representation  or  other  matters  Including 
the  a s e er t a imae  nt  of  the  salary  of  any  " 
c ounty  off  leer''  Tor  any  year  or  for  the 
amount  of  fees  lie  may  retain  or  the  amount 
he  shall  be  allowed  to  pay  for  deputies 
and  assistants  shall  be  determined  on  the 
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basis  of  the  last  previous  decennial  census 
of  the  United  States,  For  the  purposes  of 
this  section  the  effective  date  of  the  1950 
decennial  census  of  the  United  States  shall 
be  January  1,  1951*  and  the  effective  date 
of  each  succeeding  decennial  census  of  the 
United  States  shall  be  on  January  first  of 
each  tenth  year  after  1951 *” 

(Emphasis  ours.) 

The  above  statute  declares  the  effective  date  of  the  1950 
decennial  census  to  be  January  1,  1951*  and  said  statute  is 
applicable  in  ascertaining  the  salary  of  any  county  officer  for 
any  year. 


CONCLUSION 


In  the  premises,  it  Is  the  opinion  of  this  department  that 
the  salary  of  a sheriff  in  a county  of  the  fourth  class  who  was 
elected  in  November  of  19ij.8  is  reduced  for  the  years  1951  and 
1952*  as  a result  of  a reduction  In  population  as  shown  by  the 
1950  decennial  census  which  placed  the  county  In  a lower  popu- 
lation bracket. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr,  Frank  Thompson, 


Yours  very  truly, 


JOHN  M.  DALTON 
Attorney  General 
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EXTRADITIONS;  A finding  by  a Juvenile  court  that  a person  under 

seventeen  years  of  age  is  a Juvenile  delinquent 
id  not  the  basis  for  extradition  and  such  person 
cannot  be  extradited  on  the  basis  of  the  delinquency 


March  5,  1953 


Hon*  Donald  W.  Bunker 
Executive  Secretary 
Board  of  Probation  and  Parole 
Jefferson  City,  Missouri 

Bear  Mr,  Bunker; 

We  have  your  recent  letter  In  which  you  request  an  opinion  of 
this  department,  Sour  letter  reads  as  follows; 

"X  have  been  requested  by  a circuit  Judge  to  ask  you 
whether.  In  your  opinion,  a Juvenile  delinquent  may 
be  extradited  from  another  state* 

4 

"The  case  la^goint  Is’ that  of  Bussell  York*  Missouri 
Probatloner”17^2lljViOf  who  was  Charged,  and  pleaded 
guilty  to  delinquency  under  the  Juvenile  law*  The 
offense  was  Larceny  of  a Kotor  Vehicle*  On  January  29* 
1951*  he  was  sentenced  to  the  Missouri  Training  School 
for  Boys  at  Boonvllle  for  an  indeterminate  period*  He 
was  fifteen  years  of  age  at  the  time.  Parole  was  granted 
from  the  sentence  by  the  court,  who  permitted  him  to 
return  to  his  home  in  Peoria,  Illinois,  in  the  custody  of 
his  parents,  Mr.  and  Mrs,  Forrest  York* 

"The  Board  of  Probation  and  Parole  accepted  supervision 
from  the  court  for  transfer  to  the  supervision  of  the 
Illinois  parole  authorities.  He  has  been  under  the 
supervision  of  the  State  of  Illinois  since  January  29, 
1951* 

"Russell  York  recently  committed  a new  offense  in  the 
State  of  Illinois.  He  is  now  being  held  in  Peoria  on  a 
new  eharge.  The  Illinois  authorities  have  recommended 
and  requested  revocation  of  the  parole  of  this  Juvenile 
delinquent.  The  question  is  whether  this  Juvenile 
delinquent  can  be  extradited  from  Illinois  and  returned 
to  the  court  for  the'  execution  of  the  sentence  to  the 
Boys  Training  school,  Boonvllle,  Missouri." 
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Your  question  Is  generally  whether  a Juvenile  delinquent  ean  be 
extradited  from  another  State  and  specifically  whether  Russell  York 
the  person  mentioned  in  your  letter,  & Juvenile  delinouent,  can  be 
extradited  from  the  State  of  Illinois  to  the  State  of  Missouri, 

Sections  211,010  RSMo  19^9  to  211,300  RSMo  19^9,  pertain  to  neglected 
and  delinquent  children  in  counties  of  the  first  and  second  classes. 
The  words  “delinquent  child”  are  defined  both  in  Section  211,010 
RSMo  19^9,  applicable  to  first, ^nd  second  class  oounties  and  the  City 
of  St,  Louis  and  Seotion  211.310,  RSMo  19^9.  applicable  to  third  and 
fourth  class  counties,  The  definitions  in  the  two  said  sections  are 
substantially  the  same  and  for  the  purposes  of  your  inouiry  the 
definition  in  either  section  ie  applicable.  We,  therefore,  quote 
paragraph  three  of  Section  211,310  RSMo  19^9  e.s  follows} 

"The  words  •dellnqueht  child'  shall  include  any  child 
under  the  age  of  seventeen  years  who  violates  any  law 
of  this  State,  or  any  city  or  village  ordinance,  or  who 
is  incorrigible;  or  who  knowingly  associates  with  thieves, 
vicious  or  immoral  persons*  or  who  is  growing  up  in 
idleness  or  crime,  or  who  knowingly  visits  or  enters  a 
1 house  of  ill  repute  or  any  place  where  any  gaming  device 

is  operated;  or  any  esloon  or  dramshop  where  intoxicating 
liquors  are  sold;  or  who  is  either  habitually  truant  from 
-any  day  school /or  who,  while  in  attendance  at  any  school  * 
is  incorrigible,  vicious  or  Immoral.  Any  disposition  of 
any  delinquent  child  under  sections  211*310  to  211.510, 
or  any  evidence  given  in  such  cases  shall  not  in:  any  civil, 
criminal  or  other  cause  or  proceeding  whatever  in  any  court 
be  lawful  or  proper  evidence  against  such  child  for  any 
purpose  whatever,  except  In  subseauent  cases  under  sections 
211.310  to  211.510." 

We  call  attention  to  the  fact  that  said  section  lists  numerous  and 
Varied  acts  or  courses  of  conduct  which  may  constitute  a basis  for 
a declaration  by  a Juvenile  Court  that  a person  under  the  age  of 
seventeen  years  is  a delinquent  child  and  among  those  acts  or  courses 
of  conduct  Is  listed  the  violation  of  any  law  of  this  State. 

Russell  York  a boy  under  seventeen  years  of  age  mentioned  in  your 
letter  was  charged  wl th  and  pleaded  guilty  to  delinquency  under  the 
Juvenile  Law*  The  offense  seems  to  have  been  Larceny  of  a Motor 
Vehicle,  which  offense  constituted  ground  for  the  court  to  designate 
him  as  a delinquent  child  and  the  court  accordingly  sentenced  him  to 
the  Missouri  Training  School  for  Boys  at  Boonville  for  an  indefinite 
period.  The  court  then  according  to  your  letter  caroled  York  who 
was  fifteen  years  old  at  the  time  and  permitted  him  to  return  to  his 
home  in  Illinois  in  the  custody  of  his  parents.  York  has  since 
committed  an  offense  in  Illinois  and  the  Illinois  authorities  suggest 
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that  his  Missouri  parole  be  revoked  and  you  desire  to  know  whether 
York  who  has  been  convicted  of  nothing  but  Juvenile  delinquency  can 
be  extradited. 

In  order  to  answer  this  specific  question  we  must  consider  the 
question  as  to  whether  or  not  an  affidavit  or  an  Indictment  charging' 
a person  under  seventeen  years  of  age  with  the  commission  of  a orime, 
which  charge  has  been  adjudicated  and  disposed  of  by  a finding  of 
the  «JUvenlle  Court  to  the  effect  that  the  person  charged  is  guilty 
of  Juvenile  delinquency  constitutes  such  a charge  by  affidavit  or 
indictment  of  the  commission  of  a crime  as  comes  within  the  pro- 
visions of  the  Extradition  Law  of  the  United  States,  as  set  forth 
in  Title  18,  Section  3182  U.S.C.A. , and  the  furrier  question  as  to 
whether  a person  who  has  been  paroled  by  a Missouri  Court  to  the 
custody  of  persons  in  another  State,  and  is  In  that  other  State  in 
the  custody  prescribed  by  the  said  Missouri  Court  is  a fugitive 
from  Justice  within  the  meaning  of  the  last  hereinabove  cited  statute 

Said  Title  18,  Section  3182  U.S.C.A.,  is  quoted  as  follows* 

"Whenever  the  executive  authority  of  any  State 
or  Territory  demands  any  person  as  a fugitive 
from  Justice*  of  the  executive  authority  of 
any  State*  District  or  Territory  to  which  such 
person  has  fled,  and  produces  a cooy  of  an 
indictment  found  or  an  affidavit  made  before 
a magistrate  of  any  State  or  Territory*  charging 
the  person  demanded  with  having  committed  treason, 
felony*  or  other  crime,  certified  as  authentic* 
by  the  governor  or  chief  magistrate  of  the  State 
or  Territory  from  whence  the  person  so  charged' 
has  fled*  the  executive  authority  of  the  State* 

District  or  Territory  to  which  such  oerson  has 
fled  shall  cause  him  to  be  arrested  and  secured, 
and  notify  the  executive  authority  making  such 
demand,  or  the  agent  of  such  authority  appointed 
to  receive  the  fugitive,  and  shall  cause  the 
fugitive  to  be  delivered  to  such  agent  when  he 
shall  appear.  If  no  such  agent  appears  within  thirty 
days  from  the  time  of  the  arrest,  the  prisoner  may 
be  discharged." 

Answering  the  last  above  mentioned  question  first,  we  comment  that 
it  is  apparent  that  Under  the  above  quoted  Federal  Statute  that  in 
order  to  be  subject  to  extradition  the  person  sought  to  be  extradited 
must  be  a fugitive  from  Justice.  In  this  connection  we  quote  as 
follows  from  the  opinion  of  the  court  in  Ex  carte  Tanner,  128  P.  2d 
338  l.c.  3^1: 
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««*#*##**•****  It  has  'been  held  that  a 
convict  whose  parole  has  been  revoked  Is  a fugitive 
from  Justioe  within  the  meaning  of  this  statute, 
even  though  he  entered  the  asylum  state  with  the 
consent  of  the  paroling, authorities,  and  is  subject 
to  return  to  the  demanding  state  by  extradition 
proceedings.  In  re  McBride,  101  Gal.  App.  251, 

281  P.  651  j for  eases  from  other  jurisdictions  see 
notes  in  78  A.L.R.  419,  8 A.L.R.  903." 

Accordingly  we  deduce  from  these  holdings  the  conclusion  that  the 
mere  fact  that  Russell  York  was  paroled  to  his  parents  in  Illinois 
and  went  to  Illinois  pursuant  to  the  provisions  of  the  parole  order 
does  not  keep  him  from  being  extraditable  as  a fugitive  from  Justice 
Upon  the  revocation  of  the  parole  by  the  Missouri  Court. 

We  must  now  Consider  the  question  whether  ah  affidavit  charging  & 
boy  under  seventeen  years  of  age  with  the  oommlsslon  of  a crime  In 
Missouri  Is  the  basis  for  extradition  from  another  state,  when  as 
a matter  of  fact  he  was  not  prosecuted  pursuant  to  £hat  charge  but 
was  pursuant  to  the  lawful  exercise  of  the  discretion  vested  In  the 
Judge  of  the  Juvenile  Court  proceeded  against  as  a delinquent  child 
and  held  to  be  such  by  said  court. 

It  Is  obvious  that  the  purpose  of  the  extradition  under  consideration 
is  to  accomplish  the  return  of  the  juvenile  delinquent  to  Missouri  In 
order  that  he  may  be  given  the  benefit  of  the  corrective  measures  j 
provided  In  this  state  for  Juvenile  delinquents  In  accordance  with  the 
courts  sentence  and  that  he  is  not  wanted  in  Missouri  for  the  purpose 
of  prosecuting  him  for  the  crime  qf  larceny  with  which  he  was  charged. 

While  the  charge  that  the  juvenile  delinquent  committed  a crime  may 
have  been  a contributing  factor  or  In  fact  the  only  factor  In  hie 
conviction  of  Juvenile  delinquency  he  was  nevertheless  not  convicted 
of  crime  and.  the  criminal  charge  against  him  was  disposed  of  by  the 
court  through  the  court1  s exercise  of  the  discretion  vested  In  It  by 
law  pursuant  to  which  discretion  the  court  instead  of  trying  him  for 
a crime  tried  him  and  convicted  him  on  the  charge  of  Juvenile 
delinquency  and  held  him  to  be  a Juvenile  delinquent.  The  orlminal 
charge  was  thereby  disposed  of  and  there  is  no  charge  of  crime  now 
pending  against  said  Juvenile  delinquent  in  the  State  of  Missouri. 

In  this  connection  we  quote  as  follows  from  State  V.  Rutledge,  13 
SW  2d  1061,  l.o.  1066  as  follows: 
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*men  a delinquent  child  is  brought  before 
a Juvenile  court  charged  with  the  violation 
of  a criminal  statute,  the  judge  of  that 
court  must  determine  the the  first  instance 
whether  such  child  shall  be  proceeded  against 
as  a delinquent,'  or  prosecuted  under  the 
criminal  law.  * * # # *.« 

A person  convicted  of  juvenile  delinquency  has  not  been  convicted 
or  a crime.  In  this  connection  we  again  quote  as  follows  from 
State  vs.  Rutledge,  supra,  1.  e.  1065 1 

•'  t 

««  « « *t*  « <*  * 'A  proceeding  under  the  Act, 
the  aim  of  which,  as  in  this  case,  is  the 
exertion  of  the  staters  power,  parens  patriae* 
for  the  reformation  of  a child  and  not  for  his 
punishment  under  the  criminal  law*  is  not  a 
criminal  ease,  ****«". 


CONCLUSION 


We  are  accordingly  of  the  opinion  that,  since  the  only  criminal 
charge  against  Russell  York  has  been  disposed  of  by  a finding  that 
he  Is  a Juvenile  delinquent,  and,  since  a conviction  of  Juvenile 
delinquency  does  not  amount  to  a conviction  of  a crime,  he  cannot 
be  extradited  from  another  state,  and  w$  are  further  of  the  opinion 
that  no  Juvenile  delinquent  oan  be  extradited  on  the  basis  alone 
of  his  conviction  of  juvenile  delinquency  even  though  that  con- 
viction resulted  from  a charge  of  violation  of  a criminal  statute. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  bv  my 
Assistant,  Mr.  Samuel  M.  Watson. 


Yours  very  truly 


JOHN  M.  DALTON 
ATTORNEY  GENERAL 

BMW:  A 
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Receiving  personal  service  from  wife  \ 

does  not  violate  Section  6,  Article  VII 
Constitution  of  Missouri  1945,  where 
the  wife  does  not  occupy  an  official 
position  nor  render  service  to  the  State, 


May  15,  1953 


Honorable  Charles  B*  Butler 
Prosecuting  Attorney  of 

Ripley  County 
Doniphan,  Missouri 

Dear  Sir: 

\ 

Reference  is  made  to  your  recent  request  for  an  official 
opinion  of  this  office  which  request  reads  as  follows: 

"Under  the  nepotism  act  does  the 
County  Collector  have  the  author- 
ity to  employ  his  wife  in  the  of- 
fice, even  if  not  paid  a salary?" 

This  office  has  held  on  numerous  occasions  that  a public 
officer  receiving  personal  service  from  his  wife  or  other  rela- 
tive in  the  discharge  of  his  official  duties  did  not  violate 
Section  13  of  Article  XIV  of  the  l£75  Constitution,  where  the 
wife  was  not  appointed  to  an  official  position.  Typical  of  such 
opinion  was  one  directed  to  Mr.  W.  D.  Ross,  October  4,  1933, 
wherein  it  was  stated: 

"We  believe,  however,  that  the 
proper  construction  to  be  placed 
upon  the  constitutional  provision 
is  that  such  persons  must  be  ap- 
pointed to  hold  an  official  position 
existing  under  the  laws  or  consti- 
tution of  this  State.  We  can  see  a 
distinction  between  a person  rendering 
service  to  the  State  in  an*  official 
capacity  and  rendering  service  to  an 
individual  official  because  of  their 
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relationship*  The  test,  as  we  under- 
stand it,  is  whether  or  not  the  person 
is  appointed  to  fill  an  official  position 
and  as  such  to  render  service  to  the  State, 

Where  a public  officer  has  in  his  office 
a member  of  his  family  who  does  not  occupy 
an  official  position j nor  as  such  render 
service  to  the  State,  but  whose  services 
are  rendered  personally,  without  expense 
to  the  State,  to  the  officer  by  reason  of 
the  family  relationship,  we  do  not  be- 
lieve that  such  situation  comes  within 
the  provision  of  Section  13  of  Article 
XIV." 

Section  13  of  Article  XIV  of  the  Constitution  of  Missouri 
1$75  provided  as  follows: 

"Any  public  officer  or  employee  of 
this  State  or  of  any  political  subdi- 
vision thereof  who  shall,  by  virtue  of 
said  office  or  employment,  have  the 
right  to  name  or  appoint  any  person  to 
render  service  to  the  State  or  to  any 
political  subdividion  thereof,  and  who 
shall  name  or  appoint  to  such  service 
any  relative  within  the  fourth  degree, 
either  by  consanguinity  or  affinity, 
shall  thereby  forfeit  his  or  her  office 
or  employment,” 

Section  6 of  Article  VII  of  the  Constitution  of  Missouri 
1945  provides: 

"Any  public  officer  or  employee  in 
this  state  who  by  virtue  of  his  office 
or  employment  names  or  appoints  to 
public  office  or  employment  any  relative 
within  "the  fourth  degree,  by  consanguinity 
or  affinity,  shall  thereby  forfeit  his 
office  or  employments” 

While  the  provision  of  the  1945  Constitution  differs  some- 
what in  terminology  from  the  provisions  found  in  the  Constitution 
of  1&75>  we  believe  that  in  substance  it  remains  the  same.  By 
virtue  of  this  fact,  we  adopt  as  our  view  the  statement  of  this 
office  in  the  prior  opinion  noted.  In  addition  thereto,  we  wish 
to  state  in  reference  to  the  term  "employment"  as  found  in  the 
present  Constitution  that  the  mere  fact  that  a relative  within 
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the  prohibited  degree  is  assisting  an  officer  in  his  official 
duties  does  not  place  such  person  in  the  employ  of  the  State 
(or  political  subdivision)  as  we  comprehend  the  use  of  the  term. 
Likewise,  the  fact  that  the  wife  receives  no  compensation  from 
the  State,  would  not  of  itself  prevent  her  from  being  in  the 
employ  of  the  State,  since  an  employer-employee  relationship 
may  be  obtained  in  the  absence  of  compensation. 

You  do  not  state  in  your  request,  and  therefore  we  must 
assume  for  the  purpose  of  this  opinion,  that  the  person  to  whom 
you  refer  is  not  to  be  employed  as  a statutory  clerk  or  deputy 
in  any  sense.  We  assume  that  such  person  will  merely  be  assist- 
ing the  officer  personally;  that  she  will  not  take  an  oath  of 
office  or  perform,  either  in  her  own  name  or  in  the  name  of  the 
officer,  any  of  the  duties  of  a statutory  clerk  or  deputy.  In 
view  of  the  foregoing,  it  is  our  opinion  that  the  provisions  of 
Section  6 of  Article  VII  of  the  Constitution  of  Missouri  1945, 
are  not  violated  by  a public  officer  who  has  in  his  office  a 
member  of  his  family  who  does  not  occupy  an  official  position 
nor  render  service  to  the  State  in  an  employer- employee  relation- 
ship, but  who  by  virtue  of  such  relationship  renders  service 
personally  to  the  officer  and  at  no  expense  to  the  State, 

CONCLUSION 


It  is  therefore  the  opinion  of  this  office  that  a county 
collector  is  not  guilty  of  violating  Section  6 of  Article  VII, 
Constitution  of  Missouri  1945,  by  permitting  his  wife  to  render 
to  him  personal  service  where  the  wife  is  not  holding  an  official 
position  nor  rendering  service  to  the  State. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr,  D.  D.  Guffey, 

Very  truly  yours, 


JOHN  M.  DALTON 
Attorney  General 
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Offices  of  County  Judge  and  Deputy 
Sheriff  incompatible,  and  one  person 
cannot  hold  both  offices  simultaneously. 


May  28,  1953 


Honorable  C.  M.  Buford 
Prosecuting  Attorney 
Reynolds  County 
Ellington,  Missouri 

Dear  Mr.  Buford: 

In  your  letter  of  May  23#  1953#  you  request  an 
official  opinion  of  this  department  as  follows: 

”Will  you  please  let  me  know  if  a 
County  Judge  can  legally  hold  the 
office  of  Deputy  Sheriff.” 

An  examination  of  the  Constitution  and  statu- 
tory laws  of  Missouri  has  disclosed  no  prohibition 
against  one  person  holding  the  offices  of  County  Judge 
and  Deputy  Sheriff  simultaneously.  It  is  the  common 
law  rule  that  a person  may  hold  two  or  more  public  of- 
fices at  the  same  time  so  long  as  the  duties  of  each 
are  not  inconsistent  or  incompatible.  This  rule,  and 
a test  for  determining  incompatibility  is  stated  in 
State  vs.  Grayston,  163  S.W.  (2d)  335#  l.o.  339? 

* * The  settled  rule  of  the  common 
law  prohibiting  a public  officer  from 
holding  two  incompatible  offices  at 
the  same  time  has  never  been  question- 
ed. The  respective  functions  and  duties 
of  tiie  particular  offices  and  their  exer- 
cise ni  th  a view  to  the  public  interest 
furnish  the  basis  of  determination  in 
each  case.  Cases  have  turned  on  the 
question  whether  such  duties  are  incon- 
sistent, antagonistic#  repugnant  or 
conflicting  as  where,  for  example#  one 
office  is  subordinate  or  accountable  to 
the  othrr.” 

Section  f>7»2£0,  HSMo  19^9#  provides  for  appoint- 
ment of  deputy  sheriffs  in  class  three  and  four  counties. 
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The  County  Court  has  no  power  to  approve  appointments  of 
deputies  or  to  fix  their  salaries.  Such  power  is  vested 
with  the  Circuit  Court.  The  power  to  appoint  deputies 
is  vested  with  the  sheriff.  The  sheriff  may  at  any  time 
discharge  any  deputy  or  assistant  and  may  regulate  the 
time  of  his  or  her  employment.  Since  the  sheriff  has 
the  power  to  appoint  and  remove  his  deputies,  there  can 
be  no  question  of  his  control  of  their  activities. 

This  power  of  removal  would  place  a deputy  who 
is  a county  judge  in  a subordinate  position  to  the  sheriff, 
and,  of  course,  might  tend  to  improperly  influence  the  deputy 
sheriff  in  the  discharge  of  his  duty  as  judge  of  the  County 
Court.  That  the  County  Court  and  the  sheriff  may  in  many 
instances  conflict  is  obvious.  One  of  the  more  obvious 
being  the  settlement  which  the  sheriff  is  required  to  make 
to  the  County  Court  by  Section  50.390,  RSMo  19^4-9 • 

"All  county  officers  and  other  persons 
chargeable  with  moneys  belonging  to  any 
county  shall  render  their  accounts  to 
and  settle  with  the  county  court  in  the 
manner  and  at  the  time  prescribed  by 
law." 

and  by  Section  50.370,  RSMo  19^9 *• 

"In  all  counties  of  classes  three  and 
four,  every  county  officer  who  receives 
any  fees  or  other  remuneration  for  of- 
ficial services  which  is  payable  to  the 
county,  except  recorders  of  deeds  whose 
offices  are  separate  from  that  of  circuit 
clerks,  shall,  at  the  end  of  each  month 
file  a verified  report  with  the  county 
court  of  his  county  showing  all  fees 
charged  and  accruing  to  his  office  and 
the  act  or  service  for  tiiich  each  such 
fee  was  charged,  together  with  the  names 
of  persons  paying  or  liable  for  same. 

Upon  the  filing  of  such  report,  each 
said  county  officer  shall  forthwith 
pay  over  to  the  county  treasurer  all 
fees  and  other  moneys  collected  by 
him  which  belong  to  the  county  and 
shall  take  two  receipts  therefor,  one 
of  which  shall  be  filed  with  the  cotin ty 
court  and  the  other  shall  be  kept  on 
file  in  his  office.  Every  such  officer 
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shall  be  liable  personally  and  on  his 
official  bond  for  all  fees  collected 
by  him  and  not  accounted  for  and  paid 
into  the  county  treasury  as  herein 
provided.” 

Another  glaring  instance  where  conflict  may  arise 
is  the  reimbursement  to  the  sheriff  and  his  deputies  for 
travel  and  other  expenses  as  provided  by  Section  57*430* 
RSMo  1949s 


MIn  addition  to  the  salary  provided  in 
sections  57*390  and  57*4°0*  the  county 
court  shall  allow  the  sheriffs  and  their 
deputies,  payable  at  the  end  of  each 
month  out  of  the  county  treasury,  actual 
and  necessary  expenses  for  each  mile 
traveled  in  serving  warrants  or  any  other 
criminal  process  not  to  exceed  five  cents 
per  mile.” 


The  above  example  indicates  the  amount  of  conflict 
that  a person  may  have  who  attempts  on  one  hand  to  collect 
his  expenses  from  the  county,  and  who  on  the  other  hand 
must  dete imine  whether  such  reimbursements  are  valid*  The 
Supreme  Court  of  Missouri  in  State  ex  rel*  McAllister  vs. 
Ihum,  209  S,*7*  110,  l*c*  112,  made  this  comment  about  the 
incompatibility  of  such  situations: 

B#  * * What  greater  incompatibility 
could  be  conceived  than  the  duty  of 
paying  and  the  duty  of  receiving  and 
granting  acquittance  for  public  money? 

* * •»." 


That  a county  Judge  is  a public  officer  is  so  un- 
questionable that  we  feel  it  unnecessary  to  cite  authority. 
However,  to  refute  any  contention  that  a deputy  sheriff  is 
a mere  employee,  rather  than  a public  officer,  the  follow- 
ing statement  of  the  Supreme  Court  of  Missouri  in  State  ex 
rel.  Walker  vs.  Bus,  135  Mo.  327,  l.c.  332,  is  quoted: 

"*  * # he  (deputy  sheriff)  is  invested 
with  some  portions  of  the  sovereign 
functions  of  the  government  to  be  exer- 
cised for  the  benefit  of  the  public  and 
is,  consequently,  a public  officer  with- 
in any  definition  given  by  the  courts  or 
text  writers.” 


(Words  in  parenthesis  ours.) 
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In  addition  to  the  accounting  which  the  sheriff 
must  make  to  the  County  Court,  and  the  payment  of  money 
which  must  be  made  by  the  County  Court  to  the  sheriff, 
there  is  the  further  incompatibility  in  that  the  sheriff fs 
office  is  subordinate  to  the  County  Court  on  those  occa- 
sions when  the  sheriff  must  execute  an  order  of  the  County 
Court, 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that 
in  view  of  the  incompatibility  between  the  offices  of 
county  judge  and  deputy  sheriff,  one  person  may  not  hold 
both  offices  at  the  same  time. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr,  Paul  McGhee, 


Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 


PMcG:MM:irk 
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CO-OPERATIVE  ASSOCIATIONS: 
TAXES : 


Tne  Pure  Milk  Producers  Assoc.  &T  Kansas 
City,  Missouri,  £s  not  exempt  from 
payment  of  a merchant’s  tax  levied  by 
the  County  Court  of  Jackson  County 
Missouri. 


xxxxxxxxx 
John  M.  Dalton 


July  13,  1953 
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John  C.  Johns en 


Honorable  Hilary  A.  Bush 
County  Counselor 
Suite  202,  Courthouse 
Kansas  City,  Missouri 

Dear  Sir: 

This  department  is  in  receipt  of  your  recent  request  for 
an  official  opinion.  You  thus  state  your  request: 

"The  County  Court  of  Jackson  County  has 
requested  that  I ask  your  opinion  on  the 
following  set  of  facts: 

"The  Pure  Milk  Froducers  Association  of 
Greater  Kansas  City,  Inc.,  has  requested 
that  a Merchant’s  Tax  assessed  against  them 
in  this  county  be  abated  by  reason  of 
Section  274.180  R.S.Mo.  ’49. 

"The  Court  requests  your  opinion  as  to 
whether  or  not  the  provisions  of  this 
section  exempts  such  a corporation  from 
Merchant’s  Tax." 

V/hile  you  do  not  so  state,  we  assume  from  the  nature  of  your 
inquiry,  and  from  your  reference  to  Section  274.160,  RSMo 
1949,  which  section  relates  only  to  co-operative  associations, 
that  the  lure  Milk  Producers  Association  of  Greater  Kansas 
City,  Inc.,  is  a co-operative  association  within  the  meaning 
of  Chapter  274, RSMo  1949.  Section  274.180,  to  which  you  re- 
fer, reads  as  follows: 

’’Each  association  organized  hereunder 
shall  pay  an  annual  fee  of  ten  dollars 
only,  in  lieu  of  all  franchise  or  license 
or  corporation  or  other  taxes,  or  taxes  or 
charges  upon  reserves  held  by  it  for  mem- 
bers." 
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The  question  before  us  is  whether,  in  view  of  the  above 
section,  and  in  view  of  the  further  fact  that  the  Pure 
Milk  Producers  Association  is  a co-operative  association, 
the  Pure  Milk  Producers  Association  is  exempt  from  paying 
a merchant’s  tax  in  Jackson  County. 

On  this  point,  v/e  would  call  attention  to  the  fact  that  a 
merchant’s  tax  is  a property  tax.  In  the  case  of  American 
Manufacturing  Company  v.  City  of  St.  Louis,  192  SW  402,  the 
court  held  that  an  ad  valorem  tax  levied  under  the  laws  of 
Missouri  upon  merchants  and  manufacturers  was  a tax  upon 
property  as  distinguished  from  a tax  upon  business. 

In  the  case  of  State  ex  rel.  v.  Carelton  Dry  Goods  Co.  v. 

Alt,  123  SW  &B2,  the  court  held  that  the  taxation  of  mer- 

chants and  manufacturers,  though  in  form  a license  tax, 
was  in  fact  a property  tax  and  not  merely  an  occupation 
or  license  tax. 

% 

In  the  case  of  State  ex  rel.  St.  Louis  Public  Schools  v. 

Tracy,  6 SW  709,  the  court  held  that  a merchant’s  tax  was 

a personal  property  tax.  Numerous  other  cases  could  be 
cited  to  substantiate  this  point,  but  we  do  not  feel  that 
such  is  necessary  as  it  is  well  established  in  Missouri 
law  that  a merchant’s  tax  is  a property  tax. 

Section  274.1S0,  supra,  clearly  states  that  the  "annual 
fee  of  ten  dollars",  is  "in  lieu  of,"  or  substitution  for, 

"all  franchise  or  license  or  corporation  * $ * taxes."  In 
other  words,  the  statute  states  that  when  the  annual  fee 
of  ten  dollars  is  paid,  the  co-operative  association  shall 
not  pay  a franchise,  license,  or  corporation  tax.  But  the 
statute  goes  further  than  that,  and  states  that  after  pay- 
ment of  the  annual  fee  of  ten  dollars,  the  co-operative 
association  shall  not  pay  "other  taxes,  or  taxes  or  charges 
upon  reserves  held  by  it  for  members." 

The  question  which  we  now  have  before  us  is  whether  the  term 
"other  taxes",  in  the  exemption  part  of  the  statute,  includes 
property  taxes,  which  we  held  above  a merchant’s  tax,  to  be. 

On  its  face  it  would  appear  that  the  term  "other  taxes"  was 
all  inclusive.  However  we  do  not  believe  that  actually  it 
is  so.  It  will  be  noted  that  the  term  "or  other  taxes" 
follows  immediately  after  the  listing  of  "franchise  or  license 
or  corporation"  taxes.  We  believe,  therefore,  that  the  rule 
of  ejusdem  generis  is  applicable  in  this  instance.  That  rule, 
as  stated  at  1.  c.  39&  in  the  case  of  Zinn  v.  City  of 
Steel ville,  173  SW  (2)  39S,  is: 
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”*  * * where  general  words  in  statute 
or  ordinance  follow  specific  words, 
designating  special  things,  general 
words  will  be  considered  as  applicable 
to  things  of  same  general  character  as 
those  which  are  specified.” 

In  our  situation,  of  course,  the  ’’specific  words”  desig- 
nated are  "franchise  or  license  or  corporation",  and  the 
"general  words”  are  "or  other  taxes."  If,  therefore, 
"franchise  or  license  or  corporation"  taxes  are  not  "prop- 
erty taxes",  then  the  general  words  "or  other  taxes"  could 
not  refer  to  property  taxes,  and  the  lure  Milk  Producers 
Association  would  not,  by  reason  of  those  words,  be  exempt 
from  paying  a merchant’s  tax,  which,  we  have  pointed  out, 
is  a property  tax. 

We  do  not  believe  that  the  specified  taxes,  i.  e.,  franchise 
license,  and  corporation,  are  property  taxes,  but  that  they 
are  excise  taxes.  In  thi.3  regard,  we  direct  attention  to 
the  case  of  General  American  Life  Insurance  Company  v.  Bates 
249  SW  (2d)  45&,  which  at  1.  c.  462,  states: 

"We  consider  the  nature  of  the  tax 
before  taking  up  respondents’  cases 
most  directly  in  point.  Taxes  fall 
into  three  natural  classifications: 
capitation  or  poll  taxes , taxes  on 
property,  and  excises.  State  ex  rel. 

Missouri  Portland  Cement  Co.  v.  Smith, 

338  Mo.  409,  413  £,27,  90  S.  W.  2d 
405,  406  f2J ; State  ex  rel.  Tompkins 
v.  Shipman,  290  Mo.  65,  75  (III),  234 
S.  W.  60,  62  (III).  The  instant  case 
involves  a property  tax  expressly  so 
designated  in  the  constitution,  Art. 

10  § 4,  quoted  supra,  and  made  sub- 
ject to  specific  constitutional  in- 
hibitions. Excises  include  ****  * * 
every  form  of  taxation  which  is  not 
a burden  laid  directly  upon  persons 
or  property;  in  other  words,  excises 
include  every  form  of  charge  imposed 
by  public  authority  for  the  purpose 
of  raising  revenue  upon  the  perfor- 
mance of  an  act,  the  enjoyment  of  a 
privilege,  or  the  engaging  in  an 
occupation."*  State  ex  rel.  Missouri 
Portland  Cement  Co.  v.  Smith,  supra 
/"33S  Mo.  409,  413  Z1*#.  90  S W 
2d  402/J  State  ex  rel.  Tompkins  v. 

Shipman,  supra;  Viquesney  v.  Kansas 
City,  305  Mo.  4S8,  495  (I-V),  266 
S.  W.  700,  702  /T-lO/i  51  Am.  Jur. 

61,  § 33;  33  c.  J.  S.,  Excise,  page 
110." 
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Also,  to 
Secundum 
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Section  C,  page  446,  Vol.  53»  Corpus  Juris 
which  states: 


nA  ’license  fee*  or,  as  it  is  other- 
wise called,  a ’license  tax,’  the  two 
terms  generally  being  regarded  as  syn- 
onymous, since  the  requirement  of  pay- 
ment for  a license  is  only  a mode  of 
imposing  a tax  on  the  licensed  business, 
is  the  sum  exacted  for  the  privilege  of 
carrying  on  a particular  occupation  or 
business.  The  term  has  been  used  in- 
discriminately to  designate  impositions 
exacted  for  the  exercise  of  privileges 
of  all  kinds,  and  has  been  held  to  in- 
clude an  occupation  tax,  privilege  tax, 
and  excise  tax,  although,  as  discussed 
infra  § 3,  it  is  in  strict  usage  dis- 
tinguishable from  such  other  taxes. 


“Consumption  or  use  tax.  A ’consumption* 
or  *use’  tax  is  an  excise  tax  on  the  con- 
sumption or  use  of  property,  which  is 
imposed  on  the  user. 


“Excise  tax.  The  terra  ’excise  tax’ 
as  used  within  the  scope  of  the  sub- 
ject of  licenses  has  generally  been 
defined  as  a tax  laid  on  a license 
to  pursue  certain  occupations,  cor- 
poration privileges,  sales,  or  con- 
sumption of  commodities,  although 
it  may  also  have  the  broader  mean- 
ing of  any  tax  which  is  not  a burden 
laid  directly  on  persons  or  property, 
as  discussed  in  the  definition  Excise, 
33  C«  J.  S.  p 110  note  4-p  111  note 
7,  in  Internal  Revenue  § 1,  and  in 
the  C.  J.  S.  title  Taxation  § § 121- 

124.  also  61  C.  J.  p 242  note  74- 
P 244  note  3*  * * 
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• In  the  case  of  Commonwealth  v.  Quaker  Oats,  350  Penn.  253, 
it  was  held  that  a franchise  tax  imposed  on  a foreign 
corporation  was  an  excise  tax.  In  the  case  of  Shannon  V. 
Streckfus  Steamer,  279  Ky.  649*  it  was  held  that  the  term 
license  tax  was  synonymous  with  the  term  excise  tax. 

In  view  of  the  above,  we  believe  that  it  is  clear  that 
franchise,  license  and  corporation  taxes  are  not  property 
taxes;  that  by  reason  of  the  manner  of  its  use  in  Section 
274.180,  supra,  the  rule  of  ejusdem  generis  applies  to  the 
words  "or  other  taxes",  which  means  that  the  words  "or  other 
taxes"  do  not  refer  to  property  taxes,  and  that  since  a 
merchant fs  tax  is  a property  tax,  that  the  words  "or  other 
taxes"  as  used  do  not  create  an  exemption  as  to  the  payment 
of  a merchants  tax. 

We  may  say  further  that  even  if  the  rule  of  ejusdem  generis 
did  not  apply  to  the  words  "or  other  taxes"  in  Section  274*180, 
supra,  and  that  if  the  words  "or  other  taxes"  did  refer  to 
property  taxes,  that  it  would  be  our  opinion  that  such  portion 
of  Section  274.180  would  be  void  because  contrary  to  the 
Constitution  of  Missouri.  Section  6 of  Article  X of  the 
Missouri  Constitution  states: 

"Exemptions  from  Taxation.— All  property,  real 
and  personal,  of  the  state,  counties  and  other 
political  subdivisions,  and  non-profit  cemeteries, 
shall  be  exempt  from  taxation:  and  all  property, 
real  and  personal,  not  held  for  private  or  cor- 
porate profit  and  used  exclusively  for  religious 
worship,  for  schools  and  colleges,  for  purposes 
purely  charitable,  or  for  agricultural  and  horti- 
cultural societies  may  be  exempted  from  taxation 
by  general  law.  All  laws  exempting  from  taxation 
property  other  than  the  property  enumerated  in 
this  article,  shall  be  void." 

In  the  light  of  the  above,  in  order  for  a law  exempting 
property  from  taxation  to  be  valid,  such  exempted  prop- 
erty would  have  to  fall  into  at  least  one  of  the  classi- 
fications set  forth  in  Section  6 of  Article  X,  supra.  The 
only  class  into  which  the  Pure  Milk  Producers  Association, 
a co-operative  association,  could  possibly  fall  would  be 
"agricultural  and  horticultural  societies." 

In  this  regard  we  call  attention  to  Section  11,  page  388, 

Vol.  3,  Corpus  Juris  Secundum,  which  reads: 

"An  agricultural  society  is  a society  for 
promoting  agricultural  interests,  such  as 
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the  improvement  of  land,  of  implements,  or 
of  livestock.  It  is,  in  a sense,  an  educa- 
tional institution,  but  may  furnish  harmless 
amusement  as  well. 

"The  nature  of  an  agricultural  society  de- 
pends on  the  statute  creating  it.  It  may 
be  a public,  quasi-public,  or  a private, 
corporation.  An  agricultural  society  is 
not  necessarily  a public  corporation  or 
organization  because  it  exists  for  a public 
purpose  and  not  for  private  profit  and  may 
be  aided  by  public  money  or  is  subject  to 
certain  public  duties,  where  the  society 
is  free  to  manage  its  own  affairs;  on  the 
other  hand,  although  in  the  form  of  a 
society,  it  may  be  a public  institution, 
because  of  the  duty  to  make  certain  re- 
ports. An  agricultural  society,  it  has 
been  held,  may  be  a public  organization, 
somewhat  similar  to  a school  district  or 
other  municipality,  or,  on  the  other  hand 
not  a * municipality, 1 as  the  word  is 
generally  understood,  although  supported 
in  part  by  public  revenue;  an  agency  of 
the  state  or,  on  the  contrary,  not  an 
agency  of  the  state,  in  this  sense;  nor 
an  agency  of  the  county  but  a separate 
legal  entity;  a corporation  of  public 
character  or  benefit;  in  its  essential 
elements,  a charitable  organization  or, 
on  the  contrary,  not  to  be  classed  as 
such." 


We  would  further  call  attention  to  the  case  of  Exposition 
Driving  Park  v.  Kansas  City,  174  Mo.  425.  At  1.  c.  433, 
the  court  stated: 


"The  exemption  of  plaintiff’s  property  must, 
if  at  ail,  be  authorized  by  section  6 of 
article  10  of  the  Constitution  of  Missouri, 
which  provides  that  ’such  property,  real  or 
personal,  as  may  be  used  exclusively  for  agri- 
cultural or  horticultural  societies ’ may  be 
exempted,  and  the  statute,  section  7505, 

Revised  Statutes  1S&9,  then  in  force,  which 
provides  that  ’the  real  estate  and  personal 
property  which  may  be  used  exclusively  for 
agricultural  or  horticultural  societies  hereto- 
fore organized,  or  which  may  hereafter  organ- 
ized in  this  State,  shall  be  exempted  from 
taxation  for  State,  county,  city,  or  other 
municipal  purposes . ’ 
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"Is  the  plaintiff  an  agricultural  or  horti- 
cultural society  within  the  meaning  of  this 
constitutional  provisions,  and  was  this  land 
used  exclusively  for  such  a society?  The 
contention  of  plaintiff  is  that  a business 
corporation  organized  as  it  was  under  article 
& of  chapter  21,  Revised  Statutes  1S79,  section 
929,  for  the  purpose,  among  others,  of  encourag- 
ing agricultural  and  horticultural  pursuits 
’and  to  establish  and  maintain  a race  course 
and  promote  athletic  and  other  sports  and 
amusements,*  is  an  agricultural  and  horti- 
cultural society  witnin  the  meaning  of  the 
Constitution. 

"In  the  ascertainment  of  the  meaning  of  any 
law,  fundamental  or  statutory,  it  is  legiti- 
mate and  even  necessary  to  trace  the  history 
of  the  terms  used  herein  in  order  to  gather 
their  significance.  Prior  to  the  adoption 
of  the  Constitution  of  1&75  the  Legislature 
was  forbidden  to  pass  any  law  exempting  any 
property,  real  or  personal,  from  taxation, 
except  such  as  should  ’be  used  exclusively 
for  public  schools,  and  such  as  belonged 
to  the  United  States,  to  this  State,  to 
counties,  or  to  municipal  corporations  with- 
in this  State.*  /Constitution  of  IS65,  art. 

11,  sec.  16_j7 

"As  early  as  1&53  the  General  Assembly  of  this 
state  incorporated  the  Missouri  State  Agri- 
cultural Society.  /Tct  February  24, 

By  an  act  of  the  Legislature,  approved  September 
13,  1S55,  that  law  was  repealed,  and  a new  act 
adopted  dividing  the  State  into  agricultural 
districts,  and  establishing  a society  for  each, 
and  designating  the  counties  that  should  con- 
stitute such  district  agricultural  society. 

Their  powers  were  defined  by  the  act. 

"Later  in  IS63  the  Missouri  State  Board  of 
Agriculture  was  created  a body  corporate  and 
it  was  made  the  duty  of  all  agricultural  and 
horticultural  societies  to  make  reports  to 
such  State  Board. 

"The  scheme  of  promoting  county  agricultural 
societies  will  be  found  in  the  General  Statutes 
of  IS65,  pp.  321  to  324*  These  societies  were 
intended  to  promote  agriculture,  manufacturers 
and  raising  stock. 
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"The  county  courts  were  authorized  to  vote 
money  for  premiums  and  they  were  adjuncts 
of  the  State  Board  of  Agriculture  and  the 
presidents  of  said  county  socieites  were 
ex-officio  members  of  the  State  Board  of 
Agriculture,  and  they  were  required  to  make 
reports  of  their  transactions  to  the  State 
board." 

From  the  above,  we  believe  that  it  is  clear  that  the  Pure 
Milk  Producers  Association  is  not  an  "agricultural  or  horti- 
cultural society",  within  the  meaning  of  Section  6 of  Article 
X of  the  Missouri  Constitution.  If,  therefore.  Section  274»1S0 
attempts  to  exempt  from  a property  tax  the  Pure  Milk  Producers 
Association,  it  is  void  as  being  in  conflict  with  Section  6 
of  Article  X of  the  Missouri  Constitution  which  holds  that 
a law  cannot  be  passed  exempting  from  a property  tax  any  prop- 
erty unless  such  property  falls  within  one  of  the  classifi- 
cations set  forth  in  said  Section  6 of  Article  X. 

In  this  regard  we  direct  attention  to  a paralled  situation 
discussed  in  the  case  of  General  American  Life  Insurance  Co. 
v.  Bates,  249  SW  (2d)  45#»  At  1.  c.  464: 

"Section  6,  Art.  10,  Mo.  Const.  1945,  effects 
two  constitutional  classes  of  property:  (1) 
taxable,  and  (2)  exempt.  The  ’in  lieu* 
statute,  Laws  1945,  p.  1023,  exempts  from  the 
intangible  personal  property  tax  act,  Laws  1945, 
p.  1914,  the  intangible  personal  property  of 
respondents;  and  in  so  doing  is  an  unauthorized 
attempt  to  reclassify  as  exempt  property  not 
enumerated  in  said  § 6 as  exempt  but  which  is 
there  constitutionally  classified  as  taxable 
property.  This,  it  has  been  held,  the  lawmaking 
power  may  not  do.  State  ex  rel.  Tompkins  v. 

Shipman,  290  Mo.  65,  234  S.W.  60,  62  (II-IV). 

See  Life  Association  of  America  v.  St.  Louis 
Board  of  Assessors,  49  Mo.  512,  519,  521,  which 
is  construed  in  State  ex  rel.  Missouri  State 
Life  Ins.  Co.  v.  Gehner,  320  Mo.  691,  £ S.  V/. 

2d  106S,  1069  (1),  as  holding  a statute  pro- 
viding for  the  annual  payment  by  certain  life 
insurance  companies  of  $150  to  #200  for  the 
support  of  the  insurance  department  ’in  lieu  ’ 
of  all  taxes  whatsoever  contravened  the  IS65 
constitutional  provision,  Art.  11,  § 16, 
against  the  exemption  of  property  from  taxation." 
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• 

We  do  not  feel  that  the  Association  is  exempt  by  reason 
of  Section  137.100,  RSMo,  1949. 

CONCLUSION 


It  is  the  opinion  of  this  department  that  the  Pure  Milk 
Producers  Association  of  Greater  Kansas  City,  Inc.,  is 
not  exempt  from  the  payment  of  a merchants  tax  levied 
by  the  County  Court  of  Jackson  County,  Missouri. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Mr.  Hugh  P.  Wil-iamson. 


Very  truly  yours, 


JOHN  M.  DALTON 
Attorney  General 


HPW/mv 


COUNTY  ASSESSORS:  Compensation  of  assessor  who  takes 

office  September  1,  1953*  determined 
under  Senate  Bill  No.  Ii0  of  the  67th 
General  Assembly. 


JOHN  M.  DALTON 

ZXXXXZ2X  , 

| FILED 

la 

Honorable  C.  H.  Buford 
Prosecuting  Attorney 
Reynolds  County 
JSllington,  Hissouri 


August  5,  1953 


John  C.  Johnson 

xxxxxxx 


Dear  Sir: 

i,e  have  received  your  request  for  an  opinion  of  this 
office,  which  request  reads  as  follows: 

nI  am  requested  by  our  county  assessor 
to  get  an  opinion  from  you  on  Senate 
Bill  No.  I4.O,  as  to  when  he  can  the 
raise  granted  him  in  said  bill.” 

Senate  Bill  No.  I4.O  of  the  6?th  General  Assembly,  which 
was  approved  by  the  Governor  on  May  8,  1953*  repeals  and 
re-enacts  Section  53*130*  RSMo  1949,  relative  to  the  compensa- 
tion of  the  county  assessor  in  third  class  comities,  and 
Section  53«140,  RSMo  1949,  relative  to  compensation  of  the 
county  assessor  in  fourth  class  counties.  Inasmuch  as  Reynolds 
is  a fourth  class  county,  only  the  latter  section  will  be  of 
concern  to  you.  This  section  reads  as  follows: 

"The  compensation  of  the  county  assessor 
in  counties  of  the  fourth  class  shall  be 
sixty  cents  per  list,  and  each  county 
assessor  shall  be  allowed  a fee  of  six 
cents  par  entry  for  making  real  estate 
and  tangible  personal  assessment  books, 
all  the  real  estate  and  tangible  personal 
property  assessed  to  one  person  to  be 
counted  as  one  name,  one  half  of  which 
shall  be  paid  out  of  the  county  treasury 
and  the  other  one  half  out  of  the  state 
treasury.  The  assessor  in  counties  of 
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the  fourth  class  shall  place  the  street 
address  or  rural  route  and  post  office 
address  opposite  the  name  of  each  tax- 
payer on  the  tangible  personal  property 
assessment  book;  provided,  that  nothing 
contained  in  this  section  shall  be  so 
construed  as  to  allow  any  pay  per  name 
for  the  names  set  opposite  each  tract  of 
land  assessed  in  the  numerical  list*” 

The  present  compensation  is  forty-five  cents  per  list  in 
counties  having  a population  of  7*500  or  more  and  forty- five 
cents  for  each  personal  assessment  list  and  resident  land  list 
and  twenty  cents  for  each  nonresident  real  estate  assessment 
list  in  counties  having  a population  of  less  than  7*500.  This 
is  the  only  change  made  in  the  section  by  Senate  hill  No.  lj.0. 

Under  Section  53*010,  RSHo  1949*  assessors  are  elected  at 
the  general  election  for  a term  of  four  years  and  take  office 
on  the  first  day  of  September  next  after  their  election.  Under 
this  section  the  person  elected  in  your  county  at  the  last 
general  election  will  take  office  on  September  1,  1953*  Under 
the  provisions  of  Section  29  of  Article  III  of  the  Constitution 
of  Missouri,  1945*  Senate  Bill  No.  40  will  become  effective 
ninety  days  after  the  adjournment  of  the  last  General  Assembly, 
or  August  29*  1953* 

In  view  of  the  faot  that  the  bill  will  become  effective 
prior  to  the  assessor's  taking  office,  it  will,  as  to  the 
assessor  who  assumes  office  on  September  1,  be  immediately 
applicable  to  him. 

The  person  holding  the  office  for  the  present  term  has 
undoubtedly  completed  his  duties  in  preparing  the  assessment 
lists  for  the  current  year,  and,  inasmuch  as  the  bill  will  be 
effective  only  for  the  last  three  days  of  the  current  term, 
probably  no  question  would  arise  as  to  his  right  to  compensa- 
tion under  the  bill.  In  any  event,  under  the  provisions  of 
Section  13  of  Article  VII  of  the  Constitution  of  Missouri, 

1945*  which  prohibits  the  increase  in  the  compensation  of 
county  officers  during  the  term  of  office,  the  Increase  pro- 
vided by  this  bill  could  not  become  effective  during  the  term 
of  the  present  incumbent. 
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CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  the 
county  assessor  in  fourth  class  counties  who  takes  office  on 
September  1,  1933#  will  oe  entitled  to  the  compensation  as 
provided  in  Section  53.11+0  of  Senate  Bill  No.  l+O  of  the  67th 
General  Assembly, 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  Kobert  R.  Welborn. 


Yours  very  truly. 


RRWtnl 


JOHN  M.  DALTON 
Attorney  General 


ITE  MERIT  SYSTEM  LAW: 
SECRETARY  BOARD  CT  PROBATION 

Ai  u PAROLE: 


October  9,  1953 


Honorable  Donald  W.  Bunker 
Executive  Secretary 
Board  of  Probation  and  Farole 
Jefferson  City,  Missouri 

Dear  Sir: 

This  department  is  in  receipt  of  your  recent  request  for  an 
official  opinion.  You  thus  state  your  request: 

"May  I please  have  your  opinion  on  the  follow- 
ing question:  Do  the  provisions  of  The  State 
Merit  System  Law,  Chapter  36,  R.  3.  Ho.  1949 
apply  to  the  position  of  the  ’secretary,  who 
shall  be  the  chief  administrative  and  execu- 
tive officer  of  the  board’  of  probation  and 
parole  as  described  in  Section  549*220  R.  3. 

Mo.  1949?" 

Section  549.200,  RSMo  1949,  paragraphs  1 and  4,  states: 

"1.  There  is  hereby  created  and  established 
a ’Board  of  Probation  and  Parole,*  which  shall 
consist  of  three  members  appointed  by  the  gover- 
nor, by  and  with  the  advice  and  consent  of  the 
senate,  no  more  than  two  of  whom  shall  be  of  the 
same  political  party.  Only  persons  of  recog- 
nized integrity  and  honor,  known  to  possess  abil- 
ity, experience  and  other  qualifications,  fitting 
them  for  the  successful  performance  of  their  of- 
ficial duties,  shall  be  eligible  for  appointment 
to  this  board. 

"4.  Members  of  this  board  shall  reside  in  Jeffer- 
son City  during  their  terras  of  office  and  shall 
devote  their  full  time  to  the  duties  of  their  of- 
fice." 

Section  549.220,  RSMo  1949,  states  in  part: 

"The  board  of  probation  and  parole  shall  appoint 
a secretary  who  shall  be  the  chief  administrative 
and  executive  officer  of  the  board." 


That  the  previsions  of  the  State 
Merit  System  Law  do  not  appi;  to 
the  Secretary  of  the  Board  of 
Probation  and  Parole. 
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From  the  above  we  see  that  the  secretary  of  the  board  of 
probation  and  parole  is  the  secretary  of  a board,  the  members  of 
which  are  required  to  be  appointed  by  the  governor. 

Section  36.030,  RSMo  1949,  states  in  part: 

"1.  There  is  hereby  established  for  certain  em- 
ployees of  the  state,  a system  of  personnel  ad- 
ministration based  on  merit  principles  and  de- 
signed to  secure  efficient  administration.  This 
system  shall  govern  the  appointments,  promotions, 
transfers,  lay-offs,  removal,  and  discipline  of 
certain  employees,  and  other  incidents  of  state 
employment.  Except  as  herein  specified,  all  ap- 
pointments and  promotions  to  positions  covered 
by  this  chapter  shall  be  made  on  the  basis  of 
merit  and  fitness,  to  be  ascertained  by  compe- 
titive examinations.  The  personnel  division 
created  under  this  law  shall  be  responsible  for 
administering  the  provisions  of  this  chapter,  and 
it  shall  also  render  such  services  to  the  departments 
and  divisions  covered  hereunder  as  may  be  neces- 
sary and  desirable  to  assist  the  officials  thereof 
in  discharging  their  responsibility  for  maintain- 
ing and  increasing  the  effectiveness  of  personnel 
administration. 

"2.  The  provisions  of  this  chapter  shall  apply 
to  all  offices,  positions  and  employees  of  the  state 
department  of  public  health  and  welfare,  the  state 
department  of  corrections,  and  the  division  of  em- 
ployment security  of  the  department  of  labor  and 
industrial  relations,  except  such  offices,  positions 
and  employees  within  the  above  named  agencies  as  are 
herein  specifically  exempted. 

"3«  The  follotving  offices,  positions  and  appoint- 
ments in  the  agencies  covered  by  this  chapter  are 
hereby  exempted  from  the  operation  of  this  law  and 
may  be  filled  without  regard  to  those  provisions 
hereof  which  relate  to  the  selection,  appointment, 
pay,  tenure  and  removal  of  persons  employed  in  such 
agencies: 

"(1)  Members  of  boards  and  commissions  and  heads  of 
departments  required  by  law  to  be  appointed  by  the 
governor,  except  the  personnel  director; 
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"(2)  One  secretary  for  each  board  or  commission 
the  members  of  which  are  appointed  by  the  governor, 
except  the  personnel  advisory  board; 

" (3)  One  secretary  for  each  director,  division 
head  and  each  member  of  boards  and  commissions  the 
members  of  which  devote  their  full  time  to  the  bus- 
iness of  the  board  or  commission  the  members  of 
which  are  appointed  by  the  governor,  except  the 
personnel  director;*  * 

From  the  above  we  see  that  the  secretary  of  the  board  of 
probation  and  parole  is  exempt  from  the  application  of  the  state 
merit  system  law. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  the  provisions 
of  the  state  merit  system  law  do  not  apply  to  the  secretary  of 
the  board  of  probation  and  parole. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Hugh  ?.  Williamson. 


Very  truly  yours, 


HPW/ld 


JOHN  M.  DALTON 

Attorney  General 


SHERIFFS : 
COUNTY  COURTS: 
DEPUTIES: 


County  court  of  a first  class  county  has  author- 
ity to  authorize  the  appointment  of  deputy 
sheriffs  in  addition  to  statutory  number  and  to 
appropriate  money  for  their  compensation  regard- 
less that  the  sheriff  has  voluntarily  stated 
to  the  court  that  he  proposes  to  have  such 
additional  deputies  attend  a full-time,  two- 
month  training  course  while  employed  as  deputy 
sheriff. 

October  2S,  1953 


Honorable  Hilary  A,  Bush 
County  Counselor 
Suite  202,  Courthouse 
Kansas  City,  Missouri 

Dear  Mr.  Bush: 

We  render  herewith  our  opinion  based  on  your  request  of 
September  24,  1953 » which  request  reads  as  follows: 

MThe  Sheriff  has  requested  that  the 
County  Court  authorize  the  appointment 
of  fifteen  additional  deputies.  He 
stated  in  open  court  that  he  Intended 
to  appoint  these  fifteen  men  from  the 
list  of  qualified  applicants  for  posi- 
tions in  the  State  Highway  Patrol; 
that  some,  and  perhaps  most  of  them, 
would  not  be  residents  of  Jackson  Comity 
at  the  time  of  the  appointment;  that  he 
intended  to  send  these  men,  immediately 
upon  placing  them  upon  the  payroll,  to 
a two  month  school  for  peace  officers 
about  to  be  conducted  by  the  State  High- 
way Patrol  in  Sedalia,  Missouri;  that 
upon  their  graduation  from  that  school 
he  intends  to  discharge  fifteen  of  his 
present  deputies  and  use  the  fifteen  new 
men  in  their  place  and  assign  them  to 
patrol  duty. 

"The  County  Court  has  requested  that  I 
ask  your  opinion  as  to  whether  or  not  the 
County  Court  has  the  power  to  appropriate 
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money  to  pay  the  salaries  of  these 
deputies  while  they  are  attending 
school  and  not  performing  normal 
duties  of  the  Sheriff *s  office?" 


• The  precise  question  presented  by  your  request  is  a novel 
one,  and  so  far  as  our  research  has  revealed,  has  never  con- 
fronted any  court.  We  believe,  however,  that  the  statement  of 
the  sheriff  to  the  county  court  as  to  his  intention  to  have  the 
deputies  attend  a training  course  for  the  first  two  months  of 
their  employment  would  not  take  from  the  county  court  the  author- 
ity to  appropriate  funds  for  payment  of  their  salaries.  The  order 
of  the  court  would,  we  assume,  simply  fix  the  number  of  deputies 
allowed  to  the  sheriff  (above  the  number  authorized  by  statute 
without  county  court  approval)  and  appropriate  the  money  for  pay- 
ment of  their  salaries.  It  would  not  include  any  reference  to 
the  activities  in  which  such  deputies  were  to  be  engaged  for  any 
given  time. 


Certainly  the  fixing  of  the  number  of  deputies  above  the 
statutory  number  and  the  budgeting  and  appropriation  of  money 
for  their  compensation  is  within  the  power  of  the  county  court. 
Section  57*200,  Mo.  R.  S.,  Cum.  Supp*.  1953,  (Senate  Bill  No. 
373,  67th  General  Assembly);  Section  50.550,  RSMc  1949* 


We  do  not  see  that  the  voluntary  statement  of  the  sheriff 
that  he  intends  to  send  these  deputies  to  a training  course  for 
two  months  after  they  have  been  employed  makes  any  difference 
as  to  the  county  court* 3 power  to  appropriate  the  money. 


The  county  court,  before  making  its  appropriation  order, 
need  not  inquire  precisely  what  are  the  duties  of  the  sheriff 
and  his  deputies,  how  or  whether  they  will  perform  them  properly, 
or  how  much  latitude  they  have  in  such  matters  as  taking  time 
from  their  routine  duties  for  training.  The  court  is  bound  to 
assume,  so  far  as  the  order  we  are  considering  is  concerned, 
that  the  sheriff*  s office  will  be  conducted  in  compliance  with 
law. 


As  to  the  propriety  of  one*s  attending  a two-month  train- 
ing course  while  employed  as  a deputy  sheriff,  ve  specifically 
reserve  our  opinion.  But  it  is  the  sheriff  and  his  deputies 
for  that;  the  county  court  before  making  its  appropriation 
order  need  not  inquire  into  it. 

We  think,  too,  that  a different  question  might  be  pre- 
sented should  the  court *s  order  authorizing  appointment  of 
additional  deputies  and  appropriation  of  money  for  their  pay 
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make  reference  to  attendance  on  the  training  course  by  the 
deputies  authorized  to  be  used.  On  this  question,  too,  we 
reserve  our  opinion. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  the  county  court  of 
a first  class  county  has  authority  to  authorize  the  appointment 
of  deputy  sheriffs  in  addition  to  the  statutory  number  and  to 
appropriate  money  for  their  compensation  regardless  that  the 
sheriff  has  voluntarily  stated  to  the  court  that  he  proposes  to 
have  such  additional  deputies  attend  a full-time,  two-month  train- 
ing course  while  employed  as  deputy  sheriff. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  ¥.  Don  Kennedy. 

Very  truly  yours, 


JOHN  M.  DALTON 
Attorney  General 


WDK  thr 


COUNTY  COURTS: 

FLAN:  IN  r COMMISoK  Hi 

Jackson  county: 


The  Planning  Commission  of  Jackson  County  is  not 
authorized  to  appoint  attorneys  to  represent  it; 
the  Planning  Commission  of  Jackson  County,  the 
Board  of  ...oning  Adjustment  of  Jackson  County, 
and  the  County  Court  of  Jackson  County,  are  to 
be  represented  by  the  county  counselor  of  Jackson 
County. 


November  17,  1953 


Honorable  Hilary  A.  Bush 
County  Counselor 
Suite  202  Courthouse 
Kansas  City,  Missouri 

Dear  Sir: 

I am  in  receipt  of  your  recent  request  for  an  official  opinion. 
You  thus  state  your  request: 

"At  the  request  of  the  Jackson  County  Court,  I 
am  writing  you  in  regard  to  a legal  question  which 
has  arisen  as  to  the  authority  of  the  Planning 
Commission  to  appoint  attorneys  to  represent  it, 
as  well  as  the  Board  of  Zoning  Adjustment  and 
the  County  Court  in  zoning  matters  which  may  arise 
from  time  to  time. 

"The  Planning  Commission  lias  taken  the  position  that 
under  Section  64*030,  RSMo.  *49,  it  is  authorized 
to  appoint  such  employees  as  may  be  deemed  necessary. 

The  Commission  has  construed  the  word  'employees' 
as  being  all  inclusive,  thus  authorizing  it  to 
appoint  attorneys.  The  County  Court  has  taken  the 
position  that  under  Section  5o.640  RSMo.  '49,  the 
County  Counselor  is  the  proper  legal  officer  to 
represent  the  Planning  Commission,  the  Board  of 
Zoning  Adjustment  and  the  County  Court,  in  all 
zoning  matters. 

"In  view  of  the  above  conflict,  I would  appreciate 
an  opinion  from  your  offioe  as  to  whether  or  not 
the  Planning  Commission  is  authorized  to  enploy 
attorneys  by  reason  of  Section  64*030,  The  Planning 
Commission  has,  since  the  adoption  of  the  Zoning  Order 
in  1943*  appointed  its  own  attorneys  to  represent  it 
as  well  as  the  Board  of  Zoning  Adjustment  and  the 
County  Court  in  all  zoning  matters,  and  as  a result 
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these  attorneys  have  now  In  litigation 
eighteen  cases  which  are  being  presented 
for  trial  and  disposition.  Since  this 
office  is  not  acquainted  with  any  of  these 
cases  it  becomes  necessary  that  an  opinion 
from  your  office  issue  without  delay,  so  that 
the  litigants  will  not  be  jeopardized  by  the 
aforesaid  conflict  of  opinion." 


Section  £6*640,  RSKo  1949,  reads  as  follows: 

"The  county  counselor  and  his  assistants  under 
his  direction  shall  represent  the  county  and  all 
departments,  officers,  institutions  and  agencies 
thereof,  except  as  otherwise  provided  by  law,  and 
shall  commence,  prosecute  or  defend,  as  the  case 
may  require,  and  exercise  exclusive  authority 
in  all  civil  suits  or  actions  in  which  the  county 
or  any  county  officer,  commission  or  agency  is 
a party,  in  his  or  its  official  capacity,  draw  all 
contracts  relating  to  the  business  of  the  county 
and  shall  represent  the  county  generally  in  all 
matters  of  civil  law,  and  shall  upon  request 
furnish  written  opinions  to  any  county  officer  or 
department." 


It  will  be  noted  that  the  above  section  states  that  the 
county  counselor  shall  represent  "the  county"  and  "all  departments 
of  the  county,"  "offices,1’  "institutions  and  agencies." 

Section  64*010  RSMo  1949*  creates  a county  planning  commis- 
sion, one  of  whose  members  shall  be  one  of  the  judges  of  the 
county  court.  That  section  reads: 

"In  all  counties  of  the  first  class  the  oounty 
court  is  authorized  and  empowered  to  provide  for 
the  preparation,  adoption,  amendment,  extension 
or  carrying  out  of  a county  plan  and  to  create 
by  order  a county  planning  commission  with  the 
powers  and  duties  as  set  forth  in  sections 
64*010  to  64*160." 

Section  64*120  RSMo.  1949*  creates  a county  board  of  zoning 
adjustment,  which  is  composed  entirely  of  the  three  judges  of  the 
county  oourt. 

It  would  seem  to  be  clear  that  the  county  planning  commission 
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and  the  county  board  of  zoning  adjustment  are  departments  of  the 
county.  Institutions  of  the  county,  and  agencies  of  the  county, 
since  they  are  brought  Into  existence  by  the  county  to  perform 
county  functions.  If  this  Is  true,  then  by  Section  5&*olj.O,  supra, 
the  county  counselor  Is  their  proper  legal  adviser,  since  by  that 
section  he  is  charged  with  representing  "the  county  and  all  its 
departments,  officers.  Institutions  and  agencies • " 

Likewise,  It  would  seem  clear  that  the  county  counselor  should 
represent  the  county  court,  since  it  is  composed  of  "officers"  of 
the  county. 

You  state  that  the  planning  commission  takes  the  position  that 
under  Section  61j..030  RSMo  19U-9,  it  has  the  authority  to  appoint 
attorneys  to  represent  It.  That  section  reads: 

"The  county  planning  commission  may  create 
and  adopt  rules  for  the  transaction  of  its 
business  and  shall  keep  a public  record  of 
its  resolutions,  transactions,  findings, 
and  recommendations.  The  commission  may 
appoint  such  employees  as  it  may  deem 
necessary  for  its  work,  and  may  contract 
with  planners  and  other  consultants  for 
such  services  as  it  may  require  and  may 
incur  other  necessary  expenses,  all  subject 
to  the  approval  of  the  county  court}  pro- 
vided, however,  the  expenditures  of  county 
funds,  by  the  commission  shall  not  be  in 
excess  of  the  amounts  appropriated  for  that 
purpose  by  the  county  court.  The  commission  shall 
have  such  other  powers  as  may  be  appropriated  to 
enable  it  to  perform  its  duties." 

No  doubt  the  words  relied  on  by  the  planning  commission  for 
its  authority  are  "the  commission  may  appoint  such  employees  as 
it  may  deem  necessary  * » *•" 

It  would  appear  that  the  issue  here  is  whether  or  not  attorneys 
would  be  classified  as  "employees"  within  the  meaning  of  the  sec- 
tion. 


In  regard  to  this  we  direct  attention  to  the  case  of  American 
Trucking  Associations  v.  United  States,  31  Fed.  Supp.  3$«  At  l.c. 
38  of  that  opinion  the  court  stated: 

"»  * *The  consnlssion's  fear  that  it  may  be 
called  upon  to  establish  qualifications 
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for  executive  officials , solicitors,  and 
lawyers,  is  overstrained*  None  of  these 
classes  is  within  the  category  of  'employees' 
as  that  word  is  used  in  public  servioe  or 
labor  legislation*  * * *" 

We  believe  that  the  above  is  determinative  of  the  issue  in  this 
case,  since  the  "employees”  provided  for  in  Section  64,030,  supra, 
is  used  "in  public  service."  We  believe,  therefore,  that  when  the 
above  section  uses  the  word  "employees"  it  does  not  include  lawyers. 

CONCLUSION 


It  Is  the  opinion  of  this  department  that  the  Planning  Com- 
mission of  Jackson  County  is  not  authorized  to  appoint  attorneys 
to  represent  it,  but  that  the  Planning  Commission  of  Jackson  County, 
the  Board  of  Zoning  Adjustment  of  Jackson  County,  and  the  County 
Court  of  Jackson  County  are  to  be  represented  by  the  county 
eounselor  of  Jackson  County* 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Mr*  Hugh  P*  Williamson* 


Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 


KPV/jld 


BOARD  OF  ELECTION 
COMMISSIONERS: 


FILED 

vjl 


Board  of  Election  Commissioners  of  City 
of  St.  Louis  has  authority  to  provide 
for  an  additional  magistrate  district 
by  virtue  of  the  1950  census  and  is 
vested  with  sole  authority  to  create 
such  new  district. 


February  6,  195>3 


Honorable  Paul  C.  Calcaterra,  Chairman 
Board  of  election  Commissioners 
208  South  12th  Street 
St.  Louis,  Missouri 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  official 
ooinion.  You  state  your  opinion  request  as  follows: 

"At  present  the  City  of  St.  Louis  has  nine 
Magistrate  Districts.  These  were  established 
in  1946  on  the  basis  of  the  1940  United  tates 
population  census  which  was  316,048. 

"Section  432.010,  R.  S.  1949,  provides  that 
in  Counties  of  100,000  inhabitants  or  more 
there  shall  be  two  Magistrates  and  one  addi- 
tional Magistrate  for  each  additional  100,000 
inhabitants,  or  major  fraction  thereof. 

"The  preliminary  figures  of  the  population  of 
the  City  of  St.  Louis  under  the  1950  United 
States  Census  is  352,623.  The  question  arises 
whether  the  City  is  entitled  to  another  Magis- 
trate District.  If  so,  does  the  Board  of 
Election  Commissioners  have  sole  authority  in 
establishing  such  new  District,  or,  must  hearing 
be  held  to  determine  if  redistricting  is  neces- 
sary so  that  no  district  varies  by  more  than 
one-fourth  from  the  quotient  thereof  as  provided 
by  Section  482.040,  R.  3.  1949." 
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The  general  provision  in  regard  to  magistrate  courts  as  found 
in  Chapter  432,  Section  432*010,  et  seq. , 1949,  are  applicable  to 
magistrate  courts  in  the  City  of  St.  Louis  insofar  as  they  are  not 
inconsistent  with  specific  provisions  set  forth  in  Section  432.220 
and  following* 

Section  1.030,  HSMo  1949,  provides: 

"Wherever  the  word  ’county*  is  used  in  any 
law,  general  in  its  character  to  the  whole 
state,  the  same  shall  be  construed  to  in- 
clude the  city  of  St.  Louis,  unless  such 
construction  be  inconsistent  with  the  evi- 
dent intent  of  such  law,  or  of  some  law 
specially  applicable  to  such  city;  and 
whenever,  under  the  provisions  of  any  law 
which  shall  be  applicable  to  the  city  of 
St.  Louis,  as  to  the  counties  of  this  state, 
any  act  or  duty  shall  be  authorized  or  re- 
quired to  be  performed  by  the  clerk  of  the 
county  court,  such  act  or  duty  shall  be  per- 
formed by  the  register  of  the  said  city  of 
St.  Louis,  so  far  as  the  same  relates  to  any 
act  or  duty  required  to  be  performed  in  said 
city  similar  in  character  to  that  required  of 
such  county  clerk  in  the  respective  counties 
of  this  state." 

Section  432.040,  RSMo  1949,  by  its  language  was  specifically 
intended  to  apply  to  the  City  of  St.  Louis.  Paragraph  5 of  said 
section  states: 


"Forthwith  after  making  the  same,  the  board 
or  boards  of  election  commissioners,  or  if 
none,  the  county  court,  shall  file  the 
divisions  or  alterations  and  the  names  and 
descriptions  of  the  districts  with  the  county 
clerk  of  said  county  and  --ith  the  circuit 
clerk  in  the  city  of  St.  touls." 

(Emphasis  ours.) 

Section  432.010,  RSMo  1949,  providing  for  the  number  of  magis- 
trates in  each  county  follows  Section  13,  Article  V,  of  the  Missouri 
Constitution,  and  provides: 

"*  * *In  counties  of  one  hundred  thousand 
inhabitants  or  more  there  shall  be  two 
magistrates  and  one  additional  magistrate 
for  each  additional  one  hundred  thousand 
inhabitants,  or  major  fraction  thereof." 


-2- 


Honorable  Paul  C.  Calcaterra 


The  1950  Census  of  Population,  Advance  Reports  Series,  PC-S, 

No.  ?4,  published  October  3,  1951  by  the  United  States  Department  of 
Commerce,  Bureau  of  Census,  shows  the  population  of  St.  Louis  to  be 
856,796. 

In  answer  to  your  question  as  to  whether  the  City  of  St.  Louis 
is  entitled  to  another  magistrate  by  virtue  of  this  publication,  we 
refer  you  to  Section  1.100,  RSMo  1949,  which  is  as  follows: 

"The  population  of  any  political  subdivision 
of  the  state  for  the  purpose  of  representation 
or  other  matters  including  the  ascertainment 
of  the  salary  ot  any  county  officer  for  any 
year  or  for  the  amount  of  fees  he  may  retain 
or  the  amount  he  shall  be  allowed  to  pay  for 
deputies  and  assistants  shall  be  determined 
on  the  basis  of  the  last  previous  decennial 
census  of  the  United  States.  For  the  puroose 
of  this  section  the  effective  date  of  the  1950 
decennial  census  of  the  United  States  shall  be 
January  1,  1951,  and  the  effective  date  of  each 
succeeding  decennial  census  of  the  United  States 
shall  be  on  January  first  of  each  tenth  year  after 
1951." 


(Cmphasis  ours.) 

Therefore,  by  virtue  of  this  section,  the  1950  Census  of 
Population  may  be  used  to  determine  the  necessity  for  additional 
magistrates  as  provided  in  Section  462.010,  RSMo  1949  and,  the  City 
of  St.  Louis  is  now  authorized  to  have  ten  magistrates. 

Constitutional  and  statutory  provisions  regulating  the  rights 
and  duties  of  the  board  of  election  commissioners  in  regard  to 
creating  magistrate  districts  are  as  follows: 

Article  V,  Section  19,  Missouri  Constitution  of  1945  states: 

"After  each  census  of  the  United  States 
the  boards  of  election  commissioners,  or 
if  none,  the  county  courts,  shall  divide 
counties  having  more  than  one  magistrate 
into  districts  of  compact  and  contiguous 
territory,  as  nearly  equal  in  population 
as  may  be,  in  each  of  which  one  magistrate 
shall  be  elected.  * * *" 

Section  462.040,  RSMo  1949,  paragraph  2,  provides: 

"In  counties  where  under  the  last  preceding 
decennial  census  of  the  United  States  or  by 
order  of  the  circuit  court  as  provided  by  law, 
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they  are  entitled  to  more  than  one  magistrate, 
the  board  or  boards  of  election  commissioners, 
or  if  none,  the  county  court  shall  on  or  before 
April  1,  1946,  and  thereafter  within  sixty  days 
after  such  board  or  boards,  or  if  none,  the 
county  court  shall  be  officially  informed  that 
the  duty  has  arisen  for  them  to  divide  such 
county  into  magistrate  districts,  divide  such 
counties  having  more  than  one  magistrate  into 
districts  of  compact  and  contiguous  territory, 
as  nearly  equal  in  population  as  may  be,  in 
each  of  which  one  magistrate  will  be  elected, 
who  shall  be  a resident  of  the  district  in 
which  he  is  elected." 


It  is  noted  that  these  provisions  direct  the  board  of  election 
commissioners,  or  if  none,  the  county  courts  to  divide  counties  into 
magistrate  districts  without  regard  to  public  hearing.  i ection 
4132.040,  RSMo  1949,  paragraph  4,  Drovijes: 

"On  its  own  motion,  or  on  petition  of  five 
hundred  or  more  qualified  voters  of  the 
county,  the  board  or  boards  of  election 
commissioners,  or  if  none,  the  county  court 
shall  hold  a public  hearing  to  determine  the 
necessity  for  altering  auy  such  district. 

The  population  of  the county  shall  be  divided 
by  the  number  of  magistrate  districts  in  the 
county,  and  procf  at  such  hearing  that  by  the 
last  decennial  census  of  the  United  States 
taken  after  the  last  redistricting  was  maae 
the  population  of  any  one  district  varies 
from  the  quotient  by  more  than  one-fourth  thereof 
shall  be  prima  facie  evidence  that  the  adminis- 
tration of  justice  requires  that  such  redist- 
ricting be  made.  If  the  board  or  boards  of 
election  commissioners,  or  if  none,  the  county 
court  shall  find  that  the  administration  of 
justice  requires  such  redistricting  to  be  made, 
they  shall  by  an  order  entered  of  record  re- 
district the  county  into  magistrate  districts 
in  the  manner  prescribed  by  the  constitution 
of  such  districts." 


(Emphasis  ours.) 
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It  is  believed  that  this  section  providing  for  a public  hearing, 
with  which  you  are  concerned,  pertains  only  to  altering  existing 
districts  and  does  not  apply  when  by  the  last  decennial  census  a 
county  is  entitled  to  a change  in  the  number  of  magistrates. 

We  are  concerned  here  with  creating  an  additional  magistrate 
district  and  it  is  believed  that  the  ?ole  authority  to  create  such 
new  district  is  vested  in  the  board  of  election  commissioners  as 
provided  by  Section  19,  Article  V,  of  the  Constitution  of  Missouri 
and  Section  4&2.040,  RSKo  1949. 

Although  Article  V,  Section  19,  Missouri  Constitution  1945, 
provides  that  after  each  census  of  the  United  States,  the  boards  of 
election  commissioners  shall  divide  counties  having  more  than  one 
magistrate  into  districts,  no  time  is  specified  in  which  this  shall 
be  done.  Looking  then  at  Section  4&2.040,  paragraph  2,  we  see  that 
the  first  districts  were  to  be  created  on  or  before  April  1,  1946. 
1946  being  an  election  year  for  magistrates  as  provided  by  Section 
4^2,010,  which  is  as  follov/s: 

"1.  Magistrates,  as  provided  for  in  this 
chapter,  shall  be  elected  at  the  general 
election  to  be  held  in  19^6,  and  every 
four  years  thereafter,  and  shall  hold  their 
offices  for  four  years,  or  until  their  suc- 
cessors are  elected  or  appointed,  commissioned 
and  qualified." 

Therefore,  it  is  the  opinion  of  this  office  that  the  division 
of  the  county  into  districts  was  intended  only  lor  the  purpose  of 
elections.  Since  the  next  election  for  magistrates  will  be  1954, 
the  new  district  created  will  have  no  effect  until  then. 

CON  CL  US  IOW 


Therefore  it  is  the  opinion  of  this  office  that  the  City  of 
St.  Louis  is  entitled  to  an  additional  magistrate  based  on  the  1950 
census  and  that  the  board  of  election  commissioners  is  vested  with 
sole  authority  to  establish  such  new  district  without  regard  to 
public  hearing  to  determine  the  necessity  although  such  new  district- 
ing will  not  be  effective  until  the  next  election. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  assistant,  Mr.  D.  D.  Guffey. 


Very  truly  yours, 


JOHN  M.  DALTON 
Attorney  General 


COUI.TY  COLLECTOR:  In  suit  to  collect  delinquent  tangible  per- 

PROSECUTING  ATTORNEY:  sonal  property  taxes  in  Class  2 counties: 

1)  Collector  should  institute  necessary  pro- 
ceedings; 2)  Prosecuting  Attorney  should 
prosecute  such  suits  wl  thout  additional 
compensation  to  himself,  and,  3)  Such  suits 
should  be  in  the  name  of  the  State  of  Missouri 
at  the  relation,  and  to  the  use  of  the  Col- 
lector. 

April  28,  1953 


Honorable  J.  T.  Campbell 

Representative  of  Buchanan  County  v 

Third  District 

House  of  representatives 

Jefferson  City,  Missouri 

Dear  Mr.  Campbell: 

In  your  letter  of  April  21,  1953,  you  requested 
an  official  opinion  of  this  office  on  the  following: 

"Buchanan  County  is  a county  of  the 
second  class  and  in  the  Collectors 
Office  of  Buchanan  County,  there  are 
many  people  who  fall  to  pay  their  per- 
sonal taxes  and  become  delinquent. 

>fy  questions  are  as  follows: 

hen  persons  owing  a personal  property 
tax  in  Buchanan  County  becomes  delinquent 
in  the  paying  of  such  a tax,  is  it  the 
duty  of  the  county  collector  to  insti- 
tute a suit  against  such  a porson  to 
collect  this  delinquent  tax? 

"If  suits  are  to  be  filed,  is  it  the 
duty  of  the  Prosecuting  Attorney  to 
handle  such  suits  in  the  courts  or  is 
it  the  collector^  responsibility  to 
employ  other  council  to  handle  such 
suits? 

'if  the  Prosecuting  Attorney  handles 
such  suits,  is  he  entitled  to  any  fee 
from  the  county  for  handling  such  a 
suit? 

"In  case  that  suits  are  filed  for  col- 
lection of  delinquent  taxes,  should  that 
be  filed  in  the  name  of  the  oounty  col- 
lector or  in  the  name  of  the  State  of 
Missouri?" 


TAXATION: 


I'FI  LED 
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Sections  ll|0.730;  140.740  and  lip  • 750,  HSMo  19^9# 
as  amended  by  1952  Session  of  the  General  Assembly,  set 
forth  the  procedure  for  collection  of  delinquent  tangible 
personal  property  taxes.  In  answer  to  your  inquiry  as  to 
how  suits  to  collect  delinquent  taxes  of  this  nature  are 
styled,  your  attention  is  invited  to  Section  llj.0.730,  Para- 
graph 2,  which  reads  as  follows: 

”2*  All  actions  commenced  under  this 
law  shall  be  prosecuted  in  the  name  of 
the  state  of  Missouri,  at  the  relation 
and  to  the  use  of  the  collector  and 
against  the  person  or  persons  named 
in  the  tax  bill, 


There  is  no  specific  statutory  provision  (except 
as  herein-below  noted)  authorizing  the  Collector  in  a 
second  class  county  to  retain  an  attorney  to  assist  him 
in  the  collection  of  delinquent  tangible  personal  property 
taxes.  However,  Section  5o»070,  PSV.o  19^9*  which  deals 
with  the  general  duties  of  Prosecuting  Attorneys,  reads  as 
follows: 


"56.070 • To  represent  county,  civil 
suits  etc.— He  shall  prosecute  or  de- 
fend. as  the  case  may  require,  all 
civil  suits  in  which  the  county  is 
Interested,  represent  generally  tKe 
county  in  all  matters  of  law,  investi- 
gate all  claims  against  the  county, 
draw  all  contracts  relating  to  the 
business  of  the  county,  and  shall 
give  his  opinion,  without  fee,  in 
matters  of  law  in  which  the  county 
is  interested,  and  in  writing  when 
demanded,  to  the  county  court,  or 
any  Judge  thereof,  except  in  coun- 
ties in  which  there  may  be  a county 
counselor.  He  shall  also  attend 
and  prosecute,  on  behalf  of  the 
state,  all  cases  before  the  magistrate 
courts,  when  the  state  is  made  a 
party  thereto;  provided,  county 
courts  of  any  county  in  this  state 
owning  swamp  or  overflowed  lands 
may  employ  special  counsel  or  at- 
torneys to  represent  said  county  or 
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counties  in  prosecuting  or  defending 
any  suit  or  suits  by  or  against  said 
county  or  counties  for  the  recovery 
or  preservation  of  any  or  all  of  said 
swamp  or  overflowed  lands,  and  quiet- 
ing the  title  of  the  said  county  or 
counties  thereto,  and  to  pay  such 
special  counsel  or  attorneys  reason- 
able compensation  for  their  services, 
to  be  paid  out  of  any  funds  arising 
from  the  sale  of  said  swamp  or  over- 
flowed lands,  or  out  of  the  general 
revenue  fund  of  said  county  or  coun- 
ties." 


(Underscoring  ours.) 

Suits  to  collect  such  delinquent  taxes  are  of  the 
type  which  the  Prosecuting  Attorney  is  required  to  repre- 
sent the  county  in  collecting,  vis:  they  are  civil  suits 
in  which  the  county  is  interested.  The  exception,  above 
mentioned,  provided  in  Section  l5l»2l|0,  RSMo  1949*  is  in 
the  collection  of  delinquent  taxes  from  railroad  and  street 
car  companies: 

"l5l.2lj.O.  Duty  of  prosecuting  attorney- 
additional  attorneys--fees.--It  shall  be 
the  duty  of  the  prosecuting  attorney  of 
each  county  to  prosecute  all  suits  for 
taxes  under  this  chapter.  County  col- 
lectors shall  have  power,  with  the  ap- 
proval of  the  county  court,  or  in  St. 

Louis  city,  the  approval  of  the  mayor 
thereof,  to  employ  such  attorneys  as 
may  be  deemed  necessary  to  aid  and  as- 
sist the  prosecuting  attorney  in  con- 
ducting and  nanar-ing  such  suits;  and 
the  court  in  which  suit  is  brought 
shall,  if  plaintiff  obtain  Judgment, 
allow  such  attorneys  a reasonable  fee 
for  bringing  and  conducting  such  suit 
which  shall  be  taxed  against  the  de- 
fendant and  paid  as  other  costs  in 
the  case.  At  the  request  of  the  col- 
lector, the  governor  may  direct  the 
attorney  general  to  assist  in  the  prose- 
cution of  any  such  suits." 

There  is  no  provision  for  additional  compensation 
to  the  Prosecuting  Attorney  for  rendering  this  service. 

The  Prosecuting  Attorney  of  a second  class  county  receives 
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a salary  as  total  compensation  for  his  services,  and  any 
or  all  fees  which  accrue  to  his  office  must  be  paid  to  the 
County  Treasurer  at  the  end  of  each  month*  Section  56*270, 
RSMo  1949#  provides  the  salary  for  Prosecuting  Attorneys  of 
second  class  counties: 

”56.270*  Prosecuting  Attorney,  class 
two  counties— salary  .—The  prosecut- 
ing attorney,  in  all  counties  of  the 
second  class,  shall  receive  for  his 
services,  an  annual  salary  of  five 
thousand  dollars,  to  be  paid  in  twelve 
equal  monthly  installments,  by  the 
county,  by  warrants  drawn  on  the  county 
treasury. 

Section  lJj.0.740*  enacted  by  the  1951  Session  of 
the  ~eneral  Assembly  makes  allowance  for  the  collection 
of  a fee  for  the  attorney  for  the  Collector  on  a percen- 
tage basis  as  follows: 

"2.  In  each  such  action  a fee  in  the 
amount  of  ten  per  cent  of  the  taxes 
due,  but  in  no  event  less  than  five 
dollars,  shall  be  allowed  the  attorney 
for  the  collector.  Such  attorney  fee 
and  all  collector’s  fees  shall  be  in- 
cluded in  the  Judgment  for  taxes  in 
such  action." 

This  provision  alone  does  not  seem  to  be  sufficient 
authority  for  the  Collector  to  retain  an  attorney  other 
than  the  Prosecuting  Attorney,  but  instead,  is  for  the  pur- 
pose of  requiring  delinquent  taxpayers  to  bear  at  least  a 
portion  of  the  burden  of  expense  to  furnish  him  to  pay  his 
taxes.  If  such  percentage  fee  is  allowed  in  a case,  it  is 
of  the  type  mentioned  in  Section  56*34-0;  that  is,  a fee 
that  accrues  in  the  office  of  Prosecuting  Attorney,  which 
fee  must  be  paid  over  to  the  county  treasury  at  the  end 
of  each  month: 

”56.34-0.  Fees,  class  two,  three  and 
four  counties— records— collection. — 

The  prosecuting  attorney,  in  counties 
of  the  second,  third  and  fourth  classes, 
shall  charge  upon  behalf  of  the  comity 
every  fee  that  accrues  in  his  office  and 
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receive  the  same,  and  at  the  end  of  each 
month,  pay  over  to  the  county  treasury 
all  moneys  collected  by  him  as  fees, 
taking  two  receipts  therefor,  one  of 
which  he  will  immediately  file  with  the 
clerk  of  the  county  court,  and  shall  at 
the  same  time  make  out  an  itemized  and 
accurate  list  of  all  fees  in  his  office 
which  have  been  collected  by  him,  and 
one  of  all  fees  due  his  office  which 
have  not  been  paid,  giving  the  name  of 
the  person  or  persons  paying  or  owing 
the  same,  and  turn  the  same  over  to  the 
county  court,  stating  that  he  has  been 
unable,  after  the  exercise  of  diligence, 
to  collect  the  part  unpaid,  said  report 
to  be  verified  by  affidavit,  and  it  shall 
be  the  duty  of  the  county  court  to  cause 
the  fees  unpaid  to  be  collected  by  law, 
and  to  cause  the  same  when  collected  to 
be  turned  over  to  the  county  treasury." 


The  person  to  institute  proceedings  to  collect 
delinquent  tangible  personal  property  taxes  must,  of 
necessity,  be  the  County  Collector  since  he  is  the  only 
person  who  is  aware  whether  persons  have,  or  have  not, 
paid  such  taxes  as  are  owed  by  them.  Of  course,  the 
Prosecuting  Attorney  cannot  proceed  with  the  prosecution 
of  such  cases  without  notification  to  him  by  the  Collector 
of  the  persons  who  are  delinquent  in  paying  such  taxes, 
and  the  amount  thereof. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that: 

The  County  Collector  must  institute  proceedings  to  collect 
delinquent  tangible  personal  property  taxes;  except  that  the 
Collector  may,  with  the  approval  of  the  County  Court,  hire 
an  attorney  to  aid  and  assist  the  Prosecuting  Attorney  in 
collecting  delinquent  taxes  from  railroad  and  street  car 
companies,  the  Prosecuting  Attorney  must  prosecute  such 
cases  without  additional  compensation  to  himself;  and  that 
such  cases  should  be  styled  in  the  name  of  the  State  of  Missouri 
at  the  relation  and  to  the  use  of  the  Collector. 


-5- 


Honorable  J.  T.  Campbell: 


The  foregoing  opinion,  which  I hereby  approve, 
was  prepared  by  my  Assistant,  Mr.  Paul  McGhee* 


Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 

PMCGtirk 
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DEPARTMENT  OF  CORRECTIONS:  Department  of  Corrections  has  no 

authority  to  charge  off  Items  due 
Penitentiary  Industries  Revolving  Fund.  Unpaid  sums  due  Penti- 
tentiary  Industries  Revolving  Fund  for  Auto  License  plates  fur- 
nished other  departments  of  State  Government. 


January  12,  1953 


Honorable  B.  M.  Casteel,  Director 
Department  of  Corrections 
Division  of  Penal  Institutions 
Jefferson  City,  Missouri 

Dear  Mr.  Casteel: 


FI!  F P 

AS- 


We  have  your  recent  letter  requesting  an  opinion  of  this  department 
which  reads  as  follows : 


"The  'Accounts  Receivable'  ledger  of  the  Penitentiary 
Industries  Revolving  Fund  contains  the  following  accounts: 


"19*<2  plates  - Secretary  of  State 
"1945  plates  - Secretary  of  State 

Motor  Vehicle  Dept. 
"19^6  plates  - Motor  Vehicle  Unit 

Dept,  of  Revenue 
"19*<7  plates  - Hinkle  Statler 

Motor  Vehicle  Unit 


$19,5*19.98 

158.06 

5*43-96 

9 ,709.06 
$29,961.06 


"These  figures  are  balances  remaining  in  the  accounts  at  the 
end  of  the  years  stated  above  and  for  automobile  license 
plates  furnished  the  State  which  apparently  exceeded  the 
amount  of  the  funds  left  in  their  account  for  paying  their 
invoices  for  the  years  stated. 

"Efforts  have  been  made  to  see  if  appropriations  could  be 
gotten  through  the  Legislature  to  take  up  these  accounts 
and  not  result  in  a charge-off  to  the  Industiries  Revolving 
Fund  but  without  any  apparent  success,  and  it  seems  quite 
evident  that  there  is  no  way  in  which  the  funds  for  paying 
these  old  accounts  can  be  or  will  be  appropriated  and  it 
seems  that  the  only  way  of  clearing  our  "Accounts  Receivable" 
ledger  is  to  charge  the  above  amounts  against  the  surplus 
earnings  of  the  Revolving  Fund. 

"The  above  amounts  have  been  set  out  in  previous  state  audits 
in  which  it  was  suggested  that  efforts  be  made  to  clear 
the  ledger  of  these  amounts  which  have  been  carried  for 
the  past  years. 
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"I  shall  appreciate  your  opinion  as  to  the  authority  to 
write  off  these  items  at  this  time." 

Your  letter  indicates  that  in  19*12  the  Office  of  the  Secretary  of 
State  then  having  the  responsibility  of  administering  the  automobile 
license  law  fell  $19,5*19-98  short  of  paying  the  Penitentiary  Indus- 
tries Revolving  Fund  for  license  plates  furnished  by  the  Penitentiary 
and  it  again  fell  short  in  the  amount  of  $158.06  in  19*15,  and  that 
in  19*16  the  Motor  Vehicle  Unit  of  the  Department  of  Revenue  then 
charged  with  the  same  responsibility  fell  $5^ 3-96  short  of  paying 
said  Revolving  Fund  for  license  plates  furnished  during  that  year 
and  that  in  19*17,  said  Motor  Vehicle  Unit  fell  short  $9,709.06  of 
paying  for  plates  furnished  during  that  year.  The  above  mentioned 
sums  amount  to  a total  of  $29,961.06. 

You  state  that  efforts  have  been  unsuccessfully  made  by  the  depart- 
ments in  question  to  procure  appropriations  by  the  Legislature  which 
would  enable  them  to  pay  these  sums  to  said  Revolving  Fund  and  that 
there  is  no  probability  that  such  appropriations  will  ever  be  made. 

You  also  state  that  said  amounts  have  been  set  out  in  previous  State 
Audits  in  which  it  has  been  suggested  that  efforts  be  made  to  clear 
the  ledger  of  these  amounts.  You  inquire  whether  or  not  your 
department  has  authority  to  charge  off  these  items  at  this  time. 

In  response  to  your  questions  we  suggest  the  fact  no  office  of  the 
State  has  authority  to  charge  off  Items  due  a department  of  the 
State  without  express  statutory  authorization  so  to  do. 

We  have  examined  the  statutes  and  we  are  of  the  opinion  that  there 
Is  no  existing  statute  which  vests  such  authority  in  your  department. 

CONCLUSION 

We  are  accordingly  of  the  opinion  that  you  have  no  authority  to 
charge  off  the  items  above  mentioned. 

Respectfully  submitted. 


SAMUEL  M.  WATSON 
Assistant  Attorney  General 


APPROVED : 


JOHN  M.  DALTON 
ATTORNEY  GENERAL 


MOTOR  VEHICLES: 
DEPARTMENT  OF  REVENUE: 


Reciprocity  between  Missouri  and 
Illinois. 


February  16,  1953 


Honorable  John  F.  Carmody 
Prosecuting  Attorney 
Randolph  County 
Moberly,  Missouri 

Dear  Mr.  Carmody: 

This  department  is  in  receipt  of  your  request 
for  an  official  opinion  which  reads  as  follows: 

"I  would  like  an  official  opinion 
upon  the  following  question. 

"Is  a truck  which  is  leased  by  an 
Illinois  corporation  to  a resident 
of  Illinois  required  to  be  register- 
ed in  the  State  of  Missouri  under 
the  provisions  of  Chapter  301,  RSMo 
1949?" 

The  question  presented  is  whether  a truck  which 
is  leased  by  an  Illinois  corporation  to  a resident 
of  the  State  of  Illinois  is  required  to  be  registered 
in  the  State  of  Missouri. 

Section  301.020,  RSMo  19^9,  provides,  in  part, 
as  follows: 

"Every  owner  of  a motor  vehicle  or 
trailer,  which  shall  be  operated 
or  driven  upon  the  highways  of  this 
state,  * * * shall  file,  * * * an 
application  for  registration  * * 

"Owner"  is  defined  in  Section  301.010,  Subsection 
(19),  Mo.  R.  S.  1951  Supplement,  as  follows: 

"'Owner,'  the  term  owner  shall  in- 
clude any  person,  firm,  corporation 
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or  association,  who  holds  the  legal 
title  of  a vehicle  or  In  the  event 
a vehicle  is  the  subject  of  an  agree- 
ment for  the  conditional  sale  or  lease 
thereof  with  the  right  of  purchase 
upon  performance  of  the  conditions 
stated  in  the  agreement  and  with  an 
immediate  right  of  possession  vested 
in  the  conditional  vendee  or  lessee, 
or  in  the  event  a mortgagor  of  a 
vehicle  is  entitled  to  possession, 
then  such  conditional  vendee  or 
lessee  or  mortgagor  shall  be  deemed 
tne  owner  for  the  purpose  of  this  law;" 

The  above  definition  of  "owner"  recognizes  only  two 
exceptions  to  the  requirement  that  the  legal  title  holder 
is  the  person  who  must  register  in  Missouri.  These 
exceptions  are:  (1)  when  the  vehicle  is  subject  to 
agreement  for  conditional  sale  with  the  right  of  pur- 
chase upon  the  performance  of  the  conditions  stated  in 
the  agreement  and  with  an  immediate  right  of  possession 
vested  in  the  conditional  vendee;  or  (2)  when  the  vehicle 
is  subject  to  a lease  with  the  right  of  purchase  upon  per- 
formance of  the  conditions  stated  in  the  agreement  and  with 
the  immediate  right  of  possession  vested  in  the  conditional 
lessee.  Under  all  other  circumstances,  the  person  holding 
the  title  to  the  vehicle  is  the  owner  within  the  meaning 
of  the  Motor  Vehicle  Law.  Therefore,  if  a person  or  cor- 
poration owning  the  legal  title  merely  leases  a truck  to 
another  person  and  said  lease  does  not  include  the  right 
of  purchase,  then  the  legal  title  holder  is  the  owner  and 
he  must  be  the  person  who  must  register  the  vehicle. 

The  question  next  arises,  does  this  same  rule  apply 
to  an  Illinois  truck  that  is  leased  by  an  Illinois  cor- 
poration to  an  Illinois  lessee,  said  lease  not  being 
subject  to  the  right  of  purchase. 

Section  301.270,  RSMo  1949,  provides  as  follows: 

"A  nonresident  owner,  except  as  otherwise 
herein  provided,  owning  any  motor  vehicle 
which  has  been  duly  registered  for  the 
current  year  in  the  state,  country  or 
other  place  of  which  the  owner  is  a resi- 
dent and  which  at  all  times  when  operated 
in  the  state  ha3  displayed  upon  it  the 
number  plate  or  plates  issued  for  such 
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vehicle  in  the  place  of  residence  of 
such  owner  may  operate  or  permit  the 
operation  of  such  vehicle  within  this 
state  without  registering  such  vehicle 
or  paying  any  fee  to  this  state,  pro- 
vided that  the  provisions  of  thi3  sec- 
tion shall  be  operative  as  to  a vehicle 
owned  by  a nonresident  of  this  state  only 
to  the  extent  that  under  the  laws  of  the 
state,  country  or  other  place  of  residence 
of  such  nonresident  owner  like  exemptions 
are  granted  to  vehicles  registered  under 
the  laws  of  and  owned  by  residents  of 
this  state." 

The  above  statute  extends  to  nonresident  owners  the 
right  to  operate  in  this  3tate  without  being  registered 
if  the  state  in  which  the  person  is  a resident  extends 
like  favors  to  the  resident  of  this  state  under  the  same 
conditions  and  circumstances. 

We  must  look,  therefore,  to  the  laws  of  Illinois 
to  determine  whether  a truck  leased  by  a Missouri  lessor 
to  a Missouri  lessee  is  entitled  to  operate  in  Illinois 
without  the  payment  of  a registration  fee. 

Chapter  95  1/2 , Section  1,  Smith-Hurd  Illinois  Anno- 
tated Statutes,  defines  "owner"  in  exactly  the  same  terms 
as  does  the  Missouri  statute,  which  definition  reads  as 
follows: 


" ****** 

Whenever  the  word  'owner'  is  used  in 
this  Act  it  shall  be  construed  to  mean 
the  person  who  holds  the  legal  title  of 
a motor  vehicle  or  in  the  event  a motor 
vehicle  is  the  subject  of  an  agreement 
for  the  conditional  sale  or  lease  there- 
of with  the  right  of  purchase  upon  per- 
formance of  the  conditions  stated  in 
the  agreement  and  with  an  immediate 
right  of  possession  vested  in  the  con- 
ditional vendee  or  lessee,  or  in  the 
event  a mortgagor  of  a motor  vehicle 
is  entitled  to  possession,  then  such 
conditional  vendee  or  lessee  or  mort- 
gagor shall  be  deemed  the  owner  for 
the  purposes  of  this  Act.  As  amended 
by  act  approved  July  17,  1945.  L. 

1945,  P.  1059." 


- 3 - 


Honorable  John  F.  Carmody 


Therefore,  under  the  Illinois  Act,  it  is  the 
same  as  Missouri  insofer  as  it  defines  who  is  the 
owner  so  as  to  register  the  motor  vehicle. 

Chapter  95^#  Section  2,  Smith-Hurd  Illinois 
Annotated  Statutes,  designates  those  vehicles  which 
are  designed  and  used  for  pulling  or  carrying  freight 
and  those  vehicles  which  are  used  for  carrying  more 
than  seven  persons  as  vehicles  of  the  second  division. 

Chapter  95i#  Section  9#  Smith-Hurd  Illinois 
Annotated  Statutes,  provides  that  all  owiers  of  vehicles 
of  the  second  division  must  be  registered. 

Chapter  95^#  Section  22,  Smith-Hurd  Illinois 
Annotated  Statutes,  provides  as  follows: 

"Except  as  herein  provided  for  foreign 
corporations,  the  provisions  of  sections 
8,  9*  10,  14*  17#  and  27  of  this  Act,  shall 
not  apply  to  any  motor  vehicle  or  motor 
bicycle  owned  by  non-residents  of  this 
State  if  the  owner  thereof  has  complied 
with  the  law  requiring  the  registration 
of  motor  vehicles  or  motor  bicycles  or 
the  names  of  the  owners  thereof  in  force 
in  the  city,  state,  foreign  country  or 
province,  territory  or  Federal  district 
of  his  residence:  and  the  registration 
number  showing  the  initial  or  abbrevia- 
tion of  the  name  of  such  city,  state, 
foreign  country  or  province,  territory 
or  Federal  district,  is  displayed  on  such 
vehicle  substantially  as  is  provided  in 
section  li|  of  this  Act:  Provided,  that 
the  provisions  of  this  section  shall  be 
operative  as  to  a motor  vehicle  or  motor 
bicycle  owned  by  a non-resident  of  this 
State  only  to  the  extent  that  under  the 
laws  of  the  city,  state,  foreign  country 
or  province,  territory  or  Federal  dis- 
trict of  his  residence,  like  exemptions 
and  privileges  are  granted  to  motor 
vehicles  or  motor  bicycles  duly  registered 
under  the  laws  of  and  owned  by  residents 
of  this  State.  If,  under  the  lawc  of  such 
city,  state,  foreign  country  or  province, 
territory  or  Federal  district,  motor 
vehicles  or  motor  bicycles  owned  by  resi- 
dents of  this  State,  operating  upon  the 
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highways  of  such  city,  state,  foreign 
country  or  province,  territory  or 
Federal  district  are  required  to  pay 
the  registration  fee  and  carry  the 
license  plates  or  pay  any  other  fee 
or  tax  to  such  city,  state,  foreign 
country  or  province,  territory  or 
Federal  district,  the  motor  vehicles 
or  motor  bicycles  owned  by  residents 
of  such  city,  state,  foreign  country 
or  province,  territory  or  Federal  dis- 
trict, and  operating  upon  the  highways 
of  this  State  shall  comply  with  the 
provisions  of  sections  8,  9#  10# 

17  and  27  of  this  Act.  Foreign  cor- 
pora tions . partnerships  and  individuals 
owning . maintaining  or  operating  places 
of  business  in  this  State  and  using  mo  tor 
vehicles  or  motor  Vicycles  in  connec tion 
wi th  such  Places  of  business , shall  com- 
ply wi th  the  provisions  of  sec  tions  8,  Q, 

10,  Hi.  17  and  27  of  this  Act  insofar  as 
r'-.e  motor  vehicles  end  mo  tor  bicycles  used 
in  connec~ ion  with  such  places  of  business 
are  concerned. 

"In  order  to  effectuate  the  purposes  of 
this  section,  the  Secretary  of  State  of 
Illinois  shall  have  authority  to  enter 
into  reciprocal  agreements  with  the  re- 
sponsible officers  of  other  states  as  to 
licenses,  permit  fees  and  flat  taxes 
under  which  motor  vehicles,  trucks,  tractors, 
trailers  or  serai-trailers  properly  licensed 
or  registered  in  other  states  may  be  operated 
in  this  State  without  an  Illinois  registra- 
tion or  the  payment  of  permit  fees  or  flat 
taxes;  provided  like  privileges  are  accord- 
ed to  vehicles  owned  by  Illinois  citizens 
when  operated  in  such  other  states.  As 
amended  by  act  approved  July  9#  195>1»  L. 

1951#  o.  , S.  . No.  96,  effective  Jan. 

1,  1952." 


(Underscoring  ours.) 

Under  the  above  section,  it  will  be  seuu  that 
reciprocity  is  granted  by  the  State  of  Illinois  to  non- 
resident owners  who  have  leased  trucks  to  nonresident 
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lessees  unless  the  foreign  corporation,  partners  or  in- 
dividuals own,  maintain  or  operate  places  of  business 
in  Illinois  and  use  motor  vehicles  in  connection  with 
such  places  of  business. 


CONCLUSION. 


Therefore,  it  is  believed  that  the  State  of  Missouri 
should  grant  reciprocity  and  not  require  a nonresident  lessor 
who  leases  trucks  to  a nonresident  lessee  to  register  if  the 
nonresident  owner  does  not  maintain  a place  of  business  in 
this  State  and  use  vehicles  in  connection  with  such  place 
of  business. 

The  fore~oinr  opinion,  which  I hereby  approve, 
was  prepared  by  my  Assistant,  Mr.  Frank  ".  Hayes. 


Yours  very  truly. 


JOHN  V.  DALTON 
Attorney  General 
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MOTOR  VEHICLE  Licenses  not  revocable  for  conviction 

OPERATORS’  LICENSES:  of  three  offenses  of  careless  driving 

within  two  years,  when  offense  occurred 
prior  to  effective  date  of  Section 
302.271,  V.A.M.S. 


March  12,  1953 


Honorable  Charles  B.  Cash 

liagistrate 

Fifth  District 

l\l$  East  Twelfth  Street 

Kansas  City  6,  Missouri 

Dear  Sir: 

You  have  requested  an  official  opinion  of  this 
office  as  follows: 

"Tliis  office  desires  an  opinion  from 
your  office  regarding  the  construction 
of  feet ion  302.270  (6)  of  the  new 
Motor  Vehicle  Low,  which  reads  as 
follows: 

"fee.  302.270.  The  director  shall 
forthwith  revoke  the  license  of  any 
operator  or  chauffeur  upon  rocoivi  g 
a record  of  such  operator’s  or 
chauffeur’s  conviction  of  any  of 
the  following  offenses,  when  such 
conviction  has  become  final:  (6)  Con- 
viction or  forfeiture  of  bail  not 
vacated  upon  three  charges  of  care- 
less or  reckless  driving  con  ittod 
within  a period  of  two  years. 

"T5ie  point  that  is  In  question  Is 
whether  or  not  those  tliree  convictions 
are  to  be  considered  CNLY  IF  C01°  ITTHD 
AFTER  the  effective  date  of  this  new 
section  which  wns  January  1,  1952, 
or  if  convictions  or  or  to  said  date 
can  be  considered. h 


JOHN  M.  DALTON 

ZXZXZXZXZX 


We  take  your  reference  of  Section  302.270  to  have 
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been  taken  from  the  original  bill  as  apnroved  by  the  governor. 
Tills  has  now  been  renumbered  by  the  reviser  of  statutes  and 
is  Section  302.271*  V.A.M.S.,  and  appears  in  Laws  of  Missouri, 
1951,  page  688,  again  as  Section  302.270,  as  it  was  in  the 
original  bill.  It  is  qaoted  in  your  letter. 

Since  we  find  no  such  law  in  effect  prior  to  January  1, 
19^2,  requiring  the  revocation  of  operators'  licenses  for  con- 
viction or  forfeiture  of  bail  not  vacated  upon  three  charges 
of  careless  or  reckless  driving  committed  within  a period  of 
two  years,  we  believe  that  the  applicable  doctrine  of  law 
may  be  found  in  State  ex  rel.  v.  V/right,  158  S.W.  823,  251  Mo. 
325,  l.c.  344,  which  Is  as  follows: 

"The  act  by  Its  terms  in  no  wise  purports 
to  look  backward  or  to  be  designed  as  a 
matter  of  law  to  be  curative  In  Its  intent, 
this  TavT^bears  none  of  the  outward  ear- 
marks of  a retrospective  statute.  Unless 
it  bears  such  indicia,  a discussion  in  the 
light  of  the  rules  of  construction  would 
seem  to  be  but  'weary,  stale,  flat  and 
unprofitable,'  for  cur  court  has  said 
in  the  case  of  State  ex  rol.  v.  DIrckx, 

211  Mo.  l.c.  577: 

"'The  settled  rule  of  construction  in 
this  State,  applicable  alike  to  the  con- 
stitutional and  statutory  provisions, 
is  that,  unless  a different  intent  is 
evident  beyond  reasonable  question,  they 
are  to  be  construed  as  having  a prospective 
operation  only.  (State  ox  rol.  v.  Freer, 

78  Mo.  l.c.  190;  Stut  e ex  rel.  v.  Frazier, 

98  Mo.  1^2 6;  Leete  v.  Bank,  llj.1  Ho.  Sjb; 

Shields  v.  Johnson  County,  3J4I4.  Mo.  7 o; 

Cooley  on  Constitutional  Lin.  (6  Ed.), 
page  775  Shreveport  v.  Cole,  129  U.S.  38.)*” 

We  believe  that  offenses  committed  prior  to  the  effective 
date  of  the  law  cannot  be  made  grounds  for  revocation  of  an 
operator's  license. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that  the 
provision  of  Section  302.271,  V.A.M.S.,  for  revocation  of  a 
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motor  vehicle  operator's  license,  does  not  direct  revocation 
of  license  for  convictions  of  careless  driving  which  occurred 
prior  to  the  effective  date  of  the  act. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Mr,  Jmnes  T7.  Paris, 

Respectfully  submitted. 


JOHN  H.  DALTON 
Attorney  General 
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FEED: 


) "Custom-mixed  .feeds"  do  not  come  within  provisions  of 
) Missouri  Feed  Law,  Sections  26o.13>0-266.280 , RSMo  19^4-9  • 

) Feeds  compounded  by  ingredients  in  proportions  repre- 
) senting  the  average  requested  by  various  feeders  and 
) offered  or  exposed  for  sale  to  customers  in  the  ordinary 
AGRICULTURE:  ) course  of  business  as  a "custom-made  cattle  feed"  is  a 
) "commercial-feeding  stuff"  within  the  provisions  of  the 
) Missouri  Feed  Law. 


Honorable  L.  C.  Carpenter 
Commissioner 

Department  of  Agriculture 
Jefferson  City,  ilissouri 

Dear  Mr.  Carpenter: 

We  render  herewith  our  opinion  based  on  your  request 
dated  April  7t  1953»  which  request  is  as  follows: 

"4any  small  dealers  have  facilities  for 
mixing  feeds  in  small  batches,  but  do 
not  register  any  products  as  commercial 
feeding-stuff s , claiming  that  all  such 
mixing  is  done  on  a custom  basis.  In 
many  instances  the  dealer  furnishes  all 
the  ingredients  that  go  into  these  mixed 
products . 

"The  Missouri  Feed  Law  makes  no  reference 
to  'custom-mixed  feeds'  and  our  interpreta- 
tion lias  been  that  such  mixes  were  outside 
the  scope  of  the  law.  This  interpretation 
is  based  on  the  provision  that  a product 
must  be  sold,  offered,  or  exposed  for  sale 
before  it  is  considered  a oomaercial  feed- 
ing-stuff. 

"Will  you  please  give  us  an  opinion  as  to 
whether  'custom-mixed  feeds'  come  under 
the  provisions  of  the  Missouri  Feed  Law, 
and  secondly,  what  should  be  considered 
as  coming  within  the  meaning  of  a custom- 
mixed  product. 

"As  reference,  we  are  attaching  a summary 
of  a case  m ich  reflects  the  need  for 
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defining  custom-mixing  as  It  Is  to 
be  oonsidered  In  the  administration 
of  the  Missouri  Feed  Law*" 

Attached  to  your  request  is  a factual  situation 
pointing  up  the  problem  of  interpretation  under  the 
Missouri  Feed  Law*  ( Seotions  26o.l50-2o6.280,  RSMo 
19^9.) 


"The  Moran  Milling  Company,  bonne 
Terre,  Missouri,  recently  began 
making  a cattle  feed  containing 
ground  corn  cobs*  Since  the  Missouri 
Feed  Law  prohibits  the  mixing  of  any 
commercial  feed  with  ground  or  crushed 
corn  cobs,  this  company  mixed  this 
product  on  a 'custom1  basis*  The 
Ingredients  were  supposedly  added  in 
amounts  to  represent  the  average  of 
the  requests  of  different  feeders  for 
such  a product  and  then  sold  with 
the  bags  bearing  a tag  designating 
the  material  as  'custom  made  cattle 
feed.'  This  tag  also  included  a 
list  of  the  ingredients  together  with 
the  percent  added." 

Your  first  question  is  whether  custom-mixed  feeds 
are  included  in  the  term  "feed"  as  used  in  the  said  feed 
law.  You  state  that  your  department  has  interpreted  the 
law  not  to  include  custom-mixed  feeds.  In  this  view  we 
believe  you  are  correct. 

The  act  Itself  furnishes  very  little  aid  in  this 
respect.  Section  266.150  provides  in  part  as  follows: 

"For  the  purposes  of  sections  266.150 
to  266.280  the  following  words  are 
defined  as  follows : 

««•««* 

"(5)  'Feed'  shall  mean  commercial 
feeding-s tuffs." 
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Section  266.160  then  provides: 

"The  term  1 c outaer cial  feeding-s tuffs ' 
shall  be  held  to  include  all  feeding- 
s tuff 8 used  for  feeding  livestock  and 
poultry,  except  whole  seeds  or  grains, 
the  unmixed  meals  made  directly  from 
the  entire  grains  of  corn,  wheat,  rye, 
barley,  oats,  buckwheat,  flaxseed, 
kaffir,  and  milo,  whole  hays,  straws, 
cotton  seed  hulls  and  corn  stover, 
pure  corn  chops  and  pure  ground  ear 
com,  when  the  same  are  not  mixed  with 
other  materials,  but  the  term  shall 
not  apply  to  other  materials  contain- 
ing sixty  per  cent  or  more  of  water." 

^e  believe,  however,  that  other  provisions  of  this 
act  indlcute  a legislative  intent  not  to  include  custom- 
mixed  feeds.  Sections  266. 180-266. 220  provide  for  regis- 
tration of  feeds  before  the  same  may  be  sold.  Sections 
266 ,2ij.0-266. 250  provide  for  taking  of  samples  and  analysis, 
by  the  Commissioner  of  Agriculture  or  his  representatives. 
These  sections  contemplate  that  large  quantities  of  feed 
of  the  same  formula  are  to  be  placed  on  the  consumer's 
market  and  are  to  be  offered  or  exposed  for  sale  to  the 
public  generally.  Section  266.170  provides  for  packages 
of  feed  to  be  in  standard  weights  therein  specified.  It 
is  readily  apparent  that  these  provisions  would  be 
altogether  impracticable  as  applied  to  custom-mixed  feeds, 
which  would  be  made  up  in  small  quantities  on  individual 
order  from  varying  formulas  and  not  placed  on  the  market 
for  sale  to  the  public  generally.  There  would  never  be 
any  custom-mixed  feed  on  hand,  exposed  for  sale,  from 
which  samples  of  said  feed  could  be  taken  for  analysis 
as  provided  in  Section  266.2lf0  and  Section  266.250. 

Secondly,  you  request  some  guide  by  which  you  can 
determine  what  is  "custom-mixed  feed"  and  what  Is 
‘commercial  f eeding-stuff s"  which  would  be  covered  by 
the  act.  These  two  phrases  have  never  been  Judicially 
defined  so  that  we  have  any  guide  lines  by  which  we  can 
separate  them.  "Custom"  is  thus  defined  in  Webster's  Jew 
International  Dictionary,  Second  Edition: 
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"CUSTOM,  adj.  1.  -lade  or  done  to 
order;  as  custom,  clothes.  2.  Deal- 
ing In  things  made  to  order,  or  do- 
ing work  only  when  it  is  ordered; as, 
a custom  shoemaker;  a custom  mill." 

It  is  difficult  to  lay  down  any  rule  of  thumb  which 
will  solve  every  problem  arising  out  of  the  many  possible 
factual  situations. 

Vie  believe  that  the  basic  test  would  be:  what  is 
being  sold— a mixed  feed,  the  end  product  of  Ingredients, 
mixing  and  grinding;  or  ingredients,  mixing  and  grinding 
separately,  making  separate  oharges  for  each?  In  apply- 
ing this  test  various  factors,  no  one  of  them  conclusive, 
would  enter  into  consideration. 

Who  furnishes  the  ingredients?  If  the  miller,  this 
would  point  toward  "commercial  feeding-stuff s"  --  but 
certainly  the  oustomer  could  purchase  the  ingredients 
from  the  miller  to  be  put  into  the  feed. 

VYho  furnishes  the  formula?  If  the  miller,  tills 
would  point  definitely  to  "oommeroial  feeding- stuff,"  as 
opposed  to  "custom-mixed  feed."  However,  the  miller 
might  have  a formula  whioh  he  oould  recommend  to  a 
customer  or  which  a customer  might  know  about  and  request, 
which  would  not  necessarily  make  the  feed  a "comaercial 
feeding-stuff."  On  the  other  hand  should  the  miller 
advertise  and  promote  his  formula,  this  would  tend  to 
indicate  that  feed  mixed  in  accordance  with  such  formula 
would  not  be  custom  mixed. 

Is  the  feed  prepared  in  advance  of  the  customer’s 
order,  in  bags  or  in  bulk,  and  exposed  for  sale  to  customers 
in  the  ordinary  course  of  business?  This  would  tend  most 
strongly  to  show  that  the  feed  was  not  custom  mixed  and 
would  in  our  opinion  be  well-nigh  conclusive  that  it  was 
not  custom-mixed  feed  — although  the  absence  of  this 
feature  would  not  be  conclusive  that  the  feed  was  custom 
mixed. 


Is  there  a separate  charge  for  ingredients,  grinding 
and  mixing  where  the  ingredients  are  furnished  by  the  miller? 
An  affirmative  answer  would  indicate  that  the  feed  was  custom 
mixed;  a negative  answer  that  it  is  oommeroial  feeding- stuff. 
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Applying  these  tests  to  the  factual  situation  sub- 
mitted to  US|  we  believe  that  you  were  correct  in  you r 
advice  that  the  feed  made  by  the  Moran  Milling  Company, 
not  compounded  on  order  of  a customer,  is  a "commercial 
feeding-stuff"  within  the  meaning  of  the  Missouri  Peed 
Law.  The  ingredients  are  furnished  by  the  miller,  the 
formula  (regardless  of  the  source  of  the  formula  or  how 
it  was  arrived  at)  was  his.  The  thing  being  sold  was  a 
mixed  feed,  the  end  product  of  ingredients,  grinding  and 
mixing,  for  which  no  separate  charge  was  being  made.  It 
was  already  ground  and  mixed,  in  sacks,  in  advance  of  the 
customers  coming  into  to  buy.  Presumably,  it  was  offered 
or  exposed  for  sale  to  any  one  coming  into  the  miller's 
place  of  business.  The  fact  of  the  tags  being  appended 
showing  the  ingredients  and  labelling  as  a "custom-mixed 
cattle  feed,"  which  one  would  not  expect  to  find  on  a 
sack  or  sacks  of  feed  prepared  on  an  individual  customer's 
order,  also  militates  against  the  feed's  actually  having 
been  prepared  on  a custom  basis. 

COaCLUSIuH 


It  is  the  opinion  of  this  office  that  "custom-mixed 
feeds"  do  not  come  within  the  provisions  of  the  Missouri 
Feed  Law,  Sections  266.150-266.260,  HSMo  19^9 2 and  that 
feeds  compounded  by  ingredients  in  proportions  represent- 
ing the  average  requested  by  various  feeders  and  offered 
or  exposed  for  sale  to  customers  in  the  ordinary  course 
of  business  as  a "custom-made  cattle  feed"  is  a ' com.!iercial 
feeding-stuff"  within  the  provisions  of  the  Missouri  Peed 
Law. 


This  opinion,  which  I hereby  approve,  was  prepared  by 
my  Assistant,  Mr.  W.  Don  Kennedy. 


Yours  very  truly. 


WDK/fh 


JUHM  M.  Da  L x 

Attorney  General 


AGRICULTURE: 

STATE  ENTOMOLOGIST: 


FILED 

/s~ 


) 

) 

) 

) 

) 

) 

) 

) 

) 


Notice  to  a resident  of  an  area  found  by  the 
State  Entomologist  to  be  infested  with  the 
Japanese  beetle,  stating  that  on  a given  date 
the  area  would  be  treated  with  DDT,  and  advising 
such  resident  to  take  certain  measures  to 
protect  his  property,  is  not  authorized  or 
required  by  law,  has  no  legal  effect,  and  its 
service  upon  the  resident  is  merely  a matter  of 
courtesy. 


August  5,  1953 


Honorable  L.  C.  Carpenter 
Commissioner 

Department  of  Agriculture 
Jefferson  City,  Missouri 

Dear  Sir: 

We  render  herewith  our  opinion  based  on  your  request 
of  July  9*  1953 » which  request  reads  as  follows: 

"We  would  appreciate  receiving  an  opinion 
on  the  enclosed  'Notice  * to  be  used  in 
connection  with  our  Japanese  Beetle 
Control  Program  in  St.  Louis.  This  was 
written  up  in  accordance  with  the  Missouri 
Plant  Law,  R.  S.  Mo.,  191J-9,  Chapter  263, 

Sec.  263.090." 

In  connection  therewith  you  have  submitted  the  follow- 
ing proposed  notice: 

"This  area  has  been  found  to  be  infested 
with  the  Japanese  beetle.  The  Japanese 
beetle  is  a well  known  pest  which  is 
extremely  destructive  to  plants  and  other 
vegetation.  If  allowed  to  remain  it  will 
not  only  destroy  the  foliage  on  the  trees 
and  plants,  but  also  the  grass,  as  the 
grub,  or  young  beetle,  feeds  on  the  roots 
of  the  grass  thus  destroying  it  permanently. 

"The  r'ederal  and  State  governments  have 
recognized  the  destructiveness  of  this 
insect  and  have  declared  it  a public 
nuisance  by  placing  it  on  the  quarantine 
lists.  Thus  authorized  agents  of  the 
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Department  of  Agriculture  have  the  right 
of  Inspection  of  private  and  public 
grounds  and  to  use  the  necessary  methods 
in  the  eradication  of  this  pest. 

"Failure  to  comply  with  the  provisions  of 
the  MISSOURI  INSECT  PEST  AND  PLANT  DISEASE 
LAW  will  result  in  prosecution. 

"On  the  date  of  your 

territory  will  receive  a treatment  of  DDT. 

Please  do  not  have  wash  on  the  line  or 
animals  free  in  the  yard. 

"The  DDT  will  be  applied  in  dust  form  which 
is  harmless  to  humans  and  animals  unless 
taken  in  large  quantities.  Therefore,  the 
area  will  be  habitable  immediately  after 
the  application. 

"Thanks  for  your  cooperation. 

"L.  C.  Carpenter,  Commissioner, 

"State  Department  of  Agriculture." 

Section  263.090,  RSMo  1 914-9,  to  which  you  refer,  reads 
as  follows: 

"Notice  to  property  owners— eradication 
by  state  entomologist— state  has  lien 
for  costs.  — 1.  Whenever  such  inspec- 
tion discloses  that  any  places,  or 
plants  or  plant  products,  or  things  and 
substances  used  or  connected  therewith, 
are  infested  or  infected  with  any  insect 
pest  or  disease  listed,  as  required  by 
section  263.060  in  the  rules  and  regula- 
tions made  pursuant  to  this  law,  written 
notice  thereof  shall  be  given  the  owner 
or  other  person  in  possession  or  control 
of  the  place  where  found,  and  such 
owner  or  other  person  shall  proceed  to 
control,  eradicate  or  prevent  the  dissemi- 
nation of  such  insect  pest  or  disease, 
and  to  remove,  cut  or  destroy  infested  and 
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infected  plants  and  plant  products,  or 
things  and  substances  used  or  connected 
therewith,  within  the  time  and  in  the 
manner  prescribed  by  said  notice  or  the 
rules  and  regulations  made  pursuant  to 
this  law, 

"2.  Whenever  such  owner  or  other  person 
cannot  be  found,  or  shall  fall,  neglect 
or  refuse  to  obey  the  requirements  of 
said  notice  and  the  rules  and  regulations 
made  pursuant  to  this  law,  such  require- 
ments shall  be  carried  out  by  the  inspec- 
tors or  other  employees  of  the  state  ento- 
mologist, and  the  state  entomologist  shall 
have  and  enforce  a lien  for  the  expense 
thereof  against  the  place  in  or  upon  which 
such  expense  was  Incurred  in  the  same 
manner  as  liens  are  had  and  enforced  upon 
buildings  and  lots,  wharves  and  piers  for 
labor  and  materials  furnished  by  virtue 
of  contract  with  the  owner ,H 

The  notice  provided  for  in  such  section  partakes  of 
the  nature  of  an  order,  requiring  the  owner  or  person  in 
possession  or  control  of  the  infested  area  himself  to  take 
such  measures  to  control  or  eradicate  the  insect  pest  or 
disease  as  the  notice  may  prescribe.  If  no  such  person  can 
be  found  or  if  he  refused  to  obey  the  order,  the  State 
Entomologist  may  take  the  measures  prescribed  in  such  order, 
having  a lien  on  the  premises  for  the  ejqpense  thereof.  We 
understand  that  the  DDT  treatment  is  not  being  made  under 
the  second  portion  of  the  statute. 

The  notice  which  you  have  submitted  to  this  office  for 
consideration,  however,  does  not  order  or  contemplate  that 
the  person  to  whom  it  is  directed  will  himself  do  anything. 
It  only  notifies  him  that  on  a certain  day  the  area  will 
be  treated  with  DDT,  advising  him  to  take  certain  measures 
for  the  protection  of  his  property.  It  is  not  authorised 
or  required  by  the  law  and  has  no  legal  effect  whatever. 

It  is  simply  an  act  of  courtesy  on  the  part  of  the  State 
Entomologist  and  his  staff,  for  the  benefit  of  the  residents 
of  the  area  to  be  treated. 
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There  Is  no  provision  of  the  law  requiring  any  notice 
to  be  served  prior  to  treatment  by  the  Department  of 
Agriculture.  We  note  the  Department  has  promulgated  no 
rules  with  reference  to  such  treatment.  We  reserve  our 
opinion  whether  the  Department  is  authorized  to  make  this 
treatment  except  under  the  provisions  of  Section  263.090, 
supra. 


OONCLUSIOU 


It  is  the  opinion  of  this  office  that  a notice  to  a 
resident  of  an  area  found  by  the  State  Entomologist  to  be 
infested  with  the  Japanese  beetle,  stating  that  on  a given 
date  the  area  would  be  treated  with  DDT,  and  advising  such 
resident  to  take  certain  measures  to  protect  his  property, 
is  not  authorized  or  required  by  law,  has  no  legal  effect, 
and  its  service  upon  the  resident  is  merely  a matter  of 
courtesy. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  W.  Don  Kennedy. 


Yours  very  truly. 


WDK/fh 


JOHN  M.  DALTON 
Attorney  General 


SCHOOLS : 
SCHOOL  DISTRICTS: 
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Public  meeting  must  be  held  in  order  to  effect 
valid  dissolution  of  reorganized  school  district 
in  accordance  with  Sec.  165*310,  RSMo  1949* 
Attempt  to  organize  school  districts  from  terri- 
tory included  in  reorganized  school  district 
following  invalid  attempt  at  dissolution  of 
reorganized  school  district  is  void  and  officers 
of  such  common  school  districts  have  no  authority 
or  legal  standing  as  such. 

August  17,  1953 

John  C,  Johnsen 
xxxxxxxx 


Honorable  William  J.  Cason 
Prosecuting  Attorney 
Henry  County 
Clinton,  Missouri 


Dear  Mr.  Cason: 

This  is  in  response  to  your  request  for  an  opinion  dated 
July  27#  1953#  which,  omitting  caption  and  signature,  reads  as 
follows: 


"In  Henry  County,  Missouri,  tnere  is  a 
reorganized  school  district,  ^-9'.  On 
April  7#  1933#  the  regular  election  for 
that  reorganized  school  district  was 
held  for  the  purpose  of  electing  two 
memoers  to  the  Hoard  of  education  and 
for  the  purpose  of  voting  on  a proposed 
2,40  levy.  Previous  to  this  time  there 
had  been  posted  within  the  district 
notices  to  the  effect  that  on  April  7#  1953, 
there  would  also  be  a public  meeting  as 
provided  by  statute  for  the  purpose  of 
considering  the  dissolution  of  the  school 
district.  Apparently  the  notices  were  in 
proper  form  and  posted  properly  in  the 
required  number  of  places  in  the  school 
district. 

"On  April  7 and  during  the  regular  school 
election  ballots  were  handed  out  by  the 
election  judges  and  clerks  which  asked  the 
voters  to  vote  for  or  against  the  dissolving 
of  the  reorganized  school  district.  There 
was  no  public  meeting  within  the  usual  sense 
of  that  word,  but,  the  voters  merely  voted 
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on  the  dissolution  at  the  time  of  voting 
on  the  proposed  levy  and  selection  of  the 
members  of  the  Hoard  of  education.  The 
voting  on  all  proposals  was  from  6*00  AM 
to  7*00  PM  on  the  day  mentioned*  The  vote 
on  the  question  of  disorganization  was  - 
for  disorganization  - Uj.9  - against  dis- 
organization - 5o. 

"Since  the  purported  disorganization  certain 
areas  of  what  was  previously  Reorganized 
District  9 have  organized  as  common  school 
districts*  have  elected  their  school  boards 
and  voted  levies*  No  legal  action  has  been 
taken  by  any  group  to  have  the  purported 
disorganization  declared  either  valid  or 
invalid* 

"My  questions  are  as  follows* 

1*  Assuming  all  other  requirements  were 
met  was  the  procedure  of  voting  at  the  polls 
on  the  question  of  disorganization  sufficient 
and  proper  compliance  with  the  appropriate 
statute  to  effect  the  disorganization? 

2*  If  no  legal  action  is  taken  by  any 
group  to  have  the  disorganization  deolared 
void  or  valid  will  the  common  school  districts 
that  have  been  organized  be  in  fact  organized 
and  reoognized  by  the  State  Board  of  Education? 

Will  the  officers  of  these  common  school  dis- 
tricts have  full  authority  as  all  officers  in 
common  school  districts  properly  organized? 

"Since  the  time  is  nearly  at  hand  when  the 
reports  and  estimates  of  the  various  school 
districts  must  be  filed  with  the  assessors 
and  other  officers*  your  earliest  reply  would 
be  sincerely  appreciated*" 

section  165*707*  RSMo  1949*  with  regard  to  the  disorganiza- 
tion of  reorganized  or  enlarged  districts*  provides  as  follows: 

"Changes  of  boundary  lines  and  disorganiza- 
tion of  enlarged  districts  may  be  effected 
as  now  or  hereafter  provided  by  sections 
165.263  to  165*373." 
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Therefore*  your  first  question  involves  an  interpretation 
of  Lection  165*310,  KSMo  1949*  which  deals  with  the  dissolution 
of  town*  city  or  consolidated  school  districts*  That  seotion 
reads  as  follows: 

"Any  town*  city  or  consolidated  school 
district  heretofore  organized  under  the 
laws  of  this  state*  or  which  may  be  here- 
after organized*  shall  be  privileged  to 
disorganize  or  abolish  such  organization 
by  a vote  of  the  resident  voters  and  tax- 
payers of  such  school  district*  first  giving 
fifteen  days'  notice*  which  notice  shall  be 
signed  by  at  least  ten  qualified  resident 
voters  and  taxpayers  of  such  town*  city  or 
consolidated  school  district;  and  there  shall 
be  five  notices  put  up  in  five  public  places 
in  said  school  district*  Such  notices  shall 
recite  therein  tnat  there  will  be  a public 
meeting  of  the  resident  voters  and  taxpayers 
of  said  school  district  at  the  schoolhouse 
in  said  school  district  and  at  said  meeting* 
if  two-thirds  of  the  resident  voters  and 
taxpayers  of  such  school  district  present 
and  voting*  shall  vote  to  dissolve  such 
town*  city  or  consolidated  school  district* 
then  from  and  after  that  date  the  said  town* 
city  or  consolidated  school  district  shall 
be  dissolved*  and  the  same  territory  in- 
cluded in  said  school  distriot  may  be  or- 
ganized into  a common  school  district  under 
seotions  165*163  to  165*260." 

This  offioe  had  occasion  to  construe  the  language  of  that 
section  in  an  opinion  directed  to  Honorable  Robert  4*  Crist* 
Prosecuting  Attorney  of  Shelby  County*  Missouri*  under  date  of 
September  22*  1952*  Specifically*  the  question  presented  there 
was  whether  a regular  eleotion  at  which  the  question  of  dis- 
solution would  be  voted  upon  was  sufficient  compliance  with  the 
provisions  of  the  above  statute  calling  for  a public  meeting* 

The  conclusion  was  that  a regular  election  was  not  sufficient 
but  that  a public  meeting  governed  by  ordinary  and  orderly 
parliamentary  usage  must  be  held  in  order  to  effect  a valid 
dissolution  of  the  district*  Me  hereby  adopt  that  opinion  by 
reference  insofar  as  it  is  applicable  to  the  question  presented* 
and  we  enclose  a copy  herewith* 
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Since  in  the  case  presented  by  you  no  public  meeting  was 
held  at  which  the  question  of  dissolution  was  presented,  it  is 
our  conclusion  that  the  attempted  dissolution  was  a nullity 
and,  therefore,  the  district  still  exists  as  Reorganized  School 
District  R-9. 

Your  next  question  is  whether,  in  the  absence  of  any  legal 
aotion  being  taken  to  have  the  attempted  disorganization  declared 
valid  or  void,  the  common  school  districts  organized  in  the 
territory  in  question  would  be  in  faot  organized  and  reoognized 
by  the  State  Department  of  education. 

As  to  whether  these  common  school  districts  would  be 
recognized  by  the  State  hoard  of  Education,  we  are  not  in 
position  to  say.  However,  it  follows  that  if  the  attempted 
dissolution  of  the  reorganized  district  was  invalid  because 
of  the  technical  defect  above  mentioned,  and  the  reorganized 
district  is  still  in  existence,  the  attempted  organization  of 
the  territory  included  in  the  reorganized  district  into  common 
school  districts  would  be  a nullity. 

In  State  ex  inf.  Moivittriok  ex  rel.  Martin  et  al.  v. 

Stoner  et  al.,  146  S.W.  (2d)  891,  l.c.  894*  the  court  said: 

"From  respondents'  return  we  conclude  that 
the  election  of  September  23*  1939,  to  dis- 
solve the  consolidated  district  was  fraudu- 
lent and  void.  It  follows  the  proceedings 
to  organize  a common  district  and  elect 
directors  are  also  void.  * * *■" 

Therefore,  the  common  school  districts  in  question  do  not 
exist  either  de  faoto  or  de  Jure  and  the  officers  have  no 
authority  or  legal  standing  as  such. 


CQHCLUSIOM 


It  is  the  opinion  of  this  office  that  in  order  to  effect 
the  valid  dissolution  of  a reorganized  school  district  a public 
meeting  must  be  held  in  accordance  with  provisions  of  Section 
165.310,  RSMo  1949. 

It  is  the  further  opinion  of  this  office  that  an  attempt 
to  organize  common  school  districts  from  territory  included  in 
the  reorganized  school  district  following  an  invalid  attempt 
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at  dissolution  of  the  reorganised  school  district  is  void;  that 
the  common  school  districts  so  organized  have  no  existence;  either 
de  facto  or  de  jure;  and  that  the  officers  of  such  common  school 
districts  have  no  authority  or  legal  standing  as  such. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  John  w.  Inglish. 


Yours  very  truly. 


JOHN  M.  DALTON 

Attorney  General 

jrwitml 
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AGRICULTURE: 


) Under  Section  266.080,  Mo.  R.S.,  Cum.  Supp.  1951, 

) a farmer  or  seed  producer  selling  seed  of  his  own 
) production,  who  delivers  such  seed  to  a purchaser 
) via  a common  carrier,  or  who  advertises  same  in  a 
) newspaper  published  outside  the  county  of  his  resi 
) dence,  is  a seedsman  and  must  comply  with  all  the 
) requirements  of  the  Missouri  Seed  Law.  The  member 
) ship  of  such  producer  in  the  Missouri  Seed  Improve 
) ment  Association,  an  organization  which  tests  and 
) certifies  seed  produced  by  its  members,  does  not 
) take  such  producer  outside  the  purview  of  such 
) statute. 


September  1,  1953 


Honorable  L.  C.  Carpenter 
Com.  lie  8 loner 

State  department  of  Agriculture 
Jefferson  City,  Missouri 

jjear  Sir: 

V.e  have  your  opinion  request  of  August  19#  1953#  which  re- 
quest reads  as  follows: 

"The  iiissouri  Seed  Improvement  Association, 
incorporated  as  a non-profit  association 
under  the  State  i»aw  of  iiissouri,  concerns 
its  self  with  the  production  and  distribu- 
tion of  certified  seed.  Tnis  association, 
as  a group,  holds  a seedsman's  permit,  the 
number  (4&0Q)  of  which  appears  on  all  con- 
tainers bearing  certified  seed  labels.  These 
labels  carry  the  information  as  to  seed  identifi- 
cation required  by  the  Missouri  Seed  Law  (sec- 
tions 266.010  to  266.130)  and  in  addition  the 
growers  declaration  and  the  growers  signature. 

The  apparent  intent  of  this  association  is  that 
a joint  responsibility  for  the  seed  is  assumed 
by  the  grower  and  the  Missouri  Seed  Improvement 
Association. 

"The  growers  of  certified  seed  are  farmers  sell- 
ing seed  of  their  own  production,  however,  ad- 
vertisements of  this  seed  will  appear  in  publica- 
tions outside  of  the  county  in  which  the  growers 
reside;  also  common  carriers  would  be  used  in 
delivering  this  seed  in  some  cases. 

"Section  266.060  of  the  iiissouri  Seed  Law  provides 
that  under  certain  conditions  farmers  are  not  re- 
quired to  comply  with  sections  266.050,  266.0^0 
and  266.070  of  this  act. 
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"Will  you  please  give  us  an  opinion  ae  to 
whether  the  growers  and  sellers  of  certified 
seed  come  within  the  farmer-exemption  clause 
or  if  these  growers  would  be  termed  'seeds- 
men' as  defined  in  the  Missouri  Seed  Law* 

"A  booklet  entitled  'Missouri  Seed  News'  is 
enclosed  as  reference  material  in  regard  to 
the  Missouri  Seed  Improvement  Association.” 

The  Missouri  Seed  Improvement  Association  does  not,  we  under- 
stand from  your  letter  and  from  a pamphlet  you  have  enclosed,  buy 
or  sell  seed*  Vie  understand  that  it  merely  tests  seed  produced 
by  members  of  the  Association,  and,  if  found  to  measure  up  to  its 
quality  standards,  certifies  such  seed  to  measure  up  to  such 
standards*  The  grower  then  sells  the  seed* 

The  answer  to  the  question  raised  in  your  request  is  answered 
by  a portion  of  Lection  266*060,  Mo.  K*S.,  Cum*  Supp*  1951*  reading 
thus: 


11  (3)  * * except  farmers  and  seed  producers 

shall  be  classed  as  seedsmen  and  must  comply 
with  all  tne  provisions  of  sections  266*011 
to  266*120  when  such  farmers  or  seed  producers 

******* 

M(b)  bell  and  deliver  seed  to  a purchaser 
by  way  of  common  carrier. 

******* 

" (d)  Advertises  seed  for  sale  by  any  of 
the  recognized  advertising  media,  provided 
this  shall  not  prohibit  the  insertion  of 
notices  or  advertisements  in  newspapers 
or  publications  published  in  the  county 
in  which  such  farmer  or  seed  grower  re- 
sides or  the  posting  of  notices  in  the 
county  in  which  he  resides,  provided  that 
in  such  notices  or  advertisements  no  state- 
ment is  made  of  the  quality,  purity,  or 
cleanliness  of  the  seed.” 

The  obvious  meaning  of  this  section  is  that  farmers  and  seed 
producers  shall  be  classed  as  seedsmen  and  must  comply  with  all 
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the  provisions  of  the  Missouri  Seed  Law,  when  they  deliver  seed 
of  their  own  production  to  a purchaser  via  common  carrier,  or 
when  they  advertise  it  by  newspapers  published  outside  the  county 
in  which  the  grower  resides. 

Their  membership  in  the  Missouri  heed  Improvement  Association 
cannot  serve  to  take  such  seed  producers  out  of  the  purview  of 
this  statute. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  under  Section  266.060, 
Mo.  R.S.,  Cum.  Supp.  1951#  a farmer  or  seed  producer  selling  seed 
of  his  own  production,  who  delivers  such  seed  to  a purchaser  via 
a com  :on  carrier,  or  who  advertises  same  in  a newspaper  published 
outside  the  county  of  his  residence,  is  a seedsman  and  must  comply 
with  all  the  requirements  of  the  Missouri  Seed  Law.  It  is  further 
our  opinion  that  the  membership  of  such  producer  in  the  Missouri 
Seed  Improvement  Association,  an  organization  which  tests  and 
certifies  seed  produced  by  its  members,  does  not  take  such  producer 
outside  the  purview  of  such  statute. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  W.  Lon  Kennedy. 


Yours  very  truly. 


JOHN  M.  lALTON 

Attorney  General 


WDK:fh, lw 
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AGRICULTURE:  ) 


A statement  in  an  advertisement  that  seed  has  been 
"cleaned"ci^  re  cleaned"  is  not  a "statement  of  the 
quality,  purity,  or  cleanliness  of  the  seed"  within 
the  contemplation  of  Subsection  (3)  (d)  of  Section 
266.080,  Cum.  Supp.  1951;  and  that  a farmer  selling 
seed  of  his  own  production  is  not,  by  reason  of  use 
of  such  description  in  advertising,  deprived  of  the 
exemption  provided  him  by  said  section. 


September  3,  1953 


Honorable  L,  C,  Carpenter 
Commie sioner 

State  Department  of  Agriculture 
Jefferson  City,  Missouri 

Dear  Sir: 

We  have  your  opinion  request  of  Auguet  17,  1953*  whioh 
request  reads  as  follows: 

"Section  266.080  of  the  Missouri  Seed 
Law  provides  that  under  certain  condi- 
tions, farmers  are  not  required  to 
complv  with  Sections  266.650,  26o.060, 
and  266.070  of  this  aot. 

"Among  these  provisions  is  the  right  to 
advertise  in  newspapers  or  publications 
published  in  the  county  in  whioh  the 
farmer  resides,  provided  that  Buoh 
advertisements  do  not  contain  any  state- 
ments with  reference  to  quality*  purity 
or  cleanliness  of  the  seed. 

"The  following  notices  are  examples  of 
local  advertising  found  by  our  inspectors: 

"'Balboa  Rye:  de-oleaned  and  sacked. 

&2.10  bushel.  Kentucky  31  Fescue 
cleaned.  15^  pound.  Ray  Swisher*  4 
miles  west  of  ’.arrensburg  on  highway  50.  ' 

"'For  Sale:  Reoleaned  balboa  rye  seed 
#3*00  per  bushel.  James  M,  Eppright, 

V arrensburg. ' 

"'For  Dale:  Good  recleaned  Balboa  Rye* 
plenty  of  it.  *1*75  per  bu.  W.  B.  Skidmore* 

Knob  Roster,  Mo.  xtouts  1. ' 
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’’it  Is  our  Interpretation  that  the  use  of 
the  word  ‘re-cleaned’  is  a reference  to 
quality  and  cleanliness  of  the  seed  and 
therefore  should  not  be  used  in  advertis- 
ing; and  that  when  such  word  is  used  in 
local  advertising  the  person  inserting 
such  notice  becomes  a ' seedsinan'  as  defined 
in  this  act,  and  must  comply  with  all  pro- 
visions of  the  act. 


"Will  you  please  give  us  an  opinion  as  to 
whether  the  word  ’re-cleaned*  can  be  used 
in  advertising  by  farmers  claiming  exemption 
from  the  provisions  of  the  Missouri  Seed 
Law,” 


Subsection  (3)  of  Section  2->6,080,  Mo,  R,  S.,  Cum,  Supp. 
1951,  exempts  farmers  who  sell  seed  of  their  own  production 
from  the  operation  of  Sections  266,05>1,  266, 06l  and  266,071, 
Mo,  R,  S.,  Cum,  Supp,  1951,  unless  they  do  any  one  of  a 
number  of  things  described  in  Subsections  (3) (a),  (3)(b), 
(3)(c)  and  (3)(d)  of  Section  266, 080,  Mo,  R.  S,,  Cum,  Supp, 
195>1,  Subsection  (3)(d)  reads  as  follows: 

"(3)(d)  Advertises  seed  for  sale  by  any 
of  the  recognized  advertising  media,  provided 
this  shall  not  prohibit  the  insertion  of 
notices  or  advertisements  in  newspapers  or 
publications  published  in  the  county  in  which 
such  farmer  or  seed  grower  resides  or  the 
posting  of  notices  in  the  county  in  which  he 
resides,  provided  that  in  such  notices  or 
advertisements,  no  statement  is  made  of  the 
quality,  purity,  or  cleanliness  of  the  seed." 

Tills  portion  of  the  statute  will  permit  a farmer  to 
advertise  seed  of  his  own  production  in  a newspaper  published 
in  the  county  of  his  residence,  if  in  such  advertisement 
”no  statement  is  made  of  the  quality,  purity,  or  cleanliness 
of  the  seed,”  and  still  be  exempt  from  the  operation  of 
Sections  266,051,  266, 06l  and  2o6,071*  Mo,  R,  S,,  Cum, 

Supp,  19^1 • 

We  do  not  believe  that  a statement  in  an  ad,  describing 
advertised  seed  as  ”recleaned”  or  "cleaned”  is  such  a state- 
ment of  cleanliness,  quality  or  purity  as  will  deorive  the 
farmer  of  the  exemption  provided  by  Section  266,080,  Sub- 
section (3),  Mo.  R,  S.,  Cum,  Supp,  195>1, 
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The  statement  that  seed  has  been  ’’cleaned”  or  ”recleaned” 
conveys  to  a farmer  the  thought  that  the  seed  has  gone 
through  a mechanical  process,  the  object  of  which  is  to 
separate  weed  seeds  and  chaff.  The  statement  that  seed  has 
been  ’’cleaned”  or  ’’recleaned,"  then,  i3  equivalent  to  a 
statement  that  such  seed  has  been  subjected  to  this  mechanical 
separation  process.  Notice  that  there  is  no  statement  as  to 
the  effectiveness  of  the  process,  no  statement  that  the 
seed  is  "clean,"  We  do  not  believe  it  is  a "statement  of 
the  ■»  & **  cleanliness  of  the  seed,"  within  the  contemplation 
of  the  statute. 

It  is  not  a statement  of  the  "quality"  or  "purity"  of 
the  seed.  This  refers,  we  believe,  to  something  other  than 
the  presence  or  absence  of  extraneous  matter  In  the  seed  in 
bulk  (which  is  covered  by  the  use  of  the  word  "cleanliness" 
in  the  statute),  but  refers  instead  to  such  qualities  as 
percentage  of  germination,  and  physical  size  of  the  individual 
seed, 

CONCLUSION 

It  is  the  opinion  of  this  office  that  a statement  In  an 
advertisement  that  seed  has  been  "cleaned"  or  "reclcaned" 
is  not  a "statement  of  the  quality,  purity,  or  cleanliness 
of  the  seed"  within  the  contemplation  of  Subsection  (3)(d) 
of  Section  266*080,  Mo.  ft,  S,,  Cura.  Supp . 1951}  and  that  a 
farmer  selling  seed  of  his  own  production  is  not,  by  reason 
of  use  of  such  description  in  advertising,  deprived  of  the 
exemption  provided  him  by  said  section. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  V’,  Don  Kennedy." 


Yours  very  truly. 


WDK/fh 


JOHN  M.  DALTON 
Attorney  General 


A farmer  offering  unlabeled  seed  for  sale  by  a 
public  sales  service  violates  Section  266.071, 
Paragraph  1,  Subsection  (2),  RSMo,  Cumulative 
Supplement,  1951,  and  the  operator  of  a "community 
sales  service"  may  also  be  held  criminally 
liable  for  selling  unlabeled  seed  in  violation  of 
the  above  section. 


September  '22,  1953 


Honorable  L.  C.  Carpenter 
Commissioner 

department  of  Agriculture 
Jefferson  City,  Missouri 

dear  Mr*  Carpenter: 

By  your  letter  of  April  7*  1953*  you  request  an 
official  opinion  of  this  department  as  follows: 

"Section  266.080  of  the  Missouri  Seed 
Law  (1951),  provides  that  the  provi- 
sions of  this  law  shall  not  apply  ‘to 
a farmer  sho  sells  seed  of  his  own 
production,  except  farmers  and  seed 
producers  shall  be  classed  as  seeds- 
men and  must  comply  with  all  the  pro- 
visions of  this  law  when  suoh  farmers 
or  seed  producers  sell  seed  by  any 
public  sales  service.1 

"Will  you  please  give  us  an  opinion 
as  to  whom  is  considered  the  responsi- 
ble party  for  seed  sold  through  our 
so-called  ‘Community  Sales',  the  person 
offering  the  seed  for  sale  through  the 
sales  barn,  or  the  operator  of  the  sales 
barnf " 

You  subsequently  stated  that  the  particular  offense 
to  which  you  had  reference  was  the  sale  of  unlabeled  seed, 
in  violation  of  Section  266.071*  RSMo,  Cumulative  Supple- 
ment, 1951*  Subsection  1 (2). 

We  assume  the  "Community  Sales",  referred  to  in  your 
request,  to  be  a public  community  auction  sale,  conducted 
as  a regular  business,  to  which  the  public  is  invited  to 
bring  articles  for  sale  at  public  outcry.  The  sale  being 
conducted  on  premises  owned  or  under  control  of  the  pro- 
prietor of  the  business.  At  any  given  sale  there  may  be 
sold  many  articles  of  a sundry  nature.  The  public  is  in- 
vited to  attend  the  auction  sale  and  buy  the  articles 
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Honorable  L.  C.  Carpenter: 


offered.  The  articles  are  sold  at  auction;  the  auctioneer 
being  the  proprietor  himself,  or  in  the  employ  of  the  pro- 
prietor. Section  266.071  requires  that  agricultural  or 
vegetable  seed  be  labeled: 

"1.  It  shall  be  unlawful  for  any  person 
to  sell,  offer  for  sale,  or  expose  for 
sale  any  agricultural  or  vegetable  seed 
within  this  state 

* « * * c-  v v a « «««««« 

"(2)  Not  labeled  in  accordance  with  the 
provisions  of  sections  266.011  to  266.120 
or  having  a false  or  misleading  labeling." 

Penalty  for  violation  of  the  above  is  provided  by 
Section  266.111: 

"1.  Every  violation  of  the  provisions  of 
sections  266.011  to  266.120  shall  be  deem- 
ed a misdemeanor. 

"2.  When  the  commissioner  of  agriculture 
shall  find  that  any  person  has  violated 
any  of  the  provisions  of  sections  266.011 
to  266.120,  he  or  his  duly  authorized  agent 
or  agents  may  institute  proceedings  in  the 
circuit  court  or  court  of  common  pleas  of 
the  county  or  city  in  which  the  violation 
occurred,  to  have  such  person  convicted 
therefor;  or  the  commissioner  of  agricul- 
ture may  file  with  the  attorney  general 
with  the  view  of  prosecution,  3uch  evi- 
dence as  may  be  deemed  necessary.  It 
shall  be  the  duty  of  the  prosecuting  at- 
torney or  circuit  attorney  for  the  county 
or  city  in  which  the  violation  occurred, 
or  the  attorney  general,  as  the  case  may 
be,  to  institute  proceedings  at  once 
against  any  person  charged  with  a viola- 
tion of  sections  266.011  to  266.120  if, 
in  the  Judgment  of  such  officer,  the  in- 
formation submitted  warrants  such  action. 

After  Judgment  by  the  court  in  any  case 
arising  under  sections  266.011  to  266.120, 
the  commissioner  of  agriculture  may  pub- 
lish the  compile  te  facts  pertinent  to  the 
issuance  of  the  Judgment  by  the  court  in 
such  manner  as  he  may  deem  best." 
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Honorable  L.  C.  Carpenter: 


l.xemptions  to  the  provisions  of  Section  266.071 
are  provided  by  Section  266.080,  the  exemption  here  per- 
tinent, being  Subsoction  (3)  (c): 

"The  provisions  of  sections  266.05>1, 

266.061  and  266.071  shall  not  apply: 

"(3)  To  a farmer  who  sells  seed  of  his 
own  production,  except  farmers  and  seed 
producers  shall  be  classed  as  seedsmen 
and  must  comply  with  all  the  provisions 
of  sections  266.011  to  266.120  when  such 
farmers  or  seed  producers 

*«*«««•««»«•«•«* 

"(c)  Sell  seed  by  any  public  sales  ser- 
vice." 

To  determine  whether  a farmer  who  sells  seed  under 
the  circumstances  presented  in  your  request,  we  must  deter- 
mine whether  said  farmer  does  "expose  for  sale"  such  seed 
"by  any  public  sales  service." 

The  Springfield  Court  of  Appeals  in  State  vs.  Eogan, 
252  S.W.  90,  l.o.  91#  approved  this  definition  of  "expose 
for  sale": 


# An  instruction  in  that  case  de- 
fined 'expose  for  sale'  as  the  keeping 
and  showing  for  the  purpose  of  selling, 
and  again  defined  the  term  in  another 
instruction  to  mean  'to  place  in  view 
with  the  purpose  and  intention  of  sell- 
ing.' These  definitions  are  not  ap- 
proved or  disapproved  in  the  opinion, 
but  we  think  them  correct.  * * 

It  is  clear  this  type  of  selling  is  by  a "public 
sales  service",  since  the  sale  is  open  to  the  general 
public,  both  as  sellers  and  buyers.  Therefore,  we  con- 
clude that  a farmer  selling  agricultural  seed  through  a 
community  auction  must  comply  with  Section  266.071#  Para- 
graph 1,  Subsoction  (2),  RSMo  Cumulative  Supplement,  1951. 
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Honorable  L.  C.  Carpenter: 


Your  second  question  is  whether  the  operator  of 
the  "community  sales"  must  determine  that  seed  sold 
through  his  service  is  labeled  in  accordance  with  Sec- 
tion 266.071*  Paragraph  1,  Subsection  (2).  Because 
such  person  does  "offer  for  sale  or  expose  for  sale" 
such  seed,  and  does  not  fall  within  the  exemptions  al- 
lowed by  Section  266.080,  he  must  not  sell  unlabeled 
seed. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that 
a farmer  offering  unlabeled  seed  for  sale  by  a public 
sales  service  is  in  violation  of  Section  266.071*  Para- 
graph 1,  Subsection  (2),  RSMo  1949*  Cumulative  Supplement 
19^1*  and  that  the  operator  of  a "community  sales  service 
may  also  be  held  criminally  liable  for  selling  unlabeled 
seed  in  violation  of  the  above  section. 

The  foregoing  opinion,  which  I hereby  approve, 
was  prepared  by  my  Assistant,  Mr.  Paul  McGhee. 


Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 
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SPECIAL  ROAD  DISTRICT:  Construction  o*'  Section  233.320  and  233.325 
COUNTY  COITiT:  RSKo.  1949  relative  to  the  formation  or 

STATUTiiS:  special  road  districts. 


December  4>  1953 


Honorable  William  J.  Cason 
Prosecuting  Attorney 
Henry  County 
Clinton,  Missouri 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an  opinion 
which  reads: 

"I  would  like  an  opinion  on  certain  portions  of 
Section  233*320  and  233*3 25  of  Missouri  Revised 
Statutes  of  1949  with  reference  to  the  formation 
of  a special  road  district* 

"The  firs  question  is  as  to  the  meaning  of  the 
word  ’owners'  aa  used  in  sub-section  one  of  Taction 
233*325*  Specifically,  does  a tenant  in  common 
holding  a one-third  interest  in  approximately  180 
acres  have  a right  to  sign  the  petition  mentioned 
in  the  statute  as  ’owners'  for  the  full  ISO  acres, 

60  acres,  or  for  any  acres? 

"^oes  one  who  holds  land  as  one  of  two  tenants 
by  the  entirety  ht.ve  a right  to  sign  ss  owner  of  the 
full  acreage  ov;ned  by  both,  one-half,  or  of  any 
of  the  acres? 

"/gain  with  reference  to  Section  233*325*  assuming 
there  to  be  640  acres  included  in  the  purposed  district 
and  that  40  acres  is  public  land  and  that  200  acres 
are  owned  by  persons  who  are  non-residents  of  the 
purposed  district,  is  it  only  necessary  to  have  a 
majority  of  the  acres  owned  by  residents  of  the 
purposed  district  or  In  the  above  hypothetical  201 
acres? 

"Assuming  all  requirraents  have  been  met  and  the 
petition  to  be  in  proper  form  does  the  County  Court 
have  the  power  in  its  discretion  to  refuse  to  form 
the  special  rood  district  under  the  above  statutes. 
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"Sub-section  three  of  Section  233*320  states  that  the 
purposed  district  shall  include  at  least  61+0  acres  of 

contiguous  territory,  if  public  land  is  included 
within  the  purposed  district  doeB  it  count  as  a portion 
of  the  61+0  acres  of  contiguous  territory? 

"There  is  at  present  a petition  for  the  formation  of  a 
special  road  district  pending  in  the  Henry  County  Court, 
for  this  reason,  your  prompt  attention  will  be  sincerely 
appreciated*" 

This  request  contains  some  five  questions  of  law  construing 
sections  233*320  and  233*325  RSMo.  191+9*  We  shall  answer  these 
questions  in  order  in  which  they  appear  in  your  request  for  an 
opinion. 

You  first  inquire  if  a tenant  in  common  holding  a one-third 
interest  in  approximately  160  acres  has  a right  to  sign  the 
petition  mentioned  in  Section  233*325#  supra,  as  owner  for  the 
full  180  acres. 

Section  233*325  roads  in  part: 

"When  ever  a petition,  signed  by  the  owners  of  a 
majority  of  the  acres  of  land  owned  by  residents 
of  the  county  residing  within  the  district  proposed  to 
be  organised,  and  sotting  forth  the  proposed  name  of 
the  district,  and  giving  the  boundaries  thereof  and  the 
number  of  acres  owned  by  each  signer  and  the  names  of 
other  owners  of  land  residing  within  such  boundaries  so  far 
as  known,  and  the  number  of  acres  owned  by  each  so  far 
as  known,  * * * 

"On  the  first  day  of  said  term  of  court,  or  as  soon 
thereafter  as  its  business  will  permit,  the  court  shall 
hear  such  petition  and  remonstrance,  and  may  make  any 
change  in  the  boundaries  of  such  proposed  district  as  the 
public  good  may  require  and  make  necessary,  and  if  after 
such  changes  are  made  it  shall  appear  to  the  court  that 
such  petition  is  signed  or  in  writing  consented  to  by  the 
owners  of  a majority  of  all  the  acres  of  land  owned  by 
residents  of  the  county  residing  within  the  district  as  so 
changed,  the  court  shall  make  an  order  incorporating  such 
public  road  district,  and  suoh  order  shall  set  out  the 
boundaries  of  such  district  as  established. 

"If  no  remonstrance  shall  have  been  filed,  or  all 
remonstrances  filed  are  overruled  by  the  court,  the 
court  shall  determine  whether  such  petition  has  been 
signed  by  the  owners  of  a majority  of  the  acres  of  land 
owned  by  residents  of  the  county  residing  within  the 
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district,  and,  if  so,  shall  make  an  order  incorporating, 
the  district  with  the  boundaries  given  in  the  petition, 
or  such  boundaries  as  may  be  set  forth  in  an  amended 
petition  signed  by  the  ovners  of  a majority  of  the  acres 
of  land  ovned  by  residents  of  the  county  residing  within 
distriot,  effected  thereby}  * * *" 

Owner  has  been  defined  in  many  different  ways  depending  upon 
its  particular  use  in  a statute.  As  stated  in  volume.  42  Am.J.P. 
Section  39*  page  21?  which  reads  in  part: 

”■»  * -iffhe  term  'owner'  is  frequently  used  in  statutes 
relating,  particularly  to  matters  which  form  the  subject 
of  specific  articles  in  this  work,  and  its  meaning,  in 
such  cases  is  discussed  in  the  particular  article,  as 
illustrated  by  the  references  below.” 

We  are  unable  to  find  any  decisions  in  this  State  construing 
the  word  "owner”  as  used  in  Sections  233*320  and  233*325  RSKo.  1949. 
However,  we  do  find  such  decisions  of  courts  in  other  states  which 
under  rules  of  statutory  construction  are  not  conclusive  but  are 
persuasive.  In  Kerritt  vs.  City  of  ftewanee,  $1  K.E.  867,  870  and 
072  the  oourt  in  construing  a statute  concerning  local  elections  for 
improvements,  one  of  the  prerequisites  for  said  improvement  be!  ng 
that  a majority  of  the  owners  of  the  abutting  property  must 
petition  for  such  local  improvement,  held  that  a tenant  in  common 
could  not  sign  a petition  in  behalf  of  co-tenants  and  in  so 
holding  the  court  said: 

" # * So  far  as  the  tenants  in  common  are  concerned,  there 
is  no  claim  that  they  had  any  authority,  either  oral 
or  written,  to  sign  the  names  of  the  other  tenants  In  common 
of  each  lot  which  they  represented.  Neither  is  it  claimed 
that  there  was  any  ratification  by  the  tenants  in  common 
not  signing  of  the  acts  of  those  who  did  sign.  It  must, 
therefore,  of  necessity  be  true  that  the  signature  of  one 
tenant  in  common  of  a lot  was  not  the  signature  of  the 
owners  of  the  other  undivided  interests  In  the  lot.  It 
follows  that  each  tenant  in  common  who  signed  the  petition 
only  signed  for  the  Individual  part  of  the  lot  which  he 
owned,  and  not  for  the  undivided  portions  thereof  which  he 
did  not  own.  * 

”The  word  'owner'  as  here  used  in  the  statute,  means 
owner  in  fee.  Cases  cited.” 

In  Warren  v.  Borawski,  37  Atlantic  2d,  364  Local  Cite  366, 

130  Conn.  676  the  Court  held  that  a tenant  in  common  of  an 
undivided  one-half  interest  in  a lot  affected  by  a proposal  and 
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amendment  to  a zoning  ordinance,  was  not  an  owner  within  the  pro- 
visions of  an  ordinance  requiring  three-fourth  vote  of  the  common 
council  to  change  an  ordinance  if  the  owner  of  twenty  per  cent  of 
the  property  affected  protested  against  the  change,  it  being 
necessary  for  those  owning  the  entire  interest  in  said  lot  to  join 
in  order  to  make  his  valid  protest.  In  so  holding  the  Court  said: 

"On  the  other  hand,  in  holding  that  one  tenant  in  common 
could  not  sign  a petition  for  an  improvement,  the  court, 
in  21,  73  A.  984,  985,  said:  'The  position  of  the  appellee 
In  regard  to  this  nutter  (that  the  part  of  the  frontage 
proportionate  to  the  interest  of  a signing  tenant  In 
common  should  be  counted)  cannot  be  sustained  upon  any 
theory  either  of  law  or  common  sense.  The  law  requires  the 
petition  (for  street  paving)  to  be  signed  by  the  owners  of 
the  property.  This  means  by  ell  of  the  owners  in  any  given 
piece  cf  property.  To  hold  otherwise  would  be  to  hold  that. 

If  all  the  property  on  any  block  were  owned  by  tenants  In 
common,  the  holder  of  an  undivided  1/lOOth  interest  In  the 
same  might  cause  the  block  to  be  paved  and  the  lien,  there- 
fore, to  attach  to  the  property,  although  the  owners  of  the 
other  99/lOOth  Interest  were  opposed  to  it.  The  position 
that  the  proportionate  part  of  the  frontage  representing 
the  proportion  of  the  co-tenant's  interest  may  be  counted 
upon  his  signature  Is  equally  untenable.  The  petitioner  in 
this  case  does  not  own  25  feet  of  this  property.  His  interest 
an  undivided  Interest  In  every  foot  of  it,  and  no  particular 
foot  frontage  may  be  set  aside  for  him,  because  In  every 
foot  so  set  aside  his  co-tenant  would  be  an  equal  owner. ' 

To  the  same  effect  are  California  Borough  v.  Cowell,  50 
Pa.  Super.  521,  523;  Marcus  v.  Board  of  Street  Commissioners, 
252  Mass.  331,  335,  147  N.E.  866;  Mulligan  v.  Smith,  59 
Cal.  206,  225;  People  ex  rel.  ^rownell  v.  Foard  of 
Assessors,  Sup.,  109  N.Y.S.  991,  994;  Merritt  v.  Kewanee, 

175  111.  537,  544,  51  n.e.  867. 

"The  purpose  of  the  statute  in  requiring  a three-fourths 
vote  of  the  council  if  a protest  Is  filed  by  owners  of  20 
per  cent  of  the  property  affected  is  to  give  some  protection 
to  those  owners  against  changes  to  which  they  object.  A 
petition  for  an  improvement  is  positive  and  a protest  against 
a change  In  cone,  negative,  but  both  Involve  changes  Jjn  exist- 
ing conditions  and  the  reasoning  of  the  Pennsylvania  court 
applies,  in  substance,  to  both  situations.  It  is  more 
practical  and  logical  to  give  the  same  meaning  to  the  word 
'owner'  in  both  cases.  As  shown  above,  the  cases  are  nearly 
unanimous  In  holding  that  a cotenant  is  not  an  'owner'  when 
a petition  for  improvement  Is  Involved,  and  we  hold  that,  as 
well,  within  the  meaning  of  the  ordinance  in  question  those 
owning  the  entire  interest  In  the  property  must  join  in  order 
to  make  a valid  protest. 
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In  view  of  the  foregoing  decisions,  we  conclude  that  one  tenant 
in  common  Pigning  said  petition  cannot  be  construed  as  being  an 
owner  under  the  foregoing  statutory  provisions  unless  all  of  the 
tenants  in  common  owning  said  property  sign  said  petition. 

You  next  Inquire  if  one  who  holds  land  as  one  of  two  tenants 
by  the  entirety  has  a right  to  sign  as  owner  of  the  full  acreage 
owned  by  both,  one-half,  or  of  any  of  the  acreage. 

The  law  Is  well  established  that  tenants  by  the  entirety  have 
but  one  title,  each  owns  the  whole  and  neither  without  concurrence 
of  the  other  has  the  power  to  convey  to  any  third  person  and  thus 
sever  the  tenancy,  Furthermore,  neither  have  an  interest  in  an 
undivided  portion  thereof,  Kennedy  v.  Rutter,  6>  Atlantic  2d  17, 

21,  110  V.T.  332.  In  other  words,  a tenant  by  the  entirety  Is  the 
same  as  tenants  in  common  except  that  a tenant  by  the  entirety  has 
the  right  of  survivorship,  MacFarlane  v.  State,  29  N.Y.  Supp. 

2d  996,  997. 

Tn  view  of  the  foregoing  decision,  we  hold  like  in  the  case  of 
tenants  In  common  the  signature  of  only  one  owning  as  tenants 
by  the  entirety  would  be  of  iio  effect  but  It  will  require 
signature  of  both  husband  and  wife  since  they  have  the  one  title, 
survivor  take  all,  neither  have  an  undivided  interest  in  any 
particular  portion  of  said  property  and  furthermore,  neither  can 
convey  any  part  thereof  without  the  signature  and  approval  of  the 
other  party. 

Your  next  request  is  whether  or  not  public  land  located  in  such 
proposed  district,  shall  be  classified  as  land  owned  by  a non- 
resident or  is  It  such  as  might  be  considered  owned  by  a resident  of 
the  county  residing  within  the  district.  This  raises  a rather 
difficult  point  of  law  and  one  which  we  have  been  unable  to  find 
any  deoision3  In  point.  We  are  assuming  that  by  public  land  you  have 
reference  to  such  land  that  might  be  taken  in  the  name  of  the  State 
of  Missouri  for  the  benefit  and  use  of  some  particular  department  or 
agency  of  the  State  and  that  the  State  of  Missouri  owns  the  Pee 
to  said  land.  So  In  rendering  this  decision  we  shall  consider 
land  referred  to  as  public  land  in  your  request  only  land  held  by 
the  State  or  the  United  States  of  America  In  Fee  Simple. 

In  view  of  the  particular  wording  of  the  statute  in  organising 
such  special  road  districts,  requiring  the  signature  of  owners  of 
a majority  of  the  acres  of  land  owned  by  residents  of  the  county 
residing  within  the  district,  we  believe  that  in  determining  who 
owns  the  majority  of  acreage  in  said  proposed  road  district,  that 
you  need  not  consider  such  public  land  as  owned  by  residents  of  the 
county  residing  within  the  district.  In  some  Instances  for  certain 
purposes  only,  such  public  land  might  be  considered  as  being  owned 


-5- 


Honorable  William  J,  Cason 


by  a resident  of  the  county;  however,  we  cannot  conceive  of  any 
public  entity  as  being  considered  residing  within  the  county. 

You  next  inquire  if  assuming  all  requirements  have  been  met 
and  the  petition  is  in  proper  form,  does  the  county  court  have  the 
power  within  its  discretion  to  refuse  to  form  the  special  road 
district  under  the  foregoing  mentioned  statutes. 

In  answer  to  this  particular  inquiry,  we  are  enclosing  a copy  of 
an  opinion  rendered  by  this  department  under  date  of  July  17,  1951 
to  Hon.  don  Kennedy,  Nevada,  Missouri,  holding  that  the  County  Court 
has  some  discretion  when  and  if  remonstrances  are  filed  in  opposition 
thereto.  However,  if  no  remonstrances  are  filed,  then  the  only  duty 
the  County  Court  has  is  to  determine  whether  the  petition  has  been 
signed  by  the  owner  of  a majority  of  aores  within  proposed  district. 
(Page  1*  and  5#  enclosed  opinion. ) 

You  next  inquire  If  public  land  is  Included  within  a proposed 
district,  does  It  count  as  a portion  of  the  61*0  aores  of  contiguous 
territory  as  provided  under  section  233.320  RSMo.  191+9* 

V.e  assume  that  you  make  this  inquiry  by  reason  of  the  fact  that 
owners  of  such  public  land  may  not  be  considered  as  resident  owners 
residing  within  the  proposed  district  under  section  233*325»  supra. 
Section  233*320,  supra,  makes  no  distinction  as  to  the  requirement 
of  61*0  acres  of  contiguous  territory  In  said  proposed  district. 

This  may  include  land  ov.Tied  by  non-residents  and  public  owned  land. 

CONCLUSION 


(1)  It  is  the  opinion  of  this  department  that  one  tenant  in 
common  Is  not  an  owner  as  provided  under  section  233*320  and 
233*325  RSMo.  191*9  Rnd  authorized  to  sign  a petition  for  forming 

a special  road  district  for  the  reason  he  does  not  have  an  Interest 
In  any  undivided  portion  of  the  whole.  However,  such  tenant  in 
common  may  along  with  all  other  co-tenants  sign  said  petition  for 
the  formation  of  said  road  district  as  provided  by  statute. 

(2)  Neither  the  husband  or  wife  alone  owning  property  by  the 
entirety  are  authorised  to  sign  such  petition  for  the  formation 
of  such  a road  district,  for  the  seme  reason  that  one  tenant  in 
common  cannot  sign  said  petition  and  further  for  the  reason  that  in 
the  case  of  tenants  by  the  entirety  the  right  of  survivorship 
exists.  However,  both  tenants  by  the  entirety  are  under  the  statute 
as  owners  authorized  to  sign  such  a petition. 
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(3)  In  determining  who  owns  the  majority  of  acreage  in  said 
proposed  district,  it  is  not  necessary  to  take  into  consideration 
land  owned  by  the  State  of  Missouri  or  by  the  United  States  of 
America  in  said  proposed  district  for  the  reason  that  if 

either  owns  siich  land  it  cannot  qualify  'inder  the  law  as  a resident 
of  the  county  and  reaiding  within  said  district* 

(4)  The  County  Court  has  some  discretion  in  ordering  a proposed 
district  incorporated  if  remonstrances  are  filed  in  opposition 
thereto.  However,  if  none  arc  filed  then  the  only  duty  the  County 
Court  has  is  to  determine  vrtiether  the  Petition  has  been  signed  by 
the  owners  of  a majority  of  acres  within  the  proposed  district  and 

if  it  so  finds,  it  has  the  absolute  duty  to  issue  an  order 
incorporating  said  road  district.  (Soe  enclosed  opinion  pages  4 and  5*) 

(5)  Public  laud  included  within  a proposed  road  district  may 
be  considered  as  a portion  of  the  640  acres  of  contiguous  territory 
as  provided  under  Section  233*320,  supra. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  Assistant,  Mr.  Aubrey  P.  Hammett,  dp. 


Very  truly  yours. 


JOHN  M.  DALTON 

Attorney  General 


ARHtlv 


Enclosure 


GARNISHMENT:  In  Magistrate  Court  only  money  owed  to  the 

MAGISTRATE  COURTS:  defendant,  by  the  garnishee,  at  time  of 

answer  of  interrogatories  is  subject  to 
garnishment. 


Honorable  Joseph  P.  Collins 
Chief  Magistrate 

The  Magistrate  Court  of  the  City  of  St. Louis 
Civil  Courts  Building 
12th  and  Market  Streets 
St.  Louis,  Missouri 

Dear  Judge  Collins: 

In  your  letter  of  May  13th,  1953#  you  request- 
ed an  official  opinion  of  this  office  as  follows: 

"Under  the  garnishment  law  applicable 
to  Magistrate  Courts,  an  Execution  and 
Garnishment  may  be  issued  returnable 
within  ninety  days  after  service  of 
the  same.  In  several  instances,  a 
garnishee,  immediately  upon  being 
served  with  the  Summons  of  garnish- 
ment, made  return  in  writing  and  in 
such  return  admitted  the  indebtedness 
to  the  employee  of  the  amount  due  at 
the  time  of  the  service  of  the  garnish- 
ment and  paid  the  same  into  the  regis- 
try of  the  Magistrate  Court,  although 
the  garnishment  was  not  returnable  un- 
til ninety  days  after  date  of  service. 
The  plaintiff  who  ordered  the  garnish- 
ment insists  that  the  Magistrate  Court 
may,  at  the  end  of  the  ninety-day  period 
and  after  the  filing  of  interrogatories 
by  the  plaintiff  and  the  service  of  the 
same  upon  the  garnishee,  bring  the  gar- 
nishee into  court  for  the  purpose  of 
ascertaining  its  indebtedness  to  the 
employee  during  the  entire  ninety  day 
period  even  though  the  employer  had 
answered  within  a day  or  two  after 


Honorable  Joseph.  P*  Collins: 


being  served  with  the  Summons  of 
garnishment*  The  employer  (gar- 
nishee) on  the  other  hand  claims 
that  having  filed  its  answer  to 
the  garnishment  upon  being  served 
with  a Summons  of  garnishment, 
that  this  Court  has  no  jurisdic- 
tion to  inquire  as  to  the  earnings 
of  the  employee  during  the  remainder 
of  the  period  until  the  expiration 
of  the  ninety  days  from  the  date  of 
the  execution  and  garnishment*" 

Section  525*320,  RSMo  1949#  makes  provision  for 
summoning  a garnishee  before  a Magistrate  as  follows: 

"If  there  be  not  sufficient  goods 
and  chattels  whereon  to  levy  an  ex- 
ecution, the  sheriff  shall  summon 
in  writing,  as  garnishees,  such 
debtors  or  other  persons  having  in 
their  possession  or  under  their  con- 
trol money,  property  or  effects  of 
the  defendant  in  the  execution,  as 
may  be  named  to  him  by  the  plaintiff 
or  his  agent,  to  appear  before  the 
magistrate  at  a time  and  place  to 
be  specified  In  the  summons,  not 
more  than  nine  tv  deer  s from  the  ser- 
vice of  the  same,  to  answer  such 
interrogatories  as  may  be  exhibited 
against  them  touching  their  indebt- 
edness, or  their  possession  or  con- 
trol of  money,  property  or  effects 
belonging  to  such  defendant,  and 
like  proceedings  shall  be  had  there- 
on before  the  magistrate  to  final 
Judgment  and  execution,  as  in  suits 
instituted  by  attachment  in  magis- 
trate courts*" 

(Underscoring  ours.) 

However,  although  the  summons  must  specify 
a time  and  place  for  appearance  of  the  garnishee,  such 
garnishee  may,  at  his  option,  appear  before  the  return 
date  under  authority  of  Section  525*340,  RSMo  1949: 

"Any  garnishee,  being  summoned,  may, 
at  his  option,  appear  and  answer  the 
interrogatories  before  the  return  day 
of  the  attachment*" 
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Honorable  Joseph  P.  Collins: 


Section  525.330,  RSMo  1949*  specifically  states 
that  only  indebtedness  at  the  time  of  answer  may  be  in- 
quired into: 


"The  following  interrogatories,  and 
none  other,  shall  be  propounded  to  a 
garnishee  summoned  in  a suit  before 
a Justice  of  the  peace,  which  he  shall 
answer  on  oath:  First,  &Ji.  the  time  of 
afllTlSfi  OL  J ills.  had  you  in 

your  possession,  or  under  your  control, 
any  property,  money  or  effects  of  the 
defendant?  If  so,  state  what  property, 
how  much  and  of  what  value,  and  *fcat 
money  or  effects;  second,  the  time 
of  service  &£  t&e  garnishment,  did  you 
owe  the  defendant  any  money,  qt  dg  you 
owe  him  any  now?  If  so,  how  much,  on 
what  account,  and  when  did  it  become 
due?  If  not  yet  due,  when  will  it 
become  due?" 

(Underscoring  ours.) 


That  the  above  section  is  applicable  to  Magistrates,  is 
made  clear  bv  House  Bill  No.  28l,  appearing  in  Laws  of 
Missouri,  1945.  page  1079  (this  section  dropped  in  the 
1949  Revision) : 

"Whenever,  in  any  statute,  the  word 
’Justice*  (referring  to  Justice  of 
the  peace)  or  the  words  ’Justice  of 
the  peace*  appear,  said  word  or  words 
shall  hereafter  be  deemed  to  include 
and  refer  to  ’magistrate,*  unless 
there  be  something  in  the  subject  or 
context  repugnant  to  such  construc- 
tion." 

Since  the  Magistrate  Court  is  prohibited  from 
inquiry  as  to  indebtedness  incurred  subsequent  to  gar- 
nishee’s answer,  the  Court  is,  of  course,  unable  to  make 
any  order  touching  upon  any  such  indebtedness,  and  can 
only  deal  with  subsequent  indebtedness  by  issuance  of 
further  summons. 


CONCLUSION 

It  is,  therefore,  the  opinion  of  this  office  that 
a garnishee  may,  at  his  option,  appear  and  make  answer 
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Honorable  Joseph  P.  Collins: 


before  return  day  specified  in  the  summons;  and  that  the 
Magistrate  may  only  make  order  concerning  indebtedness 
to  the  defendant  at  the  time  of  answer  of  interrogatorie 
by  the  garnishee. 

The  foregoing  opinion,  which  I hereby  approve, 
was  prepared  by  my  Assistant,  Mr.  Paul  McGhee. 


Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 


PMcG:lw:irk 


GRAND  JURY: 
CRIMINAL  LAW: 
EVIDENCE: 
CIRCUIT  COURT: 


Authority  of  member  of  a grand  jury  to  testify  in 
trial  on  an  indictment  as  to  a confession  made 
before  said  grand  jury  by  the  defendant.  Official 
court  reporter  who  took  testimony  before  grand 
jury  unauthorized  to  testify  at  the  trial  on  an 
indictment  returned  by  the  grand  jury# 


JOHH  M#  DALTON 

ZXZXZX1XZXZ 


March  5*  1953 


Honorable  Frank  D#  Connett,  Jr# 
Assistant  Prosecuting  Attorney 
Buchanan  County 
St.  Joseph,  Missouri 


Dear  Sir* 

This  will  acknowledge  receipt  of  your  recent  request 
for  an  official  opinion,  which  reads* 

e wo  Id  like  to  have  your  opinion  ns 
to  the  law  on  the  following  set  of  facts* 

” certain  defendant  appeared  before  the 
Buchanan  County  '"rund  Jury  and  voluntarily 
confessed  to  having  ©omitted  certain 
crincs#  Pres  *nt  at  t:.at  time  was  nn 
official  reporter  of  tho  Circuit  Court, 
pursuant  to  ■ action  5-  0.105*  R.S.Fo., 

I9L9 . The  Cr<'nd  Jury  presented  an  indict- 
ment charging  said  defend nnt  with  having 
comr itted  the  crime  confessed  to  before 
them. 

"Our  questions  are  those* 

"During  tho  trial  of  this  defendant,  on 
the  said  indictment,  may  tho  State  put 
into  evidence  tho  confession  of  the  defen- 
dant by  (1)  putting  on  a drand  Juror  and 
having  him  testify  as  to  what  he  heard  the 
defendant  say  while  before  him,  (Section 
51.0 #300  R.S.Mo.  ,19^9  seems  to  per  it  this, 

(2)  if  one  (1)  above  is  permissnble,  then 
may  the  witness  refresh  Ills  memory  from  a 
transcript  made  by  the  court  reporter 
present  at  the  time  of  the  confession. 


J.  C.  J 
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Honorable  Frank  D,  Connett,  Jr 


(3)  nay  the  official  court  reporter  take 
her  transcript  and  testify  rs  to  *liat  the 
defendant  stated  before  the  Grand  Jury?” 

You  state  that  a defendant  appeared  before  a grand  jury  in 
Buchanan  County,  Missouri,  and  confossed  to  having  cor- ittsd  a 
crime  and  that  the  confession  was  made  in  the  presence  of  the 
official  Circuit  Court  reporter,  who,  we  assume  for  the  sake 
of  this  opinion,  was  directed  by  the  judge  of  the  Circuit  Court 
to  take  down  and  transcribe  testimony  for  the  use  of  the  prose- 
cuting attorney  as  provided  by  law. 

You  first  inquire  if  the  state  may  put  into  evidence  the 
confession  of  the  defendant  by  putting  on  a grand  juror  and 
having  him  testify  as  to  what  he  heard  the  defendant  say  while 
tes tilling  before  the  grand  jury, 

Section  #l0,300,  RS”o  1914-9*  is  the  only  statutory  authority 
permitting  a member  of  any  rrand  jury  to  testify,  and  it  reads: 

"Members  of  the  grand  jury  may  be  required 
by  any  court  to  testify  whether  the  testi- 
mony. of  a witness  examined  before  such  jury 
is  consistent  with  or  different  from  the 
evidence  given  by  such  witness  before  such 
court;  and  they  may  also  be  required  to 
disclose  the  testimony  given  before  them 
by  any  person,  upon  a complaint  against 
such  person  for  perjury,  or  upon  his  trial 
for  3uch  offense," 

Under  the  fore  oi  g statute,  it  is  pro  ided  that  members 
of  a grand  jury  can  testify  in  only  two  instances.  First,  when 
required  to  testify  by  a court  and  then  only  as  to  whether  testi- 
mony given  by  a certain  witness  appearing  before  a grand  jury 
was  consistent  with  or  different  from  the  evidence  given  by  same 
witness  in  the  court,  and  also  a grand  juror  may  be  required  to 
disclose  testimony  given  before  them  by  any  person  upon  a com- 
plaint against  such  person  for  perjury  or  upon  such  person's  trial 
for  such  offense. 

As  stated  in  Conway  v.  Quinn,  168  5>.W.  2d  the  old 

common  law  rule  preserving  the  secrecy  of  a grand  Jury  proceedings 
has  been  modified  only  to  the  extent  that  may  be  allowed  by  an 
act  of  the  lerislature.  In  so  holding,  the  court  said,  l.c,  I4I1-6: 

"The  law  is  further  stated  as  follows: 


Honorable  Frank  D.  Connett,  Jr* 


•All  of  its  proceedings  should  be  legally 
sealed  against  divulgonce.  The  policy  is 
to  inspire  the  jurors  with  a confidence 
of  security  in  the  discharge  of  their 
responsible  duties,  so  that  they  nay 
deliberate  and  decide  without  apprehen- 
sion of  any  detriment  from  an  accused  or 
any  other  person;  * * to  prevent  perjury 
and  subornation  of  perjury  by  withholding 
the  knowledge  of  facts  testified  to  before 
the  grand  jury,  which,  if  known,  would  be 
for  the  interest  of  the  accused  or  his 
confederates  to  attempt  to  disprove  by 
procuring  false  testimony;  and  also  to 
save  tho  citizen  the  trouble,  exponse, 
and  disgrace  of  being  arraigned  and  tried 
in  public  on  a criminal  charge,  unless 
there  i3  sufficient  cause  for  it,1  2I4. 

Am*  Jur*  86f?,  Sec.  lj.7*" 


The  oath  of  the  members  of  the  grand  Jury  requires  secrecv 
of  the  proceedings  by  said  jury*  f’ee  Section  $;.0.080,  RSMo  1949* 

In  State  v.  McDonald,  119  S.W.2d  286,  l.c*  289,  3^-2  Mo, 

998,  the  court  had  this  to  say  about  the  secrecy  required  of  a 
grand  jury  proceedings  and  the  only  time  when  such  proceedings 
may  be  revealed: 

"impeachment  of  witnesses  for  variations  in 
testimony  before  a grand  Jury  and  at  the 
trial  is  usually  accomplished  tlirou gh  some 
member  of  the  grand  jury  or  other  person 
lawfully  in  attendance  thereon,  and  not 
from  the  minutes  kept  by  said  body*  Con- 
sult State  v.  Thomas,  99  Mo.  235*  2f>8  (IV), 

12  S.'V.  6L|.3,6f50(^) ; State  v.  ' helehon, 

102  Mo.  17,  23,  14  S.?J.  730,  731.  Sec. 

3522,  R.S.  1929,  Mo. St. Ann.  Sec.  3522,  p. 

3138#  provides  for  the  appointment  of  one 
of  tho  g^and  jurors  as  clerk  to  preserve 
minutes  of  the  proceedings  and  of  t}»  evi- 
dence given  before  them,  and  for  the  delivery 
of  said  minutes  to  the  prosecuting  official. 

Sec.  35l6,  R.S.  1929»  Mo. St. Ann.  Sec.  35>l6, 
p.  313t)*  gives  a form  of  oath  for  grand 
jurors,  embracing  secrecy.  Sec.  3535. 

R.S.  1929,  Mo. St. Ann.  Sec.  3535.  p.  31^-2, 


Honorable  Frank  D.  Connett,  Jr, 


prohibits  grand  jurors  disclosing  any 
evidence  adduced  before  the  grand  jury, 

•except  when  lawfully  required  to 
testify  as  a witness  in  relation  thereto 
* * • Section  3533.  H.S.  I929,  Mo. St. 

Ann.  Sec.  3533*  P.  314-1*  in  so  far  as 
material  authorizes  grand  jurors  to  testi- 
fy ’whether  the  testimony  of  a witness 
examined  before  such  jury  is  consistent  with 
or  different  from  the  evidence  given  by 
such  witness  before  such  court  «■  ■>“*  « • ’ 

So  far  as  here  involved  the  common  law  ( 

rule  preserving  the  secrecy  of  grand  jury 
proceedings  has  been  modified  by  statute 
in  this  state  only  to  the  extent  indicated. 

A primary  rule  of  construction  of  statutes  is  to  ascertain 
and  give  effect  to  the  lawmakers’  intent.  State  ex  inf.  Rice 
ex  rol,  Allman  v.  Hawk,  228  f.W.2d  785*  3&0  Ho.  U-90.  Another 
well  established  rule  of  statutory  construction  is  that  statutes 
applicable  to  the  subject  involved  must  be  read  and  construed 
to' ether  and,  if  possible,  be  harmonized,  rtate  v.  Taylor, 

I4.0  s.w.ad  107I1 , 328  Mo.  335. 

Section  54-0.310*  RSMo  1949*  provides  that  no  member  of  any 
grand  jury  shall  be  obligated  or  allowed  to  testify  or  declare  in 
what  manner  he  or  other  members  voted  on  any  quostion  before 
them.  Section  540.320,  RSI  o 194-9*  further  provides  that  no  grand 
juror  shall  disclose  any  evidence  given  before  the  grand  jury 
except  when  required  to  lawfully  testify  as  a witness  in  relation 
thereto  and  as  shown  above.  Section  54-0.300  is  an  exception  to 
this  statute. 

In  none  of  the  cases  which  have  been  decided  in  Missouri 
lias  this  identical  question  presented  by  the  prosecutor  been 
passed  upon.  The  case  of  Tindle  v.  Nichols,  20  Mo.  326,  appears 
to  be  the  case  in  which  the  idea  has  arisen  that  a member  of  a 
grand  jury  is  not  permitted  to  testify  concerning  statements  made 
to  the  grand  jury  oxcept  in  cases  provided  under  vtiat  is  now 
known  as  Section  54-0.300,  RSMo  194-9*  In  that  case  the  action  was 
for  slander  and  one  of  the  witnesses  called  by  the  defendant  was 
a member  of  the  grand  jury  who  was  called  for  the  purpose  of 
testifying  to  what  the  plaintiff’s  wife  had  testified  to  before 
3aid  grand  jury.  The  court  h?ld  that  such  testimony  of  the  grand 
juror  was  inadmissible.  In  so  holding  the  court  said: 


" 4-  " 


Honorable  Frank  D,  Connett,  Jr* 


"The  only  question  for  our  cc*i  si  derat  ion 
arises  upon  the  ruling  of  the  court  below, 
in  regard  to  the  admissibility  of  the  grand 
Jurors  as  witnesses*  This  is  a grave 
question,  and  it  lias  had  the  serious 
consideration  of  the  court;  and  we  are  of 
the  opinion  that  these  witnesses  should  not 
have  been  required  or  permitted  to  disclose 
the  evidence  given  before  them  as  grand 
jurors;  that  the  court  below  erred  in 
this  matter  and  its  judrjnent  must  be  re- 
versed. 


* * * ■»  fl-  -a- 

"Thus  stands  the  statute  law,  In  what  cases, 
then,  can  a grand  juror  be  lawfully  required 
to  testify  as  a witness  in  relation  thereto? 
Such  aa  are  embraced  in  the  fifteenth  section 
cited  above,  and  such  only.  This  fifteenth 
section  specifies  these  cases,  and  the  bare 
specification  excludes  all  other  cases  not 
enumerated.  These  cases  are,  first,  * Whether 
the  testimony  of  a witness  examined  before 
such  grand  jury  is  consistent  with  or 
different  from  the  evidence  given  by  such 
witness  before  such  court;  and,  secondly, 
may  be  required  to  disclose  the  testimony 
given  before  tliem  by  any  person,  upon  a 
complaint  against  such  person  for  perjury, 
or  upon  his  trial  for  perjury* 1 

"These  are  the  cases  where  a grand  Juror 
may  be  lawfully  required  to  testify  In  re- 
lation thereto, 

-H-C-  IMS-  *#  v~» 

" * * * From  all  that  Is  said  on  this  sub- 
ject in  the  books.  It  may  be  laid  down  that 
grand  jurors  are  not  permitted  or  required 
to  testify  to  what  has  been  given  in 
evidence  before  then,  unless  it  be  in  tlie 
cases  similar  to  those  pointed  out  In  the 
provisions  of  our  statute  above  cited. 
Applying  this  doctrine  to  the  acts  of  the 
Circuit  Court  in  this  case,  and  It  will 
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be  seen  that  its  judgment  cannot  stand, 

I do  not  find  any  error  in  the  refusal  to 
give  the  second  instruction  asked  for  by 
the  plaintiff.” 

The  general  rule  does  appear  to  be  that  such  confessions 
may  be  testified  to  by  a member  of  the  grand  jury,  See:  Annotation 
27,  A.L.H.  1^1#  Whitmore  on  Evidence,  Sec.  2363,  In  the  last 
mentioned  work,  the  Missouri  rule  as  represented  by  the  Tindle 
case,  holding  that  members  of  a grand  jury  cannot  testify  as  to 
statements  made  to  said  grand  jury,  except  as  those  provided  for 
under  Section  5^.0,300,  supra,  is  severely  criticized. 

In  view  of  the  foregoing  statutes  and  decisions,  we  must 
conclude  that  you  may  not  have  a grand  juror  testify  as  to  what 
he  heard  the  defendant  testify  to  relative  to  his  confession 
before  said  grand  Jury,  However,  said  grand  juror  may  be  required 
by  the  court  to  testify  after  said  defendant  lias  testified  In 
the  Circuit  Court;  however,  then  only  as  to  whether  the  testimony 
of  said  defendant  before  said  grand  jury  i3  consistent  with  or 
different  from  the  evidence  of  said  witness  at  the  trial. 

Your  second  inquiry.  If  a grand  juror  Is  permitted  to 
testify,  then  may  said  grand  Juror  refresh  his  memory  from  a 
transcript  prepared  by  a court  reporter  containing  testimony  be- 
fore such  grand  Jury? 

We  f Ind  very  little  authorl  ty  on  this  question,  however,  we 
find  State  v.  Thomas,  99  Mo,  23.9,  l.c,  26l,  vhorain  the  Supreme 
Court  did  at  least  indice to  that  the  minutes  of  the  proceedings  of 
a grand  Jury  as  prepared  by  one  of  the  members  of  said  grand  jury, 
duly  appointed  by  said  grand  Jury,  as  provided  by  statute,  might 
perhaps  be  used  to  refresh  a grand  juror's  memory.  In  so  holding 
tlie  court  said: 

"The  minutes  of  the  evidence  kept  by 
one  of  their  number,  unsanctioned  by 
the  oath  of  anybody,  cannot  be  made  a 
substitute  for  this  fair.  Just  and  orderly 
way  of  getting  at  the  evidence  that  was 
actually  given  before  the  grand  jury, 

"While  the  statute  perr  its  'every  grand 
jury  to  appoint  one  of  their  number 
to  be  clerk  thereof,  to  preserve  minutes 
of  their  proceedings  and  of  the  evidence 
given  before  tliem,  which  minutes  shall 
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be  given  to  the  prosecuting  attorney* 

(sec.  1730,  supra).  It  has  nowhere 
authorized  the  admission  of  these  minutes 
as  evidence,  anyv/here,  or  for  any  purpose* 

They  are  not  required  to  be  si  ned,  and 
are  not  sworn  to  by  anybody.  They  are 
not  the  statement,  deposition  or  affidavit 
of  the  witness,  but  simply  a memorandum, 
by  which,  perhaps,  a grand  juror* s 
memory  might  be  refreshed,  but  upon  which 
could  not  be  shifted  the  responsibility 
of  the  juror* s oath  as  to  what  the 
witness  did  actually  testify,  ■*>  # M 

The  goneral  rule  is  that  for  a witness  to  refresh  his  memory 
it  does  not  ordinarily  have  to  be  from  a writing  of  his  own  but 
it  may  be  anything  that  he  would  recognize  as  having  heard  or 
seen.  Especially  is  this  true  where  ho  Is  shown  an  exact  trans- 
cript of  the  evidence,  as  in  this  case  \bora  of  his  own  knowledge 
the  testimony  was  taken  down  and  transcribed  by  a court  reporter 
as  required  by  law.  Furthermore,  this  comes  within  the  discretion 
of  the  trial  court.  See:  Voiles  v.  Columbia  Terminals  Co., 

233  S.W.2d  87O5  State  v.  Henson,  23i|.  S.v;.  832;  and  State  v.  Patton, 

164  S.W.  233,  255  Ho.  24.5. 

In  view  of  the  above  holding  that  a member  of  the  grand  jury 
may  testify  under  certain  conditions  as  provided  in  Section  £4.0,300 
supra,  Rnd  further  that  the  court  in  State  v.  Thomas,  supra, 
strongly  indicated  that  even  the  minutes  of  the  proceedings  and 
evidence  before  a grand  jury  preserved  by  a member  of  the  grand 
jury  might  be  used  to  refresh  the  memory  of  a grand  juror  so  testi- 
fying, and  certainly  the  evidence  before  the  grand  jury  preserved 
as  provided  by  law  by  a court  roporter  could  be  used  to  refresh 
the  memory  of  a grand  juror,  we  are  of  the  opinion  that  only  that'  •< 
part  of  the  transcript  relative  to  the  matter  that  said  juror 
is  allowed  to  testify  to  may  be  used  to  refresh  his  memory. 

You  further  inquire  if  the  court  reporter  may  take  her  tran- 
script of  the  testimony  of  the  defendant  before  the  grand  jury 
and  testify  before  the  Circuit  Court  as  to  what  defendant  said 
before  the  grand  jury. 

There  is  no  statutory  authority  for  the  official  court  re- 
porter to  testify  at  the  trial  from  her  transcript  of  notes  taken 
before  the  grand  Jury  as  to  what  the  defendant  said  before  said 
grand  jury.  Section  £li0«10£,  RSFo  19  9#  provides  that  before 
a said  court  reporter  shall  take  down  any  evidence  before  a grand 
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jury  that  said  reporter  must  be  sworn  that  ho  shall  not  divulge 
any  of  the  proceedin  s or  testimony  before  said  grand  jury  except 
to  the  prosecuting  attorney  of  the  county  or  anyone  assisting 
S'  id  prosecuting  attorney  in  the  prosecution  of  an  indictment 
brought  by  said  grand  jury* 

Therefore,  in  the  absence  of  statutory  authority  for  said 
court  reporter  testifying,  we  must  conclude  that  it  would  be 
violating  the  secrecy  of  the  grand  jury  to  allot/  said  reporter  to 
testify  at  the  trial  as  to  what  the  defendant  stated  before  said 
grand  jury* 


CONCLUSION 

Therefore,  It  is  the  opinion  of  this  department  that  a member 
of  a grand  jury  cannot  testify  as  to  what  he  heard  a defendant 
say  before  the  grand  jury  relative  to  his  confession,  but  a member 
of  the  grand  Jury  may  testify  at  the  trial  on  the  indictment 
returned  by  the  grand  jury  after  the  defendant  at  the  trial  who 
made  the  confession  before  the  rrand  jury  has  testified,  as  to 
whether  the  testimony  given  by  said  defendant  before  the  grand 
Jury  was  consistent  with  or  different  from  the  evidence  given  by 
said  defendant  at  his  trial  on  the  indictment* 

Furthermore,  that  only  that  part  of  a transcript  relative  to 
the  natter  that  a grand  juror  is  allowed  under  the  law  to  testify 
to,  as  provided  in  Section  f>]j.0*300,  supra,  may  be  used  to  refresh 
his  memory* 

Also,  In  the  absence  of  statutory  authority,  an  official 
court  reportor  may  not  take  her  transcript  of  the  hearing  before 
the  grand  jury  and  testify  as  to  what  the  defendant  stated  before 
said  grand  Jury* 

The  foregoing  opinion,  which  I hereby  ap  rove,  was  prepared 
by  my  assistant,  Mr.  Aubrey  R.  Hammett,  Jr. 

Sincerely  yours. 


JOHN  M*  DALTON 
Attorney  General 


No  appropriation  may  be  made  for 
Bi-State  Development  Agency 
subsequent  to  December  31 » 1951 • 


March  10,  1953 


xxxxxxx 

Ur.  ert  Cooper,  Director  J.  . Johnson 

Department  of  Business  and 
Administration 
State  Office  5uildin 
Jefferson  City,  Missouri 

^©-■r  Sir: 


DEPARTMENT  OF 
BUSINESS  AND 
ADMINISTRATION: 


Reference  Is  made  to  your  request  for  an  official 
opinion  of  this  department  reading  as  follows: 

"The  Bi-State  Development  Agency  was 
created  by  an  act  of  the  General  As©  ably 
in  19^-9 J Session  Acts  19^4-9 • Pag®  587. 

An  identical  bill  was  passed  in  the 
General  Assembly  of  Illinois.  owever, 
the  Legislature  in  Issouri  attached  the 
following  amendment  to  the  compact  in 
Section  fj.,  ’Provided,  that  no  appropria- 
tion of  moneys  from  state  funds  in  support 
of  the  Bi-State  Agency  herein  created  or 
In  support  of  the  project  provided  for  in 
the  compact  herein  set  out  shall  ever  be 
made  by  the  State  of  Missouri  after 
December  31*  1952.’  The  fli-Stnte  Agency 
requested  an  appropriation  by  the  6oth 
General  Assembly.  A token  of  the  amount 
was  passed  but  had  a clause  attached  re- 
quiring its  expend  it ’ire  prior  to  December 
31,  1952.  fin  interpretation  by  the 
Attorney  General  held  that  the  prohibi- 
tion of  the  law  specified  above,  ’Shall 
ever  be  made'  referred  to  appropriation 
and  not  to  the  expenditure  of  the  funds. 

''As  a result  of  the  above  Interpretation, 
a second  appropriation  request  made  by 
the  81-State  Agency  and  an  appropriation 
was  passed  by  the  House.  The  Senate  did 
not  act  on  the  measure  until  after  Jan- 
uary 31*  1952,  consequently  turned  the 
appropriation  down  due  to  the  prohibition 
clause.  The  agency  has  raised  funds  by 
donation  to  match  the  funds  from  Illinois 
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to  operate  for  the  post  year. 

"Jhen  the  Stat  tes  were  revised  in  19^9* 
the  prohibition  clause  in  the  law  was 
inadvertently  omitted.  The  agency  now 
has  requested  an  appropriation  of  i28,)i39.00 
for  the  biennium  1953-55 • 

"As  director  of  the  Department  of  Business 
and  Administration,  I would  appreciate 
having  the  answer  to  the  following  questions 
to  guide  us  in  our  procedures: 

"1.  Does  the  prohibition  clause  in  the 
19^4-9  act  of  the  General  Assembly  now  legally 
stand  repealed? 

"2.  Does  a new  bill  have  to  bo  introduced 
and  passed  to  clarify  and  legalize  the 
deletion  of  the  prohibition  clause? 

"3.  If  an  appropriation  bill  is  now  intro- 
duced after  the  Governor  has  acted  on  the 
regular  budget,  can  it  be  considered  along 
with  the  hearing  on  the  regular  budget  of 
the  other  agencies  in  the  department? 

"In  other  words,  does  Section  25 » Article  Ij. 
of  the  Constitution  require  separate  hear- 
ings by  committees  as  well  as  action  on  the 
bill  to  be  delayed?" 

Provision  for  the  3i-State  Development  Agency  was  made 
by  two  acts  of  the  65th  General  Assembly.  Senate  Bill  99  of 
that  General  Assembly,  which  is  found  Laws  of  "Issouri,  19^-9 
p.  558,  authorized  the  creation  of  a compact  between  the 
State  of  Missouri  and  the  State  of  Illinois.  The  act  sets 
forth  at  length  and  in  detail  the  fora  of  the  compact  to  be 
entered  into  between  the  signatory  states  and  enumerated  the 
powers,  duties  and  authority  of  the  agency  to  be  created. 
This  act  was  of  a more  or  less  temporary  nature  involving 
as  it  did  only  the  organizational  steps  to  be  taken  in  creat 
ing  the  Bi-State  Development  Agency.  However,  Section  Ij.  of 
the  act  contained  the f ollowing  significant  provision: 

"*  * * Provided,  that  no  appropriation  of 


Bert  Cooper 


-3- 


moneys  from  state  funds  In  support  of 
the  Bi-State  Agency  hei-ein  created  or 
in  support  of  the  project  provided  for 
in  the  compact  herein  set  out  shall 
ever  be  made  by  the  State  of  Missouri 
after  December  31,  19E>1." 

Senate  Bill  100  of  the  same  General  Assembly  provided 
for  the  permanent  working  organization  in  so  far  as  the  State 
of  Missouri  is  concerned  of  the  Bi-State  Development  Agency. 
This  act  is  permanent  in  nature  and  will  continue  to  serve  as 
the  statutory  authority  of  the  Bi-State  Development  Agency  to 
carry  out  its  official  functions. 

In  the  19)19  revision,  portions  of  the  two  acts  mentioned 
here  were  combined  and  appear  as  Sections  70.370  to  70J4J.1. ), 
inclusive.  Section  )j.  of  Senate  Bill  99  of  the  6£th  General 
Assembly,  a portion  of  which  has  been  quoted  supra,  was 
deleted  in  the  Revised  Statutes  of  19^9  as  they  appear  in  the 
official  publication.  Such  action  was  taken  presumably  by 
the  revisor  of  statutes  pursuant  to  statutory  authority 
delegated  to  such  officer  by  the  Committee  on  Legislative 
Research.  It  therefore  becomes  pertinent  to  ascertain  the 
extent  of  the  power  conferred  upon  such  committee  and  under 
such  delegated  power  to  the  rovisor  of  statutes.  Your 
attention  is  directed  to  Section  3»0j|.0,  RSMo  19)4.9 » relating 
to  the  powers  of  the  committee  on  Legislative  Research  and 
reading  In  part  as  follows: 

* * But  all  such  laws  and  provisions  now 
in  force  or  passed  at  the  19)4.9  session,  and 
not  expressly  repealed  by  or  repugnant  to  the 
provisions  of  the  revi 3 ad  statutes . shall 
continue  in  force  or  expire,  according  to 
their  respective  provisions  or  limitations." 

(Underscoring  ours) 

Your  attention  is  further  directed  to  a portion  of  Section 
3.060,  PS?'To  19)t9*  reading  as  follows: 

"1.  The  committee,  in  preparing  editions 
of  the  statutes,  shall  not  alter  the  sense, 
meaning,  or  effect  of  any  legislative  act,  . . . 

"2.  It  shall  have  power: 

# * 

(3)  To  transfer  sections  or  to  divide  or 
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combine  sections  so  as  to  give  to  distinct 
subject  matters  a section  number,  but 
without  changin,^  the  meaning ; * & 

(Underscoring  ours) 

We  have  examined  the  acts  of  the  6£th  General  Assembly  and 
do  not  find  that  Section  I4.  of  Senate  Bill  99  of  that  General 
Assembly,  appearing  Laws  of  Missouri  19^9*  P»  5>5>3,  has  been 
expressly  repealed.  Neither  do  we  find  that  such  section  is 
repugnant  to  any  other  acts  of  the  same  General  Assembly  as 
exemplified  by  the  Revised  Statutes.  Prom  the  foregoing,  v/e 
are  of  the  opinion  that  the  published  edition  of  the  Revised 
Statutes  of  19^9  does  not  correctly  exemplify  the  status  of 
the  law  as  it  exists  with  respect  to  appropriations  to  be 
made  on  behalf  of  the  Bi-State  Development  Agency  subsequent 
to  December  31*  19f>l. 

With  the  limitation  still  remaining  in  force  upon  the 
power  of  the  present  and  subsequent  General  Assembly  to  make 
any  appropriation  to  the  3i-State  Development  Agency,  it  is, 
of  course,  necessary  that  in  order  to  delete  such  limitation 
a specific  bill  must  be  passed  having  that  effect. 

What  we  have  said  heretofore  discloses  that  it  is  not 
necessary  to  pass  upon  the  question  which  you  have  proposed 
as  No.  3. 


CONCLUSION 

In  the  premise  we  are  of  the  opinion  that: 

(1)  That  the  proviso  contained  in  Section  l;  of  Senate 
Bill  99  of  the  6£th  General  Assembly,  Laws  of  Missouri,  19k9 » 
p.  553,  remains  in  full  force  and  effect  and  prohibits  the 
appropriation  by  the  current  General  Assembly  or  any 
subsequent  General  Assembly  of  moneys  to  the  3i-State 
Development  Agency}  and, 

(2)  That  such  limitation  on  the  authority  of  the 
current  General  Assembly  or  any  subsequent  General  Assembly 
may  be  removed  only  by  the  passage  of  an  act  specifically 
repealing  such  proviso. 
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The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Hr.  Will  F,  rierry,  Jr. 

Very  truly  yours. 


WFB:mm 


JOHN  K.  DALTON 

Attorney  Genoral 


CONSTITUTIONAL  LA^:  Members  of  General  Assembly  privileged 

from  arrest  except  for  cases  of  trjasor, 
GENERAL  ASSEMBLY:  felony  or  breach  of  the  peace,  dur'ng 

the  session  of  the  General  Assembly  and 
for  the  fifteen  days  next  before  the 
commencement  and  after  the  termination 
of  each  session. 


April  8,  1953 


Representatives  Russell  Corn  and 
Pascal  G.  1 ryant 
Room  3l4#  House  Post  Office 
Capitol  Building 
Jefferson  City,  Missouri 

Gentlemen : 

Referonce  is  made  to  your  request  for  an  official 
opinion  of  this  department,  reading  as  follows: 

"V.'e  want  to  know  if  r member  of  tine 
Missouri  Legislature  can  bo  arrested 
for  spoeding  or  if  a stop  light  is 
run.  This  is  going  to  and  from  the 
session  of  the  Legislature,  and  we 
also  want  to  know  if  tho  exemption 
is  just  while  the  Legislature  is  in 
session  or  for  our  term." 

Your  attention  is  directed  to  Section  19  of  Article 
III  of  the  Constitution  of  Missouri,  194£»  which  reads  as 
follows: 

"Senators  and  representatives  shall, 
in  all  cases  except  treason,  felony, 
or  breach  of  the  peace,  be  privileged 
from  arrest  during  the  session  of  the 
general  assembly,  and  for  the  fifteen 
days  next  before  the  commencement  and 
after  the  termination  of  each  session; 
and  they  shall  not  bo  questioned  for 
any  speech  or  debate  in  either  house 
in  any  other  place." 

It  Is  apparent  from  the  foregoing  constitutional  pro- 
vision that  members  of  the  General  Assembly  nre  privilered 
from  arrest  for  the  period  mentioned  therein,  except  In 
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cases  involving  the  enumerated  offenses# 

You  have  mentioned  "speeding"  and  what  is  commonly  celled 
"running  a stop  light"  in  your  letter  of  inquiry#  Of  course, 
neither  of  these  offenses  amounts  to  "treason"  or  "felony." 

It,  therefore,  remains  to  be  determined  whether  or  not  either 
of  such  offenses  constitutes  a "breach  of  the  peace," 

The  meaning  of  the  phrase  "breach  of  the  peace"  as  used 
in  statutes  and  constitutional  provisions  similar  to  that  under 
consideration,  and  under  the  common  law,  has  been  enunciated 
by  the  appellate  courts  repeatedly#  In  particular  we  dir  ct 
your  attention  to  City  of  Louisiana  v.  Fottoms,  300  S#V/,  31&* 
l.c.  317#  from  which  we  quote: 

"In  general  terms,  a breach  of  the 
peace  is  a violation  of  public  order 
and  decorun,  or  a disturbance  of  the 
public  tranquillity,  by  any  act  or 
conduct  inciting  to  violence,  or 
tending  to  provoke  or  excite  others 
to  break  the  peace#  City  of  St#  Louis 
v.  Slupsky,  supra;  City  of  Plattsburg 
v#  Smarr  (Mo#  App.)  21o  8,W.  £38; 

9 C#J.  380;  8 R.C.L.  page  281^.,  Sec# 

305# 

With  tliis  definition  of  the  phrase  in  mind,  we  are  led 
to  believe  that  neither  of  the  offenses  mentioned  in  your 
letter  of  inquiry  amounts  to  a "breach  of  the  peace." 


CONCLUSION 


In  the  premises,  we  are  of  the  opinion  that  members  of 
the  General  Assembly  are  privileged  from  arrest  except  for 
cases  of  treason,  felony  or  breach  of  the  peace,  for  the 
period  during  v/hich  the  General  Assembly  is  in  session  and 
for  fifteen  days  next  boforo  the  commencement  and  after  the 
termination  of  each  session# 

We  are  further  of  the  opinion  that  "speeding"  and  "run- 
ning a stop  light"  are  neither  offenses  comprehended  within 
the  phrase  "broach  of  the  peace." 


Representatives  Com  and  Bryant 


The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  Will  F.  Berry,  Jr. 

Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 
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ATHLETIC  COMMISSION:  Sponsorship  of  private  wrestling  show  by 
CRIMINAL  LAW:  unlicensed  organization  not  criminal. 

BOXING:  "Booking"  of  professional  wrestlers  for 

WRESTLING:  wrestling  show,  either  public  or  private 

not  criminal. 


FILED 


June  11,  1953 


Honorable  Bert  Cooper 
Director 

Department  of  Business  and 
Admini s tr a t i on 
State  Office  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Cooper: 

You  requested  an  official  opinion  on  the  fol- 
lowing factual  situation: 

A group  of  Shriners  in  Kansas  City 
scheduled  a wrestling  show  to  be 
held  May  8,  1953*  The  participat- 
ing wrestlers  were  to  be  paid  for 
their  services,  and  were  profes- 
sional wrestlers.  Only  Shriners 
were  to  be  admitted  to  the  show. 

There  was  no  admission  charge. 

This  particular  group  had  not  been 
licensed  by  the  Athletic  Commission. 

The  "booker"  had  not  beon  licensed. 

The  Athletic  Commission  had  not  been 
consulted  in  any  manner  about  this 
show. 

The  specific  questions  to  which  you  request  an 
answor  are: 


"l.  In  the  event  of  injury  sustained 
during  this  match  is  the  Commis- 
sion responsible? 

"2.  Does  the  Commission  have  juris- 
diction over  a match  to  which  no 
admission  is  charged?  (This  would 
include  the  setting  of  dates,  as- 
signing of  doctors,  inspectors, 
etc.) 
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"3«  Does  the  Commission  have  grounds  for 
the  arrest  of  ^ for  op- 

erating as  a booker  in  the  state  of 
Missouri  without  a license? 

"Ij.*  Does  the  Commission  have  grounds  for 
action  against  participants  if  such 
a match,  without  Commission  sanction, 
is  held? 

"Especially  are  we  interested  in  question 

3«  I find  that  has  not  only  been 

booking  talent  for  this  particular  case 
but  for  definitely  public  matches  without 
a license*" 

Prior  to  1927*  all  public  boxing  or  sparring  ex- 
hibitions were  prohibited,  and  persons  engaging  or  assist- 
ing in  such  exhibitions  were  deemed  guiltv  of  a misdemeanor. 
In  1927,  what  is  now  Chapter  317#  RSMo  194-9#  was  enacted* 
This  chapter  created  the  Athletic  Commission,  and  gave  it 
these  powers: 


"317*020*  Commission  to  supervise  boxing, 
sparring  and  wrestling  matches — rules — 
fees 

"That  the  athletic  commission  of  the  state 
of  Missouri  shall  have  general  charge  and 
supervision  of  all  boxing,  sparring  and 
wrestling  exhibitions  held  in  the  state 
of  Missouri,  and  it  shall  have  the  power, 
and  it  shall  be  its  duty: 

"(1)  To  make  and  publish  rules  and  regu- 
lations governing  in  every  particular  the 
conduct  of  boxing,  sparring  and  wrestling 
exhibitions,  the  time  and  place  thereof, 
and  the  prices  charged  for  admission  the re - 

St 

"(2)  To  accept  application  for  and  issue 
licenses  to  any  bona  fide  patriotic,  bene- 
volent, fraternal  or  religious  organization 
or  local  unit  thereof,  desiring  to  promote 
boxing,  sparring  and  wrestling  exhibitions, 
which  has  been  in  existence  and  has  held 
meetings  at  regular  intervals  during  the 
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year  immediately  preceding  the  grant- 
ing of  the  license,  and  to  revoke  the 
same  at  its  pleasure;  said  application 
shall  designate  the  city  in  which  the 
organization  or  local  unit  thereof  in- 
tends to  operate,  and  the  license 
granted  shall  entitle  said  organiza- 
tion, or  local  unit  thereof,  to  con- 
duct such  boxing,  sparring  and  wrest- 
ling exhibitions  in  that  city,  and  no 
other# 

"(3)  To  charge  fees  for  such  license 
of  ten  dollars  for  overy  license  is- 
sued and  .to  charre  five  per  cent  of 
the  gross  receipts  of  every  boxing. 
sparring  or  wrestling  exhibition  held# 

Such  funds  to  bo  poa.d  to  the  division 
of  collection  in  the  department  of 
revenue,  which  shall  pay  said  funds 
into  the  state  treasury  to  be  set 
apart  into  a fund  to  be  known  as  the 
athletic  commission  fund." 

(Emphasis  ours#) 

Section  317*030,  RSMo  1949#  makes  certain  amateur 
wrestling  matches  exempt  from  the  provisions  of  Chapter 
317: 


provided  further,  that  the  pro- 
visions of  this  chapter  shall  not  ap- 
ply to  amateur  wrestling  matches  which 
are  held  by  patriotic,  benevolent, 
fraternal,  educational  or  religious 
organizations  where  the  contestants 
do  not  receive  a monetary  considera- 
tion for  their  services." 

Since  the  wrestlers  appearing  in  this  show  wore  paid 
for  their  services,  they  are  not  amateurs,  and  thus  the 
exemption  provided  by  Section  317*030,  do  not  apply  to  the 
match  in  question. 

An  examination  of  the  first  paragraph  of  Section 
317*020,  supra,  indicates  that  the  Athletic  Commission 
shall  have  general  charge  and  supervision  of  all  wrestling 
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exhibitions  in  thi3  State.  However,  in  determining  the 
intent  of  the  Legislature  in  enacting  any  legislation, 
the  whole  enactment  must  be  scrutinised.  In  the  number- 
ed subparagraphs  of  Section  317*020,  it  should  be  noted 
that  in  paragraph  (1)  the  Commission  is  given  the  power 
to  regulate  the  admission  charges  for  any  match.  It  is 
further  noted  that  subparagraph  (3)  directs  the  Commis- 
sion to  charge  five  per  cent  of  the  gross  receipts  of 
every  exhibition.  Thus,  in  reading  and  construing  the 
whole  statute,  it  becomes  clear  that  the  legislative 
intent  was  to  remedy  the  evils  connected  with  unsuper- 
vised professional  exhibitions  for  which  the  only  purpose 
was  to  profit  the  promoter  and  participants. 

Therefore,  since  the  provisions  of  Chapter  317 
apply  only  to  those  matches  at  which  an  admission  fee 
is  charged,  the  instant  match  does  not  fall  under  the 
supervision  of  the  Athletic  Commission. 

Since  the  Commission  does  not  have  supervision 
over  this  match,  your  question  as  to  liability  of  the 
Commission  becomes  moot,  and  will  not  be  further  discuss- 
ed. 


The  only  penal  provision  by  which  the  Conmiission 
may  command  obedience  to  the  authority  given  them  by 
Chapter  317  is  Section  317*Of>0,  RSMo  1949s 

"Any  person  who  shall  engage  in  any 
public  boxing,  sparring  or  wrestling 
exhibition,  or  who  shall  aid,  abet  or 
assist  in  any  such  exhibition,  or  #io 
shall  furnish  any  room  or  other  place 
for  such  exhibition,  unless  a license 
for  holding  such  exhibition  has  been 
granted  by  the  athletic  commission 
of  the  state  of  Missouri,  shall  be 
deemed  guilty  of  a misdemeanor." 

( mphasis  ours.) 

It  should  be  noted  that  the  above-quoted  section 
makes  criminal  prosecution  possible  only  in  public  ex- 
hibitions. Thus,  before  we  can  determine  criminal  liabi- 
lity we  must  determine  whether  the  subject  show  was  "pub- 
lic.” The  real  test  of  whether  an  exhibition  is  public 
or  private  should  be  whether  admission  is  open  to  any 
person  or  persons  who  may  have  the  price  of  an  admission 
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ticket,  or  whether  the  exhibition  may  be  viewed  only  by 
members  of  a closed  and  select  group* 

In  the  case  of  State  ex  rel*  Wear  vs*  Business 
Men’s  Club,  178  Mo*  App.  54®#  the  Prosecuting  Attorney 
.brought  a Quo  Warranto  proceeding  to  oust  a corporation 
of  its  franchise  for  misuser*  The  club  had  been  formed 
ostensibly  for  the  purpose  of  providing  for  education 
and  entertainment  of  its  members*  The  only  requirement 
for  members  was  that  an  applicant  fill  out  an  application 
blank  and  pay  a fee  of  one  dollar*  Of  a large  number  of 
applicants  only  eight  were  rejected,  two  because  the 
membership  fee  was  not  paid,  and  six  because  the  applica- 
tion blank  was  not  signed*  All  other  applications  were 
accepted*  At  the  time  of  the  proceedings  the  club  had 
only  a room  wherein  a boxing  ring  was  erected  with  chairs 
to  seat  spectators*  The  Court  decided  that  the  corpora- 
tion was  formed  to  evade  the  prohibition  against  public 
sparring  and  boxing  exhibitions  and  ousted  the  corpora- 
tion of  its  franchise*  FARRINGTON,  J.  in  a concurring 
opinion  gave  this  discussion  of  what  is  a public  exhibi- 
tion, l.o*  575#  576: 

"Enough  has  been  shown  to  lead  to  but 
one  conclusion  and  that  is  that  the 
sparring  exhibitions  given  under  the 
auspices  of  this  club  were  accessible 
to  all  who  cared  to  witness  them  and 
who  were  able  to  sign  their  name  to 
an  application  and  could  raise  the 
snali  amount  of  money  required*  This 
constituted  the  exhibitions  in  law 
and  in  faot  public  sparring  and  boxing 
exhibit  Iona,  and  henee  unlawful*  »*«•." 


Black’s  Law  Dictionary,  third  edition,  defines 
"public"  and  "private"  as  follow: 


Public  — "Pertaining  to  a state, 
nation,  or  whole  community;  pro- 
ceeding from,  relating  to,  or  af- 
fecting the  whole  body  of  people 
or  an  entire  community*  Open  to 
all;  notorious*  Common  to  all  or 
many;  general;  Open  to  common  use, 
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Private  — "Affecting  or  belonging  to 
private  individual,  as  distinct  from 
the  public  generally  * * *•" 

In  view  of  these  definitions  and  interpretations, 
the  subject  match,  at  which  no  admission  was  charged,  and 
admittance  was  restricted  to  a small  and  highly  select 
group  was  not  a public  exhibition  within  the  meaning  of 
Section  317*050* 

In  your  letter  you  indicated  that  the  "booker" 
has  been  booking  matches  that  are  definitely  public 
matches.  You  inquire  whether  he  may  be  prosecuted  for 
that*  Section  317*020,  subsection  1,  gives  to  the  Com- 
mission the  power  and  the  duty  to  make  and  publish  rules 
and  regulations  governing,  in  every  particular,  the  con- 
duct of  wrestling  matches*  Pursuant  to  this  statutory 
mandate,  the  Commission  has  issued  a pamphlet  entitled 
"Laws,  Rules  and  Regulations  for  the  Governing  of  Boxing 
and  Wrestling  in  the  State  of  Missouri",  which  rules  were 
to  be  effective  November  1,  1951*  Said  rules  undor  Sec- 
tion XXIV,  "Miscellaneous",  page  47  » makes  provision  for 
licensing  persona  booking  wrestlers: 

"26*  'It  is  hereby  required  that  any 
group,  individual  or  organization  en- 
gaged in  the  business  of  booking 
wrestlers  and  boxers,  professional 
and  amateur,  in  the  State  of  Missouri, 
is  hereby  required  to  be  licensed  by 
this  commission*  Pee  for  said  license 
is  $100*00  per  year  or  any  part  there- 
of* Any  booker  licensed  by  this  com- 
mission must  file  with  this  commission 
a copy  of  the  contract  with  each  prin- 
cipal stating  therein  the  fee  or  per- 
centage the  booker  is  charging  for  such 
service.  The  booker  shall  furnish  this 
commission  with  a list  of  all  names  of 
those  engaged  as  his  assistants,  agents 
and  employees* 

"By  booker  is  meant  any  group,  individual 
or  organization  engaged  in  furnishing 
boxing  and  wrestling  contestants  to  or- 
ganizations, promoters  or  match  makers •" 

You  inquire  whether  an  unlicensed  person,  who  acts 
in  a capacity  for  which  he  is  required  to  be  licensed  by  the 
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rules  of  ths  Commission,  may  be  prosecuted#  It  must  be 
noted  that  Chapter  317  makes  specific  provision  for 
issuance  of  licenses  to  organizations  desiring  to  sponsor 
boxing  and  wrestling  exhibitions*  However,  there  is  no 
statutory  provision  for  licensing  bookers#  Therefore, 
any  prosecution  must  be  based  on  the  premise  that  viola- 
tion of  the  rules  promulgated  by  the  Comaission  is  crimi- 
nal# However,  the  Conmission  is  prohibited  by  Article 
I,  Section  31#  Constitution  of  Missouri,  1945#  from  fix- 
ing a fine  or  imprisonment  for  violation  of  their  rules: 

"Sec#  31*  Fines  or  Isqprisonments  Fixed 
by  Administrative  Agencies#— That  no  law 
shall  delegate  to  any  commission,  bureau, 
board  or  other  adninistrative  agency  auth- 
ority to  make  any  rule  fixing  a fine  or 
imprisonment  as  punishment  for  its  viola- 
tion#" 

Therefore,  because  Section  317*050  makes  it  criminal 
to  engage  in  public  exhibitions  only  when  the  sponsoring 
organization  has  no  license,  and  since  the  Commission  cannot 
provide  punishment  for  booking  by  an  unlicensed  person, 
there  can  be  no  criminal  prosecution  for  unlicensed  booking# 

CONCLUSION 


It  is,  therefore,  the  conclusion  of  this  office 
that  the  Athletic  Commission  has  jurisdiction  and  general 
supervision  over  only  professional  wrestling  exhibitions  to 
which  an  admission  fee  is  exacted;  that  an  organization 
which  presents  a private  wrestling  exhibition  without  a 
license  does  not  violate  any  criminal  law;  and  that  an  un- 
licensed person  booking  professional  wrestlers  for  parti- 
cipation in  either  a private  or  public  wrestling  exhibition 
cannot  be  criminally  punished. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr#  Paul  McGhee# 

Yours  very  truly. 


PMcGiirk 


JOHN  M.  DALTON 
Attorney  General 


APPROPRIATIONS: 


Appropriation  for  the  payment  of  salary  of 
"other  necessary  employees”  may  not  be  used 
for  payment  of  salary  increase  of  the  Director, 
Department  of  Business  and  Administration, 
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Honorable  Bert  Cooper 
Direct or , Department  of 
Business  and  Administration 
Jefferson  builcing 
Jefferson  City,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  official 
opinion  of  this  department  reading  as  follows: 

"rlay  I have  your  opinion  in  the  answers 
to  the  questions  indicated  below? 

"The  Director  of  the  Department  of  Busi- 
ness anc  Administration  was  given  a 
salary  increase  of  ,1,000  per  annum  to 
be  paid  monthly  by  the  passage  of  Senate 
Bill  No,  325  in  the  67th  General  Assembly, 

"In  ti,  b.  No,  363  Section  4*390  only 
410,000  was  appropriated  for  'Salary 
of  director'  and  $6,500  for  'Salaries, 
wages  and  per  diem  of  other  necessary 
employees ' 

"The  salary  Increase  docs  not  become 
effective  until  b-2 9-53  and  the  amount 
of  money  needed  for  the  biennium  would 
be  approximately  „ 1,758* 

"(1)  Could  the  v 1*75>8  for  the  additional 
statutory  salary  be  paid  from  the  ^6300 
appropriation  in  H,  B,  363? 

"(2)  In  case  the  answer  to  question  1 
is  'no'  and  Inasmuch  as  the  law  provides 
t.at  the  salary  increase  shall  be  paid 
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monthly  would  it  be  necessary  or  advisable 
to  submit  a requisition  monthly  to  the 
comptroller  for  the  payment  of  the  amount 
of  statutory  salary  increase  due  that  they 
may  accumulate  as  an  obligation  of  the 
state? 

"A  reply  before  September  20  will  be 
appreciated," 

In  the  following  opinion,  we  have  assumed  the  validity 
of  the  salary  increase  granted  the  Director  of  the  Department 
of  Business  and  Administration  under  the  provisions  of  Senate 
Bill  ho,  32f?  ol*  the  Sixty-seventh  General  Assembly  and  this 
opinion  is  not  to  be  construed  as  ruling  upon  any  question  with 
respect  thereto, 

four  attention  is  first  directed  to  the  provisions  of 
Section  26,  Article  IV,  Constitution  of  Missouri,  1945#  read- 
ing in  part,  as  follows: 

"No  money  shall  be  withdrawn  from  the 
state  treasury  except  by  warrant  drawn 
in  accordance  with  an  appropriation 
made  by  law,  nor  shall  any  obligation 
for  the  payment  of  money  be  incurred 
unless  the  comptroller  certifies  it  for 
payment  and  the  state  auditor  certifies 
that  the  expenditure  is  within  the  purpose 
of  the  appropriation  and  that  there  is 
in  the  appropriation  an  unencumbered 
balance  sufficient  to  pay  it,  # * *" 

four  attention  is  further  directed  to  the  provisions  of 
Section  23#  Article  IV,  Constitution  of  Missouri,  1945#  reading 
in  part,  as  follows: 

"*  * *Lvery  appropriation  law  shall  dis- 
tinctly specify  the  amount  and  purpose  of 
the  appropriation  without  reference  to  any 
other  law  to  fix  the  amount  or  purpose *" 

further,  to  Section  21,260,  ftSMo  1949#  which  reads  as  follows: 

"Appropriations  for  the  operation  and 
maintenance  of  departments  shall  be 
separately  itemized;  and  separate 
appropriation  shall  be  made  for  each 
item  of  extraordinary  operation  and 
maintenance  expenditure  and  for  each 
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major  capital  expenditure.  Every 
appropriation  law  shall  distinctly 
specify  the  amount  and  purpose  of  the 
appropriation  without  reference  to 
any  other  law  to  fix  the  amount  or 
purpose." 

Keeping  the  foregoing  constitutional  and  statutory 
provisions  in  mind,  we  have  considered  Section  I4..38O  of 
House  Bill  No.  363  of  the  Sixty-seventh  Central  As.  embly. 

Tills  appropriation  act  reads,  in  part,  as  follows: 

"Section  14..3&0.  There  is  hereby  appro- 
priated out  of  the  state  treasury,  charge- 
able to  the  General  Revenue  Fund,  the  sum 
of  Eighteen  Thousand  Seven  Hundred  Fifty 
Dollars  (vl8#7J?0.00)  for  the  use  of  the 
Director  of  the  Department  of  Business 
and  Administration  for  the  payment  of 
salaries,  wages  and  per  diem  of  the  Director 
and  necessary  employees;  for  the  original 
purchase  of  property;  for  repairs  and  re- 
placements of  proporty;  and  for  the  operating 
and  general  expenses;  for  the  period  be- 
ginning July  1,  I9i>3  and  ending  June  3<J, 

1955.  a8  follows: 

"Personal  Service: 

Salary  of  Director.  . .^10, 000.00 

Salaries,  wages  and  per 

diem  of  other  necessary 

employees 6,300.00 

"Total  Personal  Service $16,300.00 

* * *"  (Emphasis  curs.) 

It  is  apparent  that  in  the  enactment  of  this  portion  of 
House  Bill  No.  363*  tlle  Sixty-seventh  General  Assembly  has 
followed  the  constitutional  and  statutory  directives  found 
in  the  provisions  of  the  constitution  and  of  the  Revised 
Statutes  of  Missouri,  quoted  rupra,  in  that  the  appropriation 
act  has  itemized  the  "purposes"  for  ttoich  the  money  appro- 
priated thereof  may  be  expended. 

You  will  note  that  the  appropriation  made  for  the  pay- 
ment of  the  salary  of  the  Director  of  the  Department  of 
Business  and  Administration  was  in  the  exact  amount  required 
to  pay  the  then  statutory  salary  of  such  officer  for  the  en- 


-3 


Honorable  Bert  Cooper 


suing  biennium,  namely  *3,000  per  year  or  a total  or  *10,000 
for  the  biennium.  The  excess  was  limited  to  the  use  of  pay- 
ment of  salaries  of  "other  necessary  employees."  In  Webster’s 
Hew  International  Dictionary,  Seconu  edition,  we  find  the  follow- 
ing definition  for  the  word  "other": 

"A  different  or  additional  onej--the  substantive 
use  of  OULili,  adj.j 

it,  therefrom,  appears  that  in  stating  the  "purpose"  of  the 
additional  appropriation  made  under  the  provisions  of  the 
section  quoted,  the  General  Assembly  has  seen  fit  to  limit 
such  "purpose"  to  one  in  connection  with  the  payment  of  the 
salaries  of  the  "other  necessary  employees"  of  the  Department 
of  Business  and  Administration. 

We  do  not  pass  upon  the  second  question  which  you  pro- 
pounded. In  the  event  of  any  controversy  arising  with  respect 
to  subsequent  payment  of  the  proportionate  part  of  the  salary 
increase  contained  in  Senate  Bill  Ho.  325  of  the  Sixty-seventh 
General  Assembly,  it  will  be  our  constitutional  and  statutory 
duty  to  represent  the  comptroller  anu  we  do  not  desire  to  be 
placed  in  the  position  of  advising  any  potential  adverse  party 
with  respect  to  private  rights. 

In  the  premises,  we  are  of  the  opinion  that  the  appro- 
priation made  under  Section  4*3^0  of  House  Bill  No.  363  of  the 
Sixty-seventh  General  Assembly,  of  the  designated  portion  to 
pay  the  salaries,  wages  and  per  diem  of  "other  necessary  em- 
ployees", may  not  be  used  for  the  payment  of  the  increased 
salary  granted  the  Director  of  the  Department  of  Business 
and  Administration  under  the  provisions  of  Senate  Bill  No.  325 
of  the  same  General  Assembly. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Mr.  Will  F.  Berry,  Jr. 


Very  truly  yours. 


JOHN  M.  DALTON 

Attorney  General 


: Form  denoted  "Special  r it"  ia 

in  proper  le  al  for.!  ana,  when  culy 
executed,  will  be  enforceable  as  to 
the  provisions  thereof. 


September  19,  1953 


Missouri  Conservation  Commission 
Monroe  building 
Jefferson  City,  Missouri 

Attention:  J.  D*  Beets,  Acquisition  Agent 

Gentlemen: 

This  will  acknowledge  receipt  of  your  recent  request 
to  examine  the  attached  form  denoted  "Special  Use  Permit" 
and  render  an  opinion  as  to  whether  it  is  in  proper  legal 
form  and,  when  properly  executed,  will  be  enforceable  as  to 
its  provisions* 

We  have  examined  said  permit  form  and  in  rendering  this 
opinion,  are  assuming  as  stated  in  you r request,  that  there 
will  be  nothing  Inserted  under  paragraphs  9 and  13  of  said 
permit  which  will,  in  any  manner,  conflict  with  all  the 
other  provisions  contained  therein* 


CcNOLUS 1 OH 


It  is  the  opinion  of  this  department  that  said  "Special 
Use  P< rmit"  is  in  proper  le^al  form  ana,  when  duly  executed, 
will  be  enforceable  as  to  the  provisions  thereof* 

The  foregoing  opinion,  wnich  1 hereby  approve,  was  pre- 
pared by  my  Assistant,  Mr.Aubrey  H*  Hammett,  Jr* 


Very  truly  yours. 


JOHN  M.  DALTON 

Attorney  General 

AKh/mv 


Conservation  Commissi on:  Froposed  form  of  easement  for  flood 

rights  is  in  proper,  legal  form  and, 
Damages:  when  auly  executed, will  protect  the 

Conservation  Com  hssion  from  claims 
for  all  damages  resulting  from  the 
construction  and  maintenance  of  a 
dam  on  big  Lake  in  Holt  County,  mo. 

September  19,  1953 


Mr,  I,  T,  Bode,  Director 
Missouri  Conservation  Commission 
Monroe  Building 
Jefferson  City,  Missouri 

Da  ax*  Mr,  Bode: 

This  will  acknowledge  receipt  of  you r recent  request 
to  examime  the  enclosed  form  denoted  "basement  for  Flood 
Rights"  and  render  an  opinion  as  to  whether  the  Conserva- 
tion Commission  is  protected  thereunder  against  any  claims 
for  damages  arising  from  the  construction  and  maintenance 
of  a dam  at  Big  Lake,  Holt  County,  Missouri,  which  will, 
in  effect,  tend  to  raise  the  water  level  of  said  luke 
approximately  two  feet  and  may  possibly  flood  some  of  the 
land  described  in  said  proposed  easement. 

The  owners  of  said  land  may  waive  any  and  all  rights 
to  any  damages  that  may  accrue  to  them  by  reason  of  said 
construction.  See  Lucas  Hunt  Village  Co,  v,  Alein,  358 
Mo.  10^4,  218  S.  W.  (2d)  395#  599  and  Sartin  v.  Hudson, 
(Texas)  143  S.  W.  (2d)  817,  l.e.  C23.  We  believe  that 
when  the  owners  of  said  land  and  the  commission  duly  exe- 
cute this  agreement,  that  said  owners  waive  any  claims 
to  damages  caused  by  the  construction  of  said  dam, 

C Ox*  PLUS  I ON 

Therefore,  it  is  the  opinion  of  this  department  that 
this  proposed  l'ona  of  easement  for  flood  rights  is  in  proper 
legal  form  and,  when  duly  executed,  will  protect  the  Conser- 
vation Commission  from  claims  for  all  damages  resulting  from 
the  construction  and  maintenance  of  a dam  on  big  Lake  in  holt 
County,  Missouri, 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Mr.  Aubrey  n.  Hammett,  Jr, 

Very  truly  yours. 


AKH/mv 


JOHN  h.  DALTON 

Attorney  General 


MERCHANDISE: 

ASSESSMENT: 


TAXATION: 


JOHN  M.  DALTON 

XXXXaXXXXXX 


Merchants  stock  of  goods  should  be  taxed 
at  the  place  where  it  is  located. 


January  29,  195>3 


Honorable  James  E.  Curry 
Prosecuting  Attorney 
Douglas  County 
Ava,  Missouri 


Dear  Sir: 

This  department  is  In  receipt  of  your  recent  request  for 
an  official  opinion.  You  thus  state  your  opinion  request: 

”1  am  writing  this  letter  to  you  at  the 
request  of  the  Douglas  County  Court, 
v/hich  has  asked  me  to  advise  them  with 
reference  to  the  taxation  of  merchants’ 
stock.  More  specifically,  we  have  a 
merchant  who  owns  and  operates  his  busi- 
ness within  the  city  limits  of  Ava, 

Missouri,  but  he  resides  outside  the 
city  limits  and  in  an  adjoining  school 
district.  Of  course,  personal  property 
is  assessed  at  the  residence  of  the 
owner,  and  the  rate  applied  is  that 
existing  at  the  residence  of  the  owner. 

If  a merchant’s  stock  is  classified  for 
tax  purposes  as  personal  property,  then 
the  taxing  situs  would  be  the  residence 
of  the  owner.  Would  you  please  advise." 

In  regard  to  this  matter,  we  would  first  direct  your 
attention  to  Section  l50.0lj.0,  RSMo  19^9»  which  section  reads: 

"Merchants  shall  pay  an  ad  valorem  tax 
equal  to  that  which  is  levied  upon  real 
estate,  on  the  highest  amount  of  all  goods, 
wares  and  merchandise  which  they  may  have 
in  their  possession  or  under  their  control, 
whether  owned  by  them  or  consigned  to  them 
for  sale,  at  any  time  between  the  first 
Monday  in  April  in  each  year;  provided, 
that  no  commission  merchant  shall  be 
required  to  pay  any  tax  on  any  unmanufac- 
tured article,  the  growth  or  produce  of 
this  or  any  other  state,  which  may  have 
been  consigned  for  sale,  and  in  which  he 
has  no  ownership  or  interest  other  than 
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his  commission.” 

The  above  section  establishes  the  fact  that  merchants  shall 
pay  a tax  upon  their  stock  of  goods,  wh’ch  is  generally  referred 
to  as  merchandise. 

Furthermore,  it  is  definitely  established  that  such  a tax 
is  a personal  property  tax.  American  Law  Reports,  Annotated, 
Vol.  173*  page  1332,  Section  9*  states: 

”According  to  the  statements  contained 
in  a group  of  Missouri  cases,  a so-called 
merchants'  license  tax  imposed  by  a statute 
requiring  a merchant  to  apply  for  a license 
to  trade  as  such,  to  give  a bond  conditioned 
for  the  payment  of  the  tax,  and  to  pay  an 
ad  valorem  tax  equal  to  that  which  was  levied 
upon  real  estate,  on  the  highest  amount  of 
all  goods,  wares,  and  merchandise  which  he 
might  have  in  his  possession  at  any  time  be- 
tween certain  dates,  constituted  a tax  upon 
the  stock  in  trade  as  personal  property, 
and  not  upon  the  occupation  pursued.  See 
State  ex  rel.  St.  Louis  Public  Schools  v. 

Tracy  (1387)  9k  Mo.  217,  6 SW  709?  Aurora  v. 

McGannon  (1897)  138  Mo.  38,  39  SW  I4.69;  State 
ex  rel.  Carleton  Dry  Goods  Co.  v.  Alt  (1909) 

22k  Mo.  I4.93 » 123  SW  382;  and  American  Mfg. 

Co.  v.  St.  Louis  (1917)  270  Mo.  k0,  192  SW 

k02.” 

Our  next  concern  is  in  regard  to  the  place  where  personal 
property  is  taxed.  The  general  rule  on  this  point  is  stated 
in  the  case  of  State  ex  rel.  v.  Shepherd,  218  Mo.  656.  At 
l.c.  663,  the  court  states: 

"It  is  conceded  by  counsel  for  both  appellant 
and  respondent  that  personal  property  is  tax- 
able at  the  domic ile  of  the  owner  and  in  the 
school  district  in  which  he  resides. 

(Stephens  v.  Mayor  of  Boonville,  3k  Mo.  323? 

State  ex  rel.  v.  McCausland,  1 5k  Mo.  l85>? 

State  ex  rel.  v.  Brown,  172  Mo.  37k* ) 

/ 

"And  it  is  equally  well  settled  that  if  a 
person  is  taxed  in  the  wrong  district  or 
county,  then  it  is  illegal  and  its  collec- 
tion cannot  be  enforced.  (State  ex  rel.  v. 
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Brown,  supra,  l.c.  380;  State  ex  rel.  v. 

Railroad,  135  Mo*  l.c.  630;  State  ex  rel. 
v.  Railroad,  110  Mo.  265.)" 

However,  the  courts  of  Missouri  have  distinguished  between 
personal  property  generally  and  that  kind  of  personal  property 
which  is  merchandise.  In  the  case  of  State  ex  rel.  v.  Alt, 

22lj.  Mo.  14-93*  at  l.c.  507*  the  court  states: 

" * In  this  State  merchandise  Is  not 

listed  for  taxation  as  other  personal 
property,  but  instead  the  merchant  must 
apply  for  a license  to  trade  as  such,  and 
without  which  he  subjects  himself  to  a 
forfeiture  to  be  recovered  by  indictment. 

He  must  give  bond  conditioned  for  the  pay- 
ment of  the  tax.  It  Is,  however,  provided 
that  merchants  shall  pay  an  ad  valorem  tax 
equal  to  that  which  is  levied  upon  real 
estate,  on  the  highest  amount  of  goods, 
wares  and  merchandise  which  they  may  have 
in  their  possession  at  any  time  between 
the  first  Monday  of  March  and  the  first 
Monday  of  June  in  each  year.  It  is  this 
amount,  furnished  by  a sworn  statement  of 
the  merchant,  that  forms  the  basis  upon 
which  the  various  state,  county,  school 
and  municipal  taxes  are  levied." 

In  the  case  of  State  ex  rel.  v.  TImbrook,  11+5  Mo.  App.  368, 
at  l.c.  371*  the  court  stated: 

" # * # The  question  of  the  place  where 
personal  property  may  be  assessed  for  tax- 
ation has  given  rise  to  much  perplexing 
litigation.  In  the  absence  of  statutory 
regulations,  the  presumption  is  indulged 
that  the  situs  of  personal  property  Is  that 
of  the  domicile  of  the  owner,  but  this  pre- 
sumption, It  is  said,  must  give  way  when  the 
truth  appears  that  the  personalty  has  an 
actual  8 1 tus  apart  from  the  domicile  of  the 
owner.  * » " 

In  the  instant  case,  the  personal  property,  which  was 
merchandise,  was  not,  as  we  note  by  your  letter,  located  at 
the  domicile  of  the  owner. 
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Paragraph  1 of  Section  137.115*  RSMo  I9I4.9#  states: 

"After  receiving  the  necessary  forms  the 
assessor  or  his  deputy  or  deputies  shall, 
except  in  the  city  of  St.  Louis,  between 
the  first  day  of  January  and  the  first 
day  of  June,  19^6,  and  each  year  there- 
after, proceed  to  make  a list  of  all  real 
and  tangible  personal  property  in  his 
county,  town  or  district,  and  assess  the 
same  at  its  true  value  in  money  in  the 
manner  following,  to  wit:  He  shall  call 
at  the  office,  place  of  doing  business  or 
residence  of  each  person  required  by  this 
chapter  to  list  property,  and  shall  require 
such  persons  to  make  a correct  statement 
of  all  taxable  real  and  tangible  personal 
property  in  the  county  owned  by  such  person, 
except  merchandise  which  may  be  required  to 
pay  a license  tax  and  except  all  otne'r  "pro- 
perty which  may  bo  exempted  by  law  from 
taxation." 

The  above  section  would  appear  to  be  in  conformity  with 
Section  150,014.0,  supra. 

In  the  case  of  City  of  Monet t v.  Hall,  128  Mo.  App.  91» 
at  l.c.  9lj-»  the  court  stated: 

" # «■  * It  has  been  frequently  adjudged  to 
be  perfectly  competent  for  the  State  to 
collect  an  ad  valorem  tax  on  property  used 
in  a calling  and  at  the  same  time  to  im- 
pose a license  tax  on  the  pursuit  &b  a 
condition  to  the  right  to  carry  it  on,  and 
this  power  may  be  delegated  to  municipal 
corporations,  as  was  done  by  the  Statutes 
above  referred  to.  (City  of  Springfield  v. 

Smith,  138  Mo.  61|5,  {4.0  S.W.  757;  city  of 
Aurora  v.  McGannon,  138  Mo.  38*  39  S.W. 
h.69;  City  of  St.  Joe  v.  Ernst,  95  Mo.  3&0, 
d S.W.  558:  City  of  Troy  v.  Harris,  102  Mo. 

App.  50,  7°  S.W.  662;  City  of  Farmington  v. 

Rutherford,  9l{-  Mo.  App.  323,  68  S.,V.  83.) 

In  the  case  of  State  ex  rel . v.  Kingsbury,  105  Mo.  App.  22, 
at  l.c.  25,  the  court  stated: 
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"Chapter  129*  Revised  Statutes  1899 » 
provides  that  merchants  shall  be  licensed 
and  prohibits  them  from  doing  business  as 
such  until  they  have  obtained  a license 
therefor,  and  in  order  to  obtain  such 
license  they  must  give  bond  with  approved 
security  for  the  payment  on  the  first  day 
of  November,  next  thereafter,  to  the  col- 
lector of  the  county,  of  all  taxes  which 
may  then  be  due  from  them  for  the  twelve 
months  ending  on  the  first  day  of  November, 
next,  upon  his  license  as  such  merchant. 
Section  85I4J?  provides  that  merchants  shall 
pay  an  ad  valorem  tax  equal  to  that  which 
is  loviecT  upon  real  estate,  on  the  highest 
amount  of  all  goods  which  they  may  have  on 
hand  at  any  time  between  the  first  Monday 
in  March  and  the  first  Monday  in  June,  in 
each  year.  The  ordinances  of  the  city  have 
a similar  provision.  Section  8 thereof 
provides  that,  'the  ful  valorem  tax  equal  to 
that  which  is  levied  upon  real  estate  on 
the  amount  of  goods  on  which  merchants  shall 
be  required  to  pay  shall  be  ascertained  from 
the  sworn  statements  filed  in  the  office  of 
the  clerk  of  the  county  court  of  Howard 
county.  • And  it  is  made  the  duty  of  the 
city  clerk,  'to  procure  a list  of  all  the 
names  of  the  merchants  of  the  city  from  said 
clerk  together  with  the  amount  of  the  stock 
as  shown  by  the  statements  and  enter  the 
same  on  a merchants'  tax  book  and  extend 
the  same  upon  the  calculation  as  shown  by 
his  statement  at  the  rate  per  cent  fixed  by 
the  board  of  aldermen  on  real  and  personal 
property. * 

"Section  85ij.6  of  the  statutes  requires  each 
merchant  on  the  first  Monday  of  June  of  each 
year,  as  stated,  to  furnish  to  the  assessor 
of  the  county  a statement  of  the  highest 
amount  of  merchandise  he  may  have  had  on 
hand  at  any  one  time  between  the  first  Monday 
of  March  and  the  first  Monday  cf  June,  next 
preceding,  which  statement  the  assessor  is 
required  to  enter  in  a book  kept  for  the 
purpose  and  that  said  book  shall  be  returned 
by  the  assessor  to  the  county  board  of  equal- 
ization on  the  first  Monday  in  September  in 
each  year  for  the  purpose  of  equalizing  the 
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valuation  of  merchants*  statements.  Section 
Q$h2  fixes  the  rate  of  taxation  as  equal  to 
that  which  is  levied  upon  real  estate. 

"Thus,  we  see  merchants  are  assessed,  their 
assessments  are  equalized  and  their  taxes 
are  levied.  And  that  Is  not  all,  for  In 
order  to  do  business  as  such  merchants  they 
are  required  to  give  bond  to  pay  the  taxes. 

It  Is  true  that  the  method  pursued  In  the 
assessment  of  their  goods  and  the  levying 
of  their  taxes  Is  different  from  that  pur- 
sued In  the  Imposition  of  taxation  upon 
other  property,  but  the  result  is  the  same." 

Upon  this  point,  we  note  the  following  in  Corpus  Juris, 

Vol.  6l,  page  52 ij..  Section  637*  / 

jt 

"In  view  of  statutory  provisions  fixing 
the  place  of  taxation,  personal  property 
constituting  the  stock  In  trade  of  a 
merchant  or  the  raw  or  finished  material 
of  a manufacturer  or  tradesman  is  not 
necessarily  taxable  at  the  place  of  domi- 
cile or  residence  of  the  owner,  and,  in 
giving  effect  to  varying  statutory  pro- 
visions, it  has  been  held  or  recognized 
that  personal  property  such  as  is  hero 
considered  is  taxable  at  the  place  vhore 
it  is  located  or  stored,  where  the  owner* s 
business  is  carried  on,  where  the  owner  is 
doing  business,  where  the  property  is  kept 
for  sale,  or  where  it  is  employed  in  trade 
or  in  the  mechanical  arts,  vvhere  stock  in 
trade  involved  is  employed,  where  real 
property,  in  connection  with  which  the  per- 
sonal property  Involved  is  connected  in  a 
business  enterprise,  is  taxable,  where  the 
owner  hires  or  occupies  manufactories, 
stores,  hotels,  offices,  shops,  or  wharves, 

* * * " 

Since  a merchant  Is  required  to  pay  a tax  on  his  merchan- 
dise, and  Is  also  required  to  obtain  a license  to  do  business,  it 
would  appear  to  be  an  empty  gesture  if  his  merchandise  were  not 
assessed  for  taxation  in  the  place  where  the  license  to  do 
business  was  obtained,  otherwise  the  license  would  be  meaning- 
less. 
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CONCLUSION 


It  Is  the  opinion  of  this  department  that  a merchant 
stock  of  goods  should  be  taxec’  at  the  place  whore  It  Is 
located. 


The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  Hugh  P.  Williamson. 


Yours  very  truly, 


JOHN  N.  DALV 
Attorney  General 


COSMETOLOGY: 
PRACTICE  OP: 
STATE  BOARD  OP 
COSMETOLOGY: 
COMPENSATION: 
TIPS,  LICENSE  J 
. DALTON 


A person  who  dresses  hair  and  receives  nothing  for  such 
service  is  not  required  to  obtain  a certificate  c£  registra- 
tion from  the  State  Board  of  Cosmetology.  What  constitutes 
the  occupation  of  hairdressing,  cosmetology,  and  manicuring 
is  set  forth  in  detail  in  Section  329.020,  supra,  and  where 
the  things  enumerated  are  done  for  tips  regularly  given  they 
constitute  compensation  and  a license  must  be  secured* 


February  3,  1953 

xxxxxxxxx 
J.  E.  Johnson 


Honorable  Robert  E*  Crist 
Prosecuting  Attorney 
Shelbina,  Missouri 


FILED 


Dear  Sir* 

Your  request  for  an  opinion  of  this  office  has  been  referred 
to  me  for  answer  and  the  pertinent  part  of  said  request  is  as 
follows  * 


"Will  you  please  advise  if  under  Sections 

329.04.1  and  329.250,  M.R.S.,  194-9,  a person 
who  dresses  hair  in  her  home,  but  who  does 
not  make  any  charge  therefor,  is  required 
to  obtain  a certificate  of  registration 
from  the  State  Board  of  Cosmetology. 

"Would  your  opinion  be  any  different  if  such 
person  accepted  tips  from  persons  to  whom  she 
had  given  services,  as  a hairdresser. 

"Will  you  please  further  advise  as  to  what  con- 
stitutes the  occupation  of  hairdressers,  cosmet- 
ologists or  manicurists  as  stated  in  section 

329.04.1  and  329.250.M 

In  answer  to  the  question  posed  In  the  first  paragraph  of. 
your  letter  quoted  above  with  regard  to  Sections  329*250  and 
329.04.I,  RSMo.  194-9*  (Cumulative  Supplement,  1951),  we  believe 
the  answer  to  It  to  be  found  in  Section  329*020,  RSMo.  1949, 
which  reads  as  follows* 

"The  following  classifications  of  practices  shall 
be  adopted  and  understood  to  define  practitioners 
within  the  meaning  of  this  chapter: 

" ( 1 ) Class  A —Any  person  who  engages  for  compensa- 
tion in  any  one  or  any  combination  of  the  following 
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practices,  to  wit : Arranging,  dressing,  curling, 
singeing,  waving,  permanent  waving,  cleansing, 
cutting,  bleaching,  tinting,  coloring  or  similar 
work  upon  the  hair  of  any  person  by  any  means  shall 
be  construed  to  be  practicing  the  occupation  of 
a hairdresser.  Any  person  who  with  hands  or 
mechanical  or  electrical  apparatuses  or  applicances, 
or  by  the  use  of  cosmetic  preparations,  antiseptics, 
tonics,  lotions  or  creams  engages  £>r  compensation  in 
any  one  or  any  combination  of  the  following  practices, 
to  witJ  Massaging,  cleaning,  stimulating,  manipulating, 
exercising,  beautifying  or  similar  work,  upon  the 
scalp,  face,  neck,  arms,  or  bust  or  removing  super- 
fluous hair  by  means  other  than  electricity  about 
the  body  of  any  person  shall  be  construed  to  be 
practicing  the  occupation  of  a cosmetologist  or 
cosmetician; 

n(2)  Class  B— Any  person  who  engages  for  compensation 
in  the  manicuring  of  nails  shall  be  construed  to  be 
practicing  the  occupation  of  a manicurist.” 

(Underscoring  ours.) 

As  you  see,  the  underscored  part  of  the  above  statute  makes  it 
a violation  for  any  person  to  practice  cosmetology,  hairdressing  or 
manicuring  for  compensation  of  any  kind  whatsoever  without  first 
being  licensed. 

You  say  this  woman  does  not  receive  compensation  and  there- 
fore she  could  not  be  guilty  of  violating  the  Act. 

With  regard  to  the  question  posed  in  the  second  paragraph 
above  set  out  we  vtrish  to  state  that  our  opinion  would  be  different 
than  in  our  answer  given  to  your  first  question.  If  the  person 
practicing  cosmetology,  hairdressing  and  manicuring  received 
compensation  of  any  kind  whether  the  same  was  a charge  made  or 
tips  given  with  regularity  for  the  services  performed,  she  must 
first  have  a license. 

Our  reason  for  holding  that  tips  where  regularly  given  to  the 
operator  for  beauty  work,  hairdressing  and  manicuring  by  the 
recipient  is  compensation,  is  because  of  the  holding  of  the  court 
in  Williams  v7  Jackson  vi'll e Terminal  Co.,  118  P.  2d.  32 1}.,  where 
the  court  at  l.c.  325,  326  and  327 , said: 

nWe  will  not  stick  upon  the  general  meaning  of 
the  word  'tip*.  Webster,s  International  Dictionary 
makes  the  tip  to  be  a gift,  a fee;  and  defines  a 
fee  as  a compensation  for  service  rendered.  The 
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Standard  Dictionary  says  a tip  is  money  given,  as 
to  a servant,  to  secure  better  or  more  prompt 
service.  It  would  seem  that  a tip  may  range  from 
a pure  gift  out  of  benevolence  or  friendship,  to  a 
compensation  for  a service  measured  by  its  supposed 
value  but  not  fixed  by  an  agreement.  Most  often 
the  term  is  applied  to  what  is  paid  a servant  in 
addition  to  the  regular  compensation  for  his  service, 
to  secure  better  service  or  in  recognition  of  It. 

But  the  Pair  Labor  Standards  Act  makes  no  reference 
to  ’tips’,  and  the  notice  given  the  red  caps  refers 
to  ’tips  or  remuneration*.  We  are  not  concerned 
with  the  proper  meaning  of  the  word,  but  with  the 
legal  status  of  what  the  passengers  paid  these 
red  caps,  by  whatever  name  called.  Along  with 
dictionary  definitions,  we  put  aside  a number  of 
decisions  cited  about  the  ownership  of  tips,  some- 
what conflicting,  because  each  dealt  with  its  own 
kind  of  tip  and  none  from  an  appellate  court  dealt 
with  money  paid  a red  cap  by  a passenger. 

n ( 1)  This  record  makes  no  effort  to  prove  or  agree 
on  the  actual  intention  of  passenger,  red  cap,  or 
Terminal  Company,  when  at  any  time  a porter  service 
was  rendered  and  remunerated.  It  is  left  to  com- 
mon knowledge  and  reasonable  inference.  Railroad 
travel  is  so  general  and  red  cap  service  so  familiar 
that  it  may  well  be  considered,  as  it  touches  the 
passenger,  a matter  of  common  knowledge.  We  so 
deal  with  it.  Before  the  day  of  red  caps  the 
passenger  depended  for  assistance  on  the  chance 
presence  of  some  jobless  person,  and  paid  him  for 
his  help.  The  red  caps  took  the  place  of  the 
jobless  ones  at  large  terminals,  and  rendered 
a supervised  service;  but  the  railroad  carriers  were 
not  bound  to  afford  any  such  service  to  the  passenger 
and  the  reward  of  It  was  left  a matter  between  red 
cap  and  passenger,  with  the  stipulation  that  the 
amount  should  be  left  to  the  passenger  and  there 
should  never  be  annoyance  or  embarrassment  about  it. 
It  may  be  that  the  red  caps  were  always  employees  of 
the  Terminal  Company  in  that  it  selected  them  and 
was  probably  answerable  for  their  honesty  and  care- 
fulness; but  they  were  not  employees  for  wages,  their 
time  and  efforts  were  their  own,  and  what  they  earned 
belonged  to  them.  Passengers  understood  this;  they 
knew  that  what  they  paid  did  not  go  to  the  Terminal 
Company,  but  was  the  meat  and  bread  of  the  red  cap. 
What  they  paid  was  influenced  by  the  generosity  and 
wealth  of  the  passenger  as  well  as  by  the  number  and 
weight  of  his  bags,  and  at  times  by  the  needy 
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appearance  or  the  cheerfulness  and  promptness  of  the 
red  cap*  But  in  every  case  the  tip  was  primarily 
a compensation  for  service,  and  not  a gift*  The 
red  cap  expected  nothing  unless  he  served*  Ho 
passenger  ever  gave  a red  cap  anything  unless  there 
was  service*  Every  passenger  paid  for  service 
unless  he  or  she  was  very  stingy  or  financially 
unable,  or  else  ignorant  that  pay  was  expected* 

The  acceptance  of  service  carried  an  expectation 
of  reward  on  both  sides*  What  the  red  cap 
received  was  not  gifts  but  earnings*  If  they 
amounted  to  enough  he  owed  Income  taxes  on  them} 
and  they  belonged  to  him,  either  because  the 
business  was  his,  or  fi  an  employee,  because  his 
employer  conceded  them  to  him* 


"When  it  is  clearly  apprehended  that  red  cap  tips 
are  not  personal  gifts,  but  compensation  for 
service  which  since  October  24#  1938*  Is  rendered 
by  the  red  caps  for  the  Terminal  Company,  for  a 
wage  which  the  Terminal  Company  is  absolutely 
bound  to  pay,  it  becomes  plain  that  the  tip  money 
is  the  money  of  the  Terminal  Company,  irrespective 
of  the  consent  of  the  red  caps;  and  when  they  are 
paid  their  wages  in  part  or  in  whole  out  of  it, 
they  are  not  paid  with  their  own  but  their 
employer’s  money*" 

In  answer  to  the  question  posed  in  the  third  paragraph  of  your 
request  as  above  set  out,  it  is  our  opinion  that  what  constitutes 
the  occupations  of  hairdressers,  cosmetologists  and  manicurists  as 
mentioned  in  Sections  329*041  and  329*250,  RSMo  1949  (Cumulative 
Supplement,  19$1)  is  set  out  in  detail  in  Section  329*020,  supra, 
and  that  where  the  things  done  as  mentioned  therein  are  done  for 
compensation  of  any  kind  whatsoever  it  constitutes  the  occupation 
of  hairdressing,  cosmetology  or  manicuring* 

CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that  a person 
dressing  hair  in  her  home  not  making  a charge  of  any  kind  therefor, 
is  not  required  to  obtain  a certificate  of  registration  from  the 
State  Board  of  Cosmetology}  that  a person  who  dresses  hair  in  her 
home  who  accepts  tips  given  with  regularity  from  persons  to  whom 
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she  has  given  service  as  a hairdresser  is  practicing  as  a hair- 
dresser for  compensation  and  must  obtain  a certificate  of  registra 
tion  from  the  State  Board  of  Cosmetology?  that  which  constitutes 
the  occupation  of  hairdressers,  cosmetologists  or  manicurists  is 
set  forth  and  enumerated  under  Section  329*020,  RSMo  19^-9*  3n 
detail  where  the  same  is  done  by  any  person  for  compensation  of 
any  kind  whatsoever. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Mr.  A.  Bertram  Elam. 


Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 


SCHOOLS:  Proponents  and  opponents  of  school 

ELECTION:  bond  issue  under  Section  165.040, 

RSMo  1949,  not  entitled  to  challengers 
and  checkers  at  election  on  said  bonds. 


February  19,  1953 


FILED  20 


Honorable  Robert  E.  Crist 
Prosecuting  Attorney 
Shelby  County 
Shelbyville,  Missouri 

Dear  Sir: 

We  have  received  your  request  for  an  opinion  of  this 
department,  which  request  is  as  follows: 

"Please  advise  if  the  opponents  and 
proponents  of  a bond  issue,  which  is 
held  in  pursuance  to  Section  165.040, 

Missouri  Revised  Statutes,  1949,  are 
entitled  to  challengers  and  checkers 
at  the  election." 

Section  165.040,  RSMo  1949,  provides,  in  part: 

"1.  For  the  purpose  of  purchasing 
schoolhouse  sites,  erecting  school- 
houses,  library  buildings  and  furnishing 
the  same,  and  building  additions 
to  or  repairing  old  buildings,  the 
board  of  directors  shall  be  authorized 
to  borrow  money,  and  issue  bonds  for 
the  payment  thereof,  in  the  manner 
herein  provided.  The  question  of 
loan  shall  be  decided  at  an  annual 
school  meeting  or  at  a special  election 
to  be  held  for  that  purpose.  Notice 
of  said  election  shall  be  given  at 
least  fifteen  days  before  the  same 
shall  be  held,  by  at  least  five  written 
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or  printed  notices,  posted  in  five 
public  places  in  the  school  district 
where  said  election  shall  be  held,  and 
the  amount  of  the  loan  required,  and 
for  what  purposes;  it  shall  be  the 
duty  of  the  clerk  to  sign  and  post 
said  notices.  The  qualified  voters  at 
said  election  shall  vote  by  ballot. 

Those  voting  in  favor  of  the  loan  shall 
have  written  or  printed  on  their  tickets, 

’For  the  loan; ' those  voting  against  the 
loan,  the  words  'Against  the  loan,'  and 
if  two-thirds  of  the  votes  cast  on  the 
proposition  shall  be  for  the  loan,  the 
district  board  shall  be  vested  with  the 
power  to  borrow  money,  in  the  name  of 
the  district,  to  the  amount  and  for  the 
purpose  specified  in  the  notices  afore- 
said, srubject  to  the  restrictions  of  section 
165.043." 

Section  111.010,  RSMo  1949*  provides: 

"The  provisions  of  this  chapter  shall 
apply  to  all  the  election  precincts  in 
this  state  but  shall  not  apply  to  town- 
ship or  village  elections,  to  school 
elections,  or  to  any  city  election  in 
cities  of  the  fourth  class,  or  in  cities 
of  under  three  thousand  inhabitants 
existing  under  any  special  law." 

Section  III.29O,  RSMo  1949*  provides: 

"In  all  counties  in  this  state  in  which 
a special  election  shall  be  held  for  the 
purpose  of  voting  upon  any  proposition 
to  issue  bonds  for  any  purpose,  which, 
under  the  law,  must  be  submitted  to  the 
vote  of  the  qualified  electors  for 
determination,  two  judges  and  two  clerks 
of  such  election  shall  be  appointed  by 
the  county  court  for  each  special  election 
precinct;  provided,  that  the  provisions 
of  this  law  shall  not  apply  when  any 
such  proposition  is  submitted  to  be  voted  upon 
at  a regular  primary  election  or  a general 
election. " 
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Section  111.300,  RSMo  1949*  provides: 

"Such  special  election,  except  as  pro- 
vided In  section  111.290,  shall,  as 
near  as  possible,  be  conducted  in  the 
same  manner,  and  be  governed  by  the 
same  laws,  as  a general  election." 

In  the  case  of  Robinson  v.  Wiese,  210  S.W.  889*  the 
court  stated  (210  S.W.  l.c.  892): 

"The  appellants  contend  that  the  elec- 
tion which  authorized  the  issue  of  the 
bonds  in  question  was  not  lawfully  held,, 
because  the  Judges  and  clerks  were  ap- 
pointed by  the  board  of  directors  of 
the  district,  while  the  law  required 
their  appointment  by  the  county  court, 
under  the  provisions  of  the  act  'pro- 
viding for  the  appointment  by  county 
courts  of  Judges  and  clerks  for  special 
elections,  and  for  the  making  by  county 
courts  of  special  election  precincts,  and 
further  providing  for  the  repeal  cf  in- 
consistent acts,  with  an  emergency 
clause.'  Laws  1913*  p.  326. 

"We  see  nothing  in  the  act  which  tends  to 
sustain  this  view.  Its  title  implies  that 
it  is  applicable  to  those  municipalities 
in  which  elections  are  held  in  precincts 
established  by  the  county  courts.  This 
first  section  indicates  plainly  that  it 
is  intended  to  apply  to  special  elections 
where  regular  primary  elections  or  general 
elections  are  held,  while  section  4 states 
its  object  to  be  to  avoid  the  expense  of 
six  Judges  and  six  clerks  at  each  precinct. 

It  has  no  reference  whatever  to  any  part  of 
the  machinery  for  holding  general  or  special 
school  meetings  by  section  10879  of  the  Re- 
vised Statutes  of  1909.  (Section  164.330, 

RSMo  1949).  The  board  was  right  in  their 
exact  compliance  with  the  terms  of  that 
section. 
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Under  the  holding  of  the  court  in  this  case,  the 
general  election  laws  do  not  apply  to  school  bond  elections. 
Inasmuch  as  there  is  no  provision  in  the  school  election 
laws  giving  proponents  and  opponents  of  a school  bond 
issue  the  right  to  have  challengers  and  checkers,  no  such 
right  exists.  The  question  of  right  to  be  present  at  the 
polling  place  and  at  the  counting  of  the  ballots  is  governed 
solely  by  statute.  29  C.J.S.  Elections,  Section  200,  p.  285. 

Even  though  the  general  election  laws  might  be  held, 
in  some  respects,  to  be  applicable  to  school  elections,  we 
feel  that  they  would  not  entitle  challengers  and  checkers 
to  be  present  at  special  school  bond  elections.  We  find 
no  authorization  for  the  appointment  of  challengers  in 
general  elections,  other  than  in  counties  having  a popu- 
lation of  between  200.000  and  450,000  inhabitants  (Sec- 
tion 113.200,  RSMo  1949) , counties  having  a population 
of  more  than  450,000  (Section  113. 870,  RSMo  1949) * cities 
of  population  between  300,000  and  700,000  (Section  117.590, 
RSMo  1949*  ) and  cities  of  populations  over  600,000  (Sec- 
tion 118.510,  RSMo  1949).  Shelby  county,  having  a popula- 
tion of  9*730  by  the  last  decennial  census,  does  not  come 
within  such  statutes. 

Section  120.480,  RSMo  1949*  provides: 

"The  county,  ward  or  township  committee- 
man of  each  party  in  each  county  may  ap- 
point two  party  agents  or  representatives, 
with  alternates  for  each,  who  may  represent 
his  party  at  the  polling  place  in  each  pre- 
cinct during  the  casting,  canvass  and  re- 
turn of  the  vote  at  a primary,  who  shall 
act  as  challengers  and  witnesses  to  the 
count  of  the  vote  for  their  respective 
parties  and  who  shall  have  the  power 
prescribed  by  law." 

This  section  by  its  terms,  applies  only  to  primary 
elections  and  operates  through  party  committees. 

Section  111.610,  RSMo  1949*  applicable  generally  to 
conduct  of  elections,  provides,  in  part: 
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"No  person  or  persons  shall  be  admitted 
Into  the  room  or  office  when  such  ballots 
are  being  counted,  except  the  Judges  and 
clerks  of  elections:  provided,  that  any 
political  party  may  select  a representative 
man  who  may  be  admitted  as  a witness  of 
such  counting." 

The  purpose  of  this  section  Is  obvious.  Machinery  exists. 

In  the  form  of  legally  recognized  political  organizations, 
for  the  selection  of  such  witnesses.  Such  situation  does 
not  exist  with  regard  to  special  school  bond  elections. 
Certainly  there  would  be  no  object  in  the  appointment 
of  witnesses  by  political  committees.  Organizations 
formed  to  foster  or  oppose  a bond  issue  have  no  legal 
basis  and  any  attempt  to  recognize  them  would  lead  to 
complete  confusion. 

In  the  case  of  Easton  City  Election  Overseers,  12  Pa. 
Dist.  526,  the  question  presented  was  whether  or  not  watchers 
should  be  appointed  for  a city  bond  election.  The  general 
election  law  called  for  the  appointment  of  watchers  who 
should  be  members  of  different  political  parties.  The 
court  refused  to  order  the  appointment,  stating: 

"If  these  statutes  were  applicable  to 
an  election  in  the  city  to  determine 
whether  there  should  be  an  increase  of 
indebtedness,  then  the  Act  of  1874, 
if  not  repealed,  would  be  complied  with 
when  the  court  should  appoint  in  each 
district  one  Republican  and  one  Democrat, 
both  of  whom  were  in  favor  of  the  increase 
of  debt.  This  would  be  incongruous. 

"If  the  appointments  now  petitioned 
for  can  be  required,  we  give  to  the 
expression  'different  political  parties' 
a meaning  which  extends  it  to  embrace 
those  who  are  supposed  to  have  opposing 
views  upon  the  subject  matter  of  the 
special  election. 

"Political  parties  are  separate  organizations 
well  understood  as  objects  of 
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discriminating  legislation,  but 
it  is  impossible  to  reach  similar 
results  in  individual  classification." 

The  reasoning  of  the  court  in  that  case  is  clearly 
applicable  in  the  operation  of  our  election  laws. 

CONCLUSION 


Therefore,  this  department  is  of  the  opinion  that 
proponents  and  opponents  of  a special  school  bond  Issue, 
to  be  voted  upon  under  Section  165.040,  RSMo  19^9*  are 
not  entitled  to  challengers  and  checkers  at  the  election 
to  authorize  such  bonds. 

This  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Robert  R.  Welborn. 

Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 
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SCHOOLS:  Apportionment  of  "county  foreign  insurance  tax  fund" 
moneys  referred  to  in  Sec.  l4b»3fc>D,  KSMo  1949*  to  be 
based  on  number  of  scnool  cnilaren  in  eacn  county. 
Where  school  district  iies  in  two  or  more  counties 
split  enumeration  must  be  considered  according  to 
rule  announced  in  subparagrapn  4 of  Sec.  lbb.l^O. 


May  11,  1953 


Honorable  James  e.  Curry 
Prosecuting  Attorney 
Douglas  County 
Ava,  Missouri 

Dear  Sir: 

Tne  following  opinion  is  rendered  in  reply  to  your  request 
reading  as  follows: 

"The  County  Treasurer  naa  requested  me  to 
advise  him  with  referenoe  to  the  apportion- 
ment and  distriDution  of  the  free  text  book 
fund,  payable  Seotion  14b. 3&0*  KSMo  1949a 
whioh  is  received  from  foreign  insurance 
companies  operating  within  the  State  of 
Missouri.  This  money,  of  course,  comes 
to  the  County  Treasurer  to  be  apportioned 
to  each  school  district  in  the  county.  In 
our  county,  due  to  reorganization,  there 
are  a number  of  school  districts  in  adjoin- 
ing counties  whioh  overlap  and  include 
territory  in  .jcuglas  County.  My  question 
is  this:  Are  the  onlldren  residing  in 
tne  school  districts  overlapping  into 
Douglas  County  to  be  claimed  on  the  Douglas 
County  enumeration,  or  are  tney  to  be  clai.oed 
on  the  adjoining  county  enumeration? 

"If  these  children  should  be  rigntfully 
listed  on  the  Douglas  County  enumeration, 
of  course,  the  money  from  the  free  text 
book  fund  would  come  to  tne  Treasurer  of 
Douglas  County  and  then  disbursed  to  these 
districts,  but  if  these  onlldren  should 
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rightfully  be  Included  on  the  enumeration 
list  of  the  adjoining  counties,  then  it 
occurs  to  the  writer  that  the  money  from 
this  fund  should  go  to  tue  Treasurer  of 
the  adjoining  county. " 

Section  14-8. 360,  RSMo  1^4-9 • provides  as  follows: 

"On  or  before  the  first  day  of  October  of 
each  year,  the  state  comptroller  shall 
apportion  to  tne  counties  and  the  city  of 
St.  Louis,  on  the  basis  ol  the  number  of 
sonool  children  in  eacn,  as  shown  by  tne 
last  enumeration,  certified  by  the  com- 
missioner of  education,  on  whien  the  scnool 
moneys  are  apportioned  and  distributed, 
all  of  the  moneys  to  the  oredit  of  the 
county  foreign  Insurance  tax  fund,  and 
warrants  shall  be  issued  in  favor  of  the 
treasurers  of  the  counties  and  the  city  of 
St.  Louis." 

hen  moneys  described  in  Section  14-8.360,  RSMo  194-9*  quoted 
above,  come  into  the  hands  of  the  treasurers  of  the  various 
counties  and  the  City  of  St.  Louis,  the  duties  of  the  county 
olerks  In  relation  to  the  apportionment  of  such  moneys  to  tne 
various  sohool  districts  in  the  counties  are  set  forth  in  sub- 
paragraph  1 of  Section  170.220,  RSMo  194-9*  which  provides  as 
follows : 


"1.  When  the  money  apportioned  under 
the  provisions  of  section  14-8.360,  RSMo 
194-9*  has  been  reoeived  by  the  treasurers 
of  the  various  counties  and  tne  city  of 
St.  Louis,  it  shall  be  tne  duty  of  the 
oounty  clerk  of  each  county  to  apportion 
said  money  aaong  the  various  scnool  dis- 
tricts in  6aon  county  in  the  following 
manner:  Tne  amount  to  be  apportioned 
to  each  school  district  snail  be  deter- 
mined by  multiplying  the  number  of  ohlldren 
on  the  last  enumeration  list  of  said  school 
district  by  the  ratio  used  by  tne  state 
auditor  in  making  the  distribution  of  said 
foreign  Insurance  tax  moneys  among  the 
counties  of  the  state,  and  the  cotui ty 
court  shall  order  the  county  treasurer  to 
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place  to  the  credit  of  tne  free  textbook 
fund  of  each  3uch  school  district,  the 
amount  thus  obtained,  or  shall  draw  its 
warrant  in  favor  of  tne  proper  townsnip 
treasurer  or  treasurers  for  the  amount 
due  the  districts  of  the  various  town- 
snips,  and  shall  also  draw  its  warrant 
in  favor  of  the  treasurer  of  any  school 
district  organized  as  a city,  town,  or 
consolidated  district  for  the  amount  due 
such  district.  The  money  thus  received 
shall  be  known  as  the  "Free  Textbook 
Fund”  for  each  such  district,  and  the 
board  of  education  or  tne  board  of  direc- 
tors of  each  such  district  shall,  when  so 
directed  by  a majority  vote  of  the  quali- 
fied voters  of  the  district  voting  on 
such  question  at  an  annual  or  special  elec- 
tion, with  this  fund  purchase  and  provide 
textbooks  free  for  the  use  of  tne  pupils 
in  the  elementary  grades  and  after  free 
textbooks  have  been  supplied  to  all  ohildren 
in  the  elementary  grades,  the  balance  remain- 
ing in  said  textbook  fund  may  be  expended  for 
supplementary,  library,  and  reference  books.” 

"For  many  years,  the  statutory  enumeration  of  school  pupils 
has  been  made  by  school  districts.  Section  164.030,  do.  H.  S. 
194-9”  (State  ex  rel.  School  District  of  Fulton  v.  Davis,  361  mo. 
730,  l.c.  73 4,  236  S.W.  (2d)  301).  The  duty  to  make  such  enumera 
tion  lists  is  placed  by  the  statute.  Section  164*030,  RSmo  194-9* 
on  tne  board  of  directors  of  each  school  district  and  the  enumera 
tion  is  forwarded  to  the  county  superintendent  of  schools  wno 
examines  and  approves  the  same  and  then  turns  uie  lists  over  to 
the  county  clerk.  Section  164*030,  RSnio  1949*  does  not  contain 
a directive  informing  the  board  of  directors  of  a school  district 
in  what  manner  it  sn&ll  certify  its  district's  enumeration  to  the 
county  superintendent  of  schools  when  such  school  district  lies 
in  two  or  more  counties. 

The  rule  to  be  followed  in  this  instanoe  may  be  drawn  from 
Section  165.190,  RSMo  1949*  specifically  applicable  to  common 
school  districts,  which  reads,  in  part,  as  follows: 

”4*  In  all  school  districts  divided  by 
county  lines  it  snail  be  the  duty  of  the 
clerk  of  such  school  district  to  report 
to  the  clerk  of  each  county  in  which  such 
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district  la  in  part  located  tne  number  of 
persons  of  school  age  residing  in  that  part 
of  said  school  district  l^ing  witnin  tne 
respective  counties,  together  with  tne  amount 
of  money  necessary  to  maintain  the  school, 
and  such  other  funds  as  it  is  necessary  to 
raise  by  taxation  in  the  same  maxiner  as  is 
provided  in  districts  not  so  divided.  And 
it  shall  be  the  duty  of  the  county  court  and 
county  clerk  of  each  county  in  wnlch  such 
district  is  located  to  apportion  to  said 
district  such  part  of  the  public  school  funds 
as  the  enumeration  of  sucn  parts  of  said 
district  shows  it  to  be  entitled  to,  and  all 
moneys  collected  for  school  purposes  as  taxes 
on  property  within  such  district  shall  be 
paid  to  said  district  the  same  as  if  it  lay 
entirely  within  one  county." 

No  prohibition  has  been  discovered  which  will  not  allow  us  to 
supplement  the  procedure  outlined  in  Section  164-.030,  RSMo 
I94.9,  in  regard  to  certifying  enumeration,  by  applying  the 
rule  found  in  Section  165*090,  RSMo  194-9*  30  as  to  disclose 
a true  enumeration  by  counties,  which  is  the  evident  purpose 
of  the  enumeration  statute.  In  reaching  this  decision  we  are 
not  overlooking  language,  contained  in  Section  165.677*  RSMo 
194-9*  regarding  reorganization  of  school  districts,  which 
provides:  . 

" it  it  it  If  the  plan  includes  any  proposed 
district  with  territory  in  more  than  one 
county,  the  board  sxxall  designate  the 
county  containing  the  greater  portion 
of  such  proposed  district  based  upon 
the  assessed  valuation,  as  the  county 
to  which  that  district  snail  belong.  « «•" 

The  only  purpose  of  the  above  quoted  language  from  Section 
165.677*  RSMo  194-9*  is*  believe,  to  place  the  reorganized 
school  district  within  a certain  county  for  general  administra- 
tive purposes,  and  not  for  the  purpose  of  allocating  all  persons 
of  school  age  in  said  scnool  district  to  one  certain  county  for 
enumeration  purposes  as  provided  in  Section  I64..030,  RSMo  194-9* 
The  fact  cannot  be  overlooked  that  the  moneys  referred  to  in 
Section  14-8.360,  RSMo  194-9*  go  first  to  tne  "county  foreign  in- 
surance tax  fund",  and  thereby  become  county  moneys  before  dis- 
tribution to  scnool  districts  within  the  county  under  procedure 
outlined  in  Section  170.220,  RSMo  194-9* 
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CONCLUSION 


It  Is  the  opinion  of  this  department  that  where  school 
districts  are  divided  by  county  lines,  the  apportionment  of 
"county  loreign  insurance  tax  fund"  moneys  referred  to  in 
Section  114.6*3^0,  RSMo  1^49*  is  to  be  based  on  the  number  of 
school  children  in  each  county,  and  split  enuae ration  must 
be  considered  in  line  with  the  rule  found  in  subparagraph  4 
of  Section  165 . 190 » R3Mo  1949* 

The  foregoing  opinion,  whion  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Air.  Julian  L.  O’Malley. 

lours  very  truly. 


JOuN  M.  DAiiTON 

Attorney  General 


SCHOOLS : 
ELECTIONS: 
ABSENTEE  BALLOTS: 


Absentee  ballots  may  be  cast  in  school 
elections  on  question  of  issuing  bonds  or 
Increasing  tax  rate.  Application  for 
absentee  ballots  made  to  official  charged 
with  furnishing  regular  ballots.  Absentee 
ballots  counted  by  canvassers  appointed  by 
body  or  officials  charged  with  duty  of 
canvassing  election  returns. 


June  19,  1953 


Honorable  Robert  E.  Crist 
Prosecuting  Attorney 
Shelby  County 
Shelbina,  Missouri 

Dear  Sir: 


This  is  in  answer  to  your  letter  of  recent  date 
requesting  an  official  opinion  of  this  office  and  reading 
as  follows: 


"Will  you  please  adviso  as  to  the 
procedure  for  counting  absentee 
ballots  at  a school  election,  which 
is  held  under  Chapter  165,  R.  S. 

Mo.  19U-9 » if  absentee  ballots  are 
permitted.  I know  of  no  provisions 
for  absentee  ballots  at  school 
elections." 

In  ansv/er  to  a request  for  further  information,  you 
sent  the  following  supplemental  request: 

"Pursuant  to  your  letter  of  April 
22 t 1953*  I wo  Id  like  for  your 
opinion  to  relate  specifically  to 
Sections  l6£.0l}.0  and  l6£.030.  I 
am  particularly  interested  in  know- 
ing the  procedure  for  voting  such 
absentee  ballots  and  for  counting 
trie  same." 

Section  165.01l0,  RSl'o  19li9*  provides  Jn  part  as 
follows : 


"1.  For  the  purpose  of  purchasing 
schoolhouse  sites,  erecting  school- 
houses,  library  buildings  and  fur- 
nishing the  same,  and  building 
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additions  to  or  repairing  old  buildings, 
the  board  of  directors  shall  be  authorized 
to  borrow  money,  and  issue  bonds  for 
the  paymont  thereof,  in  the  manner  herein 
provided.  The  question  of  loan  sliall  be 
decided  at  an  annual  school  meeting  or 
at  a special  election  to  be  held  for  that 
purpose.  Notice  of  said  election  shall 
be  given  at  least  fifteen  days  before 
the  same  shall  be  held,  by  at  least  five 
written  or  printed  notices,  posted  in 
five  public  places  in  the  school  district 
where  said  election  shall  be  held,  and 
the  amount  of  the  loan  required,  and 
for  what  purposes;  it  shall  be  the  duty 
of  the  clerk  to  sign  and  post  said 
notices.  The  qualified  voters  at  said 
election  shall  vote  by  ballot.  Those 
voting  in  favor  of  the  loan  shall  have 
written  or  printed  on  thoir  tickets, 

’For  the  loan;'  those  voting  against  the 
loan,  the  words  ’Against  the  loan,* 
and  if  two-thirds  of  the  votes  cast  on 
the  proposition  shall  be  for  the  loan, 
the  district  board  shall  be  vested  with 
the  power  to  borrow  money,  in  the  name 
of  the  district,  to  the  amount  and 
for  the  purpose  specified  in  the  notices 
aforesaid,  subject  to  the  restrictions 
of  section  l6£.0^3. 

”2#  When  bonds  are  voted  under  tills 
section  for  the  erection  of  one  or  more 
schoolhousos,  to  be  erected  on  the  same 
or  different  3ites  in  common  school  dis- 
tricts, said  bonds  shall  not  be  negotiated 
by  said  board  until  said  bonds  have 
been  deposited  with  the  county  or  town- 
ship in  which  said  district  shall  be 
situated,  and  upon  the  order  of  said  board, 
and  tlie  paymont  to  the  county  or  town- 
ship treasurer  of  the  amount  agreed  to 
be  received  for  the  some  by  said  board 
from  the  persons  loaning  said  money 
upon  said  bonds.  # w 

Section  l6^« 0 0,  Laws  of  Missouri,  1951*  pa  o ij.69, 
vidos  as  follows: 
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"Whenever  it  shall  become  necessary, 
in  the  judgment  of  the  board  of  directors 
or  board  of  education  of  any  school 
district  in  this  state,  to  increase  the 
annual  rate  of  taxation,  authorized  by 
the  constitution  for  district  purposes 
without  voter  approval,  or  when  a number 
of  the  qualified  voters  of  the  district 
equal  to  ten  per  cent  or  more  of  the 
number  casting  their  votes  for  the 
directors  of  the  school  board  at  the 
last  school  election  in  said  district 
shall  petition  the  board,  in  writing, 
for  an  increase  of  said  rate,  such  board 
shall  determine  the  rate  of  taxation 
necessary  to  be  levied  in  excess  of  said 
authorized  rate,  and  the  purpose  or  pur- 
poses for  which  such  increase  is  required, 
specifying  separately  the  rate  of  in- 
crease required  for  each  purpose,  and 
the  number  of  years,  not  in  excess  of 
four,  for  which  each  proposed  excess  rate 
is  to  be  effective,  and  shall  submit  to 
the  qurlified  voters  of  the  district, 
at  the  annual  school  meeting  or  election, 
or  at  a special  meeting  or  election 
called  and  held  for  that  purpose,  at  the 
usual  place  or  places  of  holding  elections 
for  members  of  such  board,  whether  the 
rata  of  taxation  shall  be  increased  as 
proposed  by  said  board,  due  notice  having 
bean  given  as  required  by  section  165.200; 
and  if  the  nocoscary  majority  of  the  qualified 
voters  voting  thereon,  as  required  by 
article  X,  section  11  of  the  constitution, 
shall  favor  the  proposed  increase  for  any 
purpose,  the  result  f such  vote,  includ- 
ing the  rata  of  taxation  so  voted  in 
such  district  for  each  purpose,  and  the 
number  of  years  said  rato  is  to  be 
effectivo,  shall  be  certified  by 
the  clerk  or  secretary  of  such  board 
or  district  to  tie  clerk  of  the  county 
court  of  the  proper  county,  who  shall, 
on  receipt  thereof,  proceed  to  assess 
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and  carry  out  the  amount  30  returned 
on  the  tax  bocks  on  all  taxable 
property,  real  and  personal,  of  such 
school  district,  as  shov/n  by  the  last 
annual  assessment  for  state  and  county 
purposes,  including  all  statements 
of  merchants  as  provided  by  law." 

We  are  enclosing  copies  of  official  opinions  rendered 
under  date  of  January  31 , 1951*  to  William  L.  Hungate,  March  21, 
19^1#  to  James  !T,  Riley,  and  June  , 195>1,  to  Earl  A.  Baer, 
which  opinions  we  believe  will  answer  your  question  as  to  the 
right  of  an  individual  to  cast  absentee  ballots  at  school 
elections.  Y/e  are,  of  course,  in  this  opinion  ruling  only  as 
to  casting  absentee  ballots  on  the  two  questions  of  public 
policy  found  in  Sections  165.0I4.O  and  165,080,  that  is,  voting 
for  the  issuance  of  bonds  end  voting  for  an  increased  tax  levy* 
We  believe  that  the  enclosed  opinions  make  it  clear  that 
absentee  ballots  may  be  cast  at  the  elections  provided  for  in 
Sections  l65*0[j.0  and  l65,O0O,  supra. 

You  will  note  also  that  the  opinion  of  January  31,  1951* 
to  William  L.  Hungate,  answers  yo...r  question  as  to  the  proper 
person  to  supply  the  absentee  ballots.  Such  opinion  holds 
that  the  person  or  body  charged  with  tlsa  duty  of  furnishing  the 
ordinary  ballots  at  such  election  is  the  proper  person  or  body 
to  whom  application  should  be  made  for  absentee  ballots. 

Section  112,070,  RSMo  194-9*  provides  in  part  as  follows: 

"In  cases  of  elections  rMerein  the  county 
clerk  and  Ms  assistants  or  board  of 
election  commissioners,  as  the  case  may 
be,  are  not  charged  with  the  duty  of  can- 
vassing the  returns  of  such  elections, 
the  body  or  officials,  charged  by  law  with 
such  duty  for  such  elections,  3hall  ap- 
point not  less  than  four  disinterested 
persons,  not  more  than  one-half  of  whom 
shall  be  of  the  same  political  faith,  from 
a list  furnished  to  said  body  or  officials 
by  the  central  committee  of  each  of  the 
tY?o  dominant  political  parties, - double 
the  number  required  for  appointment,  not 
later  than  six  o’clock  p.m,  of  the  day 
next  succeediu 3 the  day  of  such  election; 
provided,  that  if  any  political  party, 
through  its  committee,  shall  fail  to 
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present  a list  of  names  as  aforesaid, 
within  the  time  aforesaid,  thon  said  body 
or  officials  may  select  and  appoint  the 
requisite  number  provided  by  law  for  said 
party,  to  open,  canvass,  count  and  cer- 
tify the  votes  cast  by  absent  voters 
at  such  election,  and  the  provisions  of 
chapter  111,  RSITo  19^-9#  insofar  as  appli- 
cable thereto,  shall  apply  and  govorn  in 
such  elections.  * «■  " 

Wo  believe  that  the  provisions  of  such  section  are  appli- 
cable in  the  counting  of  the  absentee  ballots  cast  at  such 
school  elections,  but  we  do  not  believe  that  the  provisions 
of  such  section  providing  that  not  more  than  one-half  of  the 
canvassors  shall  be  of  the  sane  political  faith  are  applicable, 
since  school  elections  are  not  partisan  political  elections 
but  are  conducted  vdthout  reference  to  political  parties. 


CONCLUSION 


It  is  tlie  opinion  of  this  office  that  absentee  ballots 
may  be  cast  at  school  elections  on  the  questions  of  issuance 
of  bonds  and  increase  of  tax  levy;  that  the  application  for 
absentee  ballots  to  be  cast  at  such  elections  should  be  made 
to  the  person  or  body  which  furnishes  the  ordinary  ballots 
to  be  cast  at  such  elections;  and  that  the  canvassers  of  the 
absentee  ballots  should  be  appointed  by  the  body  or  officials 
charged  by  law  with  the  duty  of  canvassing  the  returns  of  such 
elections. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  rry  assistant,  !Tr.  C.  B.  Burns,  Jr. 

0 

Very  truly  yours. 


JOHN  I.;.  DALTON 
Attorney  General 


Enclosures  (3) 

CBB :lrt 


SCHOOL  D'^jTRICTS:  Revised  estimate  and  changed  levy  may  be  filed 
TAXATION  : if  such  action  is  taken  pry  Sr  to  auy  action  tiaving 

been  taken  upon  the  original  estimate  and  levy. 


July  l6,  1953 


FILED 

%o 


Honorable  Robert  E.  Crist 
Prosecuting  Attorney 
Shelby  County 
Shelbina,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  official 
opinion  of  this  department  reading  as  follows: 

"Please  send  your  opinion  regarding  the 
following: 

"a  school  election  under  Section  l65*080, 
M.R.S.,  19^9#  was  held  on  June  26,  1953* 
and  an  additional  levy  of  SI. 25  was  voted 
for  building  purposes  for  one  year. 

"The  school  district  load  submitted  an 
'Annual  Estimate  of  Needs  and  Tax  Rate* 
to  the  County  Superintendent  of  Schools, 
as  provided  in  Section  165*077*  R*  S. 

"o.  1924.9.  The  County  Superintendent 
furnished  the  County  Clerk  with  such 
estimate  as  provided  in  Section  l67*0l(.0, 
M.R.S.,  I9J4.9,  prior  to  said  26th  day  of 
June,  1953* 

"What  procedure  should  be  followed  by  such 
school  district.  County  Superintendent  and 
County  Clerk  to  amend  the  prior  estimate 
and  all  assessments,  tax  books  and  records 
to  conform  with  such  election?  Would 
Section  50*110,  M.  R.  S.,  19l|.9»  have  any 
bearing  on  this  question?  We  are  pressed 
for  time,  and  would  be  most  appreciative 
if  v/e  could  get  this  opinion  at  your 
earliest  convenience." 
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Under  tha  provisions  of  Section  165*077  boards  of 
directors  of  each  school  district  ai*e  required  annually 
on  or  before  the  15th  day  of  May  of  each  year  to  make  an 
estimate  of  the  anticipated  needs  and  rate  of  levy  re- 
quired to  produce  sufficient  inco  e to  operate  the  re- 
spective schools  for  the  ensuing  term.  However,  in 
construing  this  particular  section,  it  uas  been  held  by 
the  Supreme  Court  of  Missouri  that  such  an  estimate, 
after  having  been  filed,  may  be  withdrawn  and  a new 
estimate  and  a new  proposed  tax  levy  substituted  in  lieu 
tuereof  if  such  action  be  taken  prior  to  the  original 
estimate  having  been  acted  upon.  I direct  your  atten- 
tion to  tae  case  of  Lyons  v.  Sonool  District,  311  Mo. 

3 49  » 278  SW  74»  l.c.  73,  from  which  we  quote: 

"*  * * The  estim.  te  filed  under  the 
provisions  of  section  11142  may  be 
withdrawn,  and  revised  estimates  may 
be  submitted,  if  done  before  the  first 
estimates  were  acted  upon,  and  a valid 
levy  may  be  made  upon  such  revised 
estimates.  State  ex  rel.  v.  Phipps, 

Hj.3  Mo.  31,  49  S.  w.  865." 

With  this  autaority  in  mind,  it  next  becomes  pertinent 
to  examine  tae  statutes  relating  to  the  extension  of  tax 
levies  based  upon  such  estimates  in  order  to  determine 
whetaer  or  not  sufficient  time  yet  remains  in  which  a 
revised  estimate  may  be  filed  in  the  light  of  tae  circum- 
stances you  have  outlined  in  your  letter. 

V;e  note  that  under  tae  provisions  of  Section  165*083, 
RSMo  1949,  the  tax  levy  Is  to  be  extended  by  the  county 
clerk  upon  the  real  and  personal  property  as  stiown  in  the 
"last  annual  assessment"  for  state  and  county  purposes* 

We  find  that  under  the  provisions  of  Section  137*290, 

RSMo  1949*  the  assessor's  books  are  to  be  finally  correct- 
ed not  later  than  the  1st  day  of  Septerber  in  each  calen- 
dar year.  This  will  be  after  action  has  boen  taken  by 
the  county  board  of  equalization  and  by  the  county  board 
of  appeals.  Under  the  sai  e statute  the  county  clork  is 
given  until  the  31st  day  of  October  of  each  year  to  extend 
the  taxes  upon  the  valuations  so  finally  fixed  and  deter- 
mined by  action  of  the  assessor  and  the  county  board  of 
equalization.  From  the  foregoing,  it  seems  that  ample 
time  yet  x’emains  in  which  procedural  steps  may  be  taken 
to  certify  a revised  estimate  to  the  county  superintendent 
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of  schools  as  provided  by  Section  165*077*  RSMo  1949  » 
mentioned  supra*  and  by  such  county  superintendent  of 
schools  approved  and  forwarded  to  the  county  clerk  of 
su-ch  county  in  accord  with  the  provisions  of  Section 
l67.0i^0,  RSMo  19^9. 

In  addition,  the  clerk  or  secretary  of  the  school 
board  or  district  should  also  certify  to  the  clerk  of 
the  county  court  the  increased  levy  in  accordance  with 
the  provisions  of  Section  l65*OQO*  Mo.  RS  1951  Supp, 
which  provides  as  follows: 

and  if  the  necessary  majority 
of  the  qualified  voters  voting  thereon, 
as  required  by  article  X*  section  11  of 
tiie  constitution*  shall  favor  the  pro- 
posed increase  for  any  purpose*  the 
result  of  such  vote,  including  the  rate 
of  taxation  so  voted  in  such  district 
for  each  purpose,  and  the  number  of 
years  said  rate  is  to  be  effective, 
shall  be  certified  by  the  clerk  or 
secretary  of  such  board  or  district 
to  the  clerk  of  tlie  county  court  of 
the  proper  county,  who  shall,  on  re- 
ceipt thereof,  proceed  to  assess  end 
carry  out  the  amount  so  returned  on 
the  tax  books  on  all  taxable  property, 
real  and  personal,  of  such  school 
district,  as  shown  by  the  last  annual 
assessment  for  state  and  county  pur- 
poses, including  all  state  ents  of 
merchants  as  provided  by  law*" 


CONCLUSION. 

In  the  premises,  we  are  of  the  opinion  that  at  this 
time  the  board  of  directors  of  the  school  district  mentioned 
in  your  letter  of  inquiry  nay  prepare  and  certify  to  the 
superintendent  of  schools  of  Shelby  County  a revised 
estimate  and  new  levy.  On  approval  of  that  officer  such 
revised  estimate  may  thereupon  be  certified  to  the  County 
Clerk  for  his  use  in  extending  the  new  tax  rates. 

It  is  our  further  opinion  that  the  clerk  or  secretary 
of  such  school  district  or  board  should  make  the  certifica- 


-3- 


Honorable  Robert  L.  Crist 


tion  of  the  Increased  rate  direct  to  tne  county  clerk  as 
provided  by  Section  165*080,  Mo*  RS  19i?l  Supp* 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  Will  F*  Berry,  Jr* 

Yours  very  truly. 


Wftlisw 


JOHN  M.  DALTON 
Attorney  General 


W ORKMEN  * S COI  IPEN SAT  I ON 
INSURANCE : 


Employers  under  the  Workmen's  Compensation 
Act  must  pay  the  total  cost  of  insurance 
covering  their  liability  to  their  employees 0 
The  employee  is  prohibited,  by  the  Com- 
pensation Act  of  this  State,  from  paying 
any  part  of  such  cost  of  insurance. 


September  3*  19 53 


Honorable  Robert  a,  Crist 
Prosecuting  Attorney 
Shelby  County 
Shelbina,  Missouri 


Dear  Mr.  Crist: 


This  v.'ill  be  in  reply  to  your  letter  requesting  tho 
opinion  of  tnis  office  whether  the  County  Court  of  Shelby 
County  may  lawfully  pay  half  of  the  insurance  premiums  and 
the  employees  of  the  county  pay  the  oth  r half  of  the  cost 
of  such  premiums  if  the  county  elects  to  accept  the  provi- 
sions of  the  orkmen's  Compensation  Act  as  an  employer  and 
the  county  procures  insurance  covering  its  liability  to  its 
employees  under  the  Act. 

Your  letter,  requesting  trie  opinion,  re  ds  as  follows: 

"Cur  County  Court  desires  to  take  out  work- 
men's compensation  on  it3  laboring  personnel. 

Our  Court  furthi  r proposes  to  pay  one-half 
of  the  insurance  premiums  and  the  employees 
are  to  pay  the  other  one-half.  Is  such  action 
permissible? 

"If  it  is  not  permissible  for  the  oounty  Court 
to  pay  one -ha If  of  the  insurance  premiums  and 
the  employees  to  pay  the  other  one-half,  would 
it  be  all  right  for  the  County  Court  to  pay  all 
of  the  premium?  Would  it  make  any  difference 
if  the  employees  agreed  In  writing  to  pay  one- 
half  of  the  insurance  premiums?" 

Section  237.030,  V.A.H.f..,  194-9*  provides  th  t with 
other  political  subdivisions  of  this  Stato  counties  may  elect 
to  accept  the  chapter  on  worleoen's  compensation  as  an  employ- 
er, and  If  .nd  when  such  election  is  made  any  county  In  this 
State  Is  an  employer  like  any  other  employer  as  defined  In 
said  section.  We  are  enclosing  u copy  of  the  opinion  of  t.xis 
office  dated  February  7*  1950,  holding  that  under  the  terms 
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of  Section  3693#  R.S.  Ko.  1939#  counties  could  elect  to  ac- 
cept the  terras  of  the  Conpivnsation  Act  respecting  their  em- 
ployees, 

The  Workmen’s  Compensation  Act  of  this  State  provides 
that  the  procuring  of  insurance  by  the  employer  to  cover 
liability  of  the  employer  to  his  employees,  if  both  have  ac- 
cepted the  Act,  is  compulsory.  This  requirement  is  containod 
in  Section  287*280,  Vernon’s  Annotated  Missouri  Statutes,  19i]-9, 
which  reads  as  follows: 

"Employer  mu3t  carry  insurance — failure-con- 
pensation  commuted— exception,  Every  employer 
electing  to  accept  the  provisions  of  this  chap- 
ter, shall  insure  his  entire  liability  there- 
under except  as  hereafter  provided,  with  seme 
insurance  carrier  authorized  to  insure  such 
liability  in  this  state,  except  that  an  em- 
ployer may  himself  carry  the  whole  or  any  part 
of  such  liability  without  insurance  upon  satis- 
fying the  commission  of  his  ability  so  to  do. 

If  the  employer  fail  to  comply  with  this  sec- 
tion, an  injured  employee  or  his  dependents 
may  elect  after  the  injury  to  recover  from 
tiie  employer  as  though,  he  had  rejected  this 
chapter,  or  to  recover  under  this  chapter 
with  tiie  compensation  payments  coi.anuted  and  im- 
mediately payable.  If  the  employer  be  carry- 
ing his  own  insurance,  on  the  application  of 
any  person  entitled  to  compensation  and  on 
proof  of  default  in  the  payment  of  any  install- 
ment, the  commission  3hnll  require  the  employer 
to  furnish  security  for  the  payment  of  the  com- 
pensation, and  if  not  given,  all  other  compen- 
sation Siiall  be  commuted  am  become  immediate];? 
payable;  provided,  that  employers  engaged  in 
the  mining  business  shall  be  required  to  insure 
only  their  liability  hereunder  to  the  extent  of 
the  equivalent  of  the  maximum  liability  under 
this  chapter  for  ten  deaths  in  any  one  accident, 
but  such  employer  may  carry  his  own  risk  for 
any  excess  liability," 

The  Act  further  provides,  in  plain  and  brief  terms, 
tliat  the  employee  shall  not  pay  any  part  of  such  insurance 
cost.  That  prohibitory  provision  constitutes  Section  287,290 
of  said  Act,  which  states: 
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"Employee  not  to  pay  coot  of  insurance. 

No  part  of  the  cost  of  such  insurance 
shall  be  assessed  against,  oollectod 
from  or  paid  by  any  employee." 

Said  Section  287.290  uses  the  phrase  "such  insurance", 
and  manifestly  its  terms  are  intended  to  be  and  are  of  the 
essence  of  the  requirement  of  insurance  under  the  said  Section 
287.280.  This,  it  is  plain,  we  boliove,  was  the  intention  of 
the  Legislature  in  the  enactment  of  both  of  said  sections. 

The  rules  of  construction  of  the  meaning  of  statutes,  adopted 
and  followed  by  the  text  writers  and  the  Appellate  Courts  of 
tills  Stute,  provide  that  if  a SLCtion  of  the  statutes  provid- 
ing the  method  of  doing  on  act,  or  prohibiting  the  doing  of 
an  act,  is  of  the  essence  and  substance  of  the  matter  involved 
then  the  statute  is  mandatory. 

59  Corpus  Juris,  pp.  107i|,  1075,  states  the  following 
text  on  this  question,  to-wit: 

it  But  a provision  relating  to  the  es- 
sence of  the  thing  to  be  done,  that  is,  to 
matters  of  substance,  is  mandatory,  and 
when  a fair  interpretation  of  a statute, 
which  directs  acts  or  proceedings  to  be 
done  in  a certain  way,  shows  that  the 
legislature  intended  a compliance  with  3uch 
provision  to  be  essential  to  the  validity 
of  the  act  or  proceeding,  or  when  some  ante- 
cedent end  prerequisite  conditions  must  exist 
prior  to  the  exercise  of  power,  or  must  be 
performed  before  certain  other  powers  can  be 
exercised,  then  the  statute  must  be  regarded 
as  mandatory.  So  it  has  been  held  that,  where 
a statute  is  founded  on  public  policy,  those 
to  whom  it  applies  should  not  be  permitted  to 
waive  its  provisions." 

The  Appellate  Courts  of  thi3  Stato  have  consistently 
followed  that  rule  in  their  decisions.  That  question  was  be- 
fore the  Supreme  Court  of  this  State  in  the  case  of  State  ex 
rel.  Ellis  vs.  Brown,  33  S,'..'.  (2d)  lOlp.  The  Court,  following 
the  rule,  quoted  25  R.C.L. , Se  tion  II4.,  pp.  786,  767#  and  in 
approval,  l.c,  107,  said: 

"'A  mandatory  provision  is  one  the  omi33ion 
to  follow  which  renders  the  proceeding  to 
which  it  relates  illegal  and  void,  while  a 
directory  provision  is  one  the  observance 
of  which  is  not  necessary  to  the  validity 
of  the  proceeding.  Directory  provisions 
aro  not  intended  by  the  legislature  to  be 
disregarded,  but  where  the  consequences 
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of  not  obeying  them  in  every  particular 
are  not  proscribed  the  courts  must  judi- 
cially determine  them.  There  is  no  uni- 
versal rule  by  which  directory  provisions 
in  a statute  may,  in  all  circumstances, 
be  distinguished  from  those  which  are 
mandatory.  In  the  determination  of  this 
question,  as  of  every  other  question  of 
statutory  construction,  the  prime  object 
is  to  ascertain  the  legislative  intention 
as  disclosed  by  all  the  terms  and  provi- 
sions of  the  net  in  relation  to  the  sub- 
ject of  legislation  and  the  general  object 
intended  to  be  accomplished.  Generally 
speaking,  those  provisions  which  do  not 
relate  to  the  essence  of  the  thing  to  be 
done  and  as  to  which  compliance  is  a mat- 
ter of  convenience  rather  than  substance 
are  directory,  while  the  provisions  which 
relate  to  the  essence  of  the  thing  to  be 
done,  that  is,  to  matters  of  substance, 
are  mandatory. ' n 

There  are  many  docisions  by  our  Supreme  Court  and 
our  Counts  of  Appeals  adhering  in  like  terms  to  the  appli- 
cation of  this  rule  of  construction.  We  deem  it  sufficient 
here  to  quote  only  the  case  and  text  cited  above. 

It  appears  clear,  we  believe,  from  the  terms  of  the 
statutes  cited  and  quoted,  and  from  the  decisions  construing 
such  provisions  as  being  of  the  essence  and  the  substance  of  a 
matter  such  as  providing  insurance  by  employers  under  the  Work- 
men’s Compensation  Act,  that  employers  under  tho  Act  must  pay 
the  entire  cost  of  procuring  such  insurance,  and  that  the  pro- 
visions of  both  of  such  sections  hereinabove  quoted  are  mandatory. 

CONCLUSION 


It  is,  therefore,  the  opinion  of  tills  office  that  it  is 
not  permissible  for  the  County  Court  of  your  county.  If  it 
elects  to  accept  the  provisions  of  the  Workmen's  Compensation 
Act  of  this  State,  to  pay  one-half  of  the  cost  of  insurance  re- 
quired by  the  Act  and  its  employoes  pay  the  other  half  of  the 
cost  of  such  Insurance.  By  the  terms  of  the  two  sections  of 
the  Compensation  ct  noted  the  county  is  required  to  pay  all  of 
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the  cost  of  such  insurance  and  the  employees  of  the  county  are 
not  permitted  to  pay  any  p?rt  of  the  cost  of  such  insurance. 
Every  person  involved  is  prohibited,  by  the  terms  of  said  Sec- 
tion 287,290,  from  requiring  the  payment  or  receiving  any  part 
of  the  payment  of  such  cost  from  the  employees,  and  employees 
are  prohibited,  by  the  terms  of  said  section,  from  paying  any 
port  of  the  cost  thereof,  even  if  they  consented  to  do  so. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  George  W.  Crowley. 

Yours  vei’y  truly. 


JOHN  M.  DALTOH 
Attorney  General 


COUNTY  COURTS: 
HEALTH: 

NURSES: 

PUBLIC  HEALTH: 


A County . Court  is  not  authorized  to  employ  a 
public  health  nurse  unless  the  Division  of  Health 
has  made  a formal  written  report  that  it  con- 
siders the  services  of  a public  health  nurse 
necessary,  under  Section  I92.II4.O,  RSMo  191+9,  or 
unless  a petition  signed  by  two  hundred  and  fifty 
taxpayers  has  been  presented  to  the  County  Court 
asking  for  appointment  of  a public  health  nurse 
or  nurses,  under  Section  192.160,  RSMo  191+9* 


December  23,  1953 


Honorable  Robert  E.  Crist 
Prosecuting  Attorney 
Shelby  County 
Shelblna,  Missouri 

Dear  Sir: 

By  letter  of  December  I+j  1953»  you  requested  an  official 
opinion,  as  follows: 

"The  Department  of  Health  of  the  State 
of  Missouri  sponsors  a county  health 
program  whereby  the  State  pays  almost 
half  of  the  cost  of  a county  nurse. 

’’The  Shelby  County  Health  Council  has 
submitted  a budget  of  $1980.00  to  support 
our  county  health  nurse  for  the  first  six 
months  of  1951+#  The  State  will  pay  $895*00 
of  such  sum,  the  County  Tuberculosis  Associa- 
tion will  pay  $625*00  of  such  sum  and  the 
balance  of  $500.00  is  to  be  paid  by  the 
County  Court. 

"Question:  May  the  County  Court  of  Shelby 
County,  Missouri  pay  such  sum  of  $500.00 
for  the  support  of  a county  nurse  by  virtue 
of  its  authority  to  protect  the  general 
welfare  of  the ^county  in  the  absence  of 
election  or  petition  by  the  voters  of  Shelby 
County,  Missouri?" 
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Provision  for  the  employment  of  a public  health  nurse  by 
the  county  court  is  authorized  by  Section  192*114.0*  RSMo  1949 » 
as  follows: 


"Public  health  nurse  provided— public  and 
private  places  disinfected.— Whenever  the 
division  of  health  considers  it  necessary 
to  secure  the  aid  and  services  of  a visiting 
public  health  nurse*,  or  to  disinfect  any 
building*  residence  or  room  in  any  hotel 
or  dormitory,  or  other  place  in  such  city  or 
county  infected  with  infectious  or  contagious 
diseases*  such  division  shall  make  formal 
written  report  of  such  fact  to  the  county 
court  or  mayor  of  any  city  of  the  second* 
third,  or  fourth  class,  or  both  such  court 
and  mayor,  and  therein  recommend  the  course 
of  action  necessary  and  advisable  to  be  taken 
in  relation  thereto  to  prevent  the  spread 
of  such  infectious  or  contagious  diseases; 
and  in  case  said  report  ia  made  to  the  mayor 
of  any  city  he  shall  lay  the  same  before  the 
city  council  at  its  next  meeting,  and  the  said 
city  council  and  the  said  county  court  at  its 
next  meeting  after  said  report  has  been  made 
as  aforesaid,  shall  consider  said  report  and 
recommendation  and  act  upon  it,  and  such 
city  council  and  county  court  shall  each  be 
authorized  to  employ,  at  a fixed  monthly 
compensation,  a public  health  nurse,  quali- 
fied for  such  service  by  registration  as  such 
according  to  the  laws  of  this  state,  to  visit  , 
any  family,  home,  boarding  house,  dormitory  or 
club  in  which  is  a member  or  members,  a person 
or  persons  afflicted  with  a contagious  or  in- 
fectious disease,  and  upon  the  consent  of  such 
person  or  family  or  parent  or  guardian,  if  a 
minor,  to  assist  in  nursing  said  person  and  to 
advise  such  person  and  the  persons  or  members 
of  the  family,  boarding  house,  dormitory  or 
club,  as  to  the  proper  methods  to  be  pursued 
to  prevent  the  spread  of  such  infectious  or 
contagious  disease,  and  also  to  authorize  some 
other  proper  person  or  persons  to  visit  and 
disinfect  any  building,  residence,  room  in  any 
hotel  or  dormitory  or  other  place  therein  in- 
fected with  such  infectious  or  contagious  disease 
upon  the  consent  of  the  owner  thereof." 
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Other  provision  for  employment  of  a publio  health  nurse(s) 
is  made  by  Section  192.160  as  follows: 

"Taxpayers  may  petition  for  the  appointment 
of  a nurse.-- -In  case  a petition  is  signed 
by  two  hundred  and  fifty  taxpayers  and  pre- 
sented to  any  city  council  of  the  second, 
third  or  fourth  class  or  any  county  court, 
asking  for  the  appointment  of  a public  health 
nurse  or  nurses  or  that  any  place  infected  with 
infectious  or  contagious  disease  be  disinfected, 
as  designated  in  section  I92.II4.O,  it  shall  be 
the  duty  of  said  city  council  or  county  court, 
as  the  case  may  be,  to  provide  for  the  appoint- 
ment of  said  nurse  or  nurses  and  for  the  dis- 
infecting of  any  infected  place  and  to  pay 
for  the  same  as  provided  for  in  section 
192,170," 

Provision  for  payment  of  such  nurse(s)  is  made  by  Section 
192,170, 

"Money  appropriated  from  current  revenue, 

—The  county  court  or  city  council  in  any 
such  city  shall  have  power  to  appropriate 
money  out  of  the  current  revenues  of  the 
county  or  city,  as  the  case  may  be,  for  the 
purpose  of  carrying  out  the  provisions  of 
sections  I92.II4.O  to  192,170," 

Since  the  Legislature  has  by  Section  192.1i}.0  authorized 
County  Courts  to  employ  a public  health  nurse  after  formal  written 
report  by  the  Division  of  Health  that  said  Division  considers  it 
necessary  to  secure  the  aid  and  services  of  a public  health  nurse; 
and  further  authorized,  by  Section  192.160,  the  County  Court  to 
employ  a public  health  nurse(s)  upon  petition  signed  by  two  hundred 
and  fifty  taxpayers,  by  Section  192,170  authorizes  payment  of  such 
nurses  when  employed  by  virtue  of  the  two  above  sections,  the  ques- 
tion arises:  Are  these  statutory  provisions  exclusive,  or  may  the 
County  Court  employ  a public  health  nurse(s)  without  the  written 
report  by  the  Division  of  Health,  or  petition  by  taxpayers? 

A general  principle  is  expressed  by  the  Missouri  Supreme 
Court  in  Kroger  Grocery  & Baking  Co.  v.  City  of  St.  Louis,  106 
S.W.  (2d)  i|.35,  l.c.  I4.39 , as  follows: 

”«•  * * Keane  v.  Strodtman  (Banc)  323  Mo, 

161,  167  (11) J 18  S.W.  (2d)  896,  898  (11) 

(quoting  Dougherty  v.  Excelsior  Springs, 
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110  Mo.  App.  623,  626,  85  S.W.  112,  113, 
to  the  effect  that  when  special  powers 
are  conferred,  or  special  methods  are 
prescribed  for  the  exercise  of  a power, 
the  exercise  of  such  power  is  within  the 
maxim  expressio  unlus  est  exclusio  alterius, 
and  ’forbids  and  renders  nugatory  the  doing 
of  the  thing  specified,  except  in  the  parti- 
cular way  pointed  out')?  State  ex  rel.  v. 

Clifford,  228  Mo.  191*,  20?,  128  S.W.  755, 

758,  21  Ann.  Cas.  1218 )*" 

The  Missouri  Supreme  Court  was  called  upon  in  Cook  v.  St. 
Francois  County,  349  Mo.  i*84»  162  S.W.  (2d)  252,  to  decide 
whether  plaintiff  was  entitled  to  recover  for  her  services  as 
county  health  nurse.  The  Court  held  that  she  was  not  entitled 
to  recovery,  stating  as  follows*  l.c,  254s 

"*•  # «■  There  was  no  proof  that  the  State 
Board  of  Health  made  the  finding  and  gave 
the  authority  to  the  county  court  provided 
in  Section  9756,  (now  Section  192.11*0), 
supra,  nor  was  there  any  proof  that  a 
petition  was  filed  as  provided  in  Section 
9759,  (now  Section  192.160),  supra.  The 
proof  shows  that  appellant  was  not  'quali- 
fied for  such  service  by  registration  & «■  # 
according  to  the  laws  of  this  state'  as  re- 
quired by  Section  9756.  Therefore,  the 
appellant  was  not  eligible,  the  county 
court  was  not  authorized  to  appoint  or  employ 
her,  and 'the  order  of 'revocation  is  valid. 

(Emphasis,  and  matter  In  parentheses  ours ) . 

Thus  it  is  clear  that  the  County  Court  is  not  authorized  to 
employ  or  pay  a public  health  nurse  unless  there  has  been  the 
written  report  by  the  Division  of  Health  contemplated  by  Sec- 
tion 192.l4o,  or  tmless  there  has  the  taxpayers'  petition  con- 
templated in  Section  192.160. 


CONCLUSION 


It  is  therefore  the  opinion  of  this  office  that  a County  Court 
is  not  authorized  to  employ  or  pay  a public  health  nurse  unless 
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the  Division  of  Health  has  made  a formal  written  report  that  it 
considers  the  services  of  a public  health  nurse  necessary,  under 
Section  192*140,  RSMo  1949#  or  unless  a petition  signed  by  two 
hundred  and  fifty  taxpayers  has  been  presented  to  the  County 
Court  asking  for  appointment  of  a public  health  nurse  or  nurses, 
tinder  Section  192.160,  RSMo  1949* 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr*  Paul  McGhee. 


Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 


PMcG: vlw 


) Missouri  State  Highway  Commission  determination 
CONSTITUTIONAL  LAW  ) of  limited  access  to  state  highway  prevails  over 

) inconsistent  city  ordinance. 


February  10,  1953 


Honorable  E.  Gary  Davidson 
State  Senator,  lfjth  District 
Senate  Post  Office 
Capitol  Building 
Jefferson  City,  Missouri 

Dear  Senator  Davidson: 


Reference  is  made  to  your  request  for  an  official 
opinion  of  this  department  reading  as  follows : 


"Request  is  hereby  made  for  your  opinion 
on  the  following  matter: 

"Reference  is  made  to  Article  IV,  Section 
30,  paragraph  (e)  and  Artiole  IV,  Section 
29  of  the  Constitution  of  the  State  of 
Missouri  1945* 

"May  the  State  Highway  Com.iission  when 
authorized  by  law  to  legally  establish 
and  construct  a state  highway  within 
and  through  a municipality  by  condemnation 
or  purchase,  acquire  and  limit  the  right 
of  access  to  from  or  across  such  state 
highway  within  such  municipality;  and 
pursuant  to  such  acquisition  erect  wire 
barriers  along  such  highway,  thoroughfare 
or  right-of-way  contrary  to  an  ordinance 
of  said  municipality  prohibiting  the 
erection  of  obstructions  or  barriers 
along  any  highway,  street  or  thorough- 
fare within  such  municipality  and 
thereby  limit  and  interfere  with  the  free 
movement  of  police,  fire  equipment, 
emergency  services  and  personnel  in  the 
interest  of  public  safety?" 


Honorable  E.  Gary  Davidson 


Section  29,  Article  IV,  Constitution  of  Missouri,  19^5» 
which  you  have  referred  to  in  your  letter  of  inquiry,  reads 
as  follows : 


"Highway  Commission-- Qualifications  of 
Members  and  Employees — Authority  over 
State  Highway 8. --The  department  of  high- 
ways shall  be  in  charge  of  a highway 
commission.  The  number,  qualifications, 
compensation  and  terms  of  the  members 
of  the  commission  shall  be  fixed  by  law, 
and  not  more  than  one-half  of  its 
members  shall  be  of  the  same  political 
party.  The  selection  and  removal  of 
all  employees  shall  be  without  regard 
to  political  affiliation.  It  shall 
have  authority  over  and  power  to  locate, 
relocate,  design  and  maintain  all  state 
highways;  and  authority  to  construct 
and  reconstruct  state  highways,  subject 
to  limitations  and  conditions  imposed 
by  law  as  to  the  manner  and  means  of 
exercising  such  authority;  and  authority 
to  limit  access  to,  from  and  across 
state  hTC[jhways~~ where  the  public  interest 
and  saTecy  may  require,  subject  to  such~ 
limitations  and  conditions  as  may  be 
Imposed  by-law." 


(Emphasis  ours.) 

Section  30*  Article  IV,  which  you  have  also  referred  to 
in  your  letter  of  inquiry,  relates  to  the  source  of  money 
to  be  expended  under  the  supervision  of  the  state  highway 
commission  and  to  the  purposes  for  which  such  money  may  be 
expended.  The  portion  of  the  constitutional  provision  quoted 
at  length  above  first  became  a part  of  the  organic  law  of 
this  state  by  virtue  of  its  incorporation  in  the  present 
constitution.  It  has  already  been  the  subject  matter  of  a 
case  decided  by  the  Supreme  Court  of  Missouri.  We  direct 
your  attention  to  State  ex  rel.  State  Highway  Commission  v. 
James,  Circuit  Judge,  205  S.W.  (2d)  534-*  l.c.  537»  wherein 
the  court  said: 

■>  <k  Section  29  of  Article  IV  provides 
that  limitation  of  access  is  a proper 
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consideration  in  the  construction  of 
state  highways  where  the  public  interest 
and  safety  may  require  and,  therefore, 
announces  a purpose  for  which  condemna- 
tion may  be  had  under  the  statute.  The 
power  to  limit  access  is  ’subject  to 
/encK/  limitations  and  conditions  /as 
may  be/  imposed  by  law.'  Existing  law, 
both  statutory  and  constitutional, 
already  limit  and  condition  the  taking 
of  any  interest  in  land  by  providing 
that  just  compensation  must  be  ascertained 
and  paid  in  the  manner  provided  by  statute. 

The  general  assembly  is  authorized  to 
impose  additional  limitations  and  condi- 
tions.” 

It  is  apparent  from  the  conclusion  reached  in  the  case 
cited  that  the  constitutional  provision  is  self -enforcing, 
and  that  it  does  confer  upon  the  state  highway  commission 
broad  powers  in  determining  whether  or  not  access  to  high- 
ways shall  be  limited. 

It  might  at  this  point  be  well  to  inquire  whether  the 
delegation  by  the  state  to  municipalities  of  the  power  to 
regulate  traffic  upon  their  streets  amounts  to  a "limitation 
and  condition  imposed  by  law.”  We  think  this  pertinent  in 
view  of  the  fact  that  in  many  instances  city  ordinances  do 
have  the  effect  of  ”laws.”  However,  we  believe  the  proper 
construction  to  be  placed  upon  the  last  provision  found  in 
Section  29,  Article  IV,  Constitution  of  Missouri,  19^5>» 
quoted  supra,  is  one  that  will  interpret  such  proviso  to 
authorize  the  General  Assembly  only  to  prescribe  the  mode 
and  manner  of  the  constitutional  authority  to  limit  access 
to  highways  granted  the  State  Highway  Commission  in  the  same 
constitutional  provision.  Reference  to  the  debates  of  the 
Constitutional  Convention,  which  wrote  the  present  organic 
law.  Indicates  such  a purpose  was  in  the  minds  of  the 
framers  of  the  constitution.  Further,  in  United  States  v. 
Ensign,  2 Mont.  39&,  the  Supreme  Court  of  the  Montana  territory 
had  for  consideration  a somewhat  similar  constitutional  provi- 
sion. The  provision  substantially  provided  that  the  jurisdic- 
tion of  certain  courts  should  be  as  limited  by  law.  The 
court  held  that  this  could  not  serve  to  authorize  the  General 
Assembly  to  diminish  such  jurisdiction  but  could  only  serve 
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to  authorize  that  body  to  prescribe  the  mode  and  manner  in 
which  such  jurisdiction  might  be  exercised.  Prom  the  forego- 
ing we  believe  that  the  constitutional  provision  forming  a 
part  of  our  present  organic  law  should  be  construed  in  the 
same  manner. 

That  such  is  the  proper  construction  to  be  placed 
upon  the  constitutional  provision  further  appears  in  Public 
Water  Supply  Dist.  No.  2 v.  State  Highway  Commission,  244  S.\li. 
(2d)  4»  l*o.  6,  wherein  we  find  the  Supreme  Court  of  Missouri 
saying  s 


"The  State  Highway  Commission  is  like- 
wise a political  subdivision  of  the  state 
with  jurisdiction  over  the  ‘state-wide 
connected  system*  of  highways.  Mo.  R.S. 

1949 $ Sec.  227.020.  It  is  plain  beyond 
question,  by  the  terms  of  the  Constitu- 
tion, that  the  State  Highway  Commission 
has  the  dominant,  primary  and  superior 
dominion  over  highways : * ■»" 

The  purpose  of  such  grant  of  power  is  to  promote  the 
free  flow  of  vehicular  traffic  and  to  safeguard  persons 
using  such  highways  to  the  greatest  possible  extent.  Your 
letter  of  inquiry  does  not  indicate  the  particular  area 
through  which  the  right  of  way  has  been  fenced.  However, 
it  seems  to  us  that  such  fencing  might  very  well  be  a 
reasonable  exercise  of  the  power  granted  the  state  high- 
way commission  to  limit  access  to  a highway,  particularly 
in  a greatly  congested  area.  Such  a method  of  exercising 
the  power  might  very  well  be  necessitated  by  factors 
involving  schools,  churches  or  other  congregating  places 
from  whence  pedestrian  traffic  might  encroach  upon  the 
highway.  In  any  event  it  seems  that  the  constitutional 
grant  of  power  is  broad  enough  to  embrace  a reasonable 
method  for  effectuating  the  purpose  of  the  grant. 

It  is,  of  course,  elementary  that  municipalities  are 
but  mere  adjuncts  of  th6  state  to  which  have  been  delegated 
certain  governmental  functions.  Within  the  sphere  of  the 
delegated  authority  such  municipalities  may  freely  exercise 
that  portion  of  sovereignty  as  may  be  necessary  to  discharge 
their  duties.  You  have  not  mentioned  the  class  of  the 
municipality  through  which  the  highway  referred  to  in  your 
letter  of  inquiry  runs,  but  regardless  of  the  class  of 
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municipality  it  is  generally  true  that  the  regulation  of 
traffic  is  a proper  function  of  municipal  concern.  We  pre- 
sume that  it  has  been  under  such  delegated  police  power 
that  the  ordinance  mentioned  in  your  letter  of  inquiry  has 
been  enacted. 

However,  in  the  discharge  of  municipal  functions  the 
same  constitutional  restrictions  and  inhibitions  are  appli- 
cable as  apply  to  acts  of  the  General  Assembly  itself.  In 
the  event  of  a conflict  between  ordinances  enacted  by 
municipalities  with  the  organic  law  of  the  state,  then  such 
ordinances  must  fall. 

>‘<e,  therefore,  have  in  the  situation  presented  in  your 
letter  of  inquiry  a conflict  between  a regulation  or  determina- 
tion made  by  a constitutionally  created  agency  of  state 
government  and  an  ordinance  enacted  under  the  duly  delegated 
authority  of  a municipality.  We  have  been  unable  to  find 
a case  precisely  of  this  nature  in  the  reports  of  appellate 
court  decisions,  viz.,  the  effect  of  a conflict  between  such 
a determination  oade  by  a constitutionally  created  body  and 
an  ordnance  of  a municipality.  However,  it  seems  to  us  that 
in  the  circumstances  the  same  wei^it  should  be  ascribed  to 
such  regulation  or  determination  as  would  be  given  to  a 
positive  constitutional  rule  of  law  Insofar  as  resolving  the 
conflict  between  such  regulation  or  determination  and  a 
municipal  ordinance.  We,  therefore,  are  constrained  to 
reach  the  conclusion  that  the  regulation  or  determination 
made  by  the  Missouri  State  Highway  Commission  must  prevail, 
and  that  the  municipal  ordinance  Insofar  as  it  purports  to 
establish  a different  regulatory  provision  is  void. 


CONCLUSION 


In  the  premises  we  are  of  the  opinion  that  under  the 
provisions  of  Section  29,  Article  IV#  Constitution  of 
Missouri,  194-5#  the  i<Iissouri  State  Highway  Commission  is 
empowered,  subject  to  such  limitations  and  conditions  as 
may  be  imposed  by  law,  to  determine  that  access  should  be 
limited  in  or  upon  a particular  highway;  that  upon  such 
determination  having  been  made  the  state  highway  commission 
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may  use  such  reasonable  methods  as  may  be  necessary  to 
effectuate  such  limitations  of  access;  and  that  a municipal 
ordinance  prescribing  conflicting  regulatory  provisions  is 
Of  no  force  and  effect  with  respect  to  such  highways. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  m>  assistant,  Mr.  Will  P.  Berry,  Jr. 


Yours  very  truly. 


WFfi/fh 


JOHN  M.  DALTON 

Attorney  General 


SCHOOLS:  Board  of  directors  of  local  reorganized  school  district 

may  rescind  order  for  election  to  authorize  issuance 
BUILDINGS:  of  bonds  for  borrowing  money  for  purpose  of  erection 

of  school  building. 
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Honorable  Bill  Davenport 
Prosecuting  Attorney 
Christian  County 
Ozark,  T'isso’iri 

he  r Sir: 

This  department  is  In  receipt  of  your  recent  request 
for  an  official  opinion.  You  thus  state  your  request: 

"The  Board  of  Directors  of  a local  reorganized 
school  district  has  ordered  an  election  for 
the  purpose  of  authorizing  the  issuance  of 
school  bonds  for  the  borrowing  of  money 
for  a building  for  the  school.  Notices  of 
the  election  have  been  lawfully  posted  and 
have  been  up  for  several  days. 

"They  are  wondering  whether  or  not  they 
can  rescind  their  action  and  cancel  the 
election  or  whether  the  public  now  has 
such  an  interest  in  the  election  and  its 
results  that  they  cannot  revoke  their  acts. 

"I  presume  that  the  election  Is  baaed  on 
proper  minute  entries  finding  the  necessity 
for  the  building  program  and  its  benefit  to 
the  school  district. 

"’'ay  we  ask  your  opinion  on  this  matter  at 
your  earliest  convenience.  The  election  is 
se t for  about  the  23rd  of  April,  1953 •" 

The  sole  question  here  is  whether  the  board  of  directors 
of  a local  reorganized  school  district  can  rescind  its  order 
calling  for  an  election  for  the  purpose  of  authorizing  the 
Issuance  of  school  bonds  for  the  borrowing  of  money  for  the 
erection  of  school  buildings. 


Hon.  3111  Davonport 


Authority  for  the  board  of  directors  to  order  such  an 
election  Is  found  In  paragraph  1 of  Section  l6£.0lj.O,  RSMo 
19li9  which  reads: 

"1.  For  the  purpose  of  purchasing  school- 
house  sites,  erecting  schoolhouses , library 
buildings  and  furnishing  the  same,  and  build- 
ing additio  s to  or  repairing  old  buildings 
the  board  of  directors  shall  be  authorized 
to  borrow  money,  and  issue  bonds  for  the 
payment  thereof,  in  the  manner  herein  pro- 
vided. The  question  of  loan  shall  be  decided 
at  an  annual  school  meeting  or  at  a special 
election  to  be  held  for  that  purpose.  Notice 
of  said  election  shall  be  given  at  least 
fifteen  days  before  the  same  shall  be  held, 
by  at  least  five  written  or  printed  notices, 
posted  in  five  public  places  in  the  school 
district  where  said  election  shall  be  held, 
and  the  amount  of  the  loan  required,  and  for 
what  purposes;  it  shall  be  the  duty  of  the 
clerk  to  sign  and  post  said  notices.  The 
qualified  voters  at  said  election  shall  vote 
by  ballot.  Those  voting  in  favor  of  the 
loan  shall  have  written  or  printed  on  their 
tickets,  »For  the  loan;*  those  voting 
against  the  loan,  the  words  * Against  the  loan,1 
and  if  two-thirds  of  the  \Jotes  cast  on  the 
proposition  shall  be  for  the  loan,  the 
district  board  shall  be  vested  with  the 
power  to  borrow  money,  in  the  name  of  the 
district,  to  the  amount  and  for  the  purpose 
specified  in  the  notices  aforesaid,  subject 
to  the  restrictions  of  section  l65.0li3.  1 

We  would  now  direct  attention  to  the  1930  case  of  State 
v.  u'enon,  32  Si  (2)  59-  We  here  note  that  this  case  was 
based  upon  Section  11127,  RSMo  1919,  which  section  now  is 
Section  165.0^0,  supra. 

The  background  of  the  Wenom  case  is  stated  by  the  court 
in  its  opinion  at  l.c.  59*  aa  follows: 

"Mandamus  begun  and  tried  in  the  circuit 
court  of  Jefferson  County.  The  trial  court. 
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upon  the  filing  of  the  petition,  issued  an 
alternative  writ  which  was  made  permanent 
upon  final  hearing,  and  five  of  the  res  on- 
dents  below  appealed.  Relators  are  residents 
and  taxpayers  of  consolidated  school  district 
No.  1 of  Jefferson  county  and  at  the  time  of 
the  institution  and  trial  of  this  action  the 
six  men  who  were  respondents  below  constituted 
the  board  of  directors  of  said  district.  One 
of  the  directors  made  no  return  to  the 
alternative  writ  and  did  not  join  in  the  appeal. 

"On  March  13,  1922,  soon  after  the  organisa- 
tion of  the  consolidated  district,  a special 
election  was  held  therein  pursuant  to  call 
of  the  then  board  of  directors,  at  which  it 
was  voted  to  authorize  the  board  to  issue 
bonds  in  the  sum  of  ^0,000  to  build  a 
'central  school  building'  and  to  purchase  a 
school  site,  and  by  vote  of  the  electors  at  the 
same  election  a specified  site  was  selected 
embracing  about  5 1/3  acres.  The  bonds  have 
not  been  issued.  Shortly  following  the  special 
election,  there  was  some  litigation  involving 
the  organization  of  the  district  and  an 
attempt  to  disorganize,  which  may  account  for 
the  fact  that  the  bonds  were  not  issued  immed- 
iately after  the  election.  This  suit  was  filed 
in  December,  1926.  Meantime,  as  we  infer  from 
the  evidence,  the  personnel  of  the  board -had 
changed,  and  the  present  board  refused  to 
issue  the  bonds.  The  suit  is  to  compel  the 
board  to  issue  the  ^4.0,000  in  bonds  and  to 
acquire  the  site  selected  at  the  special  election 
and  to  erect  the  'eon  a central  high  school 
building.  The  organization  of  the  district 
and  the  regularity  of  the  proceedings  in 
calling  and  holding  the  special  election  are 
not  here  questioned." 

In  regard  to  this  matter  the  opinion,  at  l.c.  6l, 
states : 


"*  * * But  we  are  of  the  opinion  that  there 
was  no  case  made  by  pleading  or  proof  that 
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entitles  relators  to  any  part  of  the  relief 
sought. 

"As  said  above,  relators  proceed  upon  the 
theory  that,  when  the  voters  of  the  district 
voted  to  authorize  the  loan,  it  thereupon  be- 
came the  imperative  duty  of  the  directors 
to  issue  the  bonds,  acquire  the  site  selected, 
and  erect  the  building,  a positive  mandate 
that  left  nothing  to  their  discretion  except 
details  of  carrying  it  out,  and  that,  if  they 
did  have  a discretion,  it  was  not  honestly 
exe  'cised. 

"(2)  The  statute  pursuant  to  which  the  special 
election  was  held,  section  11127,  Rev.  St.  1919# 
provides  that,  for  the  purpose  of  purchasing 
schoolhouse  sites  and  erecting  and  furnishing 
buildings,  the  board  of  directors  shall  be 
authorized  to  borrow  money  and  issue  bonds  for 
the  payment  thereof  in  the  manner  therein  provided. 
It  then  directs  how  the  election  shall  be 
called  and  conducted,  and  provides  that,  if 
two-thirds  of  the  votes  cast  on  the  proposi- 
tion are  for  the  loan,  ’the  district  board 
shall  be  vested  with  the  power  to  borrow 
money,  in  the  name  of  the  district,  to  the 
amount  and  for  the  purpose  specified  in  the 
notices.  * * **  The  further  provisions  of 
that  section  are  not  pertinent  to  the  question 
under  discussion.  The  statutory  provisions 
specifically  applying  to  consolidated  school 
districts  do  not  in  terms  provide  for  borrow- 
ing money  and  issuing  bonds,  but  it  has  been 
held  that  they  may  do  so  under  said  section 
11127,  which  applies  to  schools  generally. 

Stato  ex  rel.  v.  Gordon,  26l  Mo.  631,  170  S. 

892.  It  will  be  observed  that  section  11127 
is  not  mandatory  in  terms.  It  does  not  say 
that  the  board  of  directors  shall  borrow  the 
money  or  that  it  shall  be  their  duty  to  do  so. 

7/e  find  no  statutory  provision  using  mandatory 
language  on  this  subject." 
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At  l.c.  6 2 the  opinion  states: 

"The  vote,  which  relators  say  was  a 
direction  to  the  board,  purported  to  do  no 
more  than  the  statute  requiring  it  pro- 
vides, viz.  confer  authority  upon  the 
board  to  borrow  the  money  and  issue  the 
bonds.  If  a mandatory  duty  to  borrow  and 
use  the  money  for  the  purpose  for  which  the 
vote  authorized  it  was  thereby  created, 
that  mandate  must  be  found  in  the  statute. 

The  terms  of  the  latter,  as  we  have  seen, 
are  permissive  rather  than  mandatory. 

If  the  Legislature  Intended  to  make  the 
duty  imperative  upon  grant  of  the  power, 
it  would  have  been  an  easy  matter  to  have 
Inserted  in  the  statute  words  Indicating 
such  intent,  as  In  the  statutes  under 
consideration  in  State  ex  rel.  v.  School 
Directors  of  Springfield,  supra.  State 
ex  rel.  v.  Cartwright,  supra,  and  kindred 
cases." 

The  holding  of  the  Missouri  Supreme  Court  in  this  case 
was  that  even  though  this  election  had  been  held,  and  that 
as  a result  of  the  election  the  board  of  directors  was 
authorized  to  issue  bonds  and  borrow  up  to  ^4.0,000.00  for 
the  erection  of  a school  building,  it  remains  in  the  discre- 
tion of  the  board  whether  they  would  do  soar  not.  It  would 
seem  that  rescinding  the  order  for  such  an  election  before 
the  time  set  for  holding  the  election  would  entail  a much 
less  degree  of  discretion  than  was  exercised  In  the  Wenom 
case,  and  we  believe  that  it  Is  within  the  authority  of  the 
board  of  directors  to  set  aside  Its  order  for  such  an  election 
at  any  time  before  the  election  date. 

Furthermore,  there  would  appear  to  be  many  practical 
reasons  why  the  board  of  directors  should  have  this  authority. 
Between  the  rime  when  the  order  callin  for  the  election 
was  made  and  the  time  of  the  election,  there  could  be  many 
unforseen  developments  which  would  make  the  holding  of  such 
an  election  unnecessary.  One  of  these  developments  could  be 
the  availability  of  another  building  which  could  be  used  for 
school  purposes.  Another  such  development  could  be  a finding 
that  the  erection  of  such  a building  was  unnecessary  either 
because  of  decrease  In  the  number  of  pupils  or  by  reason  of 
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a finding  that  buildings  which  were  in  use  and  which  it 
had  been  believed  would  not  be  satisfactory  for  school 
purposes  could  be  made  satisfactory.  It  would  seem  clear 
that  if,  in  the  opinion  of  the  board,  it  became  unnecessary 
to  raise  additional  money,  that  it  would  be  folly  to  compel 
the  board  to  go  ahead  and  raise  it  anyhow,  money  which, 
even  if  raised,  would  not  be  used  by  the  board.  To  do  this 
would  cause  the  unnecessary  expenditure  of  the  cost  of  holding 
such  election. 


CONCLUSION 

It  is  the  opinion  of  this  department  that  the  board  of 
directors  of  a local  reorganized  school  district  may,  at  any 
time  after  the  board  has  ordered  an  election  for  the  purpose 
of  authoriz'ng  the  issuance  of  school  bonds  for  the  borrowing 
of  money  for  the  purpose  of  erecting  a* school  build'ng,  and 
the  time  of  the  election,  may  rescind  its  order  calling  for 
such  election. 

The  forogoinc  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  **r.  Hugh  P.  Williamson. 

Yours  very  truly. 


HPWrimn 


JOHN  M.  ALTON 

Attorney  General 


" / - 


p- 

1 CRIMINAL"  LAW: 


CIRCUIT  CLERKS: 


FILED 


• V y y;y  . 

(I)  No  criminal- prosecution  would  lie  for 
dumping  rubbish  along  banks  of  stream  on  own 
property  which  washes  down  stream  in  high 
water;  (2)  Sec.  583*280,  Mo.  R.S.,  1951 
Supp.,  relating  to  compensation  Bf  clerks 
of  courts  of  criminal  jurisdiction,  applies 
only  in  counties  having  population  in  excess 
of  500,000  or  in  cities  of  such  population. 


May  22,  1953 


Johnx£±xi£feSS en 


Honorable  Bill  Davenport 
Prosecuting  Attorney 
Christian  County 
Ozark,  Missouri 


Dear  Sir: 

We  have  received  your  request  for  an  opinion  of  this 
department,  which  request  is  as  follows: 

” I have  had  an  inquiry  bringing  up  the 
following  question:  Is  there  any  crim- 
inal or  punitive  action  provided  for  in 
the  State  of  Missouri  against  one  who 
dumps  trash  such  as  bottles,  cans,  etc., 
in  or  near  the  bed  of  a small  natural 
stream  bed  wherein  flows  a stream  of 
water  periodically  but  mostly  at  high 
water  but  which  Is  fed  above  this  point 
by  a small  wet-weather  spring  where  such 
trash  washes  down  the  stream  bed  onto 
the  lands  of  another.  This  duraping  is 
presumably  of  trash  other  than  and  in 
addition  to  the  ordinary  household  trash 
of  the  landowner  but  all  actual  dumping 
is  strictly  on  the  lands  of  the  person 
dumping  the  trash.  It  is  in  times  of 
high  water  that  it  washes  down  onto  the 
complainant's  lands. 

"Also,  the  Circuit  Clerk  was  just  in  ray 
office  and  asked  that  I request  a clari- 
fication of  Section  l4.83.28O,  R.S.  19^9 
and  Laws  1951*  The  first  few  lines  of 
this  section  are  confusing  to  him  in  that 
it  might  indicate  that  the  salary  schedule 
of  this  section  might  refer  to  all  counties 
of  the  State  or  might  refer  to  counties  and 
certain  cities  over  500000  population." 
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As  to  your  first  inquiry,  examination  of  the  statutes 
reveals  no  off&nse  described  therein  such  as  might  be  expressly 
included  under  the  circumstances  set  forth  in  your  letter. 

Such  disposal  of  trash  might  be  held  to  constitute  stream 
pollution.  "It  is  an  unreasonable  use*  resulting  in  liability 
for  the  pollution  caused  thereby,  * * * to  leave  logs,  fallen 
timber,  waste  matter,  and  debris  alongside  a stream  so  that 
flood  waters  will  wash  them  down  stream;  * * *"  67  C.  J., 
Waters,  Section  125#  page  775 • However,  Missouri  statutes 
making  stream  pollution  criminally  punishable  do  not  cover  a 
situation  such  as  this. 

Section  252.210,  RSMo  1949#  makes  punishable  as  a mis- 
demeanor contanlmation  of  a stream  sufficient  to  "injure, 
stupefy  or  kill  fish,"  but  that  situation  is  apparently  not 
present  here,  and  therefore  that  section  would  not  be  applie 
cable . 

Section  564. (BIO,  RSM5  1949#  provides; 

"1.  If  any  person  or  persons  shall  put 
any  dead  animal,  carcass  or  part  thereof, 
the  offal  or  any  other  filth  Into  any 
well,  spring,  brook,  branch,  creek,  pond, 
or  lake,  every  person  so  offending  shall, 
on  conviction  thereof,  be  fined  in  any  sum 
not  less  than  ten  Bor  more  than  one  hundred 
dollars. " 

That  section  would  not  be  applicable  on  the  basis  of  the 
facts  submitted  by  you. 

We  find  no  provision  in  Chapter  560,  RSMo  1949,  relating 
to  offenses  against  property  generally,  which  would  cover  this 
situation. 

Stream  pollution  has  been  held  punishable  as  a public 
nuisance.  67  C.  J.,  Waters,  Section  l6l,  page  799.  Section 
564.080,  RSMo  1949#  prohibits  the  maintenance  of  a public 
nuisance.  However,  the  pollution  here  involved  would  probably 
not  come  under  this  section.  In  the  case  of  Smith  v.  Sedalia, 
152  Mo.  283,  the  court,  in  discussing  pollution  as  a public 
nuisance,  stated  at  l.c.  30I: 
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"But  it  is  a misconception  to  treat  the 
case  made  in  the  petition  as  one  of  a 
public  nuisance.  Though  there  be  several 
landowners  through  whose  possessions  the 
polluted  stream  may  flow,  and  all  suffer 
damage  of  the  same  character  but  each  of 
different  degree,  tjkat  does  not  convert 
the  injurious  act  Ihto  a public  nuisance, 
for  it  is  only  those  individuals  and  not 
the  public  in  general  who  suffer;  and 
therefore  each  may  recover  the  damage  hb 
suffers  though  it  differs  only  in  degree^ 
from  that  that  others  in  the  same  class 
suffer,” 

The  circumstances  outlined  in  your  letter  would  not 
Indicate  any  injury  to  the  public  generally,  / 

We  do  not  consider  the  question  of  liability  In  an  action 
for  damages.  Inasmuch  as  you  would  not  be  officially  concerned 
with  such  question. 

As  for  your  second  inquiry.  Section  483.280,  Mo.  R.S., 
1951  Supp.,  provides: 

”1.  In  all  counties  and  cities  not 
within  the  limits  of  a county  haying  a 
population  cf  five  hundred  thousand  In- 
habitants or  more,  or  such  as  may  here- 
after have  five  hundred  thousand  inhabi- 
tants or  more;  the  clerks  of  courts  having 
criminal  jurisdiction  in  such  counties  or  * 
cities  shall  receive  an  amount  not  exceeding 
six  thousand  dollars  per  annum  for  his 
salary  and  services  as  such  clerk,  said 
amount  to  be  paid  out  of  the  treasury  of 
suoh  counties  or  cities  in  equal  monthly 
Installments  on  the  first  day  of  each  month. 

”2.  In  addition  to  other  duties  now  pro- 
vided by  law  for  such  clerk,  he  shall 
prepare  and  deliver  to  the  judges  of  the 
court  an  annual  report  setting  up  the  number 
of  cases  handled  by  the  court,  their  disposi- 
tion, their  classification,  the  number  of 
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cases  pending  at  the  end  of  the  year  and 
such  other  information  as  the  Judges  may 
require  from  time  to  time,  and  for  such 
duties  the  clerk  shall  receive  additional 
compensation  in  the  amount  of  one  thousand 
five  hundred  dollars  per  annum  to  be  paid 
in  the  same  manner  as  the  compensation 
provided  for  in  subsection.  1* 

”3«  In  all  such  counties  or  cities  the 
clerk  of  such"  court  shall  have  the  right 
to  select  and  appoint  as  many  deputies, 
subject  to  the  approval  of  the  court,  as 
may  be  necessary  to  perform  the  duties  of 
his  office,  and  shall  fix  the  compensation 
of  such  deputies,  not  exceeding  the  sum  of 
sixty  thousand  dollars  in  the  aggregate 
which  deputy  hire  shall  be  paid  to  such 
clerk, . out  of  the  treasury  of  such  counties 
or  cities  in  equal  monthly  installments  on 
the  first  day  of  each  month. 

"4,  On  the  last  days  of  March,  June, 

September  and  December  of  each  year  such 
clerk  shall  make  put  and  file  with  the 
clerk  of  county  court  of  such  counties 
or  with  the  auditor  or  comptroller  of  such 
cities  a full  and  correct  statement  of  all 
fees  collected  by  him  since  his  last  re- 
port, and  such  clerk  shall  within  fifteen 
days  after  filing  said  statement  pay  over 
to  the  treasurer  of  such  counties  of  cities 
the  amount  of  fees  specified  in  such  state- 
ment and  take  therefor  duplicate  receipts 
from  the  treasurer  of  such  counties  or 
cities  and  file  ane  of  such  receipts  with 
the  clerk  of  the  county  court  of  such 
counties  or  with  the  auditor  or  comptroller 
of  such  cities  and  retain  the  other  of  such 
receipts  in  the  office  of  such  clerk." 

(Emphasis  ours.) 

We  are  of  the  opinion  that  this  section  is  applicable  only 
to  counties  having  a population  of  500,000  inhabitants  or  more 
or  in  cities  not  within  a county  having  such  population.  You 
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will  note  the  reference  in  the  section,  as  above  quoted,  to 
"such  counties,"  This  clearly  Indicates,  we  feel,  that  the 
Legislature  did  not  intend  it  to  apply  to  all  counties,  but 
only  such  counties  as  have  a population  of  500,000  inhabitants 
or  more.  Paragraph  2 of  this  section  was  added  at  the  last 
session  of  the  General  Assembly  (Laws  of  Missouri,  1951 > page 
434),  The  title  of  the  amendatory  act  read  as  follows: 

"AN  ACT  to  repeal  section  483.280,  RSMo 
1949#  relating  to  the  duties  and  compensa- 
tion of  clerks  and  deputy  clerks  of  courts 
having  criminal  jurisdiction  in  counties 
and  cities  not  within  the  limits  of  a 
county  having  a population  of  over  five 
hundred  thousand  inhabitants,  and  to  enact 
in  lieu  thereof  one  new  section,  relating 
to  the  same  subject,  to  be  known  as  section 

483.280." 

This  clearly  shows  that  the  provision  added  by  the  act 
was  intended  to  apply  only  to  the  counties  originally  included 
therein,  that  is,  counties  having  a population  in  excess  of 
500,000  inhabitants. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this cf flee  that  there  is 
no  provision  for  criminal  punishment  of  a person  who  dumps  trash 
on  his  own  land  near  the  bed  of  a small  stream  which  washes  down 
stream  in  times  of  high  water  and  comes  to  rest  on  other  persons 
land.  This  department  is  further  of  the  opinion  that  Section 
483.280,  Mo.  R.S.,  1951  Supp.,  applies  only  to  counties  having 
a population  in  excess  of  500,000  persons  or  cities  not  within 
a county  having  a population  in  excess  of  that  figure. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  ray  Assistant,  Mr.  Robert  R.  Welborn. 

Yours  very  truly. 


RRWrml 


JOHN  M.  DALTON 
Attorney  General 


COMPSNSATTOM:  That  the  county  recorder  in  fourth  class  counties 

COUNTY  RECORDER:  wherein  the  offices  of  circuit  clerk  and  recorder 


have  been  combined,  shall  receive  only  that  portion 
of  the  additional  compensation  provided  in  Section  2 
of  Senate  Bill  166,  passed  by  the  67th  General  Assembly, 
prorated  from  the  effective  date  of  said  bill;  further- 
more, that  such  payment  shall  be  maae  in  monthly  in- 
stallments as  provided  under  Section  50.330,  RSMo  1949. 

xxxxxxxx 


Honorable  Bill  Davenport 
Prosecuting  Attorney 
Christian  County 
Ozark,  Missouri 


August  17,  1953 


v 


xxxxxx 


John  C.  Johns en 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  request  for  an 
opinion  which  reads  as  follows: 

"The  Circuit  Clerk  and  Recorder  of 
my  County  has  requested  the  opinion 
of  your  office  regarding  the  inter- 
pretation of  Senate  Bill  166  of  the 
last  session  concerning  a yearly 
increase  in  pay  for  such  officers  of 
fourth  class  counties  for  preparing 
an  alphabetical  list  of  persons  dis- 
charged from  military  service. 

"The  specific  information  requested 
is  whether  this  $300.00  is  payable 
in  full  for  the  year  1953  and  whether 
it  is  contemplated  to  be  paid  in  a 
lump  sum  or  monthly.  Of  course,  as 
you  know,  much  of  the  work  to  be  done 
thereunder  will  be  retroactive  to  the 
old  files." 

Section  1 of  said  Senate  Bill  166,  passed  by  the  Sixty- 
seventh  General  Assembly,  fixing  additional  duties  upon  the 
Circuit  Clerk  and  Recorder  in  counties  of  the  fourth  class, 
wherein  said  offices  have  been  combined  as  the  recorder  of 
county.  These  additional  duties  are  the  preparing  of  alpha- 
betical lists  of  all  residents  of  his  county  who  have  been 
discharged  from  the  Armed  Forces  of  the  United  States,  show- 
ing other  things  mentioned  in  said  section,  also  the  book 
and  page  number  wherein  the  discharge  is  recorded.  It 
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furthermore  requires  that  such  lists  be  up-to-date  at  all 
times  and,  in  addition  to  the  above,  includes  other  re- 
lated duties. 

Section  2 of  said  Senate  Bill  provides  for  additional 
compensation  for  the  performance  of  such  additional  duties 
and  reads: 


n2.  For  the  performance  of  the  duties 
required  by  sub-secticn  1 of  this  section 
the  circuit  clerk  and  recorder  in  counties 
of  class  four  shall  receive  the  sum  of 
three  hundred  dollars  annually." 

Said  Senate  Bill  166  carried  no  emergency  clause.  It 
was  approved  by  the  Governor  on  the  19th  day  of  June,  1953, 
and,  therefore,  it  becomes  effective  under  the  provisions  of 
Section  29,  Article  III,  Constitution  of  Missouri,  within 
ninety  days  after  the  adjournment  of  the  General  assembly 
which  occurred  on  May 31,  1953,  making  said  bill  become  effec- 
tive on  August  29,  1953* 

At  first  blush,  it  might  appear  that  to  give  said  county 
officers  such  additional  compensation  would  be  in  violation 
of  Section  13,  Article  VII,  Constitution  of  Missouri,  which 
provides  that  no  county  of  ficer  should  receive  increased 
compensation  during  his  term  of  office.  However,  the  Supreme 
Court  of  this  state  has  frequently  held  that  said  provision 
is  not  applicable  in  cases  wherein  the  General  Assembly  has 
burdened  such  county  officers  with  additional  duties  and 
further  provided  for  additional  compensation  for  the  per- 
formance of  such  additional  duties.  See  State  ex  rel.  v. 
Sheehan,  269  Mo.  421,  1.  c.  429,  190  S.W.  £64. 

You  specifically  inquire  if  the  $300.00  as  additional 
compensation  under  said  bill  to  said  county  officers  for 
performing  additional  duties  as  provided  therein  should  be 
paid  in  full  for  the  year  1953  and  if  it  shall  be  paid  in 
a lump  sum  or  monthly. 

IVe  are  mindful  of  the  fact  that  said  bill  does  not  be- 
come effective  until  the  29th  day  of  August,  1953*  Further- 
more, it  requires  additional  work  of  said  county  recorder  in 
preparing  a list  of  residents  of  his  county  that  may  have 
heretofore  been  discharged  from  the  Armed  Forces  and  also  in 
keeping  such  list  up-to-date  and  recording  same.  This  not 
only  entails  the  maxing  a list  and  recording  the  names  of  thos 
discharged  in  the  state  subsequent  to  the  effective  date  of 
said  bill  but  of  those  discharged  prior  to  the  effective  date 
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of  said  bill. 

The  General  Assembly,  under  Section  2 of  said  bill  pro- 
vided that  for  the  performance  of  such  additional  duties, 
said  officers  shall  receive  the  sum  of  *300.00  annually. 

"Annually”  has  been  defined  as  meaning  yearly  or  once 
in  each  year.  See  Continental  National  Bank  v.  Buford, 

107  Federal  IBS,  1.  c.  189;  Metropolitan  National  Bank  v. 
Sirret,  97  N.  Y.  320,331;  Hoffman  Speciality  Company  v. 
Pelouze,  164  S.  3.  397,  399«  It  wa3  also  held  in  Kearney 
v.  Cruikshank,  22  N.  3.  580,  582,  117  N.  I.  95,  that  the 
direction  to  pay  to  the  county  a specified  sum  annually  is 
that  sum  to  be  paid  in  an  annual  yearly  payment.  See  also 
Henry  v.  Henderson,  33  So.  960-964,  81  Kiss.  743,  63  R.L.A. 
616. 


It  is  well  settled  that  every  statute  be  given  a pro- 
spective operation  unless  a definite  effect  is  clearly  to  be 
gathered  from  its  terms,  even  though  general  language  is  used 
which  night  include  past  transactions.  See  State  ex  rel. 

Parker  v.  Thompson,  41  Mo.  25;  Lucas  v.  Murphy,  156  S.  M.  (2d) 
686,  348  Mo.  1078.  While  the  bill  in  question  may  require 
listing  and  recording  those  discharged  prior  to  this  bill 
becoming  a law  and  further  that  said  bill  provides  that  said 
officers  shall  receive  additional  compensation  cf  1300.00 
annually,  we  cannot  see  wherein  such  language  alone  is  suffi- 
cient to  clearly  indicate  that  the  legislative  intent  was 
that  it  should  operate  retroactively. 

Section  50.330,  RSKo  1949,  provides  that  any  salary  for 
a county  officer  shall  be  paid  in  monthly  installments  on  the 
first  day  of  each  month  by  warrant  drawn  on  the  County  Treasury. 

A well  established  rule  of  statutory  construction  is  that 
all  statutes  applicable  to  the  subject  involved  lust  be  read 
and  construed  together  and,  if  possible,  harmonized.  See 
State  v.  Naylor,  40  S.  W.(2d)  1079,  328  Mo.  395* 

Considering  Section  50.330,  supra,  and  Section  2 of  Senate 
Bill  166,  supra,  it  was  apparently  the  legislative  intent  that 
said  officers  shall  receive  $300.00  additional  compensation 
annually,  however,  it  shall  be  paid  in  monthly  installments, 
furthermore,  that  for  the  year,  1953,  said  officers  shall  only 
receive  that  portion  of  additional  compensation  provided  in 
said  bill  prorated  from  the  effective  date  of  said  bill. 
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It  is  the  opinion  of  this  department,  in  view  of  the 
foregoing,  that  the  county  recorder  in  fourth  class  counties 
wherein  the  offices  of  circuit  clerk  and  recorder  have  been 
c mbined,  shall  receive  only  that  portion  of  the  additional 
compensation  provided  in  Section  2 of  Senate  Bill  166,  passed 
by  the  Sixty-seventh  General  Assembly,  prorated  from  the 
effective  date  of  said  bill;  furthermore,  that  such  payment 
shall  be  made  in  monthly  installments  as  provided  under 
Section  50.330,  RSMo  1949. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Mr.  Aubrey  R.  Hammett,  Jr. 


Very  truly  yours, 


JOHN  M.  DALTON 
Attorney  General 


ARH/av 


SPECIAL  ROAD  DISTRICTS: 
FOURTH  CLASS,  NON-TOWN- 
SHIP COUNTIES:  TREASURER’S 
DUTY: 


Treasurer  of  fourth  class,  non-township 
county  also  treasurer  of  special  benefit 
assessment  road  district  organized  under 
Sections  233.170  to  233.315,  RSMo  1949. 
When  district  commissioners  draw  warrant 
on  treasurer  issued  in  payment  of  con- 
struction or  improvements  on  district’s 
^apjds  to  member  of  court  of  said  county, 
And  warrant  is  regular  on  face,  it  is 
duty  of  treasurer  to  cash  same  out  of 
available  district  funds.  He  and 
sureties  will  not  incur  liability  on 
official  bond. 


October  Z,  19f>3 


Honorable  Bill  Davenport 
Prosecuting  Attorney  of 
Christian  County 
Ozark,  Missouri 

Dear  Sir: 

This  is  to  acknowledge  receipt  of  your  recent  request 
for  a legal  opinion  of  this  department  which  reads  as  follows: 


”We  request  an  opinion  upon  the 
following  question:  Will  the 
County  Treasurer  of  a fourth 
class  county  incur  any  personal 
liability  because  of  the  payment 
of  warrants,  regular  on  their  face, 
issued  by  a special  road  district 
in  payment  for  road  work  done  by 
a member  of  the  County  Court  of 
said  County." 

From  the  facts  upon  which  the  opinion  request  is  based, 
it  appears  that  the  County  of  Christian  is  one  of  the  fourth 
class  and  not  operating  under  township  organisation.  For 
several  years  a party  has  done  construction  and  improvement 
work  on  the  special  road  districts  of  the  county  and  the  com- 
missioners of  said  districts  have  issued  warrants  upon  the  county 
treasurer  in  payment  of  such  road  work* 

The  statement  has  been  made  that  the  quantity  or  quality  of 
the  work  performed  has  not  been  questioned  and  that  the  commis- 
sioners are  well  pleased  with  such  work.  However,  it  appears  that 
at  the  time  the  said  person  was  doing  the  road  work  he  was  a mem- 
ber of  the  county  court  of  said  county  and  the  question  has  arisen 
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as  to  the  legality  of  the  road  construction  contract  between  the 
board  of  commissioners  of  the  special  road  districts  Involved 
and  the  county  judge  and  also  as  to  whether  or  not  in  the  event 
the  county  - treasurer  cashes  warrants  drawn  upon  him  by  the  com- 
missioners, and  given  in  payment  to  the  county  judge,  said  trees 
urer  will  incur  any  personal  liability  himself  or  in  behalf  of 
the  sureties  on  his  official  bond.  The  general  rule  regarding 
a public  officer1  suability  in  paying  out  public  funds  has  been 
stated  in  Sec,  306,  page  111,  43  Am,  Jur,,  as  followss 

M Public  officers  who  have  charge 
of  public  funds  and  public  money 
are  charged  with  the  duty,  as 
trustees,  to  disburse  and  expend 
the  money  for  the  purposes  and  in 
the  manner  prescribed  by  law.  They 
are  liable  if  they  divert  the  trust 
funds  from  the  governmental  purposes 
for  which  they  were  collected.  Mere 
good  faith  in  making  an  improper  pay- 
ment of  public  funds  Is  not  recognized 
as  any  excuse  whatever.  Nor  is  it 
material  that  in  other  respects  the 
duties  of  the  officer  may  be  dis- 
cretionary or  legislative  if  in 
respect  of  disbursement  they  are 
merely  ministerial.  Where,  however, 
an  officer  disburses  public  money  on 
warrants  or  orders,  fair  on  their  face 
in  good  faith,  and  without  knowledge 
of  the  facts,  showing  the  illegality 
of  the  claims  on  which  the  order  or 
warrant  purports  to  have  been  issued, 
he  is  not  necessarily  liable  for  a 
return  of  the  money  on  a showing  that 
the  claim  was  not  in  fact  a legal 
charge  against  the  municipality  he 
represents,  although  it  is  otherwise 
if  he  knows  that  the  warrants  are 
drawn  for  illegal  claims. 

MWhere  the  fiscal  court  of  a county 
and  the  taxpayers  have  for  many  years 
allowed  public  money  to  be  expended 
in  an  irregular  manner,  the  county 
may  be  estopped  from  recovering  the 
money  from  the  officer  making  the 
expenditure,  if  he  has  made  it  in 
good  faith  for  an  authorized  purpose 
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and  the  county  has  received  the  bene* 
fit*  But  the  mere  fact  that  malfeasance 
in  the  disbursement  of  public  funds  has 
covered  a period  of  years  does  not  in 
any  way  excuse  the  officers  partlci- 

fating  in  the  misconduct*  And  it  is 
n general  held  that  custom  or  usage 
does  not  justify  a departure  from  plain 
statutory  mandates  or  prohibitions  in 
respect  of  the  manner  in  which  public 
money  shall  be  paid  or  the  public  credit 
pledged* 

"It  is  in  general  held  that  officers  are 
not  liable  for  paying  out  public  money 
in  reliance  on  an  unconstitutional  statute 
were  the  payment  was  made  in  good  faith 

before  the  law  was  held  unconstitutional * 

< 

"Obviously,  in  respect  of  many  expend!* 
tures  of  public  funds,  the  legislature 
must  leave  much  to  the  discretion  and 
judgment  of  public  agencies  in  determin- 
ing the  purpose  for  which  such  money  will 
be  spent,  within  the  limits  of  the  author- 
ity granted,  and  courts  will  not  interfere 
unless  there  is  a clear  departure  from  the 
legislative  authority." 

The  warrants  issued  by  the • road  commissioners  are  described 
as  being  "regular  on  their  face,"  mid  from  .the  meaning  of  the 
term  "regular  on  their  face”  as  generally  applied  to  written 
instruments,  we  assume  that  the  warrants  in  question  were  issued 
by  the  legally  constituted  board  of  commissioners  of  the  special 
benefit  assessment  districts  of  the  county,  which  boards,  as  we 
have  already  noticed,  are  the  bodies  authorized  under  the  pro- 
visions of  the  applicable  statutes  to  issue  warrants  in  payment 
of  the  obligations  of  such  districts.  We  further  assume  that  the 
warrants  were  legal  in  form  and  contained  nothing  which  would 
notify  or  fairly  apprise  the  county  treasurer  that  they  were 
issued  without  authority* 

Section  233*170,  RSMo  1949 » provides  for  the  formation  of 
special  benefit  assessment  districts  located  in  non-township 
organization  counties  and  reads  as  follows; 

”1.  County  courts  of  counties  not 
under  township  organization  may  divide 
the  territory  of  their  respective 
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counties  into  road  districts,  and 
every  such  district  organized  accord- 
ing to  the  provisions  of  sections 
233,170  to  233,315  shall  be  a body- 
corporate  and  possess  the  usual 
powers  of  a public  corporation  for 
public  purposes,  and  shall  be  known 
and  styled  * road  district  of 

county, * and  in  that  name 
shall  bS* capable  of  suing  and  being 
sued,  of  holding  such  real  estate 
and  personal  property  as  may  at  any 
time  be  either  donated  to  or  purchased 
by  it  in  accordance  with  the  provisions 
of  sections  233 *170  to  233*315,  or  of 
which  it  may  be  rightfully  possessed 
at  the  time  of  the  passage  of  sections 
233,170  to  233*315,  and  of  contracting 
and  being  contracted  with  as  herein 
provided. 

- ”2,  Districts  so  organized  may  be  of 

any  dimensions  that  may  be  deemed  nee- 
cessary  or  advisable,  except  that  every 
district  shall  be  included  wholly  within 
the  county  organizing  it  and  shall  con- 
tain at  least  six  hundred  and  forty  acres 
of  contiguous  territory j provided,  that 
the  county  courts  shall  not  have  power 
to  divide  the  territory  within  the  cor- 
porate limits  of  a city  having  a popu- 
lation of  one  hundred  fifty  thousand  into 
such  road  district* 

Subsection  2 of  Section  233*185  provides  that  the  county 
treasurer  shall  be  the  treasurer  of  the  road  district.  Such 
subsection  reads  as  follows t 


tt2.  Meetings  of  said  commissioners 
shall  be  held  thereafter  at  such  time 
and  place  as  they  may  agree  upon  in 
writing,  or  the  president  or  vice- 
president  may  order.  The  treasurer 
of  said  board  shall  be  the  county 
treasurer,  and  he  shall  be  responsi- 
ble on  his  bond  for  the  faithful  keep- 
ing of  all  moneys  deposited  with  him 
by  reason  of  this  law.  The  president 
of  the  board  shall  preside  at  all  meet- 
ings thereof,  he  shall  sign  the  minutes 
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and  records  of  the  board,  and  all 
warrants  that  may  be  drawn  upon 
the  treasury  for  the  payment  of  any 
money  out  of  the  treasury  on  account 
of  tne  funds  belonging  to  said  district, 
and  exercise  a general  supervising  eon-  ' 
trol  Over  the  work  of  such  commissioners, 
and  in  a general  way  may  do  all  the  acts 
and  things  that  the  said  board  may  em- 
power him  to  do,  and  such  other  as  may 
be  authorized  by  law*  During  absence 
of  the  president  from  the  county,  or 
from  any  meeting  of  the  board,  the  vice- 
president  shall  perform  the  duties  here- 
in conferred  upon  the  president.*1 


In  view  of  the  fact  that  the  statement  is  made  that  the 
warrants  of  the  districts  were  issued  on  the  treasurer  of  the 
county  to  meet  the  district*  s obligations,  then  the  districts 
referred  to  in  the  opinion  request  are  the  special  benefit  • 
assessment  districts  organized  under  Section  233*170,  supra, 
since  section  233*1^5,  supra,  provides  that  the  treasurer  of 
such  boards  shall  be  the  county  treasurer.  The  treasurer  of 
an  eight  mile  district  is  not  the  county  treasurer  as  will  be 
seen  from  the  provisions  of  Section  233*055,  RSMo  1949.  It 
might  be  contended  that  the  warrants  were  not  regular  on  their 
face,  and  that  the  transaction  between  the  county  judge  and  the 
county  road  districts  were  void  because  the  judge  is  a public 
officer,  and  as  such  cannot  contract  the  board  or  body  of  which 
he  is  a member,  as  has  been  declared  in  the  case  of  Nodaway  County 
v.  Kidder,  344  Mo*  795*  Section  49.190,  ESMo  1949,  prohibits  a 
county  judge  from  entering  into  any  county  contract  when  he  is 
a member  of  the  court  of  which  the  contracting  county  is  a party* 
However,  none  of  the  rules  or  court  decisions  mentioned  above 
have  any  application  to  the  facts  before  us  for  reasons  to  be 
given  hereafter.  . 


Section  233*170,  supra,  specifically  provides  that  road 
districts  organized  under  this  section  are  bodies  politic  and 
corporate  with  powers  to  perform  the  actual  and  necessary  cor- 
porate  functions  and  also  it  was  held  to  be  true  in  the  case 
of  State  ex  rel.  v.  Thompson,  315  Mo*  57,  that  a road  district 
is  a municipal  corporation. 


The  road  district  as  a corporation  would  be  an  artificial  - 
being  with  only  those  powers  which  are  conferred  upon  it  by  law, 
and  as  such  it  would  have  an  existence  separate  and  apart  from 
the  county  in  which  it  was  located,  for  the  purpose  for  which  it 
was  organized* 
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Subsection  2 of  Section  233*190,  supra,  in  referring  to 
the  road  districts  organized  under  Section  233.170,  supra,  states 
that  the  board  of  commissioners  shall  have  the  sole,  exclusive 
and  entire  control  over  the  public  highways,  bridges  and  culverts 
within  the  district,  and  among  other  matters,  the  commissioners 
have  power  to  contract  for  material,  machinery  or  labor  to  be 
used  upon  the  roads  of  the  districts. 

While  no  statutory  restrictions  are  placed  upon  the  com- 
missioners as  to  what  persons  they  may  employ  on  the  roads  or 
bridges  of  said  districts,  the  commissioners  could  not  legally 
employ  any  one  who  was  a member  of  the  board  of  commissioners. 

The  facts  given  above  do  not  so  indicate,  and  we  assume  that 
the  county  judge  doing  the  work  is  not  a member  of  the  said  board, 
therefore,  the  said  judge  is  not  entering  into  any  contract  of 
employment  with  any  body  or  board  of  which  he  is  a member.  The 
board  of  commissioners  is  legally  authorized  to  enter  into  the 
particular  contract  in  question  and  the  transaction  is  assumed 
to  be  free  of  fraud,  and  such  board  had  a right  to  issue  warrants 
on  the  county  treasurer  as  treasurer  of  the  board  with  which  to 
pay  the  judge  for  work  done  on  the  district  roads.  The  warrants 
were  therefore  Issued  legally  and  regularly  on  their  face  within 
the  commonly  accepted  meaning  of  the  term  and  it  was  the  duty  of 
the  treasurer  to  cash  such  warrants  out  of  any  available  funds 
belonging  to  said  district*  The  treasurer,  or  the  sureties  upon 
his  official  bond  could  not  incur  any  personal  liability  when 
cashing  the  districts  warrants  given  to  the  county  judge  for 
above  mentioned  purposes,  and  when  all  such  warrants  were  regular 
on  their  face. 


CONCLUSION 


It  is  therefore  the  opinion  of  this  department  that  the 
treasurer  of  a fourth  class,  non-township  county  is  also  treas- 
urer of  a special  benefit  assessment  road  district  of  said  county, 
organized  under  the  provisions  of  Section  233*170  to  Section  233 *~ 
315,  inclusive,  RSMo  1949.  That  when  the  board  of  commissioners 
of  such  district  draw  a warrant  upon  said  treasurer  issued  in 
payment  of  construction  and  improvement  work  done  by  a member  of 
the  court  of  said  county,  the  warrant  is  regular  on  its  face,  it 
is  the  duty  of  the  treasurer  to  cash  same  when  presented  for  pay- 
ment, out  of  any  available  funds  of  the  district,  and  in  so  doing 
the  treasurer  and  the  sureties  upon  his  official  bond  will  not 
incur  any  personal  liability. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Paul  N.  Chitwood. 

Very  truly  yours, 


PNC j hr 


JOHN  M..  DALTON 
Attorney  General 


CRIMINAL  PROCEDURE:  Under  provisions  of  Section  544.530 

SECTION  544 . 530 , RSMo.  1949:  RSMo.  1949,  and  Supreme  Court  Rule 

SUPREME  COURT  RULE  32.01:  32.01,  when  defendant  is  charged  by 

indictment  or  information  with  crim- 
inal offense  in  circuit  court,  bail  not  fixed,  and  court  not  in  ses- 
sion, it  is  mandatory  duty  of  circuit  clerk  to  ascertain  if  offense 
is  bailable  within  meaning  of  Article  1,  Section  20,  Constitution 
of  Missouri,  1945.  If  bailable,  to  fix  reasonable  bail,  and  to  re- 
lease defendant  when  sufficient  bond  in  that  sum  given.  If  offense 
not  bailable,  bail  must  be  refused.  Reasonableness  of  bail  question 
of  fact  for  clerk.  Bail  fixed  in  greater  sum  than  will  secure  at- 
tendance of  defendant  at  trial  or  from  time  to  time,  term  to  term 
continued  to,  and  restrains  defendant  from  departing  without  leave, 
is  excessive  within  meaning  of  Article  1,  Section  21,  Constitution 
of  Missouri,  1945,  and  denies  defendant's  constitutional  right  to 
bail  for  bailable  offense.  Subject  to  these  exceptions  clerk  has 
no  discretionary  powers  of  refusal  to  admit  defendant  to  bail  or 
to  prescribe  time,  place  or  conditions  of  admittance  to  bail. 


November  5,  1953 


I FILED 

Honorable  Bill  Davenport 
Prosecuting  Attorney 
Christian  County 
Ozark,  Missouri 

Dear  Sir: 

This  department  is  in  receipt  of  your  recent  request  for  a 
legal  opinion  which  reads  as  follows: 

"At  the  request  of  the  Clerk  of  the  Circuit 
Court  of  this  County  we  wish  to  ask  for  the 
opinion  of  your  office  in  interpreting  the 
provisions  of  Supreme  Court  rules  32.01  and 
32.03  and  also  Sections  544.530  and  544.560 
R.S.Mo.  1949. 

Such  laws  provide  in  substance  that  the  Judge 
or  Magistrate  shall  admit  persons  to  bail  where 
Justified  and  that  the  Clerk  of  the  Court  may 
admit  such  persons  to  bail  in  the  absence  of 
the  Judge  or  Magistrate  and  under  certain  con- 
ditions . 


Our  question  is  whether  the  Clerk's  duty  of 
admitting  a person  to  bail,  and  setting  such 
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bail  where  it  has  not  been  set  by  the  Judge, 
is  mandatory,  assuming  that  the  Judge  or  Mag- 
istrate's duty  therein  is  mandatory  and  what 
discretion,  if  any,  the  Clerk  has  to  refuse 
to  admit  a person  to  bail,  or  short  of  refusal, 
what  discretionary  power,  if  any,  he  has  over 
the  time,  place,  or  conditions  of  admitting 
one  to  bail." 

We  understand  the  inquiry  to  be  for  a construction  of  Suoreme 
Court  Rules  32.01  and  32.03,  also  Section  5^.530  and  5^.  560,  RSMo. 
19^9,  insofar  as  they  relate  to  the  duties  of  the  circuit  clerk  in 

fixing  the  amount  of  bail  of  a person  charged  with  crime  in  the  cir- 

cuit court,  and,  upon  the  bail  bond  being  given  and  approved  by  the 
clerk,  his  order  releasing  him,  and  whether  the  duties  of  the  clerk 
in  this  particular  are  mandatory,  and  what  discretion,  if  any,  he 
has  to  refuse  to  admit  a person  to  bail. 

Supreme  Court  Rule  32.01,  referred  to  above,  reads  as  follows: 

"Bail — Admission  by  Judge  or  Clerk.  When  a de- 
fendant is  entitled  to  bail,  the  court  in  which 
the  complaint,  indictment  or  information  is  pend- 
ing, or  the  judge  or  magistrate  thereof,  shall 
admit  him  to  bail,  but  if  the  court  is  not  in 

session,  the  clerk  of  the  court  may  admit  the 

defendant  to  bail." 

Supreme  Court  Rule  32.02,  also  referred  to  above,  reads  as 
follows: 


"Bail — Admission  by  Sheriff  or  Peace  Officer. 
When  the  sheriff  or  other  peace  officer  shall 
have  a person  under  arrest  and  in  custody  by 
virtue  of  a warrant  issued  upon  an  indictment 
for  a felony,  or  upon  a warrant  of  commitment 
for  failure  to  furnish  bail,  and  the  amount  of 
bail  is  specified  on  the  warrant,  the  sheriff 
or  other  peace  officer  may  admit  the  defendant 
to  bail  in  the  amount  so  specified.  If  the 
defendant  is  under  arrest  and  in  custody  by 
virtue  of  a warrant  issued  upon  a complaint, 
information  or  indictment  charging  the  commis- 
sion of  a misdemeanor,  the  sheriff  or  other 
peace  officer  may  admit  the  defendant  to  bail 
in  the  amount  specified  upon  the  warrant,  or, 
if  the  amount  of  bail  is  not  so  specified  and 
the  Judge  or  magistrate  thereof  is  not  in  the 
county,  the  sheriff  or  other  peace  officer  may 
admit  the  defendant  to  bail  in  an  amount  not 
less  than  $100.00  nor  more  than  $1,000.00." 
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Section  5^4.530,  RSMo.  19^9,  provides  that  when  one  is  In  cus- 
tody or  under  arrest  for  a bailable  offense,  by  whom  ball  may  be 
taken.  Said  section  reads  as  follows: 

"When  the  defendant  is  in  custody  or  under  ar- 
rest for  a bailable  offense,  the  court  in  which 
the  indictment  or  information  is  pending  may 
let  him  to  bail  and  take  his  bond  or  recogni- 
zance, or,  if  the  court  is  not  in  session,  the 
clerk  of  the  court  may  fix  the  amount  of  such 
bail  and  take  his  bond  or  recognizance." 

Section  5^*560,  RSMo,  19^9,  authorizes  the  sheriff  to  take 
bail  of  one  arrested  and  in  his  custody  under  a warrant  of  commit- 
ment, and  reads  as  follows: 

"When  any  sheriff  or  other  officer  shall  arrest 
a party  by  virtue  of  a warrant  upon  an  indict- 
ment or  shall  have  a person  in  custody  under  a 
warrant  of  commitment  on  account  of  failing  to 
find  bail,  and  the  amount  of  bail  reauired  is 
specifiedon  the  warrant,  or  if  the  case  is  a 
misdemeanor,  such  officer  may  take  bail,  yich 
in  no  case  shall  be  less  than  one  hundred  dol- 
lars, and  discharge  the  person  so  held  from 
actual  custody." 

Upon  a comparison  of  Section  5^^.530  supra,  and  Supreme  Court 
Rule  32.01,  supra,  it  is  apparent  that  the  provisions  of  each  are 
the  same  regarding  the  duty  of  a circuit  clerk  in  admitting  persons 
to  bail,  and  that  since  the  rules  of  criminal  procedure  for  all  Mis- 
souri courts,  were  adopted  by  the  Supreme  Court  for  the  purpose  of 
implementing  and  giving  effect  to  the  applicable  sections  of  the  re- 
vised statutes,  we  believe  that  a construction  of  Rule  32.01,  supra, 
would  be  equally  good  as  a construction  of  Section  5^. 530,  supra, 
or  that  a construction  of  the  section  would  be  a good  construction 
of  the  court  rule  as  far  as  the  duties  of  the  circuit  clerk  are 
concerned . 

In  effect,  both  provide  that  when  a defendant  is  in  custody 
or  has  been  arrested  for  a bailable  offense,  the  court  in  which  the 
indictment  or  information  is  pending  may  admit  him  to  bail  and  take 
his  bond  or  recognizance,  or  if  the  court  is  not  in  session  the 
clerk  may  fix  the  amount  of  bail  and  take  the  bond  or  recognizance. 

In  this  connection  the  question  might  arise  as  to  what  offenses 
are  bailable  within  the  purview  of  the  statute  and  court  rule.  While 
neither  specifically  state  what  offenses  are  bailable,  we  must  look 
to  another  source  for  an  exDlanation  of  what  offenses  were  meant  to 
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be  Included  within  the  meaning  of  the  term  "bailable  offenses."  We 
therefore  direct  your  attention  to  Article  1,  Section  20,  Consti- 
tution of  Missouri,  1945,  which  reads  as  follows: 

"Bail  Guaranteed — Exceptions. — That  all  persons 
shall  be  bailable  by  sufficient  sureties,  ex- 
cept for  capital  offenses,  when  the  proof  is 
evident  or  the  presumption  great." 

In  the  case  of  Ex  parte  Spoor,  173  S.W.  2d.  943,  in  construing 
Article  2,  Constitution  of  Missouri  1875,  which  is  the  same  as  Ar- 
ticle 2,  Section  20,  Constitution  of  1945,  quoted  above,  and  in  ap- 
plying same  to  the  facts  before  the  court,  the  court  said  at  l.c. 
944: 


"There  is  only  one  question  presented  by  the 
record  for  our  determination:  Is  the  proof 
of  petitioner's  guilt  of  a capital  offense 
evident  or  the  presumntion  great,  within 
the  meaning  of  Section  24,  Article  2,  of  the 
Constitution  Mo.  R.S.A.?  'What  is  meant  by 
the  presence  of  proof  evident,  or  its  alter- 
native, presumption  great,  is  simply  that,  if 
the  evidence  is  clear  and  strong,  leaving  a 
well-guarded  and  dispassionate  judgment  to  the 
conclusion  that  the  offense  has  been  committed 
as  charged,  and  that  the  accused  is  the  guilty 
agent,  and  that  he  would  probably  be  punished, 
capitally  if  the  law  is  administered,  ball  is 
not  a matter  of  right,  and  should  be  refused. ' 
(Italics  ours)  Ex  parte  Burgess,  309  Mo.  397 , 
27^  S.W.  423,  426." 


Following  the  same  line  of  thought  as  indicated  by  the  preced- 
ing excerpt,  the  Supreme  Court  stated  in  the  opinion  of  Ex  parte 
Verden,  237  S.W.  734,  at  l.c.  737: 

"*  * *We  think  the  proner  test  is  whether  the 
evidence  before  the  Judge  on  the  hearing  for 
bail  tends  strongly  to  show  guilt  of  a capi- 
tal offence,  which  is  only  another  way  of  say- 
ing the  proof  must  be  evident  or  such  facts 
must  be  shown  as  to  raise  a strong  presumption 
of  guilt  of  the  crime  charged.  If  so,  bail 
should  be  denied;  if  not,  it  should  be  granted. 

"(5-6)  Confinement  in  Jail  prior  to  trial  is 
not  authorized  because  defendant  may  eventually 
be  convicted  of  the  charge  by  a Jury,  or  as 
any  part  of  his  punishment.  If  guilty,  but  to 
assure  his  presence  when  the  case  is  called 


-4- 


Honorable  Bill  Davenport 


for  trial  and  during  the  progress  thereof.  The 
only  theory  on  which  ball  can  be  denied  In  any 
capital  case  Is  that  the  proof  Is  so  strong  as 
to  Indicate  the  probability  that  defendant  will 
flee  If  he  has  the  opportunity,  rather  than  face 
the  verdict  of  a Jury.  Where  the  proof  is  not 
evident  or  the  presumption  great,  the  accused 
should  be  admitted  to  bail  in  such  sum  as  in 
the  judgment  of  the  court  will  insure  his  pres- 
ence to  submit  himself  in  judgment  before  the 
trial  court.  The  amount  will  be  determined  by 
the  court  in  view  of  all  the  circumstances  in 
the  case  and  the  extent  of  the  ability  of  the 
accused  to  give  it.  * * *" 

In  commenting  upon  the  purpose  of  a bail  bond,  and  the  consti- 
tutional right  of  the  defendant  to  be  released  upon  giving  bail 
with  sufficient  sureties,  in  the  case  of  State  ex  rel  Corella  v. 
Miles,  303  Mo.  648,  the  court  said  at  l.c.  651-652: 

"1.  Section  24,  Article  II,  of  the  Constitu- 
tion of  Missouri,  provides  that  any  person 
charged  with  a felony,  except  in  capital  of- 
fense in  certain  cases  has  a right  to  be  re- 
leased upon  giving  bail  with  sufficient  sureties. 

It  is  a right  of  which  a defendant  cannot  be 
deprived.  (6  C.J.  p.  953.) 

"Section  25,  Article  II,  of  the  Constitution 
of  Missouri,  provides  that  excessive  bail  shall 
not  be  required.  The  purpose  of  giving  bonds 
is  to  secure  the  appearance  of  the  defendant 
at  trial  and  when  the  Constitution  forbids  ex- 
cessive bail  it  means  that  bail  shall  not  be 
more  than  necessary  to  secure  that  attendance. 

(6  C.J.  p.  989.)  * * * * * Since  the  only  pur- 
pose of  bond  is  to  secure  the  appearance  of  the 
defendant  at  the  trial,  any  bail  fixed  at  more 
than  is  necessary  to  secure  that  appearance  is 
excessive  within  the  meaning  of  Section  25,  Ar- 
ticle II,  of  the  Constitution. 

"II.  The  ball  bond  must  be  fixed  with  a view 
to  giving  the  prisoner  his  liberty,  not  for 
the  purpose  of  keening  him  in  Jail.  If,  in 
order  to  keep  him  in  custody,  the  bond  is  or- 
dered at  a sum  so  large  that  the  prisoner  can- 
not furnish  it  the  order  violates  Section  24, 

Article  IT,  of  the  Constitution.  For  that  is 
saying  the  offense  is  not  bailable  when  the 
Constitution  says  it  is."  (Underscoring  of 
last  paragraph  ours . ) 
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In  view  of  the  foregoing,  and  in  answer  to  the  inquiry  of  the 
opinion  request,  it  is  our  thought  that  when  a defendant  is  in  cus- 
tody, or  has  been  arrested  for  a criminal  offense,  an  indictment  or 
information  setting  forth  the  charge  for  which  he  is  held  has  been 
filed  in  the  circuit  court  having  Jurisdiction  to  try  defendant  on 
said  charge,  and  the  court  is  not  in  session,  it  is  the  mandatory 
duty  of  the  clerk  to  ascertain  whether  or  not  the  offense  thus 
charged  is  a bailable  one  within  the  meaning  of  Article  1,  Section 
20,  Constitution  of  Missouri,  19^5.  If  the  offense  is  found  to  be 
bailable  then  it  is  the  further  mandatory  duty  of  the  clerk,  and  he 
has  no  legal  cause  for  refusal  to  fix  the  amount  of  bail  in  a rea- 
sonable sum,  and  upon  defendant's  furnishing  a bail  bond  in  that 
amount  with  sufficient  sureties  to  order  the  release  of  the  defen- 
dant. If  after  investigation  the  clerk  finds  the  offense  is  not  a 
bailable  one  within  the  meaning  of  above  cited  constitutional  pro- 
vision, then,  and  only  then,  is  it  his  duty  to  deny  the  defendant 
bail. 


When  the  offense  is  found  to  be  bailable,  the  ouestion  might 
present  itself  to  *the  clerk  as  to  what  might  be  a reasonable  sum 
for  bail,  but  such  a question  is  clearly  one  of  fact  which  can  only 
be  determined  by  the  clerk  in  each  individual  case.  However,  it 
might  be  stated  as  a general  rule  applicable  in  every  instance  that 
the  fixing  of  bail  in  a greater  sum  than  is  believed  to  be  reason- 
ably necessary  to  secure  the  attendance  of  the  defendant  at  the 
time  and  place  of  the  criminal  proceeding  against  him  in  circuit 
court,  or  from  time  to  time,  or  term  to  term  to  which  the  cause 
might  be  continued,  and  not  to  depart  without  leave  of  court,  would 
be  excessive  and  a violation  of  Article  1,  Section  21,  Constitu- 
tion of  Missouri  of  19^5,  and  a denial  of  defendant's  constitutional 
rights.  Such  improper  action  would,  in  effect,  declare  a criminal 
offense  not  bailable,  when  the  Constitution  declared  it  to  be  bail- 
able. Subject  to  exceptions  in  the  particulars  noticed  above  in 
admitting  a defendant  to  bail,  the  clerk  has  no  discretionary  power 
in  prescribing  the  time,  place  or  conditions  of  the  admittance  to 
bail. 


CONCLUSION 

It  is  the  opinion  of  this  department  that  under  the  provisions 
of  Section  5^^. 530,  RSMo.  19^9,  and  Supreme  Court  Rule  32.01,  when 
a defendant  is  charged  by  indictment  or  information  with  a criminal 
offense  in  the  circuit  court  of  proper  Jurisdiction  and  the  amount 
of  defendant's  bail  has  not  been  fixed,  and  said  court  is  not  in 
session,  it  is  the  mandatory  duty  of  the  clerk  of  that  court  to 
ascertain  if  the  offense  charged  is  bailable  within  the  meaning  of 
Article  1,  Section  20,  Constitution  of  Missouri,  19^5.  If  the  of- 
fense is  bailable  the  clerk  must  fix  the  amount  of  bail  in  a rea- 
sonable sum,  and  upon  defendant  furnishing  a bail  bond  in  that  sum. 
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with  sufficient  sureties  to  order  the  defendant’s  release.  If  the 
offense  is  found  not  to  be  bailable  then,  and  only,  is  it  the  clerk's 
duty  to  refuse  to  admit  the  defendant  to  bail.  While  the  reason- 
ableness of  the  amount  of  bail  is  a question  of  fact  to  be  deter- 
mined by  the  clerk  in  each  Individual  case,  yet,  bail  fixed  in  any 
greater  sum  than  is  believed  necessary  to  secure  the  attendance  of 
the  defendant  at  the  time  and  place  of  trial  of  the  criminal  charge 
against  him,  or  from  time  to  time,  or  term  to  term  to  which  the 
cause  may  be  continued,  and  which  will  restrain  the  defendant  from 
departing  therefrom  without  leave  of  court,  is  excessive  bail  within 
the  meaning  of  Article  1,  Section  21,  Constitution  of  Missouri,  19^5, 
and  denies  the  defendant  his  constitutional  right  to  secure  bail  for 
a bailable  offense.  Subject  to  these  exceptions  the  circuit  clerk 
has  no  discretionary  powers  of  refusal  in  admitting  a defendant  to 
bail,  or  in  prescribing  the  time,  place  or  conditions  of  admittance 
to  bail. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Paul  N.  Chitwood. 

Very  truly  yours, 


JOHN  M.  DALTON 
Attorney  General 
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CHARTER  COUNTIES,  CITIES,)  The  term  * incorporated  cities,"  found 
TOWNS  AND  VILLAGES:  ) in  Section  18(c),  Article  VI,  Consti- 

tution of  Missouri,  includes  all  in- 
corporated cities,  towns  and  villages. 


April  21,  1953 


Honorable  C.  . Detjen 
Assistant  County  Counselor 
St.  Louis  County 
Clayton,  Missouri 

We  have  given  careful  consideration  to  your 
request  for  an  opinion,  which  request  is  as  follows: 

"Hon. John  J.  McAtee,  County  Counselor, 
has  requested  that  I write  to  you  for 
an  opinion  on  the  following  subject. 

"St.  Louis  County  has  adopted  a Special 
Charter  under  the  provisions  of  Article 
VI,  Section  18  of  the  19 1|5  State  Consti- 
tution. Section  18(c)  of  this  Article 
of  the  Constitution  provides: 

"•The  charter  may  provide  for  the 
vesting  end  exercise  of  legisla- 
tive power  pertaining  to  public 
health,  police  and  traffic,  build- 
ing construction,  and  planning  and 
zoning,  in  the  port  of  the  county 
outside  incorporated  cities ; and  it 
may  provide,  or  authorize  its  govern- 
ing body  to  provide,  the  terms  upon 
which  the  county  3hall  perform  any 
of  the  services  and  functions  of  any 
municipality,  or  political  subdivision 
in  the  county,  except  school  districts, 
when  accepted  by  vote  of  a majority  of 
the  qualified  electors  voting  thereon 
in  the  municipality  or  subdivision, 
which  acceptance  may  be  revoked  by 
the  vote.1 

"In  St.  Louis  County  there  are  nearly 
one  hundred  incorporated  municipalities, 
most  of  which  are  'cities*,  but  a few 
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of  them  are  classed  as  'towns'  or 
'villages ' under  our  Statutes.  In- 
corporated towns  and  villages  are  per- 
mitted to  enact  police  and  traffic  or- 
dinances and  zoning  ordinances.  St. 
Louis  County,  under  its  Charter,  has 
also  legislated  on  the  subjects  of 
traffic  and  zoning. 

"The  question  is  now  raised  as  to 
whether  the  words  'incorporated  cities' 
as  used  in  Article  VI,  Section  18  of 
the  Constitution,  includes  towns  and 
villages,  in  which  event  the  County' 3 
ordinances  would  not  apply  in  the  lat- 
ter municipalities;  or,  on  the  other 
hand,  whether  'incorporated  cities' 
are  to  be  construed  to  mean  cities  in 
a more  restricted  sense.  In  which 
event  the  County's  traffic  and  zoning 
ordinances  would  control  so  far  as  towns 
and  villages  are  concerned." 


Section  18(c),  of  Article  VI,  of  the  Constitution 
of  Missouri  has  never  been  construed  by  the  Appellate 
Courts  of  the  State.  We  must,  therefore,  rely  upon  the 
well-known  miles  of  statutory  construction  and  undertake 
to  determine  the  intent  of  the  convention  at  the  time 
this  section  was  written  into  the  Constitution  of  1945* 

Evidently  the  purpose  herein  is  to  give  counties 
adopting  the  charter  form  of  government  "legislative  power 
pertaining  to  public  health,  police  and  traffic,  building 
construction,  and  planning  and  zoning,"  in  the  rural  arena 
of  the  county  where  such  authority  does  not  exist.  All 
cities,  towns  and  villages  are  vested  with  such  power,  and 
the  convention  certainly  did  not  intend  to  duplicate  this 
authority  or  open  the  way  for  conflicts  in  local  administra- 
tion. 


The  term  "incorporated  cities"  is  a very  broad 
term  and  it  may  be  construed  to  include  incorporated  towns 
and  villages,  or  it  may  apply  to  municipal  corporations  of 
all  classes.  The  Supreme  Court  of  the  State  of  Washington 
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defined  this  terra  in  the  case  of  Town  of  ltaa  vs*  Carney, 
4 Wash.  4l8»  In  the  course  of  that  opinion,  on  page  4*9* 
the  Court  said: 


"■5-  * •»  The  appellant  is  a municipal  cor- 
poration of  the  fourth  class  called  a 
» town’  (Gen.  Stat.,  Sec.  £05),  and  the 
respondent  maintains  that  the  term  in- 
corporated city,1  used  to  designate  a 
class  of  appellants  who  are  not  required 
to  file  appeal  bonds,  tinder  Code  Proc . , 

Sec.  l407»  does  not  include  a ’town.* 

But  we  are  strongly  convinced  that  there 
was  no  such  intention  on  the  part  of  the 
legislature.  The  state  and  every  one  of 
its  municipal  servants  are,  by  the  terms 
of  this  section,  relieved  of  giving  bonds, 
as  they  ought  to  be,  unless  this  invidious 
exception  has  been  made.  This  is  the  evi- 
dent oolicy  adopted  with  deliberation,  as 
was  the  act  of  ?Jarch  27,  1890,  which  treat- 
ed of  municipal  corporations  alone,  and 
brought  the  bodies  of  this  class  in  the 
state  into  a harmonious  system  for  the 
first  time.  The  sections  of  that  act, 
from  l42  on,  chartered  municipal  cor- 
porations of  the  fourth  class  to  be  en- 
titled ’towns.'  We  think  we  shall  do  no 
violence  to  construction  in  this  case  if 
we  interpret  ’incorporated  city'  to  mean 
municipal  corporation,  and  hold  that  no 
bond  is  required.  •» 


CONCLUSION 

It  is  the  opinion  of  this  office  that  the  term 
"incorpora ted  cities,"  as  contained  in  Section  18(c)  of 
Article  VI  of  the  Constitution  of  Missouri,  includes  towns 
end  villages  and  applies  to  all  incorporated  cities,  towns 
and  villages,  as  defined  by  the  laws  of  the  State  of  Missouri. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  B.  A.  Taylor. 

Yours  very  truly. 


BAT :MA:irk 


JOHN  M.  DALTON 
Attorney  General 
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FCK'DS  AND  DRUGS: 

BUTTER: 

AGRICULTURE: 


) 

) 

) 


) 

) 

) 

) 


The  mixing  within  the  State  of  Missouri  of  t er, 
vegetable  fats,  vitamins  and  preservatives  to  ake 
a product  intended  for  human  food  without  the  labels 
specifying  in  what  percentage  the  vegetable  fats 
enter  into  the  composition  is  a violation  of  Section 
196.770,  RSMo  191+9,  and  that  the  offering  of  such 
product  for  sale,  without  informing  the  purchaser 
of  the  percentage  or  quantity  of  the  various 
ingredients,  is  also  a violation  thereof. 


May  15,  1953 


Honorable  Ray  Dewitt 
Acting  Director,  Dairy  Division 
Department  of  Agriculture 
State  of  Missouri 
Jefferson  City,  Missouri 

Dear  Mr.  DeWitt: 

We  render  herewith  our  opinion  based  on  your  request 
of  April  30,  1953#  which  request  is  as  follows: 

"Section  196.770  RSMo  19^-9  states  that 
oleomargarine  shall  not  be  mixed  with 
butter  without  distinctly  marking  the 
percentage  of  butter  in  which  such  oleo- 
margarine enters  into  its  composition. 

"We  have  in  our  possession  a one-pound 
package  of  Reddi-Spred  which  is  distributed 
by  Reddi-Spred  Corporation  of  Philadelphia, 
Pennsylvania.  This  Reddi-Spred  has  butter 
added  to  vegetable  fats.  On  one  side  of 
the  package  is  the  word  * Margarine*;  on 
another  side  is  the  word  'Oleomargarine'; 
but  the  percentage  of  butter  added  is 
not  given. 

"We  are  respectfully  requesting  an  opinion 
as  to  whether  or  not  this  product  is  in 
violation  of  Section  196.770  RSMo  19l|9." 

By  a subsequent  telephone  conversation  with  you  we  have 
learned  that  the  label  on  the  package  referred  to  in  your 
letter  contains  the  percentage  of  preservatives  and  vitamins 
and  a list,  but  not  the  percentage  or  quantity,  of  the  other 
ingredients,  including  butter. 


Honorable  Ray  DeWitt 


The  statute  to  which  you  refer.  Section  196.770,  RSMo 
I9I4.9,  reads  as  follows: 

"Labeling  of  butter  and  oleomargarine, 
mixed. --No  person  shall  mix  oleomar- 
garine, suine,  butterine,  beef  fat, 
lard  or  other  foreign  substance  with 
any  butter  or  cheese  intended  for  human 
food  without  distinctly  marking  or 
stamping  or  labeling  the  article  or 
package  containing  the  same  with  the 
true  and  appropriate  name  of  such 
article,  and  the  percentage  in  whioh 
suoh  oleomargarine  or  other  such 
substance  enters  into  its  composition, 
jivery  person  offering  for  sale  must 
inform  the  pur chaser  of  contents  and 
makeup  of  article.  Whoever  shall 
violate  the  provisions  of  this  section 
shall  be  punished  as  provided  for  by 
section  196,790." 

It  appears  that  in  the  product  to  which  you  refer  oleo- 
margarine "or  other  foreign  substance"  has  been  mixed  with 
butter;  that  it  is  intended  for  human  food;  and  that  there 
is  no  marking,  stamping  or  labeling  on  the  article  or 
package  containing  the  percentage  in  which  oleomargarine 
"or  other  such  substance"  enters  into  the  composition  of 
the  product. 

This  being  so,  there  is  no  doubt  that  the  mixing  of  the 
product  you  have  described  labeled  in  the  manner  you  have 
described  is  in  violation  of  the  above-quoted  section. 

ue  point  out,  however,  that  this  statute  has  no  extra- 
territorial foroe  and  that  it  would  be  violated  only  by 
mixing  within  the  State  of  Missouri.  It  is  not  concerned 
with  mixing  outside  the  state. 

While  you  do  not  specifically  request  it,  your  original 
telephone  request  indicated  that  you  would  be  interested  in 
the  liability  of  the  retailer  selling  this  product  within 
the  State  of  Missouri. 
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"Every  person  offering  for  sale,"  the  statute  pro- 
vides, "must  inform  the  purchaser  of  contents  and  make- 
up of  article •"  We  believe  that  this  portion  of  the 
statute  requires  the  seller  to  furnish  the  purchaser  the 
information,  not  only  as  to  the  ingredients  but  also  as 
to  the  percentage  or  quantity  of  each  ingredient. 

The  vord  "make-up"  is  defined  by  Webster  as  follows: 

"iAAKE-UF,  n.  1.  The  way  in  which  the 
parts  of  anything  are  put  together; 
manner  or  method  of  construction;  also, 
the  constitution  or  composition  of  any- 
thing; the  elements  of  anything;  as, 
the  make-up  of  a ball  team;  physical, 
mental,  and  moral  constitution;  as,  the 
human  make-up. 

If  the  statute  only  requires  the  seller  to  inform  the 
purchaser  of  the  ingredients,  then  that  requirement  is 
made  by  use  of  the  word  "contents."  It  is  apparent  by 
use  of  the  word,  "make-up,"  that  the  legislature  intended 
to  require  something  more,  to-wit:  the  quantity  or 
percentage  of  each  ingredient.  This  conclusion  is  supported 
by  the  preceding  portion  of  the  statute  referring  to  the 
mixing  of  the  article,  and  requiring  the  label  to  specify 
the  percentage  in  which  any  substance  other  than  butter 
enters  into  the  composition;  and  by  the  object  apparently 
sought  to  be  accomplished,  to  prevent  the  misleading  of 
the  consuming  public  by  the  inclusion  in  an  article  of  an 
infinitesimal  amount  of  butter  and  then  representing  the 
product  merely  as  "containing  butter,"  without  specifying 
how  much,  and  without  specifying  the  quantity  or  percentage 
of  the  other  substance. 

This  is  not  to  be  taken  to  mean  that  the  sale  of  the 
product  you  have  described  is  ipso  facto  a violation  of 
law;  but  that  the  seller  is  required  in  some  manner  to 
give  the  buyer  more  information  than  is  contained  in  the 
label,  in  particular  the  percentage  or  quantity  of  the 
ingredients.  This  information  could  be  given  the  purchaser 
in  any  way  --  by  label,  sign,  orally,  or  in  any  way  in 
which  the  information  might  be  conveyed  to  the  purchaser. 


Honorable  Hay  DeWitt 


CONCLUSION 


It  Is  the  opinion  of  this  office  that  the  mixing, 
within  the  State  of  Missouri,  of  butter,  vegetable  fats, 
vitamins  and  preservatives  to  make  a product  Intended 
for  human  food,  without  the  label* s specifying  in  what 
percentage  the  vegetable  fats,  vitamins  and  preserva- 
tives enter  into  the  composition  is  a violation  of 
Section  196,770,  RSMo  1949 » and  that  the  offering  of 
such  product  for  sale,  without  informing  the  purchaser 
of  the  percentage  or  quantity  of  the  various  ingredients, 
is  also  a violation  thereof. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  W.  Don  Kennedy. 


Yours  very  truly. 


JOHN  U.  DALTON 

Attorney  General 
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June  Li , 1953 


Honorable  Bernard  DeLisle 
Clerk  or  the  County  Court 
New  Madrid  County 
New  Madrid,  Missouri 


Dear  Sir: 

We  have  received  your  request  for  an  opinion  of  this 
office,  which  request  is  as  follows: 

"The  County  Clerk  has  had  filed  with 
him  a petition  for  the  organization 
of  a drainage  district  by  the  County 
Court,  (Under  Section  2I4.3.03O) 

"We  are  in  a quandary  about  the  validity 
of  any  such  drainage  district  being 
organized  through  the  County  Court,  or 
of  the  jurisdiction  of  the  County  Court 
in  such  matters,  since  the  1945  Constitu- 
tion, 

"In  order  to  be  in  the  clear,  because  of 
the  importance  of  this  particular  district, 
we  think  it  would  be  best  to  have  an 
opinion  from  your  office, 

"At  your  convenience  kindly  advise  us,  with 
an  opinion,  as  to  whether  the  organization 
of  a drainage  district  by  the  County  Courts 
is  yet  valid,  or  whether  the  1945  Constitu- 
tion nullified  the  provisions  of  the  statutes 
pertaining  to  the  right  of  the  County  Court 
to  organize  a drainage  district," 


Honorable  Bernard  Denis le 


Organization  of  county  court  drainage  districts  is  pro- 
vided by  Chapter  24 3»  RSMo  194-9  (unless  otherwise  noted  all 
statutory  references  are  to  HSMo  1949)* 

Section  243*020  provides,  in  part: 

Nl.  Wuen  it  snail  be  oonduoive  to  the 
public  health,  convenience  or  public  wel- 
fare, or  wnen  it  will  be  of  public  utility 
or  benefit,  the  county  court  of  any  county 
in  this  state  snail  have  the  authority  to 
organize,  incorporate  and  establish  drain- 
age districts  and  to  cause  to  be  constructed, 
straightened,  widened,  altered  or  deepened, 
any  ditch,  drain,  natural  stream  (not  navi- 
gable), ban*  protection,  current  control, 
or  watercourse,  wnen  the  same  is  necessary 
to  drain  or  protect  any  land  or  otner  prop- 
erty." 

Section  243*030  requires  a petition  to  be  filed  by  the 
county  court,  to  be  signed  by  one  or  more  landowners  wnose  land 
will  be  affected  by  the  proposed  improvement.  The  petition  is 
required  to  set  fortn:  "(1)  The  necessity  for  the  proposed 
Improvement,  as  well  as  the  starting  point,  route  and  terminus 
thereof;  (2)  Tne  boundary  of  the  proposed  district;  (3)  The 
names  of  the  owners  of  lands  or  other  jroperty  within  the 
boundary  of  said  proposed  district,  * * 

Section  243*04u  pr oviaes  for  the  appointment  of  counsel 
after  filing  of  the  petition,  to  assist  in  the  establishment 
of  the  district. 

Section  243*050  provides  for  the  appointment  of  an  engineer 
and  three  viewers.  The  engineer  and  viewers  are  required  to 
view  the  location  of  tne  proposed  improvement,  "if  they  find 
that  the  proposed  improvement  is  necessary,  practicable  and 
would  be  of  public  utility  or  conducive  to  the  public  health, 
convenience  or  welfare,  they  snail  so  report  and  in  said  report 
tney  snail  indicate  approximately  tne  proper  cnaracter,  dimen- 
sion, location  and  probable  cost  of  the  improvement  necessary 
to  accomplish  tne  object  of  said  petition  * * 

Section  243*060  requires  tne  county  clerk  to  publish  notice 
of  the  filing  of  the  report  oi  the  viewers  and  engineer. 


2 


Honorable  Bernard  DeLisle 


Section  243.070  provides  lor  the  l'illn0  oi  remonstrance 3 
against  tne  establishment  of  the  district  and  for  their  hear* 
ing  by  the  court  In  a summary  manner*  The  section  further 
provides : 


"2.  If,  after  hearing  and  determining  all 
such  objections,  the  court  finds  i;hat  the 
owners  of  a majority  In  acreage  of  the  pro- 
posed district  are  petitioners  or  have 
joined  In  the  prayer  of  said  petition,  by 
motion,  or  otherwise,  tnen  the  court  snail, 
or  if  less  than  a majority,  the  court.  In 
its  discretion,  may  find  in  favor  of  making 
the  improvement*  The  petitioners  shall  be 
released  from  tuelr  liability  and  bond  when 
the  county  court  shall  find  in  favor  of 
making  the  improvement.  If  the  court  finds 
in  favor  of  making  tne  improvement,  it  snail, 
by  order  of  record,  incorporate  the  land  and 
otner  property  described  in  the  report  of 
the  viewers  and  engineer  or  any  part  tnereof 
into  a drainage  district  for  toe  purpose  of 
tnis  chapter,  and  shall  designate  the  same 
by  number* 

N3*  Such  district  snail  be  a body  corporate 
and  a political  subdivision  of  the  state, 
shall  possess  tne  usual  powers  of  a corpora- 
tion for  public  purposes,  shall  be  capable 
of  suing  and  being  sued  in  its  corporate  name 
and  snail  be  oapable  of  holding  such  real  and 
personal  property  as  may  be  at  any  time  either 
donated  to  or  acquired  by  it  in  accordance 
with  the  provisions  of  this  chapter  or  of  which 
it  may  be  rightfully  possessed  at  the  time  of 
the  passage  of  this  chapter. 

M4-«  If  the  court  shall  find  against  the  im- 
provement, it  snail  dismiss  the  petition  and 
proceedings  at  the  cost  of  the  petitioners, 
and  snail  issue  an  itemized  bill  of  all  costs 
and  expenses,  in  like  manner  and  with  like 
effect  as  fee  bills  are  issued  by  the  clerk 
of  the  circuit  court. M 

Seotion  24.3*060  provides  for  the  engineer  and  viewers 
to  determine  the  exact  location  of  the  proposed  improvement. 
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They  are  required  to  make  a report  snowing  toe  land  in  the 
district  which  will  be  benefited  or  damaged  by  tne  improve- 
ments and  to  assess  the  amount  of  benefits  and  damages  to 
each  tract  of  land.  They  are  also  required  to  include  in 
their  report  a list  of  land  whioh  will  be  needed  for  right 
of  ways  for  ditches  and  the  value  of  such  land.  The  report 
must  further  show  the  total  cost  of  the  improvement. 

Section  243*100  lists  matters  wnich  are  required  to  be 
taken  into  consideration  in  the  assessment  of  benefits. 

Section  243*090  provides  for  the  filing  of  the  report 
required  by  Section  243*080  with  the  clerk  of  the  court,  and 
Section  243*110  requires  the  clerk  to  publish  notice  of  the 
filing  of  the  report. 

Section  243*120  provides  for  the  filing  of  exceptions  to 
the  report  with  the  county  court,  and  the  court  is  required 
to  hear  such  exceptions  in  a summary  manner  and  to  approve  the 
report  as  modified  if  the  cost  of  com  tructing  the  proposed 
improvement  is  less  than  the  benefits  assessed.  Tne  section 
further  provides  for  the  c ndemnation  by  the  county  court  of 
land  within  or  without  the  district  needed  for  right  of  ways, 
nolding  basins  and  other  works.  ~>aid  section  also  provides  for 
an  appeal  to  the  circuit  court  limited  to  the  following  questions 
"(1)  Whether  just  compensation  has  been  allowed  for  property 
appropriated;  and  (2)  1 .he trier  proper  damages  have  been  allowed 
for  property  prejudicially  affected  by  the  improvements • " 

Section  243*130  provides  for  the  condemnation  by  the  county 
court  of  additional  land  not  acquired  or  condemned  on  the  report 
of  the  viewers. 

Section  243*l80  gives  the  county  court  authority  to  con- 
struct the  improvements  prescribed  and  set  forth  in  the  report 
of  the  viewers  and  engineer. 

Seotion  243*240  vests  continuous  management  and  control 
of  county  court  drainage  districts  in  the  county  court. 

Sections  243*290  to  243*370  provide  for  the  levy  and  col- 
lection of  drainage  taxes.  Under  Section  243*290  the  court  is 
authorized  to  levy  a tax  of  not  more  than  fifty  cents  per  acre 
upon  each  acre  of  land  in  the  district,  for  the  purpose  of  pay- 
ing expenses  incidental  in  organizing  the  district,  as  soon  as 
the  district  has  been  incorporated.  The  taxes,  based  on  the 
benefits,  are  levied  by  the  county  court  under  Section  243*200. 

The  foregoing  scheme  for  tne  organization  of  drainage 
districts  was  adopted  under  the  1875  *«iissouri  Constitution 
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willed  conferred  judicial  power  upon  tne  county  courts  (Sec.  1, 
Art.  VI)  and  gave  tnem  " jurisdiction  to  transact  all  county  and 
suoh  other  business  as  may  be  prescribed  by  law."  Section  36, 
Article  VI.  Tiie  1945  Constitution  removed  the  county  courts 
Judicial  authority  and  provided  that  tney  "shall  manage  all 
county  business  as  prescribed  by  law,  a * *"  Section  7* 

Article  VI.  In  view  of  the  cnange  made  In  the  authority  of 
the  county  court  under  the  1945  Constitution,  the  primary  ques- 
tion involved  in  answering  your  inquiry  is  whether  or  not  county 
courts  in  organizing  drainage  districts  are  exercising  judicial 
power.  "Judicial  power"  does  not  admit  of  simple  definition. 

A discussion  of  the  meaning  of  the  term  is  found  in  50  C.J.S., 
page  $66.  The  Supreme  Court  has  considered  the  status  of  the 
county  courts  under  the  1945  Constitution  in  several  cases. 

In  the  case  of  Rippeto  v.  Tnompson,  21b  3.  ..  505*  the  Supreme 
Court  held  that  county  courts,  by  virtue  of  the  change  in  their 
status  made  by  the  194-5  Constitution,  lost  jurisdiction  to 
establish  private  roads.  In  this  case  the  court  stated,  216 
S.'.V.  (2d)  l.c.  507: 

"The  authority  to  establish  a private  road 
oomprenends  judicial,  not  ministerial,  ac- 
tion by  a county  court.  Under  the  old 
Constitution  (1675)  a county  court  was  a 
court  of  record.  In  acting  on  matters 
witnin  its  discretion,  a county  court  is 
held  to  exercise  judicial  functions.  Dumm 
v.  Cole  County,  315  Mo.  $66,  267  S....  445* 

An  appeal  from  a county  court  was  not 
allowed  wnere  the  order  appealed  from  was 
entered  by  the  court  in  its  administrative 
capacity.  Scott  County  v.  ueftwioh,  145 
i.io.  26,  4.6  3.W.  963;  Colville  v.  Judy, 

73  Mo.  651.  An  appeal  from  a county  court 
is  held  to  be  authorized  only  when  the 
judgment  appealed  from  was  entered  by  the 
court  acting  in  its  Judicial  function. 

Bradford  v.  Bhelps  County,  Mo.  Sup.,  210 
S.W.  2d  996;  St.  Louis,  I.  M.  at  3.  R.  Co. 
v.  St.  Louis,  92  Mo.  160,  4-  S.w.  664; 
otate  ex  rel.  Dietrich  v.  Daues,  315  Mo. 

701,  287  S.J.  43^.  And  we  have  pointed 
out  above  a judgment  of  a county  court 
establishing  private  roads  is  appealable. 

"Accordingly,  there  can  be  no  question  but 
that  a county  court  is  acting  in  its  judicial 
capacity  when  it  enters  a judgment  estab- 
lishing a private  road.  Article  VI,  Section 
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1 ol  the  old  Constitution  (1675)  vested 
judicial  power  in  tne  county  courts.  Also 
Section  3 6 of  that  Article  provided  in  part: 

'In  each  comity  there  shall  be  a county 
court,  which  snail  be  a court  of  record, 
and  snail  nave  jurisdiction  to  transact  all 
county  and  such  other  business  as  may  be 
prescribed  by  law.  *■  * *' 

"But  tills  has  now  been  changed.  Under  tne 
new  Constitution  (1945)  Judicial  power  is  no 
longer  vested  in  county  courts.  Article  V, 

Section  1,  omits  county  courts  in  enumerating 
the  courts  in  which  the  judicial  power  of  the 
state  is  now  vested.  Artiole  VI  of  the  new 
Constitution  (1945)  which  concerns  local 
governments,  not  courts,  provides  in  part  in 
Section  7 that  the  county  court  'shall  manage 
all  oounty  business  as  prescribed  by  law.' 

Although  that  section  provides  that  a county 
court  shall  'keep  an  accurate  record  of  its 
proceedings' , it  did  not  carry  over  the  old 
provision  that  a oounty  court  snail  be  'a 
court  of  record.' 

"Thus,  it  is  dear  under  the  new  Constitution 
(1945)  oounty  courts  are  no  longer  vested 
with  Judicial  power,  are  not  now  'courts  of 
record'  and  are  not  what  we  generally  know 
as  courts  of  law.  'County  courts  are  no 
longer  courts  in  a juridical  sense,  but  are 
ministerial  bodies  managing  the  county's 
business.'  State  ex  rel.  iCowats  v.  Arnold, 

356  .4o.  66l,  204  2d  254,  256;  Bradford 

v.  Bhelps  County,  Mo.  Sup.,  210  S.A.  2d  99&» 
supra. " 

In  the  case  of  State  ex  rel.  Lane  v.  Bankey,  221  S.W.  (2d) 
193,  the  court,  in  discussing  tne  jurisdiction  of  county  courts 
to  establish  public  roads,  stated,  22 1 S..«.  (2d)  l.c.  196: 

" » # * The  new  Constitution,  as  construed 
in  the  Hippeto  case  and  as  we  now  construe 
it.  Invalidates  no  provision  of  existing 
statutes  relating  to  the  authority  of  county 
courts  over  public  roads  except  such  as 
purport  to  authorize  the  oounty  cort  to 
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exercise  judicial  power,  a county  court  can 
no  longer  adjudge  tne  compensation  to  be 
paid  Tor  lands  to  be  oaken  for  road  purposes 
nor  render  judgment  divesting  title  from  the 
owners  thereof.  But  such  court  may  take  all 
statutory  steps  to  determine  the  necessity, 
location,  width  and  type  of  construction  of 
public  county  roads,  to  determine  wnsther 
same  snail  be  cons  tr  ue tod  in  whole  or  in 
part  at  county  expense,  and,  when  title  has 
been  legally  acquired,  to  perform  the  ad- 
ministrative functions  of  supervising  the 
construction  and  maintenance  of  such  roads." 

In  the  case  of  In  re  City  of  Kinloch,  2i;2  S.  ..  (2d)  59# 
the  court  considered  the  power  of  the  county  court  to  dis- 
incorporate a fourth  class  city.  In  this  case  the  court  stated, 
21\2  S.W.  (2d)  l.c.  63: 

nA  statute  by  which  an  official  (or  a board, 
commission  or  other  agency)  is  required  to 
ascertain  the  existence  of  facts  and  apply 
the  law  to  the  facts  in  order  to  determine 
his  official  action  does  not  necessarily 
confer  'judicial  power*  in  a constitutional 
sense.  The  constitutional  meaning  of 
'Judicial  power  of  the  state'  does  not  con- 
template every  exercise  of  duties  judicial 
in  nature,  but  refers  to  such  powers  and 
authority  as  courts  and  judges  exercise; 
such  as  legitimately  pertain  to  an  officer 
in  tne  department  designated  by  the  Consti- 
tution as  'judicial';  such  as  are  exercised 
in  the  ordinary  forms  of  a court  of  justice, 
in  a suit  between  parties,  witn  process. 

State  ex  rel.  School  District  Bo.  1 v. 

Anurae,  216  Mo.  617,  U6  S.W.  581.  many 
administrative  and  quasi  judicial  bodies, 
as  a part  of  tneir  delegated  duties,  must 
hear  and  determine  facts  in  order  to  ascer- 
tain what  action  the  law  imposes  upon  tnem. 

In  this  respect  such  bodies  are  performing 
duties  judicial  in  nature.  But  an  adminis- 
trative body  or  even  a quasi  judicial  body 
is  not  and  cannot  be  a court  in  a constitu- 
tional sense.  State  ex  rel.  iteitel 
Harris,  353  Mo.  10)4.3,  186  S.W.  2d  31. 
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"Returning  to  the  consideration  of  Section 
79  .I|90,  supra  - the  sole  duties  of  the 
County  Court  of  St.  Louis  County  were  to 
determine  if  notice  of  the  intended  appli- 
cation had  been  given  as  required  by  the 
statute,  and  to  determine  if  the  petition 
was  by  two  thirds  of  the  legal  voters  of  the 
City.  The  County  Court  could  only  hear  and 
determine  the  facts  which  the  legislature  has 
said  will  effectuate  the  legislative  power 
to  disincorporate  City.  If  the  determined 
facta  as  to  signatories  to  the  petition  and 
publication  of  notice  met  with  the  require- 
ments of  the  statute,  the  statute  was  manda- 
tory in  effectuating  the  legislative  will. 

The  statute  does  not  vest  a county  court 
with  either  legislative  or  Judicial  discre- 
tion. In  such  'hearing  and  determination' 
the  County  Court  was  'exercising  a Judicial 
function,'  or  performing  'duties  Judicial 
in  nature.'  In  this  respect  an  incorporating 
proceeding  or  a disincorporating  proceeding 
has  somewhat  the  characteristics  of  a true 
action  at  law  or  in  equity.  But  in  the  per- 
formance of  its  whole  duties,  it  seems  to 
us,  the  County  Court  was  not  exercising 
'judicial  power'  such  as  is  vested  in  certain 
courts,  other  than  county  courts,  by  section 
1,  Art.  V,  Constitution  of  19lf5;  it  was 
merely  acting  as  the  legislative  agent  to 
hear  and  determine  the  facts.  It  was  a part 
of  the  instrumentality  through  which,  by 
Section  79«^-90»  supra,  the  legislative  power 
is  exercised  in  disincorporating  fourth- 
class  cities.  In  re  City  of  Uniondale,  supra; 

Kayser  v.  Trustees  of  Bremen,  supra;  In  re 
City  of  Berkeley,  supra." 

Taking  the  term  "judicial  power"  in  its  broad  sense,  there 
would  appear  to  be  little  doubt  that  the  county  court  in  or- 
ganizing a drainage  district  does,  in  such  broad  sense,  exercise 
judicial  power.  This  conclusion  is  supported  by  the  case  of 
Turner  et  al.  v.  Penman  et  al.,  220  Mo.  App.  193  , 282  S.W.  I4.9Q , 
in  which  the  court  considered  the  question  of  whether  or  not  the 
order  of  a county  court  organizing  a drainage  district  was  subject 
to  review  on  certiorari.  In  its  opinion  the  court  stated  (220 
Mo.  App.  l.c.  200): 
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"As  a general  rule  certiorari  will  lie  to 
review  proceedings  to  establish  a drainage 
district  where  the  court  or  other  inferior 
tribunal  before  which  the  proceedings  were 
had,  fails  to  comply  with  the  essential 
requirements  of  the  statute,  or  otherwise 
acts  without  jurisdiction  or  in  excess  of 
its  jurisdiction,  and  no  appeal  or  other 
adequate  remedy  is  provided.  (11  C.J., 
p.  m,  sec.  li[i|.;  Dewell  v.  Commissioners 
of  Snv  Island  Drainage  District,  232  111. 

215*  83  N.W.  811;  Banner  v.  Union  Drainage 
District,  175  111.  575.  51  N.E.  Q57J  State 
ex  rel.  v.  Posz,  lOo  Minn.  197.  118  N.W. 
lOllj.;  State  ex  rel.  v.  Grindeland,  195  N.W. 
(Minn.)  781;  In  re  Jenson,  198  N.W.  (Minn.) 
455.) 

"State  ex  rel.  v.  Weithaupt,  on  which 
relators  rely  to  support  their  contention 
that  certiorari  will  lie  was  decided  in 
division  in  I9U;.  and  State  ex  rel.  v. 

Dawson,  on  which  respondents  rely  to  support 
their  contention  that  certiorari  will  not 
lie  was  decided  In  Banc  in  1920.  The  Judge 
who  wrote  the  opinion  in  State  ex  rel.  v. 
Weithaupt,  concurred  in  the  opinion  in  State 
ex  rel.  v.  Dawson.  No  mention  is  made  of 
the  Weithaupt  Case  in  the  Dawson  Case.  There 
is  this  distinction  between  the  V/eithaupt 
Case  and  the  Dawson  Case.  In  the  former  the 
act  establishing  the  district  was  challenged, 
and  in  the  latter  the  act  extending  the 
boundary  lines  was  challenged.  In  extending 
the  boundary  no  new  entity  was  brought  into 
existence,  the  arm  of  the  old  corporation 
was  merely  extended. 

"5  Ruling  Case  Law,  p.  2 £9,  says  that  it 
is  fairly  well  settled  that  judicial  action 
is  an  adjudication  upon  the  rights  of  parties 
who  in  general  appear  or  are  brought  before 
the  tribunal  by  notice  or  process  and  upon 
whose  claims  some  decision  or  Judgment  is 
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rendered.  The  order  establishing  Drainage 
District  No,  38  certainly  has  all  of  the  ear 
marks  of  judicial  action  as  defined  by  Ruling 
Case  Law.  And  in  addition  to  creating  a 
corporate  body  this  order  went  further  and 
levied  an  assessment  of  35  cents  per  acre 
upon  all  the  lands  in  the  district  for  the 
purpose  of  paying  the  expenses  of  organiza- 
tion. In  State  ex  rel.  v.  Dawson,  the  court 
uses  the  following  language:  'The  mere  fact 
that  the  lands  of  the  relators  in  this  case 
have  been  incorporated  into  the  Albany 
Drainage  District  does  not  ipso  facto  in  any 
manner  affect  relators'  rights  in  the  premises, 
so  long  as  their  property  had  neither  been 
benefited  nor  damaged. ' Then  follows  a quo- 
tation from  Duschling  v.  Ackley,  2?0  Mo.  157, 
l.c.  165,  192  S.W.  727,  as  follows:  'From 
thi3  it  is  evident  that  it  is  the  taking  or 
damaging  of  the  property,  and  not  the  incor- 
poration of  the  district  that  affects  the 
owners'  rights.'  But  by  the  order  at  bar 
which  we  are  asked  to  declare  legislative 
in  character  the  court  not  only  incorporated 
the  district  and  included  rolators  lands 
therein,  but  also  placed  an  assessment  upon 
their  lands  which  would  result  in  literally 
taking  the  lands  should  they  refuse  to  pay. 

" It  is  our  conclusion  that  the  V/oithaupt 
Case  was  not  overruled  by  the  Dawson  Case, 
and  that  certiorari  is  the  proper  remedy  to 
reach  the  merits  of  relators'  cause." 

However,  the  Supreme  Court,  in  the  Pankey  case  and  the 
Kinloch  case,  did  not  hold  that  the  county  courts  were  excluded 
from  the  exercise  of  any  judicial  power.  They  held,  rather, 
that  the  county  courts  could  no  longer  exercise  judicial  power 
in  the  strict  sense.  In  the  earlier  Rippeto  case  the  court  had 
leaned  toward  the  idea  of  applying  the  more  strict  concept  of 
judicial  function,  stating:  "In  acting  on  matters  within  its 
discretion,  a county  court  is  held  to  exercise  judicial  func- 
tions." 2l6  S.W.  (2d)  l.c.  507«  However,  in  the  Pankey  and 
Kinloch  cases  the  court  did  not  adhere  to  this  strict  test,  and 
the  decision  in  the  Kinloch  case  upholds  the  power  of  the  county 
court  to  exercise  "duties  judicial  in  nature"  but  not  judicial 
power  in  the  strict  sense. 
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The  incorporation  of  drainage  districts  is  a legislative 
natter  and  a drainage  district  organized  by  tho  county  court  is 
a municipal  corporation.  In  re  Mississippi  and  Pox  River,  270 
Mo.  157,  192  3.W.  727J  Thompson  v.  City  of  Malden,  118  3.W.  (2d) 
1059*  In  view  of  the  holding  of  the  Supreme  Court  in  the  Kinloch 
case,  we  are  of  the  opinion  that  the  incorporation  of  a drainage 
district  is  not  such  exercise  of  Judicial  power  as  has  been 
denied  the  county  courts  under  the  1945  Constitution. 

There  are  two  provisions  of  the  County  Court  Drainage  law 
which  might  give  rise  to  the  question  of  whether  or  not  the  court 
exercises  judicial  power.  One  Is  Section  243*070,  providing  for 
the  court's  hearing  remonstrances  against  the  establishment  of 
the  district.  This,  however,  is  quite  similar  to  the  court's 
duties  to  hear  remonstrances  against  the  establishment  of  a 
public  road  (Sec.  228.050),  and  in  the  Rippeto  case  the  court 
did  not  strike  down  the  county  court's  e::ercise  of  such  function. 
Therefore,  wo  believe  that  the  county  court  would  not  be  pre- 
cluded from  exercising  a similar  function  regarding  county  court 
drainage  districts. 

Section  243.120  provides  for  the  county  court's  hearing 
exceptions  to  the  report  of  the  viewers  assessing  benefits  and 
fixing  damages.  This  section  further  provides  for  the  county 
court's  condemning  land  required  for  right  of  ways,  holding 
basins  and  other  work.  This  provision  for  condemnation  in  the 
county  court  Is  clearly  unconstitutional  under  tho  Supreme 
Court's  decision  in  the  pankey  case.  However,  the  Legislature 
has  provided  for  the  county  court’s  condemnation  in  the  circuit 
court  of  lands  for  drainage  systems  in  Section  49*300*  Adequate 
provision  having  been  made  for  the  condemnation  of  land  for  such 
purpose,  we  are  of  the  opinion  that  the  invalidity  of  the  pro- 
vision therefor  in  Section  243*120  would  not  Invalidate  the 
County  Court  Drainage  District  law. 

% 

Section  243*120  also  provides  for  the  county  court's 
review  of  the  assessment  of  benefits  and  the  fixing  of  damages. 

In  the  case  of  Beck  v.  Missouri  Valley  Drainage  Dlst.,  4^  F* 

(2d)  632,  84  A.L.R.  IO89,  the  United  States  Court  of  Appeals 
discussed  the  nature  of  proceedings  for  the  assessment  of  bene- 
fits and  damages  under  the  Circuit  Court  Drainage  District  law 
(Chap.  242).  In  this  case  the  court  stated,  84  A.L.R.  l.c.  1096: 

" # » * We  have  already  seot  that  the  mere 
Inclusion  of  appellant's  land  within  the 
district  does  not  deprive  him  of  due  process. 
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if,  at  some  stage  of  the  proceeding,  he  is 
given  an  adequate  hearing  upon  the  question 
of  benefits  and  damages*  Such  a hearing  is 
provided  by  section  4392 • Any  landowner  who 
feels  aggrieved  thereby  may  file  exceptions 
to  the  report  of  the  commissioners,  or  to 
any  assessment  of  either  benefits  or  damages, 
and  such  exceptions  shall  be  hoard  by  the 
court  in  a summary  manner.  If  this  action 
of  the  state  circuit  court  be  deemed  Judicial, 
it  must  bo  conceded  that  the  hearing  granted 
satisfies  the  demands  of  due  process.  But, 
if  we  assume,  as  we  think  we  must,  that,  under 
the  cited  statutes,  the  report  of  the  com- 
missioners making  the  assessments,  the  filing 
of  exceptions,  and  the  action  of  the  court 
upon  these  exceptions,  taken  together,  form 
a part  of  the  legislative  or  administrative 
procedure  of  the  state  in  perfecting  and 
carrying  out  the  purposes  of  these  drainage 
districts,  then  it  is  incumbent  upon  the 
landowner  concerned  to  avail  himself  of  the 
administrative  remedy  afforded  by  the  state 
lav/.  <>  * *" 

That  case  did  involve  a circuit  court  drainage  district, 
but  we  are  of  tlie  opinion  that  tho  nature  of  the  function  of 
the  court  in  reviewing  assessments  is  the  same  under  the  County 
Court  Drainage  District  law  and  that  the  exercise  of  such  func- 
tion by  tho  county  court  does  not  constitute  an  exercise  of 
judicial  power. 

Some  question  might  also  arise  as  to  whether  or  not  the 
county  court  is  precluded  from  exercising  jurisdiction  respecting 
drainage  districts  by  reason  of  the  provision  of  Section  7 of 
Article  VI  of  the  1945  Constitution,  which  authorizes  the  county 
court  to  manage  only  county  business.  As  previously  pointed  out, 
the  corresponding  provision  of  the  1875  Constitution  authorizes 
the  county  court  to  manage  county  "and  such  other  business  as 
may  be  prescribed  by  law."  YSfaen  the  section  here  under  consid- 
eration was  first  presented  to  the  1945  Constitutional  Convention 
it  reods  "The  court  shall  manage  all  county  and  such  other 
business,  except  judicial  as  prescribed  by  law,  and  keep  an 
accurate  record  of  its  proceedings."  (Transcript  of  Debates, 
Constitutional  Convention,  page  1623.)  An  amendment  was  offered 
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to  strike  the  words  ’’except  judicial”  because  of  the  ambiguous 
meaning  of  the  term  ” judicial.”  After  considerable  discussion 
the  further  amendment  was  offered  to  strike  the  words  "and  such 
other."  When  this  amendment  was  offered  the  following  discussion 
took  place : 


"MR.  PHILLIPS  (of  JACKSON):  There  are  a 
good  many  functions  which  are  delegated  to 
the  county  court  and  which  are  really  of  a 
state  nature,  and  it  would  be  rather  danger- 
ous to  strike  out  the  words  'and  such  other 
business  as  prescribed  by  law*  * * * The 
county  is  a subdivision  of  the  state  in  a 
sense  that  all  of  the  powers  of  the  county 
court  carrying  out  county  business  are 
essentially  state  activities  delegated  by 
the  states  to  the  local  units  of  government, 
but  I think  do  not  agree  that  it  is  true 
that  if  you  go  through  our  statutes  you  will 
find  that  the  General  Assembly  has  placed 
upon  the  county  court  a number  of  responsi- 
bilities. 

"MR.  BRADSHAW:  Yes,  that  is  true,  and  the 
organization  of  drainage  and  levee  districts, 
etc.,  is  in  the  county.  I think  that  could 
be  considered  as  county  functions.  Since 
they  are  within  the  territorial  limits  of  the 
county,  I think  so." 

In  In  re  City  of  Kinloch,  above  cited,  the  court  took  a 
similar  view  of  the  nature  of  the  powers  which  might  be  conferred 
upon  the  county  court,  stating,  2l{2  S.W.  (2d)  l.c.  61^: 

"We  do  not  construe  Section  7,  Article  VI, 

Constitution  of  1945*  as  meaning  the  county 
court  may  not  be  given  authority  by  law  to 
act  as  the  legislative  agent  in  proceedings 
to  effectuate  the  legislative  power  in 
creating  or  abolishing  cities.  Section  7 
does  not  say  county  courts  may  not  be  given 
such  statutory  authority.  Nor  do  we  con- 
sider the  cases  of  State  ex  rel.  Lane  v. 

Pankey,  359  Mo.  118,  221  S.W.  2d  195; 

Rippeto  v.  Thompson,  358  Mo.  721,  21b  S.W. 

2d  505 J and  State  ex  rel.  Kowats  v.  Arnold, 
supra,  as  authorities  for  strictly  construing 
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Section  7 to  mean  county  courts  raay  have 
statutory  authority  to  act  only  In  the 
management  of  the  county’s  fiscal  affairs. 

But  the  Lane,  Rippeto  and  Kowats  cases  do 
clearly  hold  county  courts  now  can  have  no 
authority  to  determine  rjatters  comprehending 
Judicial  action  in  the  exercise  of  'the 
judicial  power  of  the  state,'” 

In  view  of  the  foregoing,  we  are  of  the  opinion  that  Section 
7 of  Article  VI  of  the  19^5  Constitution  does  not  preclude  the 
Legislature’s  continuing  to  impose  the  organization  and  management 
of  drainage  districts  upon  the  county  courts. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  county 
courts  may  continue  to  organize  drainage  districts  under  Chapter 
2^3,  RSMo  19i|9»  but  county  courts  may  no  longer  exorcise  the 
power  of  condemnation  conferred  upon  them  by  Section  2lj.3,120, 
RSMo  I9I4.9. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Robert  R,  Welborn. 


Yours  very  truly. 


RRY/iml 


JOHN  M.  DALTON 
Attorney  General 


INTOXICATING  LIQUOR:  (1)  Where  an  annex,  which  is  built  onto 

CHURCH:  a church  and  which  becomes  a part  of  the 

PREMISE:  church,  is,  at  its  nearest  point,  within 

the  prescribed  distance  from  a premise 
where  intoxicating  liquor  is  sold,  that 
the  sale  of  intoxicating  liquor  on  such 
premise  is  illegal  without  consent;  (2)  That  a building  where 
intoxicating  liquor  is  sold,  which  at  its  nearest  point  is  with- 
in the  prescribed  distance  from  a church,  may  be  partitioned  and 
that  if  after  being  partitioned,  a premise  is  created  which  at 
its  nearest  point  is  without  the  prescribed  distance  from  a 
church,  the  sale  of  intoxicating  liquor  on  such  premise  is 
legal . 


September  22,  1953 


Honorable  Robert  A.  Dempster 
Prosecuting  Attorney 
Scott  County 
Sikeston,  Missouri 

Dear  Sir: 

This  department  is  in  receipt  of  your  recent  request  for 
an  official  opinion.  You  thus  state  your  opinion  request: 

"You  recently  forwarded  me  an  opinion 
construing  section  311.080  of  the  liquor 
law  whereby  the  measurement  was  made 
from  the  building  in  which  intoxicants 
were  sold  to  the  nearest  point  to  a 
church  or  school.  Another  question  has 
arisen  which  I would  like  for  you  to 
advise  me  upon. 

"A  tavern  which  has  been  operated  as  such 
for  some  15  years  was  more  than  the  pre- 
scribed distance  from  a church.  The  church 
recently  built  an  annex  of  substantial  size 
which  put  the  tavern  closer  than  the  pre- 
scribed distance  by  measuring  on  a straight 
line  from  the  back  door  of  the  tavern  to 
the  nearest  point  on  the  new  church  building 
as  extended.  The  owner  of  the  building  also 
owns  all  of  the  fixtures  in  the  tavern  and 
leases  the  building  and  fixtures  to  a li- 
censee. The  present  licensee  is  giving  up 
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the  tavern  and  the  owner  of  the  building 
desires  to  rent  the  premises  to  a new 
licensee.  Can  a new  licenses  obtain  a 
license  under  these  facts?  I desire  to 
emphasize  that  this  particular  property 
has  been  used  as  a tavern  for  more  than 
15  years  and  that  the  owner  of  the  build- 
ing owns  all  of  the  fixtures.  It  will  be 
a substantial  loss  to  the  owner  of  the 
building  if  he  cannot  rent  this  for  a 
tavern.  The  church  building  is  on  property 
to  the  rear  of  the  building  which  houses 
the  tavern.  The  original  church  is  without 
the  prescribed  distance  but  the  annex  as 
extended  comes  a few  feet  too  close  under 
the  law. 

"The  second  question  is,  assuming  that  the 
church  is  within  the  prescribed  distance 
to  the  building  occupied  by  the  tavern, 
would  it  not  be  possible  to  partition  off 
a portion  of  the  building  that  houses  the 
tavern  thereby  making  the  part  of  the  build- 
ing so  used  as  a tavern  without  the  prescribed 
limitation.  The  building  I have  in  mind  is 
quite  large  and  houses  a number  of  other 
businesses.  The  front  part  of  the  building 
could  be  used  as  a tavern  and  partitioned 
off  from  the  rear  and  the  rear  of  the  build- 
ing used  for  another  purpose.  Would  you  not 
measure  from  the  part  of  the  larger  building 
that  houses  the  tavern  to  the  point  nearest 
the  chruch?" 

In  answer  to  your  first  question  we  enclose  a copy  of  an 
opinion  rendered  by  this  department  June  22,  1950,  to  Honorable 
Coveil  R.  Hewitt,  Supervisor  of  Liquor  Control.  We  believe  that 
this  opinion  answers  your  question  in  the  negative,  which  is  to 
say  that  if  the  nearest  point  of  the  church  annex,  which  annex 
we  assume  has  now  become  a part  of  the  church,  is  within  the 
prescribed  distance  from  a premise  where  intoxicating  liquor 
is  sold,  that  the  prohibition  would  apply,  and  that  a license 
cannot  be  issued  to  such  a premise  in  lieu  of  the  consent  by  the 
governing  body  of  the  church. 

Your  second  question  is:  "Assuming  that  the  church  is 
within  the  prescribed  distance  to  the  building  occupied  by  the 
tavern,  would  it  not  be  possible  to  partition  off  a portion  of 
the  building  that  houses  the  tavern  thereby  making  the  part  of 
the  building  so  used  as  a tavern  without  the  prescribed 
limitation?" 
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On  January  17,  1938,  this  department  rendered  an  opinion 
to  Honorable  Wallace  I.  Bowers,  Chief  Cler,  Department  of 
Liquor  Control,  in  which  we  held  that  a place  may  be  partitioned 
so  as  to  constitute  two  premises.  A copy  of  this  opinion  is 
enclosed.  We  believe  that  if  the  building  to  which  you  refer 
is  partitioned,  as  described  in  the  above  opinion,  and  that  if 
the  portion  of  the  premise  on  which  liquor  is  sold,  is,  at  its 
nearest  point,  more  than  the  prescribed  distance  from  the  church, 
that  sale  on  such  premise  would  be  legal. 

CONCLUSION 

It  is  the  opinion  of  this  department,  that: 

(1)  Where  an  annex,  which  is  built  onto  a church  and 
which  becomes  a part  of  the  church,  is,  at  its  nearest  point, 
within  the  prescribed  distance  from  a premise  where  intoxicating 
liquor  is  sold,  that  the  sale  of  intoxicating  liquor  on  such 
premise  is  illegal,  in  lieu  of  consent. 

(2)  That  a building  where  intoxicating  liquor  is  sold, 
which,  at  its  nearest  point,  is  within  the  prescribed  distance 
from  a church,  may  be  partitioned  and  that  if  after  being  parti- 
tioned, a premise  is  created  which  at  its  nearest  point  is  with- 
out the  prescribed  distance  from  a church,  the  sale  of  intoxicating 
liquor  on  such  premise  is  legal. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Mr.  Hugh  P.  Williamson. 

Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 


HPW : lw 
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' CRIMINAL  LAW': 


r*  • * ’ » i ' 

Secs.  £2.010  and  12.020  RSMo  1949  divest  State 
of  Missouri  of  jurisdiction  over  violations  of 
criminal  law  occurring  on  land  occupied  by 
Public  Health  Service  Hospital,  525  Couch 
Avenue,  Kirkwood,  Missouri. 


>• 


filed 


January  19,  1953 


Honorable  Phil  M.  Donnelly 
Governor  of  Missouri 
Executive  Office 
Jefferson  City,  Missouri 

Dear  Governor  Donnelly: 

The  following  opinion  is  rendered  in  reply  to  your 
immediate  predecessor^  request  reading,  in  part,  as 
follows : 


"Tne  Federal  Bureau  of  Investigation 
has  inquired  as  to  the  question  of 
who  has  jurisdiction  over  violations 
of  criminal  law  oocurrlng  on  land  oc- 
cupied by  tile  Public  Health  Service 
Hospital,  525  Couoh  Avenue,  Kirkwood, 

Missouri. " 

In  reply  to  our  recent  inquiry,  the  General  Services 
Administration,  Washington,  D.C.,  gave  the  lollowing  infor- 
mation relative  to  the  acquisition  by  the  United  States  of 
title  to  the  land  on  which  is  located  Public  Health  Service 
Hospital,  525  Couch  Avenue,  Kirkwood,  Missouri: 

"Titles  to  the  land  vested  in  the 
United  States  July  9*  1937#  upon  the 
filing  of  a declaration  of  taking  in 
condemnation  proceedings  entitled 
United  States  of  America  v.  Emma  E. 

Craig,  et  al.,  numbered  12256  in  the 
United  States  District  Court  for  the 
Eastern  District  of  Missouri." 

For  the  purpose  of  tnis  opinion  it  is  conceded  tnat 
the  land  in  question  was  acquired  by  the  United  States  by 
condemnation,  and  for  the  purpose  of  establishin0  a hospital. 
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Sections  12.010  and  12.020  RSMo  194-9»  constitute  Missouri's 
general  grant  of  consent  in  accordance  with  the  seventeenth 
clause,  eighth  section  of  the  first  article  of  the  Constitu- 
tion of  the  United  States  to  the  acquisition  by  the  United 
States  of  land  to  be  used  for  hospital,  and  other  purposes 
named  in  said  sections.  We  quote  the  two  statutes  as  follows 

"The  oonsent  of  the  state  of  Missouri  is 
hereby  given  in  accordance  with  the  seven- 
teenth clause,  eighth  section  of  the  first 
article  ox'  the  Constitution  of  the  United 
States  to  the  acquisition  by  the  United 
States  by  purchase  or  grant  of  any  land 
in  this  state  whioh  has  been  or  may  hex*e- 
after  be  aoquired,  for  the  purpose  of 
establishing  and  maintaining  post  offices, 
internal  revenue  and  other  government  of- 
fices, hospitals,  sanatoriums,  fish 
hatcheries,  and  land  for  reforestation, 
recreational  and  agricultural  uses.  Land 
to  be  used  exclusively  for  the  ereotion  of 
hospitals  by  the  United  States  may  also  be 
acquired  by  condemnation. " (Sec.  12.010 
RSMo  194-9). 

"The  jurisdiction  of  tne  state  of  Missouri 
in  and  over  all  such  land  purchased  or 
acquired  as  provided  in  seotion  12.010  is 
hereby  granted  and  ceded  to  the  United 
States  so  long  as  the  United  States  snail 
own  said  land;  provided,  that  there  is 
hereby  reserved  to  the  state  of  Missouri, 
unimpaired,  full  authority  to  serve  and 
execute  all  process,  civil  and  criminal, 
issued  under  the  authority  of  tne  state 
within  such  lands  or  the  buildings  there- 
on." (Sec.  12.020  RSMo  1949). 

It  should  be  noted  that  Section  12.010  RSMo  194-9,  quoted 
above,  did  not,  as  of  July  9,  1937»  contain  its  last  clause 
relating  to  condemnation  of  land  to  be  used  exclusively  for 
the  erection  of  hospitals  by  the  United  States,  for  sucn  pro- 
vision was  added  by  the  Sixty-Fifth  General  Assembly  of  Mis- 
souri in  194-9  ( L.— 194-9 # P*  31°).  However,  acquisition  by 
"purchase"  or  grant  was  authorized  by  Section  12.010  RSMo 
1949  as  it  stood  on  our  statute  books  as  Section  11072,  R.S. 
Mo.  1929»  and  it  had  not  been  changed  in  tnat  regard  on 
July  9»  1937.  In  tne  case  of  Arledge  v.  Mabry,  52  N.  M.  303* 
197  Rac.  (2d)  88if»  the  Supreme  Court  of  New  Mexico  was  re- 
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ferring  to  the  seventeenth  olause,  eighth  section,  of  the 
first  article  of  the  Constitution  of  the  United  States,  and 
spoke  as  follows  at  197  Pac.  (2d)  884.,  l.c.  89O: 

’’Although  the  United  States  coxis tltution, 
in  the  clause  quoted,  mentions  acquisition 
by  purcnase,  it  has  long  been  settled  that 
the  same  consequences  attach  from  a juris- 
dictional standpoint  wnere  land  is  acquired 
through  condemnation  proceedings.  Indeed, 
land  so  acquired  is  deemed  to  have  been 
secured  by  purchase  and  the  same  consequences 
attaoh.  Kohl  v.  United  States,  91  U.S.  3^7 * 

23  L.  Ed.  449?  Hanson  Lumber  Co.  v.  United 
States,  261  U.S.  581#  43  S.  Ct.  44^»  87  L. 

Ed.  809#  United  States  v.  Becktold  Co., 

8 Cir.,  129  F.  2d  473#  United  States  v. 

Beaty,  D.  C.,  198  F.  284#  United  States  v. 

2.74  Acres  of  Land,  D.  C.,  32  F.  Supp.  55* 
Furthermore,  the  term  'exclusive  legislation' 
employed  in  said  Clause  17  of  tne  federal 
constitution  is  held  to  be  synomymous  with 
and  to  carry  the  same  meaning  as  if  the  term 
•exclusive  jurisdiction'  had  been  employed." 

From  the  language  quoted  from  Arledge  v.  Mabry,  supra,  we 
rule  that  even  though  Section  12.010  RSMo  1949  hid  not, 
as  of  July  9#  1937#  contain  its  present,  final  clause  re- 
lating to  acquisition  of  land  by  condemnation  proceedings, 
a condemnation  proceeding  carried  out  in  1937  under  the 
statute  as  then  existing  was  as  effective  to  oonvey  juris- 
diction to  the  United  States  as  though  acquisition  of  the 
land  had  been  by  purchase  or  grant. 

Section  12.020  RSMo  1949*  quoted  above,  discloses  that 
the  State  of  Missouri  reserved  unto  itself  "unimpaired,  full 
autnority  to  serve  and  execute  all  process,  civil  and  criminal, 
issued  under  the  autnority  of  the  state  witnin  such  lands  or 
the  buildings  thereon."  We  must  now  determine  if  this  type 
of  reservation  is  adequate  to  give  the  State  of  Missouri 
jurisdiction  to  prosecute  crimes  committed  on  land  occupied 
by  Public  Health  Service  Hospital.  Sections  12.010  and  12.020 
RSMo  1949  disclose  that  3uch  general  act  of  consent,  with  its 
specific  reservations,  by  the  State  of  Missouri  will  cause 
any  land  so  acquired  by  the  United  States  to  be  considered 
as  having  been  acquired  by  the  "constitutional  method"  as 
that  term  is  used  when  the  Supreme  Court  of  New  Mexico  laid 
down  the  following  rule  in  Arledge  v.  Mabry,  197  Pac.  (2d) 

884#  l.c.  869: 
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"(men  acquisition  is  made  in  the  con- 
stitutional method,  ordinarily  exclusive 
jurisdiction  fur  all  purposes  over  the 
lands  acquired  attacnes  in  favor  of  the 
federal  government,  with  the  single  ex- 
ception of  the  right  in  the  state  to 
serve  civil  and  criminal  process  througn 
its  officers  on  such  land  relating  to 
acts  and  offenses  outside  such  land." 

As  we  read  Missouri's  general  act  of  consent  as  found  in 
Sections  12.010  and  12.020  RSMo  194-9*  we  ©re  constrained 
to  the  view  that  the  legislature  had  in  mind  the  general 
rule  relative  to  exclusive  jurisdiction  in  the  United 
States  over  lands  acquired  by  consent  of  the  state,  and 
that  its  incorporation,  in  its  grant  of  oonsent,  of  the 
reservation  relative  to  service  of  criminal  and  oivil 
process  must  have  been  made  with  full  knowledge  of  the 
rule  quoted  above  from  Arledge  v.  Mabry. 


CONCLUSION 

It  is  the  opinion  of  this  office  that  Seotions  12.010 
and  12.020  RSMo  194-9*  giving  general  consent  to  acquisition 
of  land  in  Missouri  by  the  United  States  divests  the  State 
of  Missouri  of  Jurisdiction  over  violations  of  criminal 
law  occurring  on  land  occupied  by  public  Health  Service 
Hospital,  525  Couch  avenue,  Kirkwood,  Missouri,  and  suoh 
jurisdiction  is  vested  in  the  United  States. 

Respectfully  submitted. 


JULIAN  L.  0'MAnLEY 
Assistant  attorney  General 


APPR0VLD: 


JOHN  M.  DALTON 

Attorney  General 


JL0'M:lw 


) (1)  Resident  of  special  road  district  may  serve 
TOWNSHIP  COUNTIES  ) as  member  of  township  board,  and  (2)  residents  of 

) special  road  district  may  vote  in  township  elections. 


Honorable  James  Donaldson 
Representative  - Stoddard  County 
House  Post  Office,  Capitol  Building 
Jefferson  City,  Missouri 

Dear  Sirs 

Reference  is  made  to  your  request  for  an  official 
opinion  of  this  department  reading  as  follows: 

"It  is  requested  that  you  furnish  me 
with  an  opinion  as  to  the  power,  right 
and  authority  of  citizens  of  a Special 
Road  District  to  vote  and  hold  office 
in  the  Township  organizations  of  the 
Township  wherein  such  Special  Road 
District  is  located.  More  specifically 
it  is.  requested  that  you  furnish 
answers  to  the  following  questions : 

"1.  May  a resident  of  a Special  Road 
District  qualify  and  serve  as  a member 
of  the  Township  Board  or  as  the  Trustee 
of  the  Township  in  which  the  Special 
Road  District  is  contained? 

"2.  May  the  residents  of  a Special  Road 
District  vote  for  members  of  the  Town- 
ship Board  and  for  the  Township  Trustee 
of  the  Township  in  which  such  Special 
Road  District  is  located? 


"Your  attention  is  specifically  invited 
to  the  possibility  that  the  number  of 
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voters  In  a Special  Road  District 
could  out-number  the  remaining  voters 
in  the  Township.  Thus  the  voters 
within  the  Special  Road  District 
could  control  the  Township  organ! za- 
tion  without  any  interest  in  the 
activities  other  than  those  of  the 
Assessor  and  Collector. 

"There  are  several  such  Special  Road 
Districts  in  this  county  and  of  course 
wo  do  have  Township  organization." 

With  respect  to  the  first  question  which  you  have  pro- 
posed we  direct  your  attention  to  Section  65*150,  RSMo  1949 $ 
relating  to  the  eligibility  of  township  officers  in  counties 
under  township  organization.  This  section  reads  as  follows: 

’’Eligibility  to  office.— No  person 
snail  be  eligible  to  any  township 
office  unless  he  shall  be  a qualified 
voter  and  a resident  of  such  town- 
ship." 

You  will  note  that  one  of  the  qualifications  of  such 
township  officials  is  tnat  the  officer  is  a "qualified 
voter."  Your  attention  is,  therefore,  further  directed  to 
Section  65*090,  RSMo  I9I4.9 » relating  to  the  qualification 
of  voters  in  township  elections*  It  reads  as  follows: 

" qualification  of  voters. --No  person 
shall  be  a voter  at  any  township 
election  unless  he  be  a qualified 
voter  at  general  elections,  and  has 
been  an  actual  resident  of  the  town- 
ship in  which  he  offers  to  vote  for 
sixty  days  next  preceding  such 
election." 

No  further  qualifications  appear  pertaining  to  township 
officers,  and,  therefore,  it  is  our  opinion  that  the  qualifi- 
cations set  forth  are  the  exclusive  criteria  by  which  eligibility 
is  to  be  determined* 

What  we  have  said  heretofore  also  answers  the  second 
question  which  you  have  proposed  with  the  following  addenda: 
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Section  65.060,  RSMo  1949#  bears  directly  upon  the 
conduct  of  township  elections  and  reads  as  follows: 

"The  citizens  of  the  several  townships 
in  all  counties  having  adopted  the  town- 
ship organization  law  of  this  state, 
who  are  qualified  by  the  constitution 
and  laws  of  this  state  to  vote  at 
general  elections,  shall  assemble 
biennially  on  the  last  Tuesday  in 
Maroh  at  their  usual  place  of  voting, 
or  at  such  place  in  their  respective 
townships  as  they  may  have  previously 
agreed  upon,  for  the  purpose  of 
electing  township  officers  and  such 
other  officers  and  transacting  such 
other  business  as  may  be  necessary." 

We  have  also  examined  all  statutes  relating  to  counties 
under  township  organization  including  particularly  Sections 
233.320  - 233.470,  inclusive,  relating  to  special  road 
districts  in  counties  under  township  organization  and  do  not 
find  anything  indicative  of  a legislative  intent  to  disqualify 
residents  within  special  road  districts  from  voting  at  town- 
ship elections  if  otherwise  qualified  under  the  constitution 
and  other  state  laws  relating  to  the  qualification  of  voters* 


CONCLUSION 


In  the  premises  we  are  of  the  opinion  that: 

(1)  A resident  of  a special  road  district  within 
a county  under  township  organization  is 
eligible  to  serve  as  an  officer  of  such 
township  provided  that  he  is  a qualified 
voter,  therein;  and 

(2)  {That  the  Presidents  of  a special  road  district 

in  a county  under  township  organization  are 
eligible  to  vote  at  all  township  elections 
if  otherwise  qualified  under  the  provisions 
of  Section  65.090,  RSMo  1949* 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
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by  my  assistant,  Mr.  Will  F.  Berry,  JT. 

Yours  very  truly, 

JOHN  M.  DALTON 

Attorney  General 

WFB/fh 


CRIMINAL  LAW:  ASSAULT 
A.:D  BATTERY: NOT  GUILTY 
OF:  WHEN : 


A surgeon  performing  emergency  opoi'utlon  upon 
a dead  woman  for  the  purpose  of  savin  - the*  life 
of  her  unborn  cnild  and  no  permission  was  *iven 
from  any  person  who  could  1 .y  5Ive  sane. 

Is  not  guilty  of  assault  or  battery, or  any  other 
offense  under  the  criminal  laws  of  Missouri. 


JOAN  J.  DALTON 

XXXXXXJCXXXX 


FILED 

\g?£ 


Mr.  Thomas  E.  Dowling 
Circuit  Attorney 
City  of  St.  Louis 
St»  Louis,  Missouri 


February  6,  1953 


xxxxxxxx 

J.  C.  Johnson 


Dear  Sir  : 


This  is  to  acknowledge  receipt  of  your  recent  request  for  a 
legal  opinion  of  this  department  based  upon  facts  given  in  corre- 
spondence attached  to  your  letter,  which  reads  in  part  as  follows: 

"The  case  in  question  is  this.  A woman 
on  the  delivery  table  in  labor  suddenly  dies, 
the  baby  in  her  womb  is  still  living.  The 
baby  cannot  possibly  remain  alive  for  more 
than  three  minutes  without  being  delivered 
so  that  it  may  get  oxygen  into  its  brain. 

, The  only  way  this  can  be  accomplished  is  by 
an  immediate  Cesarean  Section.  It  is  im- 
possible to  get  permission  for  the  operation 
from  the  mother  as  she  is  dead.  It  is  im- 
possible to  get  permission  from  the  father 
in  time  to  get  that  baby  out  of  the  womb  into 
the  air  inside  of  three  minutes.  If  the 
surgeon  on  his  own  initiative  does  a Cesarean 
operation  on  the  dead  woman  for  the  purpose  of 
saving  the  life  of  the  unborn  child,  is  there 
any  criminal  or  civil  liability  in  his  action? 

V.e  are  primarily  Interested  in  the  criminal 
phase,  but  secondarily  interested  in  the  civil 
liability." 

Section  27«Olj.O,  RS  fo.  19l}-9#  provides  that  the  attorney  general 
shall  upon  request  give  his  written  opinion,  free  of  charge,  to  the 
officers  mentioned  upon  any  question  of  law  relative  to  the  offices, 
or  the  discharge  of  the  duties  of  same.  It  1 3 the  duty  of  the 
circuit  attorney  to  enforce  the  criminal  laws  of  the  state  within 
ills  city,  and  under  the  circumstances  related  above  the  question 


Hon#  Thomas  E#  Dowling 


of  criminal  liability  of  the  surgeon  might  involve  some  of  the  duties 
of  the  circuit  attorney,  although  it  does  not  appear  that  the  civil 
liability  of  the  surgeon  would  involve,  or  pertain  to  any  question 
of  law  relating  to  the  office,  or  the  performance  of  the  duties  of 
same#  It  is  believed  that  it  would  be  improper  to  discuss  the  civil 
liability  of  the  surgeon,  consequently  our  opinion  will  be  strictly 
confined  to  the  criminal  aspect  of  the  question  presented# 

Ye  are  unable  to  find  any  section  of  the  criminal  laws  of 
Missouri,  which  specifically  makes  it  an  offense  for  a surgeon  to 
operate  upon  the  body  of  a dead  woman  under  above  mentioned  cir- 
cumstances, so  we  turn  to  the  decisions  of  other  states  to  aid  us 
in  determining  whether  or  not  the  surgeon  would  be  guilty  of  any 
criminal  offense,  and  if  so  the  kind  of  such  offense# 

In  the  case  of  Hlvely  v#  Higgs,  253  Pac#  3&3,  it  was  held  that 
an  unauthorized  operation  amounted  to  a technical  assault  and  battery 
by  the  surgeon  upon  the  body  of  his  patient#  The  court  in  this  case 
said: 


* *It  is  very  doubtful  that  plaintiff  should 
ever  be  limited  to  nominal  damages  where  he  has 
been  subjected  to  an  operation  without  his  consent# 

Such  an  operation  constitutes  technical  assault  and 
battery#  * * *" 

Assault  and  battery  has  been  defined  in  the  case  of  Stark  v. 
Epler,  117  Pao#  276,  at  l.c#  27%  as  follows: 

* *It  is  text-book  learning  that  an  assault 

is  an  intentional  attempt  by  force  to  do  violence 
to  the  person  of  another;  and  that  a battery  is 
the  actual  application  to  such  porson  of  the 
attempted  force  and  violence#” 

In  this  connection  we  wish  to  remind  the  reader  that  assault 
and  battery,  like  other  crimes  must  consist  of  a criminal  intent 
coupled  with  criminal  action,  or  necessary  force  to  carry  the  in- 
tent into  action. 

Prom  the  facts  given  above  it  does  not  appear  that  the  surgeon 
had  any  criminal  intentions  coupled  with  any  criminal  action,  but  if 
it  were  assumed  that  both  of  these  elements  were  present  at  the  time 
of  the  alleged  wrongful  act,  the  surgeon  would  still  not  be  guilty 
of  assault  and  battery  under  Missouri  statutes# 

Sections  559*180,  559*190  and  559*220,  RSMo#  19ll9»  define  the 
various  kinds  of  assaults  that  may  be  committed  upon  a person# 
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Section  559*180,  reads  as  follows: 

"Every  person  who  shall,  on  purpose  and  malice 
aforethought, shoot  at  or  stab  another,  or 
assault  or  beat  another  with  a deadly  weapon, 
or  by  any  other  means  or  force  likely  to  produce 
death  or  great  bodily  harm,  with  intent  to  kill, 
maim,  ravish  or  rob  such  person,  or  in  the  attempt 
to  commit  any  burglary  or  other  felony,  or  in 
resisting  the  execution  of  legal  process,  shall  be 
punished  by  imprisonment  in  the  penitentiary  not 
less  than  two  years," 

(Underscoring  ours,) 

Section  559*190,  reads  as  follows: 

"Every  person  who  shall  be  convicted  of  an 
assault  with  intent  to  kill,  or  to  do  great 
bodily  harm,  or  to  commit  any  robbery,  rape, 
burglary,  manslaughter  or  other  felony,  the 
punishment  for  which  assault  is  not  herein- 
before prescribed,  shall  be  punished  by  im- 
prisonment in  the  penitentiary  not  exceeding 
five  years,  or  in  the  county  jail  not  less 
than  six  months,  or  by  a fine  not  less  than 
one  hundred  dollars  and  imprisonment  in  the 
county  jail  not  less  than  three  months,  or 
by  a fine  of  not  less  than  one  hundred  dollars, " 

Section  559*220,  reads  as  follows: 

"Any  person  who  shall  assault  or  beat  or 
wound  another,  under  such  circums tances  as 
not  to  constitute  any  other  offense  herein 
defined,  shall,  upon  conviction,  be  punished 
by  a fine  not  exceeding  one  hundred  dollars, 
or  imprisonment  in  the  county  Jail  not  exceed- 
ing six  months,  or  by  both  such  fine  and 
impri sonment, " 

In  each  of  the  above  quoted  sections,  it  is  noted  that  the 
word  "person"  as  used  therein,  constitutes  a very  important  element 
in  the  definitions  of  assault,  or  assault  and  battery.  Prom  suoh 
definitions  it  is  apparent  that  such  crimes  can  only  be  committed 
by  a person  in  or  upon  the  body  of  another  person.  It  is  also 
apparent  that  the  word  "person"  as  used  in  these  statutes  is  used 
in  its  common  or  ordinary  sense,  and  since  no  different  or  other 
meaning  has  been  ssfiiloed,  the  word  must  be  so  interpreted. 
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It  has  long  been  a rule  of  statutory  construction  in  Missouri 
that  words  used  in  a statute  are  to  be  given  their  comnon  or 
ordinary  meaning  unless  it  appears  from  the  words  thus  used  that 
it  was  the  intention  of  the  legislature  the  passage  of  the 
statute  that  such  wards  were  to  be  given  a meaning  other  than  the 
ordinary  or  commonly  accepted  meaning* 

It  appears  that  no  statutes  or  court  decisions  of  Missouri , in- 
sofar as  we  are  able  to  ascertain,  define  the  word  "person"  and  it 
ie  necessary  that  we  look  to  the  decisions  of  other  states  for  a 
satisfactory  definition  of  the  word,  as  used  in  its  common,  or 
ordinary  sense. 

In  the  case  of  Commonwealth  v.  Aolosky,  177  N.E*  656,  it  was 
held  that  tne  natural  and  obvious  meaning  of  the  word  "person"  is 
a living  human  being* 

Again  in  the  case  of  United  States  v.  Crook,  2 5 Fed*  Cases, 

695*  In  discussing  the  meaning  of  the  word  "person"  the  court  said 
at  l.c*  697: 

"The  most  natural,  and  tnerefore  most 
reasonable,  way  is  to  attach  the  same 
meaning  to  word3  and  ohrases  wnen  found 
in  a statute  that  is  attached  to  them  when 
found  in  general  use.  If  we  do  so  Jn  this 
instance,  then  tne  auestion  cannot  be  open  to 
serious  doubt.  Webster  descrioea  a person  as 
'a  living  soul,  a self-conscious  being;  a moral 
agent;  especially  a living  being;  a man,  woman, 
or  child;  an  individual  of  the  human  race*  * 

# * (Underscoring  ours*) 

From  the  facts  given  in  the  opinion  request,  it  is  apparent 
that  tne  criminal  offense,  if  any,  the  surgeon  might  be  guilty  of 
would  be  that  of  an  assault  and  battery  upon  the  dead  body  of  his 
woman  patient*  However,  the  sections  of  the  Missouri  statutes 
defining  assaults  quoted  above,  frequently  refer  to  the  word 
"person " and  has  no  reference  to  assaults,  or  assaults  and  battery 
upon  the  dead  bodies  of  human  beings.  The  word  "person"  refers  to 
living  human  beings  and  has  no  reference  to  dead  human  bodies,  since 
a dead  body  is  not  a person  within  tne  commonly  accepted,  or 
ordinary  meaning  of  the  word. 

In  this  connection  we  call  attention  to  the  case  of  BROOKS  v. 
30ST0N  & N.  ST.  Rf.  CO.,  97  H.B.  760,  in  which  the  court  said 
at  l.c.  760 s 
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HAn  action  at  law  Implies,  by  Its  very  terms, 
the  existence  of  a person  who  has  the  right  to 
bring  the  action.  * * * It  la  axiomatic  that 
a corpse  Is  not  a person.  That  whick  constitutes 
a person  Is  separated  from  the  body  by  death  and 
that  which  remains  Is  ’dust  and  ashes,*  sacr6d 
to  kin  and  friends,  whose  feelings  and  rights 
in  this  regard  receive  the  protection  of  the  law, 
but  having  no  inherent  capacity.  * * #" 

(Underscoring  ours.) 

While  that  portion  of  the  opinion  quoted  above  was  a civil 
case  it  is  our  belief  that  the  principle  of  law  laid  down  therein 
is  equally  applicable  to  facts  involving  a criminal  case,  and  to 
sustain  our  position  in  this  respect,  we  call  attention  to  the 
criminal  case  of  Lawson  et  al.  v.  State,  23  S.E»(2d)  326.  In  this 
case  the  victim  of  a larceny,  named  in  the  indictment  was  a person 
who  had  died,  and  the  court  held  the  indictment  to  be  insufficient 
for  the  reason  that  a corpse  was  not  a "person"  and  could  not  own 
property. 

At  l.c.  328,  the  court  said} 

"In  tne  present  case  the  indictment  expressly 
alleged  that  the  property  stolen  was  the 
property  of  Eaton,  and  that  it  was  stolen  from 
the  person  of  Eaton,  but  the  evidence  showed 
that  Eaton  was  dead  at  the  time  of  the  finding 
of  the  indictment.  corpse  is  not  a person 
and  if  Eaton  was  dead  at  the  TEg"  of  tne  finding 
of  the  Indictment  tne  latter  was  not  supported 
jj  tno  evidence.  A corpse  la  not  a person  nor~ 
can  a corpse  own  property*  »*■■»"  (tinder scoring 
ours. ) 

In  view  of  the  foregoing  it  is  our  tnought  that  a corpse  is 
not  a "person"  within  the  meaning  of  tne  Missouri  criminal  statutes, 
and  that  a surgeon  who  operates  upon  the  dead  body  of  a woman 
patient  for  the  purpose  of  saving  tne  life  of  her  unborn  child, 
without  first  obtaining  permission  from  any  person  from  whom  such 
permission  could  be  lawfully  given,  is  not  guilty  of  any  assault 
or  battery  upon  the  body  of  such  dead  woman,  since  an  assault  or 
battery  can  only  be  committed  in  or  upon  the  body  of  a living 
human  being. 

It  is  our  further  thought  that  the  operating  surgeon  would  not 
be  guilty  of  any  other  criminal  offense  since  no  statutes  in 
Missouri  make  it  s crime  for  a surgeon  to  perform  an  emergency 
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operation  upon  the  body  of  a dead  woman  in  order  to  save  the  life 
of  her  unborn  child* 


CONCLUSION 


It  is*  therefore,  the  opinion  of  this  department  that  when  a 
surgeon  performs  an  emergency  operation  upon  the  dead  body  of  a 
woman  patient  for  the  purpose  of  saving  the  life  of  her  unborn 
child,  and  no  permission  was  first  obtained  from  any  person  wao 
could  legally  give  permission  to  perform  the  operation,  the  surgeon 
is  not  guilty  of  assault  or  battery  or  anj  other  offense  under  the 
criminal  statutes  of  Missouri* 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  ray  assistant,  f»r*  Paul  N.  Chitwood* 


Yours  very  truly. 


JOHN  A.  DALTON 
attorney  General 


*-r  f 
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/-  CRIMINAL  JURISDICTION  OVER 
^ WELDON  SPRINGS  ORDNANCE 

PLANT  AND  SYNTHETIC  FUELS 
DEMONSTRATION  PLANT : 


JOHN  M.  DALTON 
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(T)  That  exclusive  criminal  jurisdiction 

of  crimes  committed  on  the  2,085  acre 
tract  which  comprises  the  U.  S.  Ordnance 
Plant  area,  is  vested  in  the  United 
States,  (2)  That  exclusive  criminal  juris- 
diction of  crimes  committed  on  the  area 
which  comprises  the  Synthetic  Fuels 
Demonstration  Plant,  located  in  Pike  County, 
at  Louisiana,  Missouri,  is  vested  in  the 
United  States, 


February  20,  1953 


Honorable  Phil  M,  Donnelly 
Governor  of  Missouri 
Capitol  Building 
Jefferson  City,  Missouri 

Dear  Governor: 

Tills  department  is  in  receipt  of  a request  for  an 
official  opinion  from  your  immediate  predecessor  in 
office.  That  request  Is  as  follows: 

"The  Federal  Pureau  of  Investigation 
has  asked  for  Information  concerning 
the  question  of  who  has  Jurisdiction 
over  violations  of  law  occurring  on 
the  land  occupied  by  the  Bureau  of 
Mines  at  Louisians,  Missouri  and  the 
property  known  as  the  Veldon  Springs 
Ordnance  Works,  Weldon  Springs, 

Missouri.  I am  attacliing  a copy  of 
part  of  the  memorandum  which  was 
delivered  to  me  at  the  time  of  the 
request," 

TliO  above  letter  concerns  tv/o  separate  aroas,  to  wit, 
an  area  locatod  in  Pike  County,  Missouri,  near  the  town 
of  Louisiana,  which  originally  was  designated  as  an  Ammonia 
Plant;  and  another  area  known  as  the  v olden  Springs 
Ordnance  Plant,  located  In  St.  Charles  County,  Missouri, 
iVe  shall  consider  the  latter  first. 

In  a letter  dated  Fobruary  6,  1953#  from  the  General 
Services  Administration,  ’Washington,  D.  C.,  we  have  recoived 
a groat  deal  of  factual  information  regarding  the  eldon 
Springs  situation.  Because  of  the,  to  us,  somewhat  compli- 
cated nature  of  this  situation  we  quote  in  detail  from  the 
aforesaid  letter  as  follows: 
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"In  answer  to  your  first  question  as  it  per- 
tains to  the  Weldon  Springs  Ordnance  Plant 
and  bnsod  on  informal  information  provided 
by  the  Office  of  the  Chief  of  Engineers, 
v/hich  originally  acquired  the  property  for 
the  United  States,  you  are  advised  that  the 
property  was  acquired  pursuant  to  authority 
of  the  following  laws : (1)  Act  of  February  26 
1931,  1+6  Stat.  3421,  1^.0  U.S.C.,  Section 
298(a),  (2)  Act  of  June  2,  1917,  1+0  Stat. 

24I,  amended  by  Act  of  April  11,  1918*  lj-0 
Stat.  918#  U.S.C.  171#  (3)  Appropriation 
Act  June  26,  19^0,  Public  Law  667,  76th 
Congress. 

"The  Weldon  Springs  Ordnance  Plant  area  en- 
compassed 17*239  acres  of  land,  comprised 
of  333  individual  tracts  of  v/hich  lolj.  v;ere 
acquired  by  condemnation  and  169  by  direct 
purchase.  Nine  thousand  nine  hundred  and 
ten  acres  of  the  total  area  was  acquired  by 
condemnation.  It  is  not  knom  whether  this 
general  information  will  be  adequate  to 
serve  your  purposes,  but  to  provide  specific 
information  as  to  which  of  the  individual 
tracts  were  acquired  by  condemnation,  and 
which  were  acquired  by  direct  purchase  would 
entail  the  copying  of  individual  tract 
descriptions  which  cover  190  pages  of  single 
space  typing.  If  information  is  required 
by  you  with  respect  to  the  actual  location 
of  individual  tracts  acquired  by  condemnation 
as  opposed  to  those  acquired  by  direct  pur- 
chase, it  Is  suggested  that  you  might  make 
arrangements  v/ith  the  Regional  Director  of 
this  Administration  at  Room  1800,  Federal 
Office  Building,  Kansas  City  6,  Missouri 
for  examination  of  the  records  pertaining  to 
this  Installation  which  are  available  in 
his  office. 

"Tliis  Administration  was  not  provided  with 
copies  of  the  condemnation  proceedings  pur- 
suant to  which  the  land  was  acquired,  and 
we  are  therefor  unable  to  comply  with  your 
request  for  a copy  thereof.  We  have  boen 
informally  advised  by  the  Office  of  Chief  of 
Engineers,  however,  that  the  declarations. 
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signed  by  the  Secretary  of  V.'ar,  contained 
the  following  statement  concerning  the  purpose 
for  v/hich  the  lands  were  acquired: 

"'The  said  lands  are  necessary  adequately 
to  provide  for  the  site  of  an  ordnance 
munitions  plant  and  for  such  other  uses 
incident  thereto.  The  said  lands  have 
been  soloctod  by  me  for  acquisition  by 
the  United  States  Cor  use  in  connection 
with  the  establishment  of  the  Weldon 
Springs  Ordnance  Plant,  St.  Charles 
County,  Missouri  and  for  such  other  uses 
as  may  be  authorized  by  Congress  or  by 
executive  order  and  are  required  for 
immediate  use.' 

"Although  the  original  Weldon  Springs  Ordnance 
Plant  area  comprised  17»239  acres,  all  of 
the  property  has  been  disposed  of  with  the 
exception  of  2, 085  acres,  being  the  site 
of  the  main  industrial  facilities  which  now 
comprise  a part  of  the  stand-by  National 
Industrial  Reserve  under  the  jurisdiction 
of  this  Administration. 

"The  grant  to  the  University  of  Missouri,  to 
which  you  referred  in  your  letter,  was 
accomplished  by  deed  dated  November  30,  19^8 • 
The  deed  convoyed  to  the  Curators  of  the 
University  of  Missouri  7,900  acres  of  land 
together  with  certain  improvements  located 
thereon,  having  a total  value  of  $2f?3f25>0, 
without  requiring  the  payment  of  any  cash 
consideration  by  the  University,  but  sub- 
jecting the  transfer  to  a condition  requiring: 
'that  for  a period  of  twenty  (20)  years 
from  the  date  of  this  deed  said  premises 
shall  be  continuously  utilized  by  the  grantee 
for  the  purposes  sot  forth  in  the  program 
included  in  the  application  for  the  acquisition 
thereof  and  in  the  report  of  the  United 
States  Office  of  Education' * The  deed  con- 
tained other  conditions  providing  for  free 
use  of  the  land  by  the  United  States  in 
time  of  national  emergency,  and  reverter 
of  title  to  the  United  States  in  the  event 
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of  breach  of  any  of  the  conditions  by 
the  University,  The  Federal  Security 
Agency  is  now  responsible  for  enforcement 
of  the  conditions  of  this  deed  under  the 
provisions  of  the  Federal  Property  and 
Administrative  Services  Act  of  19q-9#  as 
amended  (l}.0  U.S.C.  l^Olf (k)  ( 2) ) , If  specific 
infomation  with  respect  to  the  use  being 
made  of  the  property  by  the  University 
is  desired  it  is  sug  estod  you  communicate 
with  tho  Regional  Director,  Federal 
Security  Agency,  Kansas  City,  Missouri, 

nThe  records  pertaining  to  the  transfer 
of  land  to  the  Missouri  Conservation  Com- 
mission are  not  available  in  this  office, 
since  the  original  transfer  was  made  by 
the  Farm  Credit  Administration  which  at 
that  time  was  the  disposal  agency  for  the 
particular  land  transferred  to  the  Con- 
servation Commission,  The  disposal  records 
of  the  Farm  Credit  Administration  were 
supposed  to  have  been  transferred  to 
the  Regional  Office  of  this  Administration 
and  should  be  available  for  Inspection 
at  that  place.  From  information  which  is 
available  in  the  files  of  this  office, 
it  appears  that  6,935  acres  of  land  were 
conveyed  to  the  Commission  by  deed  in 
October  19V?*  This  transfer  was  for  a 
monotary  consideration  and  without 
restrictive  covenants, 

"An  additional  106  acres  of  land  was  trans- 
ferred to  the  Missouri  State  Highway  De- 
partment without  monetary  consideration 
pursuant  to  authority  of  the  Federal  High- 
way Act  (23  U.S.C,  l3),  by  deed  dated 
November  17,  19V?*  This  land  was  acquired 
for  the  purpose  of  improving  and  widening 
State  Highway  No.  lj.0. 

rtTh©  records  of  this  Administration  re- 
flect no  infomation  or  data  with  respect 
to  the  action  which  was  taken  by  the 
United  States  to  obtain  jurisdiction  over 
the  ’."eldon  Springs  Ordnance  area  at  the 
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tine  of  the  acquisition  thereof.  Kov/ever, 
wo  have  been  informally  advised  by  the  Office 
of  Chief  of  Engineers  that  jurisdiction 
v/as  acquired  pursuant  to  authority  of  the 
general  statutory  provision  of  the  State 
of  Missouri  pertaining  to  cession  of  juris- 
diction as  it  existed  under  the  Act  of 
19 1{-3»  and  that  the  Secretary  of  War  for- 
mally accepted  such  jurisdiction  on  behalf 
of  the  United  States  by  letter  to  the 
Governor  of  Missouri  dated  September  2, 

194-3*" 

It  will  be  noted  that  a discrepancy  exists  in  the  above 
letter  in  this  respect,  to  wit,  that  the  letter  states  that  the 
Weldon  Springs  Ordnance  Plant  area  originally  encompassed  17 , 239 
acres  of  land;  that  of  this  original  acreage  all  has  been  dis- 
posed of  except  2,085  acres;  the  dispositions  consisting  of 
7,900  acres  conveyed  to  the  University  of  Missouri  at  Columbia, 
Missouri;  6,935  acres  to  the  Missouri  Conservation  Commission; 
and  106  acres  to  the  Missouri  State  Highway  Department.  The 
total  acreage  thus  conveyed  w'ould  total  l4-,94-l»  which,  subtracted 
from  the  original  17*239  acres,  would  leave  a total  of  2,298 
acres,  and  not  2,085  acres,  as  is  stated  in  the  above  letter. 

Thus  on  the  basis  of  the  fir-uros  quoted  to  us  there  is  a discrep- 
ancy of  213  acres.  V/e  assume  that  there  was  a transfer  of  this 
213  acres  not  noted  in  the  above  letter,  and  we  will,  perforce, 
accept  the  statoment  of  the  General  Services  Administration  that 
the  total  acreage  remaining  in  the  Weldon  Springs  tract  is  now 
2,085  acres. 

Wo  have  no  information  relative  to  the  location  of  this 
2,035  acres  with  respect  to  the  original  17,293  acres,  nor  as  to 
whether  the  acreage  disposed  of  is  in  contiguous  tracts.  ’ o do 
not  feel  that  It  is  incumbent  upon  us  to  locate  this  2,035  tract 
which  now  comprises  the  Weldon  Springs  Ordnance  Plant.  Our 
further  discussion  of  tills  matter  will  relate  to  this  2,085  acre 
tract,  wherever  It  may  be  located. 

We  now  direct  attention  to  House  Dill  No.  397,  Laws  of 
Missouri,  194-3,  pages  627  and  628,  which  reads: 

"Section  1.  Authorizing  acquisition  by 
the  United  States  of  lands  in  this  state 
as  sites  for  customhouses,  courthouses, 
post  offices,  arsenals,  forts,  etc. — 

The  consent  of  the  State  of  Missouri  is 
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hereby  given,  in  accordance  with  the 
seventeenth  clause,  eighth  section,  of 
the  first  article  of  the  Constitution 
of  the  United  States, to  the  acquisition 
by  the  United  States  by  purchase,  con- 
demnation, or  otherwise,  of  any  land 
in  this  State  which  has  been  acquired, 
prior  to  the  effective  date  of  this 
Act,  as  sites  for  customhouses,  court- 
houses, post  offices,  arsenals,  forts 
and  other  needful  buildings  required 
for  military  purposes. 

"Section  2#  Ceding  exclusive  juris- 
diction over  land  and  reserving  right  of 
taxation  and  right  to  serve  processes. — 
Exclusive  jurisdiction  in  and  over  any 
land  so  acquired,  prior  to  the  effective 
date  of  this  Act,  by  the  United  States 
shall  be,  and  the  same  is  hereby,  ceded 
to  the  United  States  for  all  purposes, 
saving  and  reserving,  however,  to  the 
State  of  Missouri  the  right  of  taxation 
to  the  same  extent  and  in  the  same  manner 
as  if  this  cession  had  not  been  made; 
and  further  saving  and  reserving  to  the 
State  of  Missouri  the  right  to  serve 
thereon  any  civil  or  criminal  process 
issued  under  the  authority  of  the  State, 
in  any  action  on  account  of  rights  acquired, 
obligations  incurred,  or  crimes  committed 
in  said  State, but  outside  the  boundaries 
of  such  land,  but  the  jurisdiction  so 
ceded  to  the  United  States  shall  ccn  tinue 
no  longer  than  the  said  United  States 
shall  or/n  such  lands  and  use  the  same  for 
the  purposes  for  v/hich  they  were  acquired. 

"Section  3*  Emergency.  — Whereas,  there 
now  exist  within  the  boundaries  of  this 
State  large  areas  of  land  occupied  for 
military  nur  loses,  araonr  rv  ich  are  those 
occupied  by  Lake  City  Ordnance  Plant, 

Weldon  Spring  Ordnance  Works,  St.  Louis 
Ordnance  Plant,  St.  Louis  Powder  Farm, 

St.  Louis  Medical  Depot.  Fort  Leonard 
Wood,  Camp  Crowcier,  Missouri  Ordnance 
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Works,  Vichy  Airport,  and  Kansas  City 
Quartermaster  Depot,  and  there  exists 
in  the  said  areas  uncertainty  as  to 
complete  jurisdiction,  which  is  result- 
ing in  duplication  and  misunderstand- 
ings between  the  State  and  Federal  law 
enforcement  agencies,  and  an  emergency 
exists  within  the  meaning  of  Article 
IV  of  the  Constitution  of  this  State, 
this  act  shall  be  in  force  from  and 
after  its  passage  and  approval  by  the 
Governor • 

" Approved  July  30,  194-3  •" 

We  now  direct  attention  to  Sections  12,030  and  12.04-0, 
RSMo  19 k9,  which  sections  read: 

"The  consent  of  the  state  of  Missouri 
is  hereby  given,  in  accordance  with  the 
seventeenth  clause,  eighth  section,  of 
the  first  article  of  the  Constitution  of 
the  United  States,  to  the  acquisition 
by  the  United  States  by  purchase,  con- 
demnation, or  otherwise,  of  any  land 
in  this  state  which  has  been  acquired, 
prior  to  the  effective  date  of  sections 
12,030  and  12,04.0,  as  sites  for  custom- 
houses, courthouses,  post  offices, 
arsenals,  forts,  and  other  needful 
buildings  required  for  military  purposes, M 


"Exclusive  jurisdiction  in  and  over  any 
land  so  acquired,  prior  to  the  effective 
date  of  sections  12,030  and  12,040,  by 
the  United  States  shall  be,  and  the  same 
is  hereby,  coded  to  the  United  States  for 
all  purposes,  saving  and  reserving,  how- 
ever, to  the  3tate  of  Missouri  the  right 
of  taxation  to  the  same  extent  and  In 
the  same  manner  as  if  this  cession  hod 
not  been  made;  and  further  saving  and 
reserving  to  the  3tate  of  Missouri  the 
right  to  serve  thereon  any  civil  or 
criminal  process  issued  under  the  authority 
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of  tlie  state,  in  any  action  on  account 
of  rights  acquired,  obligations  incurred, 
or  crimes  committed  in  said  state,  but 
outside  the  boundaries  of  such  land, 
but  tho  jurisdiction  so  ceded  to  the 
United  States  shall  continue  no  longer 
than  the  said  United  States  shall  own 
such  lands  and  use  the  same  for  the 
purposes  for  which  they  were  acquired," 

These  sections  were  enacted  by  the  Missouri  legislature  in 
1947,  and  are  to  be  found  as  enacted  in  Laws  of  Missouri,  19^7 » 

Vol,  I,  p,  366,  paragraphsl  and  2 respectively.  They  became 
effective  on  July  1,  194-7* 

We  here  note  that  the  V/eldon  Springs  area  was  acquired  as 
a site  for  "needful  buildings  required  for  military  purposes," 
which  brings  it  within  the  compass  of  Section  12,030,  supra. 

We  further  note  that  the  V.eldon  Springs  area  was  acquired 
by  the  United  States,  by  purchase  and  condemnation,  prior  to 
July  1,  , which,  as  we  noted  above,  was  the  effective  date  of 

Sections  12.030  and  12,0li0,  supra. 

Our  construction  of  Sections  12,030  and  12.0ljO,  supra,  is 
that  together  they  constitute  an  act  of  consent,  to  all  acquisitions 
of  land  by  tho  United  States  prior  to  July  1,  19^7,  for  the  pur- 
poses specified  in  Section  12,030,  supra,  and  a grant  of  exclusive 
jurisdiction  over  3uch  lands  with  the  exception  of  certain  rights 
of  taxation  and  tho  service  of  civil  and  criminal  process,  which 
matters  rro  not  here  in  issue,  tho  issue  here  being  criminal 
jurisdiction  over  crimes  committed  on  such  area. 

We  further  construe  Sections  12,030  and  12,0l].0,  supra,  to 
be  specific  act3  of  consent  by  the  State  of  Missouri  to  the 
acquisition  by  the  United  States  of  the  Weldon  Springs  area,  since 
this  acquisition  was  prior  to  July  1,  19^-7,  the  effective  date 
of  the  aforesaid  sections. 

We  now  direct  particular  attention  to  the  last  portion  of 
Section  12,014-0,  supra,  which  reads: 

" Ve  « * but  the  jurisdiction  (exclusive 

jurisdiction  with  the  exceptions  noted 
above)  so  ceded  to  the  United  States  shall 
continue  no  longer  than  the  said  United 
States  shall  own  such  lands  and  use  the 
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sane  for  the  purposes  for  which  they 
were  acgu iredT" 

(Emphasis  ours.) 

\7e  have  stated  above  that  the  original  ' eldon  Springs  tract 
comprised  17,239  acres.  As  indicated  in  the  letter  quoted  from 
the  General  Services  Administration,  certain  dispositions  have 
been  made  of  certain  parts  of  the  original  tract.  This  matter 
we  will  now  consider  from  the  viewpoint  of  whether  such  tracts 
as  have  been  disposed  of  are  now  being  used  for  «■  # # the 
purposes  for  which  they  were  acquired."  (Section  12.0li0,  supra.) 

The  aforesaid  letter  from  the  General  Services  Administration 
states  that  on  November  30,  19^8,  the  United  States  transferred 
by  deed  to  the  Curators  of  the  University  of  Missouri  at  Columbia, 
7*900  acres  of  the  original  tract  "without  requiring  the  payment 
of  any  cash  consideration  by  the  University,  but  subjecting  the 
transfer  to  a condition  requiring:  'That  for  a period  of  twenty 
years  from  the  date  of  this  deed  said  promises  shall  be  contin- 
uously utilized  by  the  grantee  for  the  purposes  set  forth  in 
the  program  included  in  the  application  for  the  acquisition 
thereof  and  in  the  report  of  tho  United  St- tes  °ffice  of  Education.' 
The  deed  containod  other  conditions  providing  for  free  use  of 
the  land  by  the  United  States  in  time  of  national  emergency,  and 
reverter  of  title  to  tho  United  States  in  event  of  breach  of  any 
of  the  conditions  by  the  University." 

It  seems  apparent,  without  detailed  discussion,  that  this 
act  constituted  a discontinuance  by  the  United  States  of  the  use 
for  which  the  tract  was  acquired. 

It  would  seem  that  this  v/ould  be  even  more  true  of  the  6,935 
acres  transferred  in  October,  19^7*  to  the  Missouri  Conservation 
Commission,  which  transfer  was  for  a monetary  consideration  and 
which  appears  to  have  been  final;  and  the  lOo  acre  tract  conveyed 
to  the  Missouri  State  Highway  Department  on  November  17,  19^9» 
which  latter  tract  Is  now  being  used  for  state  highway  purposes. 

As  to  the  213  acres  which  represents  the  difference  between  the 
acreage  which  the  General  Services  Administration  states  com- 
prised the  original  area,  and  the  total  acreage  which  the  General 
Services  Administration  states  has  been  disposed  of,  we  can  only 
assume  that  it  also  is  no  longer  used  for  the  purpose  for  which 
it  was  acquired. 

We  now  approach  the  question  of  whether  the  2,08jp  acre  tract 
which  now  comprises  the  eldon  Springs  area  is  now  being  used  for 
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the  sane  purpose  for  which  it  was  acquired* 

The  fact  situation  in  this  regard  is,  we  are  authoritatively 
informed,  that  the  major  portion  of  this  tract  was  acquired  in 
19l|.l ; that  as  soon  as  possible  thereafter  the  United  States 
entered  upon  the  manufacture  of  ordnance  upon  this  area;  that  such 
manufacture  continued  until  sometime  in  the  year  19^5?  that 
thereafter  no  manufacturing  process  of  any  kind  has  been  conducted 
on  this  area,  and  that,  for  all  practical  purposes,  it  has  not 
been  "used”  for  anything  whatever.  It  has,  however,  and  nov;  is, 
being  held  by  the  United  States  for  use  for  military  purposes 
if  and  when  necessary.  We  do  not  believe  tha t temporary  nonuse 
constitutes  such  an  abandonment  of  original  purpose  as  to  effect 
a reverter  of  jurisdiction  such  as  is  providedfor  by  Section 
12,014.0,  supra.  We  believe,  on  the  contrary,  that  it  is  but  good 
public  policy  in  such  parlous  times  as  these  for  our  government 
to  maintain  itself  in  a position  to  proceed  forthwith  in  matters 
of  national  defense  if  the  necessity  for  so  doing  arises.  We 
hold,  therefore,  that  Section  12.0i(.0,  supra,  does  not  apply  to 
the  instant  situation  of  the  2,055  acres  which  now  constitute  the 
Weldon  Springs  Area, 

In  the  letter  from  the  General  Services  Administration, 
frequently  referred  to  above,  we  are  informed  that  the  original 
17,239  acre  tract  which  comprised  the  original  Weldon  Springs  area, 
represented  an  aggregate  of  333  individual  tracts,  of  which  16I4. 
were  acquired  by  condemnation,  and  169  by  direct  purchase. 
Obviously  it  would  be  an  endless  task  to  attempt  to  segregate  and 
locate  these  tracts  in  the  remaining  2,035  acre  tract  which  now 
comprises  the  Weldon  Springs  area,  with  the  view  of  determining 
whether  tracts  acquired  by  purchase  were  in  a different  legal 
status,  vdth  respect  to  criminal  jurisdiction,  than  those  tracts 
acquired  by  condemnation.  Nor  do  wo  feel  that  it  is  necessary 
to  do  so.  All  of  these  333  tracts,  whether  acquired  by  purchase 
or  condemnation,  were  acquired  by  the  United  Slates  for  the  same 
purpose,  to  wit,  to  secure  an  area  for  the  site  of  buildings 
required  for  military  purposes;  all  of  these  333  tracts  were 
acquired  by  the  United  States  under  its  general  power  to  acquire 
land  for  the  purpose  stated  abovc%  and  we  believe  that  the  manner 
of  acquisition  is  Immaterial.  To  the  acquisition  of  all  of  these 
tracts.  Irrespective  of  the  manner  of  acquisition,  the  State  of 
Missouri  has  riven  its  consent  by  Sections  12.030  and  I2.OI4.O, 
supra.  It  will  be  noted  that  Section  12.030,  supra,  specifically 
consents  to  all  acquisitions  by  the  United  States  prior  to  its 
effective  date,  July  1,  19^4-7,  whether  by  "purchase,  condemnation, 
or  otherwise." 

We  therefore  hold  that  exclusive  criminal  jurisdiction  of 
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crimes  committed  on  the  2,08f>  tract,  wherever  it  may  be  located, 
which  comprises  the  Weldon  Springs  area,  is  vested  in  the  United 
States* 

We  now  direct  attention  to  the  matter  of  the  area  located  in 
Pike  County,  near  the  town  of  Louisiana* 

So  far  as  appears  from  information  furnished  us,  this  area 
is  well  defined  and  is  not  r matter  of  question* 

It  further  appears  that  this  area  was  acquired  by  the  United 
States  in  or  near  the  year  194l»  that  it  was  acquired  by  the 
United  States  as  a site  for  buildings  "required  for  military  pur- 
poses;” that  it  was  originally  designated  as  "Missouri  Ordnance 
Works,"  and  was  operated  as  an  Ammonia  Plant,  Whether  this  land 
was  acquired  by  "purchase,  condemnation,  or  otherwise"  does  not 
appear,  and  we  do  not  believe  it  to  be  material  for  the  reasons 
given  in  our  discussion  of  the  same  situation  in  regard  to  the 
Weldon  Springs  area. 

It  appears  that  in  the  case  of  the  Louisiana  plant  use  by 
the  United  States  has  been  continuous,  but  that  at  this  time  the 
plant  Is  no  longer  used  to  manufacture  ammonia,  but  is  now  used 
as  a pilot  plant  in  the  manufacture  of  gasoline  from  coal,  and 
Is  officially  known  as  a Synthetic  Fuels  Demonstration  Plant. 

Here,  as  in  the  case  of  the  1 eldon  Springs  area,  we  do  not  believe 
that  it  can  be  said  that  this  plant  is  no  longer  being  used  for 
the  purpose  for  which  It  was  acquired,  to  wit,  for  military  pur- 
poses. It  Is  a matter  of  common  knowledge  that  gasoline  is  a 
vital  Ingredient  in  modern  y?arfare  and  that,  without  it,  in 
enormous  quantities,  military  operations  cannot  be  conducted. 

We  therefore  hold  that  exclusive  criminal  jurisdiction  of 
crimes  committed  on  the  tract  of  land  which  comprises  the  Synthetic 
Fuels  Demonstration  Plant  in  Pike  County,  at  Louisiana,  Missouri, 
is  vested  In  the  United  States, 


CONCLUSION 


It  is  the  opinion  of  this  department: 

1.  That  exclusive  criminal  jurisdiction  of  crimes  committed 
on  the  2,0 acre  tract  which  comprises  the  Weldon  Springs 
Ordnance  Plant  area.  Is  vested  in  the  United  States, 

2,  That  exclusive  criminal  jurisdiction  of  crimes  comnittod 
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on  the  area  which  comprises  the  Synthetic  Fuels  Demonstration 
Plant,  located  in  Pike  County,  at  Louisiana,  Missouri,  is  vested 
in  the  United  States, 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Mr.  Hugh  P.  Williamson. 

* 

Very  truly  yours. 


JOHN  r.  DALTON 
Attorney  General 


HPW:lrt 
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CONSTITUTIONAL  LAW:  Bill  to  provide  increase  in  salary 

PROBATE  JUDGES  AND  EX  OFFICIO:  for  probate  judges  where  an  activated 
MAGISTRATES:  armed  services  camp  is  located  is 

constitutional. 


xxxxxxxxx 


March  2I4.,  195?3 


xxxxxxx 

J.C.  Johnson 


Honorable  J.  wills  Dodds 
Representative,  Pulaski  County 
Capitol  Building 
Jefferson  City,  Missouri 

Dear  Sir: 

We  have  received  your  request  for  an  opinion  of  this 
department  regarding  the  constitutionality  of  a bill  proposed 
to  be  Introduced  In  the  Missouri  Senate.  The  proposed  bill 
reads  as  follows: 

"Section  1.  1.  In  all  counties  which  now 

or  may  hereafter  have  a population  of 
30,000  or  less  inhabitants  and  In  which 
there  Is  now,  or  may  hereafter  be,  located 
an  activated  armed  services  camp  having  a 
personnel  of  at  least  10,000,  the  probate 
judge  and  ex  officio  magistrate,  shall,  In 
addition  to  the  salary  now  provided  by  law, 
receive  additional  compensation  so  long  as 
an  activated  armed  service  camp  is  in  said 
county  In  an  amount  equal  to  $0  per  cent  of 
that  now  provided  by  law;  provided  however 
that  no  such  Judge  shall  receive  more  than 
v6,000  per  annum. 

"2.  The  additional  compensation  provided 
for  in  this  section  shall  be  paid  in  the 
same  manner  as  now  provided  by  law  for  the 
payment  of  such  judges'  salaries." 

Several  constitutional  provisions  might  give  rise  to 
questions  relative  to  the  validity  of  this  bill.  (Unless 
otherwise  noted,  constitutional  provisions  referred  to  are 
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Missouri  Constitution  of  19li5). 

1.  Increase  in  compensation  during  term. 

Section  21*.  of  Article  V of  the  Constitution  provides  in 

part: 

"All  judges  shall  receive  as  salary  the 
total  amount  of  their  present  compensa- 
tion until  otherwise  provided  by  law, 
but  no  .,ud,  efs  salary  shall  be  diminished 
durln; . his  tern,  of  office." 

(emphasis  ours.) 

Section  13  of  Article  VII  provides: 

"The  compensation  of  state,  county  and 
municipal  offices  shall  not  be  increased 
during  the  term  of  office;  nor  shall  the 
term  of  any  offices  be  extended." 

The  question  of  application  of  Section  13  of  Article 
VII  to  increase  in  compensation  for  members  of  the  judiciary 
during  their  terms  was  considered  quite  thoroughly  in  an 
opinion  prepared  by  Assistant  Attorney  General  Harry  H.  :Iay, 
dated  July  28,  19^7*  addressed  to  Hon.  B.  H.  Howard.  The 
conclusion  was  reached  that.  In  view  of  Section  2lj.  of 
Article  V,  above  quoted,  there  was  no  constitutional  pro- 
hibition against  increasing  the  salaries  of  members  of  the 
judiciary  during  their  terms.  The  conclusion  there  reached 
disposes  of  constitutional  objections  on  such  grounds  to  the 
present  bill.  For  your  information,  a copy  of  said  opinion 
Is  enclosed  herewith. 

2.  Special  Law. 

Section  Ip  of  Article  III  of  the  Constitution  provides 
in  part : 


"The  general  assembly  shall  not  pass  any 
local  or  special  law: 

» # * 

(30)  where  a general  law  can  be  made 
applicable,  and  whethor  a general  law 
could  have  been  made  applicable  Is  a 
judicial  question  to  be  judicially 
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determined  without  regard  to  any  legisla- 
tive assertion  on  that  subject;'1 

The  proposed  bill  applies  only  to  counties  having  a 
population  of  less  than  30,000  inhabitants  in  which  an 
activated  armed  services  camp  is  located.  Does  this  make 
it  a special  law  such  as  is  prohibited  by  Section  1^1  of 
Article  III?  In  the  case  of  State  ex  rel.  v Smith,  353  T/o. 

307,  l8Ji.  S.7.  (2d)  593 » the  court  considered  the  question 
of  validity  of  a statutory  scheme  for  fire  protection  districts 
in  counties  of  200,000  to  b.00,000  inhabitants.  The  act  was 
attacked  as  a special  law.  In  upholding  the  act,  the  court 
stated,  at  18^  S.  (2d)  1.  c.  595 2 

"The  question  of  classification  Is 
primarily  for  the  Leg  is  la  t tire.  If 
there  is  any  reasonable  basis  for  the 
classification  made  the  court  must 
sustain  it. 


a * # 

St.  Louis  County  is  the  only  county  now 
within  the  population  bracket  stated  in 
the  act.  Such  fact  alone  does  not  make 
the  act  a special  law  for  the  reason  the 
act  will  also  apply  to  other  counties 
which  will  attain  the  same  population 
in  the  future.  Where  an  act  Is  poten- 
tially applicable  to  other  counties  which 
may  come  Into  the  same  class  It  Is  not 
a local  lar.'." 

In  the  case  of  State  ex  inf.  Y.allach  v.  Loesch,  et  al., 

350  Mo.  989,  169  S.W.  (2d)  675,  an  act  was  attacked  as  a 
special  law  which  provided  for  county  zoning  and  planning  in 
"any  county  In  which,  or  in  a county  immediately  adjoining 
which,  there  Is  now  or  may  hereafter  ue  located  and  constructed 
any  permanent  camp,  cantonment,  post,  fort  or  training  area 
of  the  United  States  Army,  or  any  ordinance  or  ammunition 
plant  or  factory  owned  and  operated  by  the  United  States  or 
owned  by  the  United  States  and  operated  under  contract  with 
the  United  States,  except  any  county  which  now  contains  or 
may  hereafter  contain  a population  of  not  less  than  four 
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hundred  thousand  (1^00,000)  nor  more  than  six  hundred  thousand 
(600,000)  inhabitants,*  * <"  Laws  of  Missouri,  19^1*  p.  h-65# 
Section  153^8 • 

In  upholding  the  act,  the  court  stated  at  169  S.«v.  (2d) 
l.c.  680: 


"Appellant  also  asserts  that  counties 
such  as  Pulaski  are  arbitrarily 
thrown  In  with  large  counties  like 
St.  Louis  county  merely  because 
they  may  have  an  army  camp  within 
them  or  may  adjoin  a county  in  which 
there  Is  such  a camp.  It  must  not 
be  overlooked  that  providing  for 
the  health  and  welfare  of  a rapidly 
growing  community,  caused  by  the 
location  of  an  army  plant,  etc.,  was 
the  very  purpose  for  which  the  law 
was  enacted.  To  take  care  of  an 
emergency  arising  from  such  a mush- 
room growth  section  15351 a was  enacted 
so  that  the  local  authorities  could 
protect  the  health  and  safety  of  the 
people.  We  think  the  classification 
is  founded  upon  a sound  basis." 

We  are  of  the  opinion  that  the  legislature's  determina 
tion  that  the  duties  of  the  probate  judge  and  ex  officio 
magistrate  In  counties  in  which  an  activated  armed  services 
camp  is  situated  increase  to  such  an  extent  that  such 
official  is  entitled  to  receive  additional  compensation 
would  be  sufficient  upon  which  to  base  a classification 
for  such  purpose. 

3.  Lack  of  uniformity  of  salary  In  each  class  of 
counties . 

Section  11  of  Article  VI  of  the  Constitution  provides. 
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in  part: 

"Except  in  counties  which  frame,  adopt 
and  amend  a charter  for  their  own 
government,  the  compensation  of  all 
county  officers  shall  be  proscribed  by 
law  uniform  in  operation  in  each  class 
of  counties." 

The  proposed  bill  does  not  refer  to  the  constitutional 
classification  of  counties  at  all.  If  this  is  a defect  which 
would  render  it  Invalid,  the  same  would  be  true  of.Section 
Ii.82.l50,  RSHo  19^1  Supp.,  fixing  the  compensation  of  magistrates 
generally,  which  sets  up  a system  that  entirely  ignores  the 
constitutional  classification  of  counties  (Section  [{.8.020 
PSYo  19lt9). 

It  will  be  noted  that  Section  11  of  Article  VI  refers  to 
"compensation  of  county  officers."  In  the  case  of  State  ex 
rel.  Buchanan  County  v.  Imel,  21l2  Mo.  293,  II4.6  S.W.  783,  the 
question  presented  was  whether  or  not  the  probate  Judge  of 
Buchanan  County  was  within  Section  12  of  Article  IX  of  the 
Constitution  of  1375  which  provided:  "The  General  Assembly 
shall,  by  a law  uniform  in  its  operation,  provide  for  and 
regulate  the  fees  of  all  county  officers,  and  for  this  pur- 
pose may  classify  the  counties  by  population."  That  provision 
was  found  in  the  article  headed  "Counties,  Cities  and  Towns." 
Article  VI  of  the  191+5  Constitution  Is  entitled  "Local  Govern- 
ment." In  the  Imel  case,  the  court  stated  (2l+2  Mo.  l.c.  3^1)  '• 

"(^)e  observe  that  said  section  12  of 
article  9 of  our  Missouri  Constitution, 
declaring  that  all  laws  regulating  the 
fees  of  'county  officers'  shall  be  uni- 
form in  their  operation,  is  not  found  in 
that  article  of  the  Constitution  which 
creates  and  prescribes  the  duties  and 
Jurisdiction  of  probate  Judges;  but  is 
part  of  article  9»  entitled  'Counties, 

Cities  and  Towns.' 

"In  this  last  named  article  (9),  nothing 
Is  fo  md  specifically  referring  to  probate 
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judges,  their  duties  or  compensation;  but 
Instead,  that  article  treats  of  the  organi- 
zation and  change  of  boundaries  of  counties, 
cities  and  townships  (sections  1 to  9) » the 
offices  of  sheriff  and  coroner  (sections  10 
and  11),  a lim’tation  on  the  fees  of  execu- 
tive and  ministerial  officers  of  count ios 
and  munlcTpalltie r (section  13TT  the  crea- 
tion of  new  county,  township  and  municipal 
officers  by  the  General  Assembly  (section 
II4.),  and  other  provisions  for  the  govern- 
ment and  consolidation  and  enlargement  of 
cities.  In  this  article  we  would  not  expect 
to  find  any  provision  respecting  or  affect- 
ing the  judiciary  of  the  State. 

"Judges  of  the  probate  court  are  not  charged 
with  the  performance  of  any  governmental 
functions  of  the  counties  for  which  they  are 
elected;  in  fact,  some  of  them  do  not  have 
jurisdiction  coextensive  with  the  counties 
where  their  offices  are  held.  Their  func- 
tions are  to  administer  the  la?/s  pertaining 
to  estates  of  deceased  persons,  minors  and 
persons  of  unsound  mind. 

"From  the  context  of  said  section  12  of 
article  9»  supra,  it  will  be  seen  that  there 
is  very  little  if  any  better  reason  for 
classifying  probate  judges  as  *county  offi- 
cers* than  for  so  designating  judges  of 
the  circuit  court  when  their  circuits  are 
composed  of  a single  county. 

"After  a careful  review  of  said  section  12 
of  article  9 of  the  Constitution  of  Kissouri, 
we  are  fully  convinced  that  It  was  not  in- 
tended to  embrace  or  Include  judges  of  probate 
courts;  * « . 

In  view  of  the  holding  in  this  case,  we  are  of  the  opinion 
that  Section  11  of  Article  VI  of  the  19^5  Constitution  is 
not  applicable  to  probate  judges  and  ex  officio  magistrates, 
and,  therefore,  that  section  would  not  affect  the  validity 
of  the  proposed  bill. 
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Application  of  Section  3 of  Article  VI. 

Section  8 of  Article  VI  of  the  Constitution  provides: 

"Provision  shall  be  made  by  general  laws 
for  the  organization  and  classification 
of  counties  except  as  provided  In  this 
Constitution.  The  number  of  classes 
shall  not  exceed  four,  and  the  organiza- 
tion and  powers  of  each  class  shall  be 
defined  by  general  laws  so  that  a]l 
counties  within  the  same  class  shall 
possess  the  sane  powers  and  be  subject 
to  the  sane  restrictions.  A law  applicable 
to  any  county  shall  apply  to  all  counties 
In  the  class  to  which  such  county  belongs." 

The  proposed  bill  applies  to  the  compensation  of  probate 
judges  and  ex  officio  ma;  istrates.  This  compensation  is  paid 
by  the  state.  Section  !±o2. 150,  Mo.  R.S.,  supra.  This  would 
not  appear  to  be  a matter  governing  the  organization  and 
powers  of  counties , and,  therefore  Section  8 of  Article  VI 
would  not  be  applicable.  State  ex  inf.  Taylor  v.  Kiburz, 

357  Mo.  309*  20o  S...  (2d)  235»  237;  Inter-City  Fire  Protection 
Dist.  v.  Oamball,  3^0  Mo.  92^,  231  3.W.  (2d)  193,  197  (1). 
Further,  under  the  reasoning  of  the  Imel  case,  supra,  none  of 
the  limltatiors  found  in  Article  VI  is  applicable  to  legis- 
lation relative  to  the  judiciary. 

This  department  is  of  course  not  conc<  rned  with  the 
wisdom  of  this  bill  or  the  difficulty  of  its  practical  appli- 
cation. We  do  point  out,  however,  that  some  difficulty  might 
arise  by  reason  of  the  requirement  that  the  armed  services 
camp  must  have  a personnel  of  at  least  10,000.  It  appears  to 
us  that  some  difficulty  might  arise  in  determining  the  number 
of  personnel  based  in  a particular  camp. 


CONCLUSION 


Therefore,  this  department  is  of  the  opinion  that  a proposed 
bill  to  provide  for  the  Increase  In  compensation  for  probate 
ju<|es  and  ex  officio  magistrates  in  counties  of  less  than 
30,000  inhabitants  in  which  an  activated  armed  services  camp 
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havln  a personnel  of  at  least  10,000  persons  Is  located,  if 
enacted  into  law,  would  not  violate  the  'issouri  Constitution. 

'"his  opinion,  which  I hereby  approve,  was  prepared  by 
my  Assistant,  "r.  Robert  R.  Y.'elborn. 

Very  truly  yours. 


JOHN  V.  DALTON 

Attorney  General 

RRW : mm 
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CRIMINAL  LAW: 
EXPOST  FACTO: 
STATUTES: 


Effective  date  of  Section  563.374,  Mo.  R.6.  Cumulative 
Supplement  1951,  90  days  subsequent  to  adjournment  of 
66th  General  Assembly  on  April  30,  1952.  Conviction  for 
an  offense  prior  to  effective  date  of  statute  convicted 
under  is  invalid. 


April  4,  1953 

FILED 

24 


Honorable  Edward  L.  Dowd 
Circuit  Attorney  for  the 
City  of  St.  Louis 
St.  Louis,  Missouri 

Attention:  George  W.  Draper  II,  Assistant  Circuit  Attorney 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion,  which  reads: 

"On  February  19,  1953*  one  Robert  Harris  Jr. 
was  found  guilty  of  possession  of  gaming 
devices  under  Chapter  563.374,  of  the  Missouri 
Revised  Statutes  cumulative  supplemental 
195 1*  and  sentenced  to  a year  in  the  City 
Workhouse  and  a one  thousand  dollar  find. 

"This  defendant  was  arrested  May  30,  1952,  by 
the  St.  Louis  Police,  and  at  that  time  certain 
gambling  paraphernalia  was  found  on  his  person. 

"The  defendant’s  attorney  has  filed  motion  for 
a new  trial  under  which  he  claims  that  Section 
563.374  did  not  become  effective  as  a law 
until  90  days  after  April  30,  1952.  Therefore, 
it  is  his  contention  that  the  Court  did  not 
have  Jurisdiction  to  give  the  jury  an  instruction 
of  this  section  of  the  statute. 

"In  reading  the  aforementioned  section,  this 
writer  notes  that  it  was  sent  to  the  Governor 
on  March  11,  1952,  and  approved  by  the  Gover- 
nor on  March  24,  1952.  However,  there  is 
nothing  in  the  statute  to  indicate  the  date 
that  it  was  passed  by  the  Legislature. 

Furthermore,  it  is  noted  that  although  laws 
passed  by  the  Legislature  prior  to  its 
adjournment  on  April  30,  1952,  did  not  ordin- 
arily become  effective  until  90  days  after 
the  adjournment  of  the  Legislature  that  cer- 
tain resolutions  were  adopted  by  the  Legis- 
lature for  the  recess  beginning  December 
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1951  and  January  22,  1952,  and  that  these 
resolutions  specified  that  laws  previously 
passed  shoxi.ld  become  effective  on  March  lo, 

1952,  and  April  22,  1952,  respectively. 

"The  problem  that  this  writer  is  confronted 
with  is  whether  or  not  Section  563*374  was 
passed  by  the  Legislature  prior  to  January 
22,  1952,  and  if  so,  did  the  resolutions 
passed  by  the  Legislature  making  said  bills 
laws  and  effective  on  March  18,  1952,  and 
April  22,  1952,  respectively  apply  to  this 
section.  In  other  words,  the  question  that 
I am  directing  to  you  is  when  did  this  Section 
563.374  become  law  here  in  the  State  of  Mis- 
souri insofar  as  to  make  the  punishment  of 
one  year  in  the  City  Workhouse  and  a one 
thousand  dollar  fine  applicable. 

"Would  you  please  advise  as  soon  as  possible, 
for  said  motion  is  to  be  heard  within  the 
next  week.  Further,  it  will  be  appreciated 
if  you  can  forward  to  me  any  data  which  you 
feel  will  aid  me  in  arguing  this  motion." 

Section  29.  Article  III,  Constitution  of  Missouri,  provides 
in  part  that  if  the  General  Assembly  recesses  for  thirty  days  or 
more  it  may  prescribe  by  joint  resolution  that  laws  previously 
passed  and  not  effective  shall  take  effect  ninety  days  from  the 
beginning  of  such  recess. 

The  first  question  to  determine  i3  how  to  construe  the 
words  used  hereinabove  "laws  previously  passed."  The  Supreme 
Court  in  State  v.  Toberman,  250  S.W.  (2dj  701,  l.c.  704-705 
(l)  (2),  held  that  such  words  cannot  be  limited  to  laws  passed 
by  the  General  Assembly  and  approved  by  the  Governor.  Therefore, 
in  order  for  a bill  to  come  within  the  foregoing  constitutional 
amendment,  it  must  have  passed  both  bodies  of  the  General  Assem- 
bly, and  it  is  not  necessary  that  the  Governor  must  have  approved 
said  bill  prior  to  the  adoption  of  the  Joint  resolution  as  pro- 
vided in  said  constitutional  amendment.  In  so  holding  the  court 
said: 


"(l)  The  phrases  'law  passed  by  the  general 
assembly'  and  'laws  previously  passed',  as 
used  in  §29#  cannot  be  limited  to  laws 
passed  by  the  general  assembly  and  approved 
by  the  governor.  The  governor  ls‘ "no  part  of 
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the  general  assembly.  The  Constitution,  §1, 

Art.  Ill,  expressly  states:  'The  legislative 
power  shall  be  vested  in  a senate  and  house 
of  representatives  to  be  styled  "The  General 
Assembly  of  the  State  of  Missouri."'  Thus 
only  the  general  Assembly  passes  laws.  When 
it  has  passed  a bill,  if  that  word  is  pre- 
ferred, the  bill  is  a law  insofar  as  the 
legislative  power  is  vested  in  the  general 
assembly  to  make  it  so;  and  we  think  that  is 
the  clearly  intended  meaning  of  the  word  'law' 
as  used  in  the  aforesaid  phrases  of  §29. 
•a*********************** 

"(2)  The  fact  that  the  governor  did  not 
approve  the  bill  until  after  the  beginning 
of  the  recess  does  not  arrest  its  becoming 
effective  ninety  days  after  the  beginning  of 
the  recess  if  he  signed  it  within  forty-five 
days  thereafter,  which  he  did.  * * *" 

S.C.S.S.B.  226  passed  by  the  Sixty-sixth  General  Assembly 
was  reported  enrolled  in  the  Senate  on  March  10,  1952,  signed 
by  the  President  of  the  Senate  on  March  11,  1952,  and  was  sent 
to  the  Governor  on  the  same  day.  Said  bill  was  approved  by  the 
Governor  on  March  24,  1952. 

The  last  concurrent  resolution  introduced  in  the  Sixty- 
sixth  General  Assembly  for  a recess  vras  S.C.R.  13.  (See  Laws 
of  Missouri  1951*  pages  891-892.)  Said  resolution  provided  for 
a recess  beginning  Jamiary  22,  1952,  ending  February  25,  1952, 
and  it  resolved  that  all  laws  passed  by  said  General  Assembly 
on  or  before  the  22nd  day  of  January,  1952  shall  take  effect 
and  be  in  force  on  the  22nd  day  of  April,  1952. 

Section  29,  Article  III,  Constitution  of  Missouri  1945*  pro- 
vides in  part  that  no  laws  passed  by  the  General  Assembly  shall 
take  effect  until  ninety  days  after  the  adjournment  of  the  session 
at  which  it  was  enacted,  with  certain  exceptions  that  are  not 
applicable  in  the  instant  case. 

In  view  of  the  foregoing  resolution  and  constitutional 
amendment  and  the  further  fact  that  said  bill  was  passed  on 
March  11,  1952,  subsequent  to  January  22,  1952  and  in  view  of 
the  fact  that  It  was  approved  by  the  governor  on  March  24, 

1952,  said  bill  could  not  have  become  effective  until  ninety 
days  after  adjournment  of  the  Sixty-sixth  General  Assembly 
which  happened  on  April  30*  1952.  (See  Laws  of  Missouri  1951* 
page  889.) 
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Section  13,  Article  I,  Constitution  of  Missouri,  provides 
that  no  ex  post  facto  law,  nor  law  impairing  the  obligation  of 
contracts,  or  retrospective  in  its  operation,  or  making  any  ir- 
revocable grant  of  special  privileges  or  immunities,  can  be 
enacted.  The  decisions  hold  that  an  act  of  the  Legislature 
must  be  held  to  operate  prospectively  only,  unless  a different 
legislative  intention  is  clearly  to  be  gathered  from  their 
terms. 

An  ex  post  facto  la w is  one  which  makes  an  action  done 
before  the  enactment  of  a statute  penal  or  criminal,  which  wa3 
innocent  when  committed  or  which  aggravates  a crime  by  making 
it  greater  than  when  committed  or  inflicts  a greater  punishment 
than  existed  when  the  offense  was  committed.  (See  State  ex  rel. 
vs.  Works,  249  Mo.  702,  156  S.W.  967.) 

The  term  "ex  post  facto"  as  used  in  the  Constitution  has 
reference  to  crimes  and  their  punishment,  and  the  term  "retro- 
spective" as  used  refers  exclusively  to  a lav:  related  to  civil 
rights  and  remedies.  (See  ex  parte  Bethorm,  66  Mo.  545.) 

Under  the  foregoing  constitutional  amendment  and  decisions 
to  apply  the  provisions  of  S.C.S.S.B.  226  passed  by  the  Sixty- 
sixth  General  Assembly,  especially  Section  1 thereof,  known  as 
Section  5^3.37^,  Revised  Statutes  of  Missouri,  Cumulative 
Supplement  1951,  "to  such  an  offense  committed  prior  to  January 
22,  1952,  and  long  prior  to  said  law  becoming  effective  would 
be  in  fact  an  attempt  to  convict  one  on  an  ex  post  facto  law 
and  illegal. 


CONCLUSION. 

In  view  of  the  foregoing,  it  is  the  opinion  of  this  depart- 
ment that  the  effective  date  6f  Section  563.374,  Revised  Statutes 
of  Missouri,  Cumulative  Supplement  1951,  is  ninety  d'>.ys  after  ad- 
journment of  the  Sixty-sixth  General  Assembly  on  April  30,  1952. 
Furthermore,  in  view  of  the  fact  that  the  offense  in  the  instant 
case  -was  committed  prior  to  the  effective  date  of  Section 
563.374,  supra,  the  sentence  is  invalid. 

This  opinion,  which  I hereby  approve,  wa3  prepared  by  my 
Assistant,  Mr.  Aubrey  R.  Hammett,  Jr. 

Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 


COUNTS  COURT; 
TAXATION: 

PUBLIC  IMPROVEMENT: 


) Real  property  held  by  a trustee  under  Section  14.0.260, 

) fiSMo  19^9 » Is  subject  to  the  Hen  of  a special  tax 
) bill  for  public  improvement  provided  for  in  Section 
) 88*333>  that  such  special  tax  bill  may  not  be  enforced 
) against  the  county  court  as  a claim  against  general 
) revenue;  and  that  the  county  court  has  no  authority 
) to  order  such  property  conveyed  to  the  general  contrac- 
) tor  in  satisfaction  of  the  lien  of  the  special  tax 
) bill,  although  it  may  be  sold  and  conveyed  subject  to 
) the  lien* 


April  17,  1953 


Honorable  John  E.  Downs 
Prosecuting  Attorney 
Buchanan  County 
St.  Joseph,  Missouri 

Dear  idr . Downs  : 

We  render  herewith  our  opinion  on  the  request  con- 
tained in  your  letter  of  March  25,  1953*  The  request 
reads  as  follows: 

"Pursuant  to  Section  llj.0.260,  R.S. 

Mo.,  19^9*  one  Pat  Carver  is  the 
title  holder  to  three  lots  located 
within  the  city  of  St.  Joseph, 

Missouri.  Said  city  has  duly  issued 
special  tax  bills  against  the  three 
lots  for  paving  a nearby  street. 

"It  appears  that  Section  88*333,  R.S. 

Mo.,  19^9,  authorizes  the  issuance 
of  special  tax  bills  against  county 
or  other  public  property,  therefore, 
the  county  court  would  like  to  know. 

One:  whether  or  not  the  county  is 
liable  to  the  city  for  the  payment  of 
special  tax  bills  for  property  held 
by  trustees  appointed  pursuant  to 
Section  llf0*2o0.  Two:  If  it  is 
liable,  does  the  county  court  have 
the  authority  to  order  the  trustee  to 
convey  the  property  to  the  contractor 
in  full  satisfaction  of  its  ( the  con- 
tractor^) Hen?  Three:  rthat  happens 
to  the  lien  the  county  has  and  is 
protecting  for  all  taxing  authorities 
involved  if  No.  Two  is  answered  in  the 
aff irmative?" 
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Section  88.333,  KSMo  1949*  to  which  you  refer  is 
as  follows: 


’’Public  improvement  --  tax  bills  against 
public  property  (first  class  cities) 

In  all  cities  of  the  first  class  in 
this  state  wherein  any  public  improve- 
ment is  made  for  which  special  tax  bills 
are  issued  against  private  property  for 
the  payment  thereof,  such  tax  bills  shall 
also  be  Issued  against  all  county  or  other 
public  property,  church  property  and  all 
cemeteries,  railroad  rights  of  way  and 
property  under  the  control  of  or  owned 
by  public  school  districts,  in  the  same 
manner  and  to  the  sublo  effect  as  such  tax 
bills  are  issued  against  other  private 
property  chargeable  for  such  public  im- 
provements; provided,  that  payment  of 
such  tax  bills  may  also  be  enforced  as  a 
prior  claim  againBt  any  general  revenue 
that  may  have  been  or  shall  be  received 
by  the  authorities  managing  such  prop- 
erty, and  suit  or  other  proceedings  may 
be  prosecuted  therefor  the  same  as  any 
other  action  at  law  or  in  equity.” 

Section  H|D.2oO,  RSjAo  1949*  the  other  section  to  which 
you  refer,  reads  in  part  as  follows: 

"Purchase  by  county  or  city,  when-- 
procedure.--l.  It  shall  be  lawful 
for  the  county  court  of  any  county,  and 
the  comptroller,  mayor  and  president  of 
the  board  of  assessors  of  the  city  of 
St.  Louis,  to  designate  and  appoint  a 
suitable  person  or  persons  with  discre- 
tionary authority  to  bid  at  all  sales 
to  which  section  l4Q.2j>0  is  applicable, 
and  to  purchase  at  such  sales  all  lands 
or  lots  necessary  to  protect  all  taxes 
due  ana  owihg  and  prevent  their  loss 
to  the  taxing  authorities  involved 
from  inadequate  bids. 

"2.  Such  person  or  persons  so  desig- 
nated are  hereby  declared  as  to  such 
purchases  and  as  title  holders  pursuant 
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to  collector's  deeds  issued  on  such  pur- 
cnases,  to  be  trustees  for  the  benefit  of 
all  funds  entitled  to  participate  in  the 
taxes  against  all  such  lands  or  lots  so 
sold. 

"3*  Such  person  or  persons  so  desig- 
nated shall  not  be  required  to  pay  the 
amount  bid  on  any  such  pir  chase  but  the 
collector's  deed  issuing  on  such  purchase 
shall  recite  the  delinquent  taxes  for 
which  said  lands  or  lots  were  sold,  the 
amount  due  each  respective  taxing  au- 
thority involved,  and  that  the  grantee  in 
such  deed  or  deeds  holds  title  as  trustee 
for  the  use  and  benefit  of  the  fund  or 
funds  entitled  to  the  payment  of  the 
taxes  for  which  said  lands  or  lots  were 
sold. 

"ip.  The  costs  of  all  collectors*  deeds, 
the  recording  of  same  and  the  advertise- 
ment of  such  lands  or  lots,  shall  be  paid 
out  of  the  county  treasury  in  the  respec- 
tive counties  and  such  fund  as  may  be 
designated  therefor  by  the  authorities  of 
the  city  of  St.  Louis. 

"5.  All  lands  or  lots  so  purchased  shall 
be  sold  and  deeds  ordered  executed  and 
delivered  by  such  trustees  upon  order  of 
the  county  court  of  the  respective  coun- 
ties and  the  comptroller,  mayor  and  presi- 
dent of  the  board  of  assessors  of  the  city 
of  St.  Louis,  and  the  proceeds  of  such 
sales  shall  be  applied,  first,  to  the  pay- 
ment of  the  costs  incurred  and  advanced, 
and  the  balance  shall  be  distributed  pro 
rata  to  the  funds  entitled  to  receive  tie 
taxes  on  the  lands  or  lots  so  disposed  of." 

The  first  question  is:  Whether  property  held  by  a 
trustee  under  Section  lij.0.260  is  "county  or  other  public 
property"  within  the  meaning  of  Section  88.333.  We 
believe  that  it  is. 


-3- 


Honorable  John  E.  Downs 


Probably  such  property  could  not  be  said  to  be 
"county  * * * property"  since  the  property  is  not 
beneficially  owned  by  the  county.  We  conclude,  however, 
that  it  is  "other  public  property"  within  the  meaning 
of  the  statute.  It  is  beneficially  owned  by  the  various 
taxing  authorities  entitled  to  the  taxes  for  which  the 
property  was  sold,  including  county,  school  district, 
road  district,  state,  etc.  Property  held  under  like 
circumstances,  where  the  question  involved  was  whether 
it  was  exempt  from  general  taxation  under  Article  X, 

Section  6,  Missouri  Constitution  of  1945*  has  been  held 
in  effect  to  be  public  property  and  so  exempt.  Spitcaufsky 
v.  Hat  ten,  353  ^o.  94-*  162  S.l.  (2d)  66,  (property  held 
in  trust  for  various  taxing  authorities  by  Land  Trust 
under  Land  Tax  Collection  Act,  Section  14.1.600  et  seq., 

RSMo  194-9.) 

If  this  property  be  not  public  property,  then  It  is 
private  property  and,  of  course,  subject  co  the  lien  for 
special  tax  bills. 

We  have  not  overlooked  the  possibility  of  the  trustee's 
being  subrogated  to  the  lien  for  general  taxes  for  which 
he  bou^it  the  property,  which  general  taxes  would  have 
priority  over  the  special  tax  bill.  However,  we  are 
unable  to  find  any  support  for  the  subrogation  theories 
in  this  instance.  Certainly  a private  individual  would 
not  have  any  such  right  of  subrogation;  and  the  municipality, 
county,  state,  etc.,  purchasing  at  a tax  sale  stands  in  no 
better  position  than  an  individual  purchaser.  3 Cooley 
on  Taxation,  Section  144-8.  ihirthertaore , it  is  a general 
rule  that  the  lien  of  the  general  taxes  is  extinguished 
by  sale  absent  any  statutory  provision  for  subrogation 
of  the  purchaser  under  Section  137*085,  RSMo  194-9*  which 
provides  in  part: 

"»  * * said  lien  shall  continue  to  be 
enforced  until  * * * che  land  shall 
be  sold  # # * as  provided  by  law." 

.-e,  therefore,  conclude  that  the  property  held  by 
the  trustee  under  Section  li|.0.260,  RSMo  194-9*  is  subject 
to  the  lien  of  the  special  tax  bill  for  public  Improvement 
provided  for  in  Section  68.333*  RSMo  1949* 

It  is  further  our  opinion,  however,  that  the  tax  bill 
may  not  be  enforced  against  general  revenue  received  by 
the  county  court.  While  Section  88.333  provides  that 
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such  special  tax  bill  may  be  enforced  as  a prior  claim 
against  any  general  revenue  received  by  the  "authorities 
managing  such  property,"  we  believe  that  the  county  court 
does  not  "manage"  this  property.  "Manage"  is  defined 
in  Webster*  s New  International  Dictionary,  Second  ^idition, 
as  follows* 

"2.  To  control  and  direct;  # ■»  * 

to  conduct;  guide;  administer." 

The  only  "management"  contemplated  by  Section  lif0.2o0 
is  the  sale  of  the  property.  Subsection  5 provides  only 
that  the  "lands  or  lots  * * * shall  be  sold"  without 
V specifying  who  shall  attend  to  the  selling;  but  Subsection 

7,  relating  to  compensation  of  the  trustees,  provides 
that  such  compensation  shall  not  exceed  ten  per  cent  of 
the  price  for  which  the  lots  are  "sold  by  the  trustees." 

It  appears  that  the  statute  contemplates  that  the  duty 
and  authority  to  sell  is  in  the  trustee,  implying  negotia- 
tion, leading  up  to  a sale,  albeit  under  the  supervision 
of  the  county  court.  V,e  believe  that  the  supervisory 
power,  vested  in  the  county  court,  including  the  power  to 
order  the  sale,  execution  and  delivery  of  deeds,  is  some- 
what akin  to  the  supervisory  power  of  a probate  court  in 
ordering  and  approving  the  sale  of  real  estate  by  an 
executor  or  administrator,  and  that  it  could  not  be  said 
. to  be  "management"  as  contemplated  by  the  statute.  This 

view  is  further  supported  by  practical  considerations  in 
that  it  would  be  unjust  to  allow  recovery  of  special  tax 
bills  from  the  county* s general  revenue  when  the  land  or 
lots  is  owned  by  the  various  taxing  authorities  and  the 
county  beneficially  has  only  a small  Interest  in  the 
property. 

A further  question  is  this:  Whether  the  county  court 
may  order  the  land  conveyed  to  the  contractor  owning  the 
special  tax  bills  in  full  satisfaction  of  his  claim.  ne 
think  not.  The  county  court  is  a court  of  limited  jurisdic- 
tion and  power,  and  statutory  authority  must  be  found  for 
its  every  act.  »foile  under  Section  14.9.270,  KSMo  19^9 » the 
county  court  has  rather  broad  authority  in  dealing  with 
county  property,  we  take  this  to  mean  property  to  which 
legal  and  beneficial  title  is  in  the  countv.  Notice  that 
the  county  has  neither  under  Section  li4D.2oO  except  as  it 
is  one  of  the  several  beneficiaries  of  the  trust  thereby 
created.  The  only  way  in  which  the  land  may  be  dealt 
with  is  that  it  may  be  "sold."  (Subsection  $.)  In  its 
ordinary  meaning  a "sale"  is  a conveyance  of  property  in 
exchange  for  money  paid  or  to  be  paid  and  does  not  include 
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a conveyance  in  satisfaction  of  a lien  or  debt*  In 
••illiamson  v.  Derry,  I4.9  U*S.  (8  How.)  4-95*  544#  12 
Ed*  1170,  the  court  said: 

” 'Sale*  is  a word  of  precise  legal 
import,  both  at  law  and  in  equity* 

It  means  of  itself  a contract  between 
parties  to  give  and  to  pass  rights  of 
property  for  money,  which  the  buyer 
pays  or  promises  to  pay  to  the  seller 
for  the  thing  bought  and  sold*  No 
departure  from  the  manner  in  which  the 
sale  is  directed  to  be  made,  either 
under  a judgment  at  law  or  a decree 
in  equity,  is  permitted.  So,  under 
a decree  authorizing  a trustee  to  sell 
lands  and  with  the  proceeds  to  pay 
debts,  a conveyance  of  the  land  to  a 
creditor  in  payment  of  a debt  is  not 
a sale  and  conveys  no  title.” 

That  tnis  is  tae  meaning  intended  is  further  indicated 
by  the  provisions  for  distribution  of  the  proceeds  (Sub- 
section 5)  and  for  payment  of  the  compensation  of  the 
trustees  '’solely”  out  of  the  proceeds  of  the  sale.  (Sub- 
section 7«) 

Vie  do  not  mean  to  say  that  the  property  so  held  by  the 
trustee  may  not  be  conveyed  simply  because  it  is  subject 
to  the  lien  of  the  special  tax  bill,  but  that  any  conveyance 
of  the  property  will  be  subject  to  the  said  lien. 

SUNCLUSIuH 


It  is  the  opinion  of  this  office  that  real  property 
held  oy  a trustee  under  Section  l4o*26o,  RSMo  1949#  is 
subject  to  the  lien  of  a special  tax  bill  for  public 
improvement  provided  for  in  Section  88*333*  that  such 
special  tax  bill  may  not  be  enforced  against  the  county 
court  as  a claim  against  general  revenue;  and  that  the 
county  court  has  no  authority  to  order  such  property 
conveyed  to  tne  general  contractor  in  satisfaction  of  the 
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lien  of  the  special  tax  bill,  although  It  may  be  sold 
and  conveyed  subject  to  the  lien. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  Mr.  W.  Don  Kennedy. 


Yours  very  truly. 


WDK/fh 


JOHN  M.  DALTON 

Attorney  General 


) 

) 

) 

) 

SCHOOLS:  ) 
) 
) 


Board  of  Trustees  of  the  Retirement  System  cm  legally 
make  payment  of  retirement  allowances  to  a teacher  who 
attained  age  seventy  prior  to  July  1,  1952,  who  did  not 
request  a retirement  allowance  who  served  in  a district 
included  in  the  retirement  system  subsequent  to  July  1, 
1952,  and  who  is  now  requesting  a retirement  allowance; 
and  to  a teacher  who  attained  age  seventy  prior  to 
July  1,  1952,  who  requested  a retirement  allowance  and 
received  one  or  more  monthly  payments,  who  returned  to 
teaching  after  July  1,  1952,  and  who  is  again  requesting 
a retirement  allowance. 


May  22,  1953 

* l 


Honorable  G.  L.  Donahoe 
Executive  Secretary 

Public  School  Retirement  System  of  Missouri 
Room  801,  Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mr . Donahoe : 

Vile  render  herewith  our  opinion  based  on  your  request 
of  May  5,  which  request  reads  as  follows: 

"It  is  provided  in  Section  169.050, 

RS  Mo  19^9 * that  membership  in  the 
retirement  system  shall  be  termina- 
ted by  retirement  based  on  either 
age  or  disability. 

"Section  l69,060(l),  RS  Mo  19^9, 
provides : 

"'1.  A member  who  is  seventy  years 
of  age  or  more  one  year  after  the 
date  the  retirement  system  becomes 
operative  shall  be  retired  as  of  that 
date  and  shall  be  entitled  to  benefits, 
as  provided  in  sections  169,010  to 
169,130*  on  the  basis  of  his  creditable 
service.  Thereafter,  a member  shall 
be  retired  automatically  on  the  first 
day  of  July  next  following  the  sohool 
year  in  which  he  reaches  the  age  of 
seventy  years,  and  shall  thereupon 
be  entitled  to  benefits,  as  provided  in 
sections  169,010  to  I69.I3O,  on  the 
basis  of  his  creditable  service;  pro- 
vided, however,  the  compulsory  retire- 
ment age  shall  not  be  effective  for 
the  duration  of  World  War  II,' 
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"In  Section  169*070,  the  formula  for 
determining  retirement  allowances 
is  prefaced  with  the  statement:  'The 
retirement  allowance  of  a member  whose 
age  at  retirement  is  65  years  or  more 
shall  be  the  sum  of  the  following 
items* ' 

"It  appears  that  in  each  instance  where 
reference  is  made  to  a retirement 
allowance,  it  is  indicated  that  a member 
is  eligible  for  this  allowance*  »Ve  are 
unable  to  find  any  provision  in  the  law 
for  the  payment  of  a retirement  allowance 
to  a person  whose  membership  in  the 
system  was  terminated  before  his  retire- 
ment became  effective* 

"We  are  not  able  to  find  any  specific 
provision  of  the  law  which  is  applicable 
in  instances  in  which  the  teacher  who 
was  automatically  retired  under  the 
provision  of  Section  l69*o6o,  RS  Mo 
194-9,  continued  to  serve  in  a district 
included  in  the  retirement  system  after 
July  1,  1952,  and  who  is  now  requesting 
a retirement  allowance* 

"We  are  requesting  an  official  opinion 
which  will  state  whether  the  Board  of 
Trustees  of  the  retirement  system  can 
legally  make  payment  of  retirement 
allowances  under  the  following  conditions : 

"(1)  To  a teacher  who  attained  age  70 
prior  to  July  1,  1952,  who  did  not  request 
a retirement  allowance,  who  served  in  a 
district  included  in  the  retirement  system 
subsequent  to  July  1,  1952  and  who  is  now 
requesting  a retirement  allowance. 

"(2)  To  a teacher  who  attained  age  70 
prior  to  July  1,  1952,  who  requested  a 
retirement  allowance  and  received  one  or 
more  monthly  payments,  who  returned  to 
teaching  after  July  1,  1952  and  who  is 
again  requesting  a retirement  allowance •" 
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The  law  providing  for  the  retirement  system  or  that 
portion  thereof  relating  to  the  time  at  which  a member  of 
the  system  becomes  entitled  to  benefits.  Section  l69*o6o, 

RSMo  191+.9,  reads  in  part  as  follows: 

«■  * Thereafter,  a member  shall  be 
retired  automatically  on  the  first 
day  of  July  next  following  the  school 
year  in  which  he  reaches  the  age  of 
seventy  years,  and  shall  thereupon  be 
entitled  to  benefits,  as  provided  in 
sections  TS9*010  to  169*130*  on  the 
basis  of  his  creditable  service;  * » 

(Emphasis  ours*) 

In  a previous  opinion  written  to  you  from  this  office 
under  date  of  May  29,  1952,  it  was  held  that  a member  of  the 
retirement  system,  who  had  attained  the  compulsory  retire- 
ment age  of  seventy,  was  not  eligible  for  a retirement 
allowance  so  long  as  he  continued  to  teach* 

However,  nothing  is  said  in  the  law  providing  for  the 
retirement  system  about  a member’s  forfeiting  his  claim 
to  benefits  by  his  cont inued  teaching  after  having  reached 
the  compulsory  retirement  age  or  by  his  delay  in  claiming 
benefits*  Nor,  have  we  discovered  any  judicial  decision 
indicating  that  result.  There  is  apparently  nu  requirement 
that  such  benefits  be  paid  or  claimed  immediately  upon 
July  1 following  the  member’s  reaching  the  compulsory  retire- 
ment age,  but  presumably  could  be  claimed  and  paid  at  any 
time  after  that  date  when  he  meets  the  other  conditions  of 
retirement  (i.e*,  his  actual  retirement  from  teaching  — see 
our  opinion  to  you  dated  May  29,  19>2).  Therefore,  we  advise 
that  in  the  first  situation  you  have  presented,  wherein  the 
member  continues  to  teach  after  the  date  fixed  by  the  law 
for  compulsory  retirement,  the  board  of  trustees  is  legally 
permitted  to  make  benefit  payments  to  the  teacher  who  has 
made  application  for  benefits  after  his  actual  retirement* 

In  the  second  situation  presented  in  which  a member  of 
the  system  having  arrived  at  the  compulsory  retirement  age 
and  having  actually  retired  and  received  the  benefits,  then 
having  resumed  teaching,  and  who  has  now  retired  again  and 
is  again  requesting  a retirement  allowance,  our  conclusion 
is  that  he  also  is  entitled  to  a retirement  allowance,  and 
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that  the  board  of  trustees  may  legally  make  payment  to 
him. 


There  is  no  provision  in  the  law  that  resumption  of 
teaohing  after  once  having  retired  shall  forfeit  a 
teacher's  claim  for  subsequent  benefits  — although  he 
would  not  be  entitled  to  benefits  during  the  time  he  was 
teaching.  During  the  time  he  was  employed  in  teaching 
after  once  having  retired  and  received  an  allowance  his 
right  to  benefits  would  be  in  a state  of  suspended  anima- 
tion, but  would  revive  upon  his  ceasing  to  teach  and  again 
requesting  the  allowance. 


CONCHJSIQH 


It  is  the  opinion  of  this  office  that  the  board  of 
trustees  of  the  retirement  system  can  legally  make  payment 
of  retirement  allowances  to  a teacher  who  attained  age 
seventy  prior  to  July  1,  1952,  who  did  not  request  a retire- 
ment allowance  who  served  in  a district  included  in  the 
retirement  system  subsequent  to  July  1,  1952,  and  who  is 
now  requesting  a retirement  allowaice;  and  to  a teacher  who 
attained  age  seventy  prior  to  July  1,  1952,  who  requested 
a retirement  allowance  and  received  one  or  more  monthly 
payments,  who  returned  to  teaching  after  July  1,  1952,  and 
who  is  again  requesting  a retirement  allowance. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  *Ar.  W.  Don  Kennedy. 


Yours  very  truly, 


WDK/fh 


JOHN  U.  DALTON 

Attorney  General 


SENATE:  Board  of  Election  Commissioners  for  City  01 
St.  Louis  cannot  make  any  division  of  city 
ELECTIONS:  into  senatorial  districts,  new  districts 

having  already  been  established  under  last 
decennial  census. 


JOHN  M.  DALTON 

xxxxxxxxxxx 


June  5,  19 53 
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Honorable  Michael  J.  Doherty 
Chairman 

Board  of  Election  Commissioners 
City  of  St.  Louis 
208  3.  Twelfth  Boulevard 
St.  Louis  2,  Missouri 


Dear  Sir: 

We  have  received  your  request  for  an  opinion  of  this 
department,  which  request  is  as  follows: 

"I  have  been  directed  by  the  hoard  of 
Election  Commissioners  for  the  City 
of  St.  Louis  to  write  this  letter  to 
you  and  request  herein  a written 
opinion  concerning  the  authority  and 
right  vested  in  this  Board  to  re- 
district the  seven  senatorial  districts 
within  the  City  of  St.  Louis. 

"Tills  Board  feels  that  the  redistrictinc 
as  declared  and  certified  by  its  prede- 
cessor Board  is  unfair  and  illegal.  This 
Board  has  declared  its  policy  with  respect 
to  redistricting  by  the  adoption  of  the 
following  resolutions: 

*The  Board  of  Election  Commissioners 
is  unanimously  of  the  opinion  that  the 
redistricting  of  Senatorial  Districts 
in  the  City  ol‘  St.  Louis  as  declared, 
ordered  and  certified  under  the  last 
redistricting  is  unfair,  irregular  and 
illegal;  that  it  was  drawn  arbitrarily, 
and  capriciously  and  that  it  is  unjust 
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and  unfair  to  the  voters  of  the  City  of 
St.  Louis.  But  before  this  Board  can 
embark  upon  another  redistricting  pro- 
gram, or  attempt  such  re districting,  it 
wishes  to  be  satisfied  that  it  is  acting 
and  performing  its  duties  under  and  within 
the  enacted  and  declared  laws  of  this 
State.  For  such  reason  it  has  requested 
one  of  its  counsel  to  be  present  and  ad- 
vise the  Board  as  to  its  rights  and 
authorities  to  proceed  and  undertake 
another  redis triction. ' Article  III, 

Section  10  which  concerns  and  relates  to 
the  instant  question,  is  as  follows: 

’The  last  decennial  census  of  the 
United  States  shall  be  used  in  appor- 
tioning representatives  and  determining 
the  population  of  senatorial  and  repre- 
sentative districts.  Such  districts 
may  be  altered  from  time  to  time  as 
public  convenience  may  require.* 

"The  Board  sincerely  believes  that  another 
and  new  redistricting  is  urgently  required 
in  the  public  interest  and  to  provide  more 
compact  and  contiguous  districts.  It 
clearly  appears  that  the  present  districts 
are  arbitrary  and  unfair  and  in  direct 
conflict  with  public  convenience. 

"Under  such  circumstances,  as  aforesaid, 
it  is  our  intention  to  redistrict  the  seven 
senatorial  districts  within  the  City  of  St. 
Louis,  if  you  are  of  the  opinion  that  we 
possess  such  legal  authority  and  right  so 
to  do. 

"Incidentally,  we  also  take  this  opportunity 
to  direct  your  attention  to  the  case  of 
PAUL  W.  PREISLER  vs.  PAUL  C.  CALCATERRA,  et 
al..  Docket  No.  Ij. 359&t  which  presently  is 
pending  in  the  Missouri  Supreme  Court.  It 
is  our  understanding  that  Count  II  of  the 
action  involves  the  question  of  redistricting. 
Perhaps  such  issue  might  be  specifically  in- 
jected therein  and  some  decision  obtained 
thereon." 
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The  establishment  of  senatorial  districts  in  the  counties 
entitled  to  more  than  one  senator  is  provided  by  Section  8 of 
Article  III,  Constitution  of  Missouri,  1945*  which  reads  as 
follows i 


"’.Then  any  county  is  entitled  to  more  than 
one  senator  the  county  court,  and  in  the 
City  of  St.  Louis  the  body  authorized  to 
establish  election  precincts,  shall  divide 
the  county  into  districts  of  contiguous 
territory,  as  compact  and  nearly  equal  in 
population  as  may  be,  in  each  of  which  one 
senator  shall  be  elected." 

Section  10  of  Article  III  of  the  Constitution  of  Missouri, 
1945*  provides: 

"The  last  decennial  census  of  the  United 
States  shall  be  used  in  apportioning 
representatives  and  determining  the  popu- 
lation of  senatorial  and  representative 
districts.  Such  districts  nay  be  altered 
from  time  to  time  as  public  convenience 
may  require." 

The  only  statutory  enactment  relative  to  the  matter  is 
found  in  Sections  22.020  and  22.030,  RSMo  1949*  Section  22.020 
provides  for  the  certification  of  the  number  of  senatorial 
districts  by  the  secretary  of  state  to  the  bodies  authorized 
to  establish  the  districts.  Section  22.030  provides: 

"On  or  before  March  first  following  the 
certification  by  the  secretary  of  state 
as  provided  in  section  22.020,  the  board 
of  election  commissioners  of  the  city  of 
St.  Louis  and  the  county  courts  of  those 
counties  which  by  said  report  are  entitled 
to  more  than  one  senator,  shall  certify  to 
the  secretary  of  state  a complete  statement 
of  the  senatorial  districts  established 
therein;  and  in  the  event  that  said  board 
of  election  commissioners  of  the  city  of 
St.  Louis  or  the  county  courts  of  such 


-3- 


Honorable  Michael  J.  Doherty 


counties  fail  to  comply  with  this  section, 
the  number  of  senators  in  such  districts 
to  be  elected  at  the  next  election  shall 
be  nominated  and  elected  by  the  electorate 
from  the  state  at  large;  provided  the  per- 
sons so  nominated  and  elected  shall  reside 
in  the  city  or  the  county  entitled  to  such 
senators." 

We  are  of  the  opinion  that  the  answer  to  your  inquiry  is 
to  be  found  in  the  decision  of  the  Supreme  Court  of  Missouri  in 
the  case  of  State  ex  rel.  Major  v.  Patterson,  229  Mo.  373,  129 
S.W.  888.  That  case  Involved  an  attempted  redivision  of  Jackson 
County  into  legislative  districts  under  the  Constitution  of 
1875*  Section  3 of  Article  IV  of  the  Constitution  of  Missouri, 
1875>,  authorized  the  county  court  to  divide  counties  entitled 
to  more  than  one  representative  into  legislative  districts. 
Section  6 of  Article  IV  of  the  Constitution  of  Missouri,  1875, 
authorized  the  circuit  court  to  divide  into  senatorial  districts 
any  comity  entitled  to  more  than  one  senator.  Section  9 of 
Article  IV  of  the  Constitution  of  Missouri,  1875,  provided: 

"Senatorial  and  Representative  districts 
may  be  altered,  from  time  to  time,  as 
public  convenience  may  requiro.  When  any 
Senatorial  district  shall  be  composed  of 
two  or  more  counties,  they  shall  be  con- 
tiguous; such  districts  to  be  as  compact 
as  may  be,  and  in  the  formation  of  the 
same  no  county  shall  be  divided." 

In  the  Patterson  case,  supra.  It  was  contended  that,  under 
the  provisions  of  Section  9 of  Article  IV  of  the  Constitution 
of  ld75,  the  county  court  had  the  authority  to  make  new  repre- 
sentative districts  for  Jackson  County.  The  court  held  that 
such  authority  was  not  to  be  found  In  Section  9 of  Article  IV, 
and  its  decision  and  opinion  cover  the  question  asked  by  you. 

In  the  course  of  Its  opinion  the  court  stated  (229  Mo.  l.c. 

381): 


"To  start  with,  this  section  gives,  within 
itself,  no  power  to  the  county  court.  The 
county  court  is  not  mentioned  and  if  it 
was  intended  to  give  it  power,  such  fact 
must  be  gathered  from  the  context  of  the 
article  and  not  from  the  section  Itself. 
Going  to  the  section  itjelf,  it  mentions 


Honorable  Michael  J.  Doherty 


both  senatorial  and  representative  dis- 
tricts. That  the  county  courts  have  no 
power  as  to  senatorial  districts  must  be 
conceded.  That  the  power  here  conferred 
as  to  senatorial  districts  had  reference 
to  a legislative  power  reserved  by  the 
Constitution  to  that  branch  of  the  govern- 
ment, can  not  well  be  disputed.  For  as 
to  most  of  the  senatorial  districts  the 
Legislature  has  the  right  to  fix  the 
boundaries.  If  then  it  appears  that  the 
Constitution  was  reserving  to  the  Legis- 
lature the  right  to  legislate  as  to  sena- 
torial districts,  is  it  not  reasonable  to 
construe  that  such  was  the  intent  as  to 
representative  districts?  Both  are  men- 
tioned together.  One  clearly  refers  to 
a reservation  of  power  in  the  Legislature, 
why  not  the  other?  But  the  section  says 
that  such  districts  may  be  altered  'from 
time  to  time.'  How  must  this  be  read? 

That  senatorial  districts  cannot  be  re- 
arranged oi’tener  than  once  in  ten  years 
is  more ~than  evident  from  tKe  Constitution. 

# i>  ( Emphasis  our s • ) 

The  court  further  stated  (229  Mo.  l.c.  388): 

"If  it  be  said  that  these  two  sections 
grant  a power  to  the  county  court  in  the 
one  instance  and  to  the  circuit  court  in 
the  other,  yet  the  exercise  of  this  power 
must  be  within  constitutional  and  legal 
prescriptions.  T1b  power  confided  to  both 
is  dependent  upon  prior  legislative  action. 
In  the  matter  of  senatorial  districts, 
nothing  is  said  as  to  a rearrangement  of 
them  by  the  circuit  court  or  any  other  body. 
In  neither  case  can  the  legislative  sanction 
be  given  oftener  than  once  in  every  ten 
years,  and  in  both  cases  the  contemplation 
of  the  law  is  that  the  subdivision  shall 
be  at  once  made,  and  remain  made  until  the 
next  decennial  period.  It  might  be  said 
that  injustice  would  follow  in  later  years 
from  the  division  made  of  senatorial  dis- 
tricts in  a county  entitled  to  more  than 
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one  senator,  yet  there  Is  no  local  way  to 
escape  It.  .^hat  would  be  a fair  division 
of  a county  at  one  time,  might  be  apparently 
inconvenient.  If  not  unfair,  later,  but  no 
authority  is  vested  anywhere  to  authorize 
a change.  If  this  be  true  as  to  the  sena- 
torial districts  of  a single  county,  why 
should  there  be  a different  rule  as  to  repre- 
sentative districts?  If  circuit  courts  were 
not  to  be  invested  with  plenary  power  to  re- 
divide such  counties  ad  libitum,  by  what 
reason  can  it  be  urgecTtnat  county  courts 
were  given  such  powers  by  mere  implication? 

"It  is  true  that  section  9 of  article 
says  that  'senatorial  and  representative 
districts  may  be  altered,  from  tine  to  time, 
as  public  convenience  may  require,'  yet 
this  language  is  applied  to  all  senatorial 
districts  and  not  merely  to  districts 
within  a single  county.  It  is  clear  that 
as  to  all  senatorial  districts  save  and 
except  those  within  a single  county,  the 
power  to  fix  the  lines  thereof  lies  with 
the  Legislature,  or  in  the  event  of  its 
failure  to  act,  with  the  Governor,  Secre- 
tary of  State  and  Attorney-General.  Could 
It  then  be  said  that  as  to  senatorial  dis- 
tricts, this  section  9 referred  more  to  the 
powers  of  the  circuit  courts  than  to  the 
powers  of  the  Legislature?  Vile  think  not. 

Yet  the  language  is  as  definite  as  is  the 
language  referring  to  legislative  districts. 
As  stated  before  there  is  an  evident  reserva- 
tion of  power  in  this  clause,  but  it  is  to 
the  Legislature  and  not  to  the  courts,  either 
circuit  or  county." 

The  court  further  stated  (229  Mo*  l.c.  391): 

"»  * * This  section  9 of  article  I4.  is 
merely  directory  in  terms,  and  In  our 
Judgment  reserves  to  the  Legislature  the 
right  to  provide  for  the  alteration  of 
legislative  districts  once  established  as 
per  the  terms  of  the  Constitution.  In 
other  words  the  Constitution  contemplates 
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that  these  districts  shall  be  established 
at  decennial  periods,  but  has  reserved  a 
power  in  the  Legislature  to  provide  by  law 
for  a change  in  the  same.  This,  upon  the 
theory  tliat  there  is  a difference  between 
dividing  a county  into  districts,  and 
afterward  changing  the  boundary  lines  of 
those  districts.  That  this  power  is  re- 
served to  the  Legislature  is  further 
emphasized  by  the  fact  that  section  9 does 
not,  within  itself,  undertake  to  prescribe 
the  conditions  under  which  the  changes  or 
alterations  should  be  made.  Nor  does  it 
undertake  to  prescribe  the  method  of  deter- 
mining the  requisites  for  such  changes. 

These  things  were  evidently  loft  for  legis- 
lative determination,  and  the  Legislature 
lias  not  acted.  This  section  9 only  speaks 
of  changes  when  'public  convenience  may 
require.'  It  places  no  restrictions  as  to 
compact  and  contiguous  territory.  It  con- 
tains no  safeguards  whatever.  Upon  its 
face  it  is  not  self- executing,  but  clearly 
indicates  that  there  was  to  be  legislative 
action.  If  so,  then  how  does  it  authorize 
action  upon  the  part  of  the  county  court. 
Unless  it  can  be  said  that  this  section  is 
self -executing,  the  *whole  of  respondents’ 
claims  fail.  So  that,  in  addition  to  the 
construction  to  be  given  to  the  words  'from 
time  to  time*  as  applied  to  both  senatorial 
and  representative  districts,  we  are  con- 
fronted with  this  further  barrier.  To  give 
section  9 the  construction  contended  for  by 
respondents,  it  must  stand  alone.  As  above 
indicated,  the  use  of  the  phrase  'from  time 
to  time,*  if  not  considered  as  the  decennial 
period,  precludes  the  idea  of  making  both 
sections  3 and  9 stand  together.  If  section 
9,  to  give  it  respondents*  construction, 
must  stand  alone,  then  as  above  indicated, 

(1)  it  fails  to  confer  any  power  upon  the 
courts,  either  as  to  senatorial  or  represen- 
tative districts,  and  (2)  it  upon  its  face 
is  not  self -enforcing,  and  contemplates  and 
requires  legislative  action.  In  other  words, 
it  is  a reservation  of  power  to  the  Legisla- 
ture and  not  a conference  of  power  upon  the 
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courts.  We  hardly  think  the  language  of 
tills  section  sell’ -enforcing.  (State  ex  rel. 
v.  Gibson,  195  Mo.  l.c.  200.) 

"Let  It  be  said  that  there  is  a direction 
therein  contained  to  the  effect  that  both 
senatorial  and  representative  districts  may 
be  altered  between  decennial  periods  for 
public  convenience,  yet  it  is  not  therein 
said  by  whom  to  be  altered,  nor  what  guide- 
posts  shall  be  observed  in  the  alteration. 

This  strongly  tends  to  show  that  this  clause 
of  the  Constitution  was  intended  to  give 
legislative  authority  to  act,  and  by  proper 
laws  provide  for  such  alteration  or  changes 
in  previously  established  districts,  but  not 
to  confer  upon  courts  a power  not  usually 
exercised  by  them." 

The  court  further  stated  (229  Mo.  l.c.  39^): 

"So  when  we  take  the  context  of  the  present 
article  Ij.,  and  the  origin  of  section  9 
therein,  it  appears  to  us  clear  that  there 
is  a reservation  of  power  to  the  Legislature, 
and  until  the  Legislature  acts  with  reference 
to  the  alteration  of  the  districts  established 
under  section  3,  there  can  be  no  action  by  the 
courts.  The  Legislature  perhaps  can  act  by 
laws  duly  passed,  and  in  so  doing  can  delegate 
its  constitutional  powers  over  the  subject- 
matter  but  up  to  this  time  it  has  not  been 
done.  Until  such  time  as  the  Legislature  may 
legally  provide  for  the  alteration  of  legis- 
lative districts,  there  is  no  such  power  in 
the  county  courts." 

This  decision  appears  to  us  to  preclude  any  new  redis- 
tricting at  the  present  time  as  a natter  of  "public  convenience" 
under  Section  10  of  Article  III  of  the  Constitution  of  1945>« 

Whether  or  not  the  districts  as  presently  constituted  are 
"of  contiguous  territory,  as  compact  and  nearly  equal  in  popu- 
lation as  may  be,"  is  a question  of  fact.  State  ex  rel.  Davis 
v.  Ramacciotti  (Mo.  Sup.),  193  S.W.  (2d)  617,  we  cannot  de- 
termine whether  or  not  the  districts  as  presently  formed  comply 
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with  the  constitutional  requirements,  and  do  not  attempt  to 
do  so. 

You  state  that  the  Board  has  determined  that  "the  last 
redistricting  is  unfair,  irregular  and  illegal;  that  it  was 
drawn  arbitrarily,  and  capriciously  and  that  it  is  unjust  and 
unfair  to  the  voters  of  the  City  of  St.  Louis."  We  find, 
however,  no  authority  conferred  upon  the  Board  to  make  such 
a determination  and  to  order  a redistricting  based  thereon. 

Courts  may  pass  upon  the  validity  of  a redistricting. 

59  C.  J.,  States,  Section  50,  page  83.  In  the  case  of  Preisler 
v.  Calcaterra,  referred  to  in  your  opinion  request,  plaintiff 
sought  to  have  the  redistricting  here  in  question  declared 
invalid  and  to  have  the  court  order,  under  the  provisions  of 
Section  22.030,  RSMo  1949#  quoted  above,  that  senators  from 
the  city  of  St.  Louis  should  be  elected  at  large.  The  petition 
was  dismissed  in  the  circuit  court,  and  the  matter  is  now  before 
the  Supreme  Court  on  appeal. 

In  view  of  the  policy  of  this  office  not  to  render  opinions 
on  matters  pending  in  litigation,  we  will  not  attempt  to  pass 
upon  the  question  of  what  the  effect  of  a decision  of  a court 
holding  the  previous  redistricting  invalid  would  be,  in  view  of 
the  provisions  of  Section  22.030,  supra.  We  do  note  that  that 
section  requires  the  Board  to  act  prior  to  March  1,  after  re- 
ceiving notice  from  the  secretary  of  state  of  the  number  of 
senators  to  which  the  city  of  St.  Louis  is  entitled,  and  that 
it  does  provide  that  upon  failure  of  the  Board  to  act  within 
that  time  the  senators  from  the  city  of  St.  Louis  shall  be 
elected  from  the  state  at  large,  and  that  there  is  no  provision 
for  action  by  the  Board  subsequent  to  March  1.  Should  the 
Supreme  Court  fail  to  pass  ,upon  the  question  in  the  Preisler 
case,  and  should  the  Board  or  someone  else  entitled  to  do  so 
properly  bring  before  a court  of  competent  Jurisdiction  the 
question  of  the  validity  of  the  re districting,  the  question  of 
the  effect  of  an  adjudication  of  invalidity  could  be  determined 
Judicially  at  the  same  time. 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that,  the 
Board  of  election  Commissioners  of  the  City  of  St.  Louis  having 
previously  divided  the  city  of  St.  Louis  into  senatorial  dis- 
tricts following  the  1950  Decennial  Census,  Soction  10  of 
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Article  III  of  the  Constitution  of  Missouri,  1945#  which 
authorizes  the  alteration  of  senatorial  districts  from  tine 
to  time  as  public  convenience  may  require,  does  not  confer 
any  power  upon  the  Board  of  Election  Commissioners  of  the  City 
of  St,  Louis  to  order  a redistrict ing  at  this  time. 

This  conclusion  is  based  upon  the  premise  that  the 
previous  redistricting  is  legal  and  valid  until  declared 
otherwise  by  a tribunal  having  authority  to  do  so. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  Robert  n.  Welbom. 


Yours  very  truly. 


RR./iml 


JOHN  M.  DALTON 
Attorney  General 


COUNTY  CLLrhv : 


uiration  of  term  of  office  of  one  appointed  by  the  ' 
Governor  to  fill  vacancy  in  the  office  of  county 
clerk,  who  shall  hold  office  between  the  next  general 
election,  when  the  regular  term  should  be  filled, 
and  the  beginning  of  such  regular  term. 


JOHN  M.  DALTON 
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J.  C.  Johnson 

Honorable  Phil  H.  Donnelly 
Governor  of  Missouri 
Jefferson  City,  Missouri 

Dear  governor  Donnelly* 

Tills  will  acknowledge  receipt  of  your  letter  of  June  2,  1953* 
in  which  you  ask  for  an  opinion  from  this  office  as  follows: 

"Under  Section  51*090*  RSMo  19V?*  should  I 
appoint  a person  to  fill  a vacancy  in  the 
office  of  clerk  of  the  county  court  caused 
by  the  death  or  resignation  of  a person 
whose  tom  expired  December  3l»  1954*  w*-1©11 
would  the  term  of  the  person  appointed  by 
me  to  fill  such  vacancy  expire? 

"If  it  expires  on  the  date  of  the  ;oneral 
election  held  in  I95I4.,  how  is  the  office  to 
be  filled  between  that  date  and  January  1, 

19 55*  the  beginning  of  the  regular  term  of 
the  person  who  will  be  elected  at  the  195>1|- 
general  election?" 

In  this  connection  the  Constitution  of  'issouri,  19V>»  provides 
as  follows: 

"Article  IV,  Sec.  V--The  governor  shall  fill  all 
vacancies  in  public  offices  unl©33  otherwise 
provided  by  law,  and  his  appointees  shall  servo 
until  their  successors  arc  duly  elected  or 
appointed  and  qualified." 

"iirticle  VII,  Sec.  7— Lxcept  as  provided  In  this 
Constitution,  the  appointment  of  all  officers 
shall  bo  made  a3  prescribed  by  law*" 
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Pursuant  to  the  authority  contained  in  the  above  provision  of 
the  Constitution  the  Legislature  has  enacted  two  statutes  pertaining 
to  the  f lining  of  vacancies  by  appointment  by  the  Governor.  The 
general  statute  which  covers  vacancies  in  all  elective  offices  v/lth 
enumerated  exceptions  is  found  in  Section  105*030,  RSMo.  I9I4.9# 
and  reads  as  follows: 

"Whenever  any  vacancy,  caused  in  any  manner 
or  by  any  means  whatsoever,  shall  occur  or 
exist  in  any  state  or  county  office  originally 
filled  by  election  by  the  people,  other  than 
the  office  of  lieutenant  governor,  state 
senator,  representative,  sheriff  or  coroner, 
such  vacancy  shall  be  filled  by  appointment 
by  the  governor;  and  the  person  so  appointed 
shall,  after  having  duly  qualified  and  entered 
upon  the  discharge  of  his  duties  under  such 
appointment,  continue  in  such  office  until  the 
first  Monday  in  January  next  following  the 
first  ensuing  general  election — at  which  said 
general  election  a person  shall  be  elected  to 
fill  the  unexpired  portion  of  such  term,  or  for 
the  ensuing  regular  term,  as  the  case  may  be, 
and  shall  enter  upon  the  discharge  of  the  duties 
of  such  office  the  first  Monday  in  January  next 
following  said  election;  provided,  however,  that 
when  the  tern  to  be  filled  begins  or  shall  begin 
on  any  day  other  than  the  first  Monday  in  January, 
the  appointee  of  the  governor  shall  be  entitled 
to  hold  such  office,  until  such  other  date." 

The  enactment  specifically  applying  to  the  office  of  county 
clerk,  which  was  first  enacted  by  the  Legislature  in  19 45>  is 
found  in  Section  51*090,  and  reads: 

"When  any  vacancy  shall  occur  in  the  office  of 
clerk  of  the  coun ty  court  by  death,  resignation, 
removal,  refusal  to  act,  or  otherwise,  it  shall 
be  the  duty  of  the  governor  to  fill  such  vacancy 
by  appointing  some  eligible  person  to  said  office, 
who  3hall  discharge  the  duties  thereof  until  the 
next  general  election,  at  which  time  a clerk  shall 
be  chosen  for  the  remainder  of  the  term,  who  shall 
hold  his  office  until  Ills  successor  is  duly  elected 
or  appointed  and  qualified,  unless  sooner  removed." 

The  office  of  clerk  of  the  county  court  is  established  and 
the  terms  thereof  set  out  by  Section  51*020,  Rs  !o.  19l|-9,  which 
provides  as  follows: 


Honorable  Phil  M#  Donnelly 


"At  the  general  election  in  the  year  194-6*  and 
every  four  years  thereafter,  the  qualified 
electors  of  the  county  at  large  in  each  county 
in  this  state  shall  elect  a clerk  of  the  county 
court,  who  shall  be  commissioned  by  the  governor 
and  who  shall  hold  his  office  for  a term  of  four 
years  and  until  his  successor  is  duly  elected 
or  appointed  and  qualified#  Each  clerk  of  the 
county  court  shall  enter  upon  the  duties  of  his 
office  on  the  first  day  of  January  next  after  his 
election;  provided,  that  the  term  of  office  of 
persons  holding  the  office  of  clerk  of  the  comity 
court  at  the  time  this  section  shall  take  effect 
shall  not  be  vacated  or  affected  thereby#" 

Also  pertaining  to  the  term  of  office  of  both  officers  elected 
and  those  appointed  under  the  provisions  of  the  Constitution  of 
Missouri,  194.5*  we  find  the  following  in  Article  VI,  Section  10 
and  Article  VII,  Sec#  12s 

"Article  VI,  Sec.  10# --The  terms  of  city  or 
county  offices  shall  not  exceed  four  years#" 

"Article  VII,  Sec#  12--Except  as  provided  in 
tills  Constitution,  and  subject  to  the  right 
of  resignation,  all  officers  shall  hold  office 
for  the  term  thereof,  and  until  their  successors 
are  duly  elected  or  appointed  and  qualified#" 

Pursuant  to  the  authority  in  these  last  above  quoted  provisions 
the  Legislature  enacted  a general  provision  concerning  the  terms  of 
office  of  officials  of  this  state.  Section  105*010,  Mo.  RS  1949* 

"All  officers  elected  or  appointed  by  the 
authority  of  the  laws  of  this  state  shall 
hold  their  offices  until  their  successors  are 
elected  or  appointed,  connlssioned  and  qualified." 

Prom  the  above  statutory  provision,  it  is  seen  that  the  general 
statute  concerning  the  filling  of  vacancies  in  elective  offices. 
Section  105*030,  presents  a clear,  concise  and  all-inclusive  system 
which  provides  for  all  anticipated  contingencies  in  connection  with 
a vacancy  in  an  elective  office,  whereas  the  statute  which  concerns 
specifically  the  office  of  county  clerk.  Section  51*090,  leaves 
several  questions  to  be  answered# 

According  to'  the  established  canons  of  statutory  construction 
these  two  statutes  should  be  read  together  and  if  they  are  not 
compatible  that  one  pertaining  to  the  specific  subject  involved 
should  govern.  See  State  ex  inf.  Major  v.  A ick,  2k7  Mo.  2?l(En  Dane, 
1912.  ) 
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Section  5l«090,  RSMo.  19^9*  provides  that  a person  appointed 
to  fill  the  vacancy  by  the  Governor  "shall  discharge  the  duties 
thereof  until  the  next  general  election  at  which  time  a clerk 
shall  be  chosen  for  the  remainder  of  the  term."  Prom  this  it 
appears  that  the  Legislative  intent  was  that  the  Governor's 
appointee  should  hold  office  only  until  the  time  of  the  next 
general  election.  This  conclusion  is  buttressed  by  the  deter- 
mination of  the  Supreme  Court  that  the  word  "until"  is  a word 
of  limitation  and  that  when  it  is  used  the  court  is  not  justified 
in  the  construction  of  the  statute  authorizing  a longer  holding 
of  the  office  by  the  appointee.  See  State  ex  rel.  v.  Perkins,  139 
Mo.  106,  (Division  2,  1097)  where  the  Court  said: 

"Section  3276,  it  will  be  noted,  uses  the 
preposition  'until. * This  is  a restrictive 
word,  a word  of  limitation;  this  is  its 
ordinary  and  usual  moaning,  and  under  our 
statutory  provisions  (R.S.  1889,  Sec.  6570), 
as  well  as  under  the  general  rule  of  con- 
struction, this  is  the  moaning  which  should 
be  ascribed  to  it.  This  is  the  ordinary 
meaning  of  the  terra  as  has  been  expressly 
adjudicated.  Webster  v.  French,  12  111. 

302}  Abel  v.  Alexander,  Ind.  523*  People 
v.  Walker,  17  N.  Y.  502;  Nichols  v.  Ramsel, 

2 Mod.  280;  Wicker  v.  Norris,  Cas.  Temp. 

Hardw.  116.  See,  also,  Kendall  v.  Kingsley, 

120  Mass.  9ij.. 

"Besides,  the  legislature,  at  the  revising  session 
of  1879#  enacted  section  3276,  and  retained  section 
7121,  and  therefore  must  be  deemed  cognizant  of 
the  difference  between  those  sections,  and  intentionally 
used  the  limiting  word  'until, * and  purposely 
refrained  from  using  in  section  3276  words  granting 
the  right  to  hold  over  after  the  expiration  of  a 
given  time.  Nay,  more,  they  made  express  provision 
that  the  residue  of  the  term  should  be  filled  by 
election,  'ill is  amounts  to  the  exclusion  of  a con- 
clusion. " 

The  case  of  State  ex  rel.  v.  Anick,  supra,  considered  the 
situation  arising  from  a vacancy  of  circuit  judge  wherein  a statute 
of  similar  import  to  that  we  are  here  considering  was  involved. 

The  statute.  Section  3869,  RSMo.  1909,  reads  as  follows: 

"'Sec.  3896*  If  the  office  of  the  judge  of  any 
court  of  record  of  this  State  3hall  become  vacant 
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from  death,  resignation,  or  from  any  other  cause, 
such  vacancy  shall  be  filled  by  the  appointment 
of  the  Governor  until  the  next  general  election 
held  after  such  vacancy  occurs,  when  the  same 
shall  be  filled  by  election  for  the  residue  of 
the  unexpired  term,'" 

After  careful  consideration,  the  Supreme  Court  decided  that 
under  its  provisions  the  term  of  the  judge  a pointed  by  the 
Governor  to  fill  a vacancy  expired  on  the  day  after  the  general 
election  at  which  one  was  elected  to  fill  the  residue  of  the 
unexpired  term.  The  court  stated  at  l.c.  29 4-* 

"We  are  clearly  of  the  opinion  that  upon  both 
principle  and  authority  respondent's  tern  of 
office  expired  on  the  day  following  the  general 
election  held  on  llovember  5,  1912. 

"The  questions  involved  are  legal  propositions 
about  which  minds  of  honest  men  might  and  have 
heretofore  differed,  and  this  proceeding  has 
presented  a favorable  opportunity  for  this  court 
to  finally  settle  that  vexed  question." 

The  same  conclusion  was  expressed  by  the  Supremo  Court  in 
the  case  of  State  ex  rel.  v.  Perkins,  139  Ho*  106,  (Division  2, 

1897)  and  by  the  Kansas  City  Court  of  Appeals  in  Aiken  v. 

Sidney  Steel  Scraper  Co*(1917)  197  Ho.  App.  673,  678,  198  S.W. 

1139*  (See  also  opinion  to  Honorable  James  P.  -awkins  by  the 
Attorney  General  under  date  of  November  12,  194-0). 

The  above  conclusion  i3  not  in  contradiction  to  the  decision 
of  the  Missouri  Supreme  Court  in  the  case  of  State  ox  inf.  v. 
Schweitzer,  2f>8  s.W*  4-35*  (En  Banc  1924-)  since  that  case  concerned 
an  entirely  different  statute  applying  to  prosecuting  attorneys  and 
in  that  case  the  court  cited  with  approval  the  Amick  case,  supra. 
Likewise  the  case  of  State  ex  rel.  Hostetter,  137  Mo.  636,  39  S.W. 
270,  v/hich  deals  with  vacancies  in  the  office  of  county  clerk,  is 
not  authority  for  a holding  contrary  to  that  here  expressed  since 
in  that  case  the  successor  did  not  qualify  until  January  4 following 
the  election  and  the  court  based  its  decision  upon  the  question 
of  whether  or  not  a woman  could  qualify  to  fill  the  office  and 
did  not  consider  the  possibility  of  the  incumbent's  term  having 
ended  at  the  date  of  the  general  election.  Also  the  case  of  State 
ex  inf.  v.  Herring,  208  TIo.  708,  106  S.W*  9^4-*  (Division  No.  2, 

1907)  considered  the  filling  of  a vacancy  under  a statute  which 
was  the  forerunner  of  our  present  statute,  Lection  10£*030,  as 
applied  to  the  vacancy  in  the  office  of  county  collector  and  does 
not  require  a holding  different  to  that  set  out  above. 

In  the  general  election  to  be  held  In  1954^  the  regular  term 
for  t e office  of  county  clerk  is  to  be  filled.  The  person  who  is 
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elected  to  such  regular  term  at  such  general  election  cannot  assume 
his  duties  prior  to  the  first  day  of  January  next  after  his  election 
since  such  is  the  commencing  date  of  his  regular  term  as  specifically 
provided  by  Section  51*020,  quoted  above,  and  since  if  he  were  to 
enter  upon  the  duties  of  his  office  sooner  such  action  would  be  in 
contravention  of  Article  VI,  Section  10  of  the  Constitution  of 
Missouri,  19lj5#  above  quoted*  See  State  ex  inf*  v.  Herring,  208  Mo. 
708,  supra. 

Thus  it  would  appear  that  under  the  constitutional  and  statutory 
provisions  so  far  considered  the  term  of  the  person  appointed  to 
fill  the  vacancy  by  the  Governor  will  expire  on  the  day  after  the 
general  election  held  in  1951}-,  and  the  terra  of  office  of  the  person 
elected  to  fill  the  regular  term  at  such  election  will  not  begin 
until  the  first  day  of  January,  1955*  It  would  appear  from  the 
statute  that  it  was  the  contemplation  of  the  Legislature  that  at 
such  general  election  in  I9SI4-  one  should  be  elected  to  fill  the 
short  term  from  the  date  of  such  election  to  the  first  of  the 
following  year*  The  statute.  Section  51*090,  specifically  provides 
for  filling  the  vacancies  by  appointment  of  the  Governor  until 
the  next  general  election  "at  which  time  a clerk  shall  be  chosen 
for  the  remainder  of  the  terra*"  No  provision  of  the  Constitution 
or  statutes  has  been  found  which  would  prohibit  either  the 
Governor* s appointee  or  the  candidate  for  the  regular  terra  from 
being  a candidate  for  this  short  term  and  likewise  there  is  nothing 
to  prevent  the  Governor’s  appointee  from  being  a candidate  for  the 
regular  term* 

. > 

The  constitutional  and  statutory  provisions  quoted  at  the 
first  of  this  opinion  providing  that  all  officials  including  those 
appointed  to  fill  vacancies  by  the  Governor  shall  serve  until 
their  successors  are  appointed  or  elected  and  qualified,  do  not 
change  this  conclusion  since  it  appears  to  be  the  meaning  of 
Section  5l*090  that  a successor  for  the  remainder  of  the  term 
shall  be  elected  at  the  general  election  in  1954*  These  pro- 
visions would  allow  the  appointee  to  continue  in  office  until 
such  successor  qualified  and  if  there  were  no  one  elected  for 
the  short  term  between  November  195b  and  January  1,  1955>»  the 
one  previously  appointed  by  the  Governor  could  hold  over  and 
act  during  such  time  even  though  the  official  term  would  have 
ended  on  the  day  after  the  general  election  in  195b 

It  also  appears  that  during  said  period  he  would  at  least  be 
a de  facto  officer  and  his  actions  during  such  period  would  be 
legal*  See  Aiken  v*  Sidney  Steel  Scraper  Co*,  supra,  where  the 
Court  of  Appeals  said,  lc*  679 » 68O1 

nBut  the  question  remains,  whether  having 
acted,  unchallenged,  his  acts  are  not  valid, 
under  the  rule  relating  to  de  facto  officers* 

We  think,  undoubtedly.  In  alT  official  actions 
had  by  him  in  the  few  weeks  between  the  election 


-6- 


Honorable  Phil  M*  Donnelly 


and  the  first  Monday  in  January,  1917*  which 
were  not  objected  to  on  the  ground  that  he 
was  not  clothed  with  official  authority, 
his  acts  are  valid.  * # 


CONCLUSION 


For  the  reasons  above  given  it  is  the  opinion  of  this  office 
that  the  term  of  one  appointed  by  the  Governor  to  fill  a vacancy 
in  the  office  of  county  clerk  would  expire  at  the  date  of  the 
general  election  to  be  held  in  19 that  he  can  remain  in  office 
until  his  successor  is  elected  and  qualified;  that  the  statute 
requires  that  a successor  fdr  the  remainder  of  the  terra  be 
elected  at  such  election  to  serve  from  the  date  thereof  until 
January  1,  1955$  and  that  the  person  elected  at  such  election 
for  the  regular  term  cannot  qualify  and  enter  upon  the  duties 
of  such  office  until  January  1,  1955* 

This  opinion,  which  I hereby  approve,  was  written  by  my 
assistant  Mr*  Fred  L*  Howard* 


Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 
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ELECTIONS:  No  constitutional  or  statutory  provisions  to 

prevent  the  use  of  voting  machines  as  provided 
by  Senate  Committee  Substitute  for  Senate  Bills 
Nos.  134  and  135- 


Honorable  Michael  J.  Doherty 
Chairman 

Board  of  Election  Commissioners 
For  the  City  of  St.  Louis 
208  South  12th  Boulevard 
St.  Louis  2,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  recent  request  for  an  official 
opinion  of  this  office  which  request  reads  as  follows: 

"The  Election  Board  of  the  City 
of  St.  Louis  has  obtained  copies 
of  Senate  Bills  Nos.  134  and  133 
which  it  understands  have  been 
passed  by  the  Missouri  Sixty- 
Seventh  General  Assembly. 

"It  is  also  understood  by  said 
Board  that  these  Bills  will  become 
effective  prior  to  September  1, 

1953- 

"It  ha3  been  proposed  that  a Bond 
Issue  election  be  held  in  the  City 
of  St.  Louis  in  September,  1953- 

"Sections  22,  23,  24  and  25  of  said 
Bills  above  referred  to  contain 
particular  provisions  with  reference 
to  election  laws  in  force  at  the  time 
of  the  passage  of  said  Bills. 

"The  Election  Board  of  the  City 
of  St.  Louis  requests  your  official 
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opinion  as  to  whether  any  statutory 
or  constitutional  restriction  such 
as  the  provision  that  each  ballot 
be  numbered  would  prevent  it  from 
properly  using  at  such  September 
Bond  Issue  election  or  subsequent 
elections,  voting  machines  if  the 
provisions  of  said  Bills  Nos.  134 
and  135  were  otherwise  properly 
complied  with." 

You  inquire  whether  any  constitutional  or  statutory  pro- 
visions such  as  the  provision  that  each  ballot  shall  be  numbered 
would  prevent  the  use  of  voting  machines  in  elections  as  author- 
ised by  Senate  Committee  oubstitute  for  Senate  Bills  Nos.  134 
and  135,  passed  by  the  Sixty-seventh  General  Assembly,  and 
approved  by  the  Governor,  May  29,  1953.  Since  said  bill  does 
not  contain  an  emergency  clause  it  will  not  become  effective 
until  ninety  days  after  the  adjournment  of  the  session,  which 
date  was  May  31,  1953. 

Section  3 of  Article  VIII  of  the  Constitution  of  Missouri 
1945,  prescribes  the  methods  of  voting  as  follows: 

"All  elections  by  the  people  shall 
he  by  ballot  or  by  any  mechanical 
method  prescribed  by  law.  Every 
ballot  voted  shall  be  numbered  in 
the  order  received  and  its  number 
recorded  by  the  election  officers 
on  the  list  of  voters  opposite  the 
name  of  the  voter.  All  election 
officers  shall  be  sworn  or  affirmed 
not  to  disclose  how  any  voter  voted: 
provided,  that  in  cases  of  contested 
elections,  grand  jury  investigations 
and  in  the  trial  of  all  civil  or 
criminal  cases  in  which  the  violation 
of  any  law  relating  to  elections,  in- 
cluding nominating  elections,  is  under 
investigation  or  at  issue,  such  officers 
may  be  required  to  testify  and  the  ballots 
cat  may  be  opened,  examined,  counted  com- 
pared with  the  list  of  voters  and  re- 
ceived as  evidence." 


(Emphasis  ours.) 
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This  provision  allows  two  distinctive  methods  of  voting, 
its  terms  being  expressly  in  the  disjunctive.  1.  by  ballot, 

2.  by  any  mechanical  method  as  provided  by  law.  Said  section 
further  provides  that  every  ballot  voted  shall  be  numbered,  etc. 

It  is  our  opinion  that  this  requirement  applies  only  to  ballots 
cast  in  the  customary  and  established  maimer  and  not  to  votes 
cast  by  the  use  of  mechanical  devices  as  may  be  authorized  by 
law.  We  find  no  other  constitutional  provision  which  would 
prohibit  the  use  of  voting  machines. 

The  question  of  possible  conflict  between  existing  statutory, 
charter  and  ordinance  provisions  relating  to  voting  procedure  and 
the  use  of  voting  machines  has  received  the  consideration  of  the 
General  Assembly*  Sections  24  and  25  of  Senate  Committee  Sub- 
stitute for  Senate  Bills  Nos*  134  and  135  provide  as  follows: 

"Section  24*  The  provisions  of  all 
state  laws  relating  to  elections  and  of 
any  city  charter  or  ordinance  not  in- 
consistent with  this  chapter  shall 
apply  to  all  elections  in  districts  or 
precincts  where  voting  machines  are 
used. 

"Section  25*  Any  provision  of  law, 
or  of  any  city  charter,  or  ordinance 
which  conflicts  with  the  use  of  voting 
machines  set  forth  in  this  act,  shall 
not  apply  to  districts,  wards,  or 
precincts  in  which  voting  machines  are 
used.  All  acts,  or  parts  of  acts,  or 
city  charters,  or  ordinances,  in  con- 
flict with  any  of  the  provisions  of 
this  act,  are  of  no  force  or  effect 
in  election  districts,  wards  or  pre- 
cincts where  voting  machines  are  used." 

Under  the  above  provisions  all  state  laws,  charter  or 
ordinance  provisions  relating  to  elections,  and  which  are  not 
in  conflict  with  the  use  of  voting  machines,  shall  apply  to 
elections  in  districts  or  precincts  where  voting  machines  are 
used.  In  the  event  of  conflicts,  such  provisions  are  of  no 
force  or  effect.  Said  provisions  clearly  indicate  the  legis- 
lative intention  that  the  provisions  of  the  Bill  should  be  con- 
strued to  prevail  over  other  inconsistent  provisions  and  we  so 
view  it* 
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CON CL US  I OH 


Therefore,  in  the  premises,  it  is  the  opinion  of  this 
office  that  there  are  no  existing  constitutional  or  statutory 
provisions  which  would  prevent  the  use  of  voting  machines  after 
Senate  Committee  Substitute  for  Senate  Bills  Nos.  134  and  135 
of  the  Sixty-seventh  General  Assembly  becomes  effective  and  its 
provisions  are  otherwise  complied  with. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  D.  D.  Guffey. 


Very  truly  yours, 


JOHN  M.  DALTON 
Attorney  General 
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SUPPORT  OP  DEPENDENTS:  Uniform  Support  of  Dependents  Lav;  does  not 
EXTRADITION:  obligate  the  state  to  pay  costs  incident  to 

extradition  for  the  crime  of  failing  to 
support* 


October  29,  1953 


Honorable  John  E*  Downs 
Prosecuting  Attorney 
Buchanan  County 
St*  Joseph,  Missouri 

Attention:  Mr*  Prank  D*  Connett,  Jr* 

Assistant  Prosecuting  Attorney 


Dear  Sir: 

Reference  is  made  to  your  request  for  an  official  opinion  of 
this  office  which  request  reads  as  follows: 

"This  office  would  like  to  know  whether 
Section  i4.5i4-.i4 50  R.S*  Mo*,  191+9  effective 
August  29,  1953*  which  reads  in  part  as 
follows : 

•The  Governor  of  this  State  may  (1) 
demand  from  the  governor  of  any  other 
state  the  surrender  of  any  person 
found  in  such  other  state  who  is 
charged  in  this  state  with  the 
crime  of  failing  to  provide  for  the 
support  of  an  obligee  in  this  state; ' 

"My  question  is  this:  Does  this  mean  that 
the  governor  of  this  stat6  will  now  pay  the 
cost  of  extradition  of  a person  charged 
with  the  failure  to  support  under  Section 
559.350  of  Missouri  R*S*,  191+9,  even  though 
Section  makes  the  crime  a misdemsanor?" 

You  refer  to  action  1+51+.1+5 0,  RSMo.  191+9,  effective  August 
29,  1953*  however,  we  believe  that  you  mean  Section  451+*050,  Mo* 

RS  Cum*  Supp*  1951*  While  the  67th  General  Assembly  did  in  effect 

amend  some  provisions  of  the  Uniform  Support  of  Dependents  Law, 

so  far  as  we  are  able  to  ascertain  Section  1+51+.050,  referred  to  remains 
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unchanged*  Said  section  provides  as  follows: 

"The  governor  of  this  state  may: 

"(1)  Demand  from  the  governor  of  any 
other  state  the  surrender  of  any  person 
found  in  such  other  state  who  is  charged 
in  this  state  with  the  crime  of  failing 
to  provide  for  the  support  of  an  obligee 
in  this  state;  and 

"(2)  May  surrender  on  demand  by  the  governor 
of  any  other  state  any  person  found  in  this 
state  who  is  charged  in  such  other  state  with 
the  crime  of  failing  to  provide  for  the  support 
of  an  obligee  in  such  other  state.  The 
provision  for  extradition  of  criminals  not 
inconsistent  herewith  shall  apply  to  any 
such  demand  although  the  person  whose  surrender 
is  demanded  was  not  in  the  demanding  state  at 
the  time  of  the  commission  of  the  crime  and 
although  he  has  not  fled  therefrom.  Neither 
the  demand,  the  oath  nor  any  proceedings  for 
extradition  pursuant  to  this  section  need  state 
or  show  that  the  person  whose  surrender  is 
demanded  has  fled  from  justice,  or  at  the  time 
of  the  commission  of  the  crime  was  in  the 
demanding  or  the  other  state," 

This  provision  sets  out  the  procedure  for  the  extradition  of 
persons  charged  in  this  state  with  the  crime  of  failing  to  support 
Paragraph  (1)  provides  that  the  Governor  may  demand  from  the 
Governor  of  any  other  state  the  surrender  of  a person  charged 
with  the  crime  of  failing  to  support.  This  provision  in  itself 
confers  upon  the  Governor  no  new  power  not  already  possessed  under 
the  provision  of  Chapter  £4®#  HSMo,  1949#  and  applicable  federal 
extradition  laws. 

Paragraph  (2)  authorizes  the  Governor  on  demand  of  the 
Governor  of  another  state  to  surrender  a person  charged  with  the 
crime  of  failing  to  support.  Again,  this  in  itself  confers  no 
new  power  not  already  possessed  by  the  Governor,  However,  this 
section  further  provides  that  the  demand,  oath,  etc,,  need  not 
state  or  show  that  a person  whose  surrender  is  sought  is  a 
fugitive  from  justice. or,  at  the  time  of  the  commission  of  the 
crime,  in  the  demanding  state.  This,  of  course,  is  a far  less 
stringent  procedure  than  existed  under  prior  extradition  authority 
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Conversely,  it  is  to  be  assumed  that  the  Governor  of  this  state  in 
making  a demand  upon  a Governor  of  another  state  which  has  a similar 
law,  need  not  show  that  the  person  sought  was  in  the  demanding 
state  at  the  time  of  the  commission  of  the  crime  or  that  he  fled 
therefrom*  As  we  view  this  provision  it  is  fully  consistent  with, 
and  should  be  construed  along  with,  already  existing  provisions 
relating  to  extradition* 

The  Uniform  Support  of  Dependents  Law  does  not  attempt  to 
establish  a new  method  of  paying  the  costs  of  extradition  or  even 
refer  to  such  item* 

Section  454«°30,  RSMo*  194-9,  specifically  provides  that  "the 
remedies  herein  provided  are  in  addition  to,  and  not  in  substitution 
for,  any  other  remedies," 

It  has  been  for  many  years  the  duty  of  the  county  to  pay  the 
expenses  incident  to  the  extradition  of  the  person  charged  under 
the  provisions  of  Section  559*350,  RSMo*  1949»  (Crime  of  failing 
to  support)*  See  Sections  543*220  and  543*230,  HSMo*  1949*  We 
find  nothing  in  the  Uniform  Support  of  Dependents  Law  which  would 
abrogate  or  relieve  the  county  of  this  obligation  and  place  such 
obligation  upon  the  state* 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  the  Uniform 
Support  of  Dependents  Law  does  not  place  upon  the  state  the 
obligation  of  paying  the  costs  incident  to  an  extradition  for  the 
crime  of  failing  to  support  as  provided  in  Section  559*350,  RSMo* 
1949  but  that  the  obligation  of  paying  these  costs  rests,  as  in 
the  past,  with  the  county* 

This  opinion  which  I hereby  approve  was  written  by  my 
assistant,  Mr*  D,  D*  Guffey* 


Respectfully  submitted. 
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JOHN  M.  DALTON 
Attorney  General 


CORPORATIONS:  EMPLOYEES'  No  Missouri  statutes  require  any 

COMPENSATION : PAYMENT  PERIOD:  corporation  doing  business  in  state  to 

pay  compensation  to  employees  as  often 
as  once  each  week. 


FILED 


March  5,  19^3 


Honorable  L.  L.  Duncan 
Director 

Division  of  Industrial  Inspection 
Department  of  Labor  and  Industrial 
Relations 

Jefferson  City,  Missouri 
Dear  Sir: 

This  is  to  acknowledge  receipt  of  your  recent  request  for  a 
legal  opinion  of  this  department  which  request  reads  as  follows: 

"In  regard  to  your  request  for  clarification 
of  the  question  for  which  we  recently  asked 
you  to  write  an  opinion,  please  be  advised 
that  the  specific  inquiry  is  as  follows: 

"Is  there  any  statute  or  statutes  of  the 
State  of  Missouri  which  requires  that  em- 
ployees of  a corporation  doing  business 
in  this  btate  shall  be  paid  weekly." 

Section  290.090,  RSMo  1949,  provides  that  the  employees  of  all 
manufactories  operated  within  this  state  shall  be  paid  in  full  for  all 
wages  due  them  at  least  once  in  every  fifteen  days.  Said  section  reads 
as  follows: 

"The  employees  of  the  operators  of  all 
manufactories,  including  plate  glass  manu- 
factories, operated  within  this  state  shall 
be  regularly  Daid  in  full  of  all  wages  due 
them  at  least  once  in  every  fifteen  days, 
in  lawful  money,  and  at  no  pay  day  shall  there 
be  withheld  from  the  earnings  of  any  employees 
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any  sum  to  exceed  the  amount  due  him  for  his 
labor  for  five  days  next  preceding  any  such 
pay  day#  Any  such  operator  who  fails  and  - 
refuses  to  pay  his  employees,  their  agents, 
assigns  or  anyone  duly  authorized  to  collect 
such  wages,  as  in  this  section  provided,  shall 
become  immediately  liable  to  any  such  employee, 
his  agents  or  assigns  for  an  amount  double  the 
sum  due  such  employee  at  the  time  of  such  fail- 
ure to  pay  the  wages  due,  to  be  recovered  by 
civil  action  in  any  court  of  competent  juris- 
diction within  this  state,  and  no  employee, 
within  the  meaning  of  this  section,  shall  be 
deemed  to  have  waived  any  right  accruing  to 
him  under  this  section  by  any  contract  he  may 
make  contrary  to  the  provisions  hereof#" 

Section  444.270,  RSKo  1949,  provides  that  all  persons  or  corpora- 
tions engaged  in  any  mining  business  within  this  state  shall  pay  their 
employees*  wages  once  in  every  fifteen  days.  Said  section  reads  as 
follows: 


”1#  All  persons  or  corporations  engaged  in 
operating  any  mines,  stone  or  granite  quarries 
in  this  state  shall  pay  their  employees  once 
in  every  fifteen  days  in  lawful  money  of  the 
United  States,  and  at  no  pay  day  shall  there 
be  withheld  any  of  the  earnings  due  any  such 
employee;  provided,  persons  or  corporations 
operating  coal  mines  may  withhold  not  to  ex- 
ceed five  days  of  the  earnings  of  employees. 

"2#  Any  such  operator  or  employer  failing 
or  refusing  to  pay  his  employees,  their  agents 
or  assigns  or  anyone  duly  authorized  to  collect 
such  wages  as  in  this  section  provided,  shall 
become  immediately  liable  to  such  employees, 
his  agent,  assigns  or  anyone  authorized  to 
collect  such  wages  for  an  amount  double  the  sum 
due  such  employees  at  the  time  of  such  failure 
or  refusal  to  pay  the  amount  due,  to  be  recovered 
by  civil  action  in  any  court  of  competent  juris- 
diction within  this  state#" 


Section  290.030,  RSMo  1949,  provides  that  all  corporations  doing 
business  in  this  state  shall  pay  their  mechanics,  laborers,  or  other 
servants  as  often  as  semi-monthly,  and  reads  as  follows: 
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"All  corporations  doing  business  in  this 
state,  and  all  persons  operating  railroads 
or  railroad  shops  in  this  state,  which  shall 
employ  any  mechanics,  laborers  or  other  servants, 
shall  pay  the  wages  of  such  employees  as  often 
as  semi-monthly.  Such  corporations  and  persons 
shall  either,  as  a part  of  the  check,  draft  or 
voucher  paying  the  wages,  or  separately,  furnish 
the  employee  at  least  once  a month  a statement 
showing  the  total  amount  of  deductions  for  the 
period.  Any  corporation  or  person  violating 
this  section  shall  be  deemed  guilty  of  a mis- 
demeanor, and  unon  conviction  thereof,  shall 
be  fined  in  any  sum  not  less  than  fifty  dollars, 
nor  more  than  five  hundred  dollars,  for  each 
offense," 

From  the  provisions  of  the  above  quoted  statutes  it  is  apparent 
that  only  three  types  of  employers  and  employees  have  been  referred  to; 
namely,  manufacturing,  as  provided  by  Section  290,090,  supra;  mining, 
as  provided  by  Section U+U, 270,  supra;  and  all  other  corporations  not 
included  in  the  two  former  classes,  and  which  are  referred  to  in  Section 
290, 0£0,  supra. 

The  employees  covered  by  above  quoted  statutes  are  required  to  be 
paid  at  least  once  semi-monthly,  or  once  in  every  fifteen  days,  depend- 
ing upon  the  statutory  provisions  applicable  to  each  business,  as  pre- 
viously noted. 

It  is  therefore  our  thought  that  no  Missouri  statutes  require  any 
corporation  doing  business  within  the  state  to  pay  its  employees  as 
often  as  once  each  week. 


CONCLUSION 


It  is  therefore,  the  opinion  of  this  department  that  no  Missouri 
statutes  require  any  corporation  doing  business  within  the  state  to  pay 
wages  or  other  compensation  to  its  employees  as  often  as  once  each  week. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  Assistant,  Mr.  Paul  N,  Chitwood. 


Very  truly  yours, 


JOHN  M.  DALTON 
Attorney  General 
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Missouri  statutes  do  not  require  extra  compensation 
to  employees  of  Drivate  persons  or  corporations  for 
work  performed  on  Missouri  oublic  holidays  listed. 
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March  23,  1953 


Honorable  L.  L.  Duncan 
Director 

Division  of  Industrial  Inspection 
Department  of  Labor  and 
Industrial  Relatione 
Jefferson  City,  Missouri 

Dear  Mr.  Duncan: 

Your  letter  of  February  3,  1953,  requesting  an  official 
opinion  of  this  office,  was  phrased  as  follows: 

"On  numerous  occasions  requests  have  come 
to  this  department,  such  as  the  one  you  will 
please  find  attached  to  this  letter. 

"This  department  desires  an  opinion  concern- 
ing this  matter." 

The  letter  which  you  attached  is  quoted: 

"Missouri  Division  of  Employment 
Security,  Box  59,  Jefferson  City,  Mo, 

Re : Accountv  No,  156SB  096  5131 


"Gentlemen: 

"We  wish  to  bring  our  records  up  to  date. 
What  holidays  in  your  State  are  we  required 
to  pay  other  than  straight  time  should  an 
employee  work  on  any  one  of  them? 

Very  truly  yours, 

Star  Expansion  Bolt  Company 

B.  W.  Cole 

Treasurer" 
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Section  10.010,  RSMo  1949,  designates  the  following 
holidays : 


"The  following  days,  namely:  The  first 
day  of  January,  the  twenty-second  day  of 
February,  the  thirtieth  day  of  May,  the 
fourth  day  of  July,  the  first  Monday  in 
September,  the  eleventh  day  of  November, 
any  general  primary  election  day,  any 
general  state  election  day,  any  thanksgiving 
day  appointed  by  the  President  of  the  United 
States  or  by  the  governor  of  this  state,  and 
the  twenty-fifth  of  December,  are  hereby  de- 
clared and  established  public  holidays;  and 
when  any  of  such  holidays  falls  upon  Sunday, 
the  Monday  next  following  shall  be  considered 
such  holiday." 

Section  10.020,  RSMo  1949,  declares  the  twelfth  day  of 
October  to  be  a public  holiday: 

"The  twelfth  day  of  October  of  the  year  of 
our  Lord  1909,  and  the  twelfth  day  of  October 
of  each  year  thereafter,  is  hereby  declared 
a public  holiday,  to  be  known  as  •Columbus 
Day,*  and  the  same  shall  be  recognized,  classed 
and  treated  as  other  legal  holidays  under  the 
laws  of  this  state;  provided,  that  this  section 
shall  not  be  construed  to  affect  commercial 
paper,  the  making  or  execution  of  agreements  or 
instruments  in  writing  or  interfere  with  judi- 
cial proceedings." 

Section  10.030,  RSMo  1949 » declares  the  thirteenth  day  of 
April  to  be  a public  holiday: 

"The  thirteenth  day  of  Aoril  of  the  year 
1932,  and  the  thirteenth  day  of  April  of 
each  year  thereafter  is  hereby  declared  a 
public  holiday  to  be  known  as  *Jefferson 
Day,*  and  the  same  shall  be  recognized, 
classed  and  treated  as  other  legal  holidays 
under  the  laws  of  this  state;  provided,  that 
this  section  shall  not  be  construed  to  affect 
commercial  paper,  the  making  or  execution  of 
agreements  or  instruments  in  writing,  or  to 
interfere  with  judicial  proceedings." 

Section  10.050,  RSMo  1949,  declares  the  twelfth  day  of 
February  to  be  a public  holiday: 
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"The  twelfth  day  of  February  of  the  year 
1916,  and  the  twelfth  day  of  February  of 
each  year  thereafter,  is  hereby  declared 
a public  holiday,  to  be  known  as  ’Lincoln 


Day,*  and  the  same  shall  be  recognized, 
classed  and  treated  as  other  legal  holidays 


under  the  laws  of  this  state;  provided,  that 


this  section  shall  not  be  construed  to  affect 


commercial  paper,  the  making  or  execution  of 
agreements  or  instruments  in  writing,  or  to 
interfere  with  judicial  proceedings." 


Section  117.240,  RSMo  1949,  declares  certain  election  days 
in  Kansas  City  to  be  legal  holidays. 


"The  days  uoon  which  the  general,  state, 
county  or  primary  elections  shall  hereafter 
be  held  in  such  city  shall  be  holidays  and 
shall,  for  all  purposes  whatever  as  regards 
presenting  for  payment  or  acceptance  and  of 
the  protesting  and  giving  notice  of  the  dis- 
honor of  bills  of  exchange,  bank  checks  and 
promissory  notes  and  as  regards  days  of  grace 
upon  commercial  paper  be  treated  and  considered 
as  is  the  first  day  of  the  week,  commonly  called 
Sunday." 

Section  ll^.irtO,  RSMo  1949,  declares  certain  election  days  in 
St.  Louis  to  be  legal  holidays,  and  reads  as  follows: 

"The  days  uoon  which  the  general,  state, 
county  or  primary  elections  shall  hereafter 
be  held  in  such  city  3hall  be  legal  holidays 
and  shall  for  all  purposes  whatever  as  re- 
gards presenting  for  payment  or  acceptance 
and  the  protesting  and  giving  notice  of  the 
dishonor  of  bills  of  exchange,  bank  checks 
and  promissory  notes  and  as  regards  days  of 
grace  upon  commercial  paper  be  treated  and 
considered  as  is  the  first  day  of  the  week, 
commonly  called  Sunday." 


Although  Sections  10.020,  10.030  and  10.050  do  not  expressly 
provide  that  when  the  declared  holidays  falls  on  Sunday,  that  the 
following  Monday  shall  be  considered  such  holiday,  the  Kansas  City 
Court  of  Appeals,  in  Byrne  Real  Estate  Co.  v.  y.elsh,  et  al.,  215 
Mo.  Aop.  652,  predicated  their  express  decision  that  the  Monday 
following  a Columbus  Day  which  was  on  Sunday  was  a public  holiday, 
uoon  the  clause  "and  the  same  shall  be  recognized,  classed  and 
treated  as  other  legal  holidays  under  the  laws  of  this  state,"  which 
clause  appears  in  the  Lincoln  Day,  Jefferson  Day,  and  Columbus  Day 
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statutes;  we  quote  the  court,  (1.  c,  661): 

”*  * *It  is  apparent  that  when  section 
5&49  (now  10.020)  refers  to  other  legal 
holidays  it  refers  to  the  general  holidays 
theretofore  existing  and  mentioned  in  section 
5#43  (now  section  10.010)  and  says  that  Columbus 
Day  shall  be  recognized,  classed  and  treated 
as  the  holidays  mentioned  in  said  last-mentioned 
section.  This  is  broad  language  and  if  we  give 
it  full  meaning,  we  must  construe  it  as  providing 
that  if  Columbus  Day  falls  on  Sunday  the  following 
Monday  shall  be  considered  the  holiday,  precisely 
as  those  holidays  mentioned  in  section  * * * 

(now  10.010 

The  days  listed  in  the  above  quoted  statutes  are  the  only 
holidays  declared  by  Missouri  statutes. 

There  is  no  provision  under  Missouri  law  for  extra  compensation 
to  employees  of  private  persons  or  corporations  who  work  on  such  holi- 
days. 


CONCLUSION 


It  is  therefore,  the  opinion  of  this  office  that: 


(1)  The  following  days  are  public  holidays  in  Missouri: 


(a) 

(b 

(c 

(d 

(e) 

(f) 

(g) 

(h) 

(i) 

3 

:ik 


(m) 


First  day  of  January; 

Twelfth  day  of  February; 

Twanty-second  day  of  February; 
Thirteenth  day  of  April; 

Thirtieth  day  of  May; 

Fourth  day  of  July; 

First  Monday  in  September; 

Twelfth  day  of  October; 

Eleventh  day  of  November; 

Any  general  primary  election  oay; 

Any  general  state  election  day; 

Any  Thanksgiving  Day  appointed  by  the 
President  of  the  United  States  or  by 
the  Governor  of  this  state; 
Twenty-fifth  day  of  December. 


When  any  of  such  holidays  falls  udoh  Sunday,  the  Monday  next 
following  shall  be  considered  such  holiday. 


(2)  Missouri  law  does  not  require  extra  compensation  to  em- 
ployees of  private  persons  or  corporations  for  labor  performed  on 
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public  holidays* 

The  foregoing  opinion,  which  1 hereby  approve,  was  prepared 
by  my  Assistant,  Mr*  Paul  McGhee. 


Very  truly  yours, 


JOHN  M.  DALTON 
Attorney  General 


PMcGshr 


MATTRESSES:  Section  421*070,  RSMo.  1949*  regulates  the  sale  of 

USED  BEDDING:  used  bedding  only.  Said  section  does  not  regulate 

SALE  OF  USED  BEDDING:  the  renting  of  used  bedding* 

Section  421*070: 

RSMo.  1949: 


Hr.  L.  L.  Duncan 

Director*  Division  of  Industrial  Inspection 
Department  of  Labor  and  Industrial  Relations 
Jefferson  City*  Missouri 


xxxxxxx 

J.  C.  Johnson 


Dear  Mr.  Duncan 1 


This  opinion  is  rendered  in  accordance  with  your  recent  request 
relative  to  Section  421*070*  RSMo*  1949*  and  the  question  posed  in 
the  attached  letter  of  Mr.  H*  H*  Goetze*  under  the  date  of  January 
22*  1953#  the  pertinent  part  taken  from  Mr.  Goetze »s  letter*  is 
as  follows: 


"If  that  is  the  case*  kindly  give  me  your 
interpretation  of  the  following  wording 
in  the  very  chapter  you  refer  me  to. 

Elsewhere*  mattresses  are  defined  as 
bedding.  On  Page  38*  Paragraph  421*070 
reads  'No  person  shall  deliver  or  have  in 
his  possession  with  intent  to  deliver  any 
bedding  which  has  been  used  unless  the  said 
bedding  shall  be  first  thoroughly  sterilized 
by  a process  approved  by  the  Division  of 
Health* 1 If  you  can  rent  out  for  use  without 
delivering*  I wish  you  would  please  tell  me 
how  you  can  do  it." 

Section  421*070,  RSMo*  1949*  reads  as  follows: 

"No  person  shall  sell*  offer  for  sale*  deliver, 
consign  for  sale*  or  have  in  his  possession 
with  intent  to  sell*  deliver  or  consign  for 
sale*  any  article  of  bedding  which  has  been 
used  unless  the  said  article  of  bedding  shall 
first  be  thoroughly  sterilized  and  disinfected 
by  a process  approved  by  the  division  of 
health*" 


Mr*  L.  L*  Duncan 


After  studying  the  above  set-out  section  it  is  our  opinion 
that  the  statute  applies  to  only  the  3ale,  offering  for  sale, 
delivering  or  consigning  for  sale  or  having  in  possession  with 
the  intent  to  sell,  any  article  of  bedding  which  has  been  used 
the  said  article  or  articles  shall  first  have  been  sterilized 
and  disinfected  by  a process  approved  by  the  Division  of  Health. 
Therefore,  you  see  it  only  has  to  do  with  the  selling  of  bedding 
and  not  with  its  rental. 

The  word  "delivery”  has  acquired  a fixed  meaning  in  law.  When 
used  regarding  a delivery  upon  a sale  it  means  the  permanent  transfer 
of  the  title  of  the  article  sold  from  the  seller  to  the  buyer.  Where 
delivery  is  made  upon  an  artlole  rented  there  is  no  transfer  of 
title  or  ownership  of  the  article  delivered  only  a temporary  transfer 
of  its  possession  and  use  from  the  owner  to  the  renter,  the  article 
to  be  returned  to  the  owner. 

W«,  after  a thorough  search,  have  b*.  en  unable  to  find  any 
statute  regulating  the  sterilization  and  disinfection  of  used 
bedding  which  is  rented. 


CONCLUSION 

It  Is,  therefore,  the  opinion  of  this  department  that  Section 
ii21.070,  supra,  is  a regulatory  statute  regulating  the  sale  of  used 
bedding  only  and  does  not  regulate  the  rental  of  used  bedding. 

This  opinion,  which  I hereby  approve,  was  written  by  my 
assistant,  Mr.  A.  Bertram  Elam. 


Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 


STATE  HOSPITAL 

ELEEMOSYNARY  INSTITUTIONS:  State  hospitals  are  not  "public 

WOMEN:  institutions"  within  the  meaning  of 

LABOR:  Section  290.0^0,  RSMo  194-9. 

HOURS  OF  LABOR: 


April  17 > 1953 


Mr.  L.  L.  Duncan 
Director 

Division  of  Industrial  Inspection 
Department  of  Labor  and  Industrial  Relations 
Jefferson  City,  Missouri 

Dear  Mr.  Duncan: 

.<e  render  herewith  an  opinion  on  your  request 
of  February  27*  1953#  which  request  is  as  follows: 

"On  numerous  occasions  this  depart- 
ment has  been  asked  to  interpret 
as  to  who tiier  or  not  female  State 
employees  employed  at  the  various 
State  hospitals  came  under  Section 
290.04d>  Hours  of  Labor  of  female 
employees • 

"This  department  requests  an  opinion 
as  to  whether  or  not  they  do  come 
within  the  jurisdiction  of  this  above 
mentioned  section." 

The  section  to  which  you  refer.  Section  290.o4-0, 
RSMo  1949,  reads  as  follows: 

"No  female  shall  be  employed,  per- 
mitted, or  suffered  to  work,  manual 
or  physical,  in  any  manufacturing, 
mechanical,  or  mercantile  estab- 
lishment, or  factory,  workshop, 
laundry,  bakery,  restaurant,  or  any 
place  of  amusement,  or  to  do  any 
stenographic  or  clerical  work  of 
any  character  in  any  of  the  divers 
kinds  of  establishments  and  places 
of  industry,  herein  described,  or 
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by  any  person,  firm  or  corporation 
engaged  in  any  express  or  transportation 
or  public  utility  business,  or  by  any 
common  carrier,  or  by  any  public 
institution,  incorporated  or  unincor- 
porated, in  this  state,  more  than 
nine  hours  during  any  one  day,  or  .more 
than  fifty-four  hours  during  any  one 
week;  provided,  that  operators  of 
canning  or  packing  plants  in  rural 
communities,  or  in  cities  of  less  than 
ten  thousand  inhabitants  wherein 
perishable  farm  products  are  canned, 
or  packed,  shall  be  exempt  from  the 
provisions  of  this  section  for  a 
number  of  days  not  to  exoeed  ninety 
in  any  one  year;  provided  further, 
that  nothing  in  this  section  shall  be 
construed  and  understood  to  apply  to 
telephone  companies 

The  basic  question  involved  in  your  request  is  whether 
peculiar  problems  raised  by  your  request,  the  terra  "public 
institution,  incorporated  and  unincorporated,"  as  contempla- 
ted by  the  statute. 

Although  state  hospitals  appear  to  fit  snugly  into 
the  judicial  definitions  of  the  term  "public  institution," 
it  is  a settled  rule  of  statutory  construction  that  a 
state  and  its  agencies  are  not  to  be  considered  within 
the  ourview  of  a statute  unless  an  intention  to  include 
them  is  clearly  manifest.  The  rule  is  thus  stated  in 
59  C.J.,  Statutes,  Section  653*  page  1103: 

"The  state  and  its  agencies  are  not  to 
be  considered  as  within  the  purview  of 
a statute,  however  general  and  compre- 
hensive the  language  of  such  act  may  be, 
unless  an  intention  to  include  them  is 
clearly  manifest,  as  where  they  are  ex- 
pressly named  therein,  or  included  by 
necessary  implication.  * «■  »" 

The  rule  should  be  especially  applicable  in  construing 
a penal  statute  such  as  Section  290.0l|.0,  RSMo  I9I4.9. 
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The  use  of  the  phrase  "public  institution,  incorpora- 
ted or  unincorporated,"  is  not  sufficiently  clear  and 
definite  clearly  to  manifest  a legislative  intent  to 
include  state  hospitals  therein. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  female  employees 
of  state  hospitals  in  Missouri  do  not  come  within  the 
provisions  of  Section  290.0140,  KSMo  1949* 

The  foregoing  opinion,  which  I hereby  approved,  was 
prepared  by  my  Assistant,  Mr.  W.  Don  Kennedy. 


Yours  very  truly. 


JOHN  M.  DALTON 

Attorney  General 
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CHILD  LABOR:  Children  12  years  or  older  not  prohibited 

RADIO  BROADCASTING:  from  participating  in  radio  broadcasting. 


JOHN  M.  DALTON 

xxxxxxxxx 


July  30,  1953 


xxxxxxxx 

J.  C.  Johnson 


Mr.  L.  L.  Duncan 
Director,  Division  of 
Industrial  Inspection 
Department  of  Labor  and 
Industrial  Relations 
Jefferson  City,  Missouri 

Dear  Mr.  Duncan: 

This  is  in  answer  to  your  letter  of  recent  date  requesting  an 
official  opinion  of  this  department,  which  letter  reads  as  follovs: 

"Quite  often  this  department  is  called 
upon  to  interpret  the  State  Child  Labor 
Laws  concerning  the  use  of  children,  under 
the  age  of  fourteen  years,  to  participate 
and  appear  upon  radio  broadcasts. 

"Is  this  a violation  of  the  State  Child 
Labor  Laws?  This  department  requests  an 
opinion  on  this  matter." 

Section  29l4-«010,  RSMo.  1949»  prohibits  employment  of  a child 
in  this  state  under  the  age  of  14  years  with  certain  exceptions. 
Said  section  reads  as  follows: 

"It  shall  be  unlawful  for  any  child  in 
this  state  under  the  age  of  fourteen 
years  to  be  employed,  permitted  or 
suffered  to  work  at  any  gainful  occupa- 
tion except  in: 

"(1)  The  sale  and  distribution  of  news- 
papers, magazines  and  periodicals; 

"(2)  Agricultural  labor  and  domestic 
service;  or 
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"(3)  Any  service  performed  for  parent 
or  guardian." 

Section  294*020,  RSMo.  1949*  enacted  in  the  same  bill  with 
Section  294*010,  supra,  however,  provides  that  in  certain  circum- 
stances children  between  the  ages  of  12  and  16  years  may  be  gain- 
fully em  loyed.  Such  section  provides  as  follows t 

"It  shall  be  unlawful  for  any  child  in 
this  state  under  the  age  of  sixteen 
years  to  be  employed,  permitted  or 
suffered  to  work  at  any  gainful  occupa- 
tion unless  such  employment  is  author- 
ized as  in  this  chapter,  or  otherwise  by 
law  provided;  provided,  that  during  the 
hours  public  schools  are  not  in  session, 
children  between  the  ages  of  twelve  and 
sixteen  years  may  be  gainfully  employed 
except  in  industries  which  employ  more 
than  six  persons." 

A child  12  years  or  older  therefore,  may  be  employed,  permitted 
or  suffered  to  work  at  a gainful  occupation,  if  the  requirements  of 
Section  294*020  are  complied  with  and  no  other  prohibitory  sections 
are  violated.  It  is  our  view  that  there  are  no  provisions  pro- 
hibiting the  employment  of  children  of  12  years  and  over  in  radio 
broadcasting  as  such  in  Sections  294*040*  2£ 2.040,  564*670  or 
564*680  of  the  Revised  Statutes  of  Missouri,  1949. 

Of  course  all  the  provisions  of  Chapter  294  relative  to  such 
employment  must  be  complied  with.  This  opinion  refers,  of  course, 
only  to  those  children  who  are  employed  to  take  part  and  participate 
in  radio  broadcasting. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  a child  12  years  or  older 
may  be  employed  to  participate  in  and  appear  upon  radio  broadcasts 
if  all  requirements  found  in  Section  294  RSMo.  1949,  are  complied 
with. 

Tills  opinion,  which  I hereby  approve,  was  written  by  ray  assistant, 
Mr.  C.  B.  Eurns,  Jr. 


Yours  very  truly. 


CBB:mw 


JOHN  M.  DALTON 
Attorney  General 


EMBALMING:  ) No  legal  requirement  that  a licensed 

) embalmer  sign  death  certificate  of 
BOARD  OF:  ) one  not  embalmed. 

DEATH  CERTIFICATE:  ) 

VITAL  STATISTICS:  ) 


FILED 


January  13,  1953  /-  */-  f 3 


Hon.  Henry  G.  Edvard*,  Secrrtrry 
Missouri  Stete  Board  of  Embrlmlng 
Bevier,  Missouri 

Dear  Mr.  Edwards: 

This  Is  In  reply  to  your  renuest  for  an  opinion  which  we 
restate  as  follows: 

I 8 It  necessary  thrt  a licensed  embalmer  sign  the 
back  of  the  death  certificate  In  the  case  of  bodies 
which  are  not  embalmed? 

The  general  provision  setting  forth  the  recmlreraents  as 
to  the  forms  of  certificates  Is  found  In  Seotlon  193. 160 
RSMo  19^9  ond  Is  as  follows: 


"The  forms  of  certificates  shall  Include 
as  a minimum  the  Items  reoulred  by  the 
respective  standard  certificates  as  recom- 
mended by  the  national  office  of  vital 
statistics  subject  to  a nroval  of  and 
modification  by  the  division.  The  form 
and  use  of  such  certificate  shall  be 
subjeot  to  the  provisions  of  section 
193.2^0." 


Hon.  Henry  G.  Edvards 


The  section  making  provision  for  the  signing  of  death 
certificates  Is  Section  193.2IK),  RSMo  19*1-9  which  reads 
as  follove: 


"The  records  and  files  of  the  bureau 
of  vital  statistics  are  open  to 
Inspection,  subject  to  the  provisions 
of  this  law  and  regulations  of  the 
division;  but  it  is  unlawful  for  any 
offioer  or  employee  of  the  state  to 
disolose  data  contained  in  vital 
statistical  records,  except  as  author- 
ized by  this  law  and  by  the  division. 

"2.  Disclosure  of  illegitimacy  of 
birth  or  of  Information  from  which  it 
oan  be  ascertained,  may  be  made  only 
upon  order  of  a court  in  a oase  where 
such  information  is  necessary  for  the 
determination  of  oersonal  or  orooerty 
rights  and  then  only  for  such* purpose; 
or  upon  the  request  of  the  Individual 
whose  birth  registration  is  Involved, 
when  such  Information  is  necessary  to 
the  extablishment  of  any  claim  against 
the  federal  government. 

M3»  The  state  registrar  shall  not 
permit  Inspection  of  the  records  or 
Issue  a oertlfled  copy  of  a certificate 
or  part  thereof  unless  he  is  satisfied 
that  the  applicant  therefor  has  a dlreot 
interest  in  the  matter  recorded  and  that 
the  Information  therein  contained  is 
necessary  for  the  determination  of 
personal  or  property  rights.  His  deoislon 
shall  be  subject,  however,  to  review  by 
the  division  or  a oourt  under  the  limita- 
tions of  this  section. 

"4.  The  division  may  permit  the  use  of 
data  contained  In  vital  statistical 
records  for  research  purposes  only,  but 
no  identifying  use  thereof  6hall  be  made. 

"5.  Subjeot  to  the  orovlsions  of  this 
section  the  division  may  c*lreot  local 
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registrars  to  roaXe  a return  upon 
the  filing  of  birth,  death  and  still- 
birth certificates  with  them  of  certain 
date  shown  thereon  to  federal,  state  or 
raunloipal  agencies.  Payment  b suoh 
agencies  for  such  servloes  may  be  made 
through  the  state  registrar  to  local 
registrars  as  the  division  shall  direct." 


We  are  unable  to  find  either  In  the  statutes  or  in  the 
rules  and  regulations  of  the  Division  of  Health  any 
requirement  that  the  death  certificate  of  a nerson  not 
embalmed  be  filled  out  by  a licensed  embslmer. 


CONCLUSION 


Therefore,  It  Is  the  conclusion  of  t'  ls  Deoartment  that 
there  Is  no  legal  reaulr^ment  that  a licensed  embalmer 
fill  out  a death  certificate  of  a oerson  not  embalmed. 


Respectfully  submitted 
JOHN  R.  RATY 

Assistant  Attorney  Genersl 


APPROVED: 


JOHN  DAL  TO v 

ATTORNEY  GENERAL 


JMD:  A 


1)  Propositions  to  be  voted  upon  should  appear 
on  the  ballot  in  the  same  order  in  which  they 
appear  in  petitions  circulated  among  voters; 

?)  In  precincts  where  voting  machines  are  used 

there  need  be  no  rotation  of  the  names  of  can- 
didates; 3)  Not  legal  to  reconstruct  election 
precincts  so  that  each  precinct  would  have  ap 
proximately  800  voters  instead  of  the  number 
now  provided  by  law. 

December  16,  1953 


hoard  of  Election  Commissioners 
Kansas  City, 

Missouri. 

Cent lemon: 

This  department  is  In  receipt  of  your  recent  request  for  an 
official  opinion.  The  opinion  request  reads  a3  follows: 

”1.  .-/hen  there  are  to  be  five  separate  proposi- 
tions to  be  submitted  at  a special  bond  election  is 
there  any  requirement  that  the  order  of  the  proposi- 
tions appear  on  the  ballots  in  the  same  order  as 
they  appeared,  on  the  petitions  which  were  circulated 
and  signed  by  the  requisit  number  of  qualified  vot- 
ers and  taxpayers  of  Kansas  City,  Missouri.  In  other 
words  if  the  3S&I  voting  machine  proposals  appeared 
in  numerical  order  1 and  2 in  the  petitions  and  the 
provisions  for  the  courthouse  improvements  and  a new 
courtnouse  appeared  as  3»  4 and  5 on  the  voter’s 
petition  would  it  be  necessary  to  have  these  proposi- 
tions appearing  in  the  same  order  on  the  ballot. 

" This  question  has  come  up  because  the  County  Judges 
desire  to  place  propositions  three,  four  and.  five  as 
it  appeared  on  the  petitions  in  numerical  order  one, 
two  an  1 three.  This  for  the  reason  it  would  more 
readily  oome  to  the  attention  of  the  voters. 

”2.  Under  the  new  voting  machine  law  there  is  no  re- 
quirement made  for  the  rotation  of  candidate's  naie 
as  is  presently  required  under  Section  120.450  K.S.Mo. 
1949.  The  board  should  like  to  know  if  in  the  event 
voting  machines  are  adopted  would  this  conflict  prevent 
the  practicable  application  and  use  of  such  voting  ma- 
chines or  does  the  voting  machine  law  which  was  enacted 
subsequent  to  the  above  Section  120.450  supersede  the 
above  section  in  so  far  as  it  conflicts  therewith. 

”3.  The  election  board  has  found  by  research  and  survey 
that  it  would  be  yr  aetical  to  divide  the  voting  precinct 
into  numbers  approximating  eight -hundred  voters  each  and 
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that  would  be  the  plan  in  the  event  voting  machines 
are  adopted.  However,  Section  117.200  would  seem 
to  restrict  the  number  of  voters  in  a section  to 
approximately  five-hundred.  Therefore,  the  board 
- would  like  to  know  if  they  are  required  to  restrict 
the  number  of  precincts  to  five  hundred  voters  in 
view  of  the  fact  they  will  be  operating  under  the 
new  voting  machine  law  which  was  passed  subsequent 
to  117.200.  It  might  be  pointed  out  that  there  is 
no  provision  for  the  number  of  voters  in  a voting 
precinct  under  the  new  voting  machine  law. 

"We  would  appreciate  your  opinion  on  the  above  mat  _ 
ters  as  soon  as  practicable." 

Your  first  question  is  whether  the  five  separate  propositions 
to  be  voted  on  must  appear  on  the  ballot  in  the  same  order  in  which 
they  appeared  on  the  petition  which  was  circulated  for  signature 
by  voters,  or  whether  that  order  can  be  changed. 

In  answer  to  this  question  we  will  state  that  we  have  been 
unable  to  find  any  law  which  directly  or  indirectly  indicates  that 
the  order  in  which  propositions  appear  on  a circulated  petition  is 
the  order  in  which  such  propositions  must  appear  on  the  ballot.  In 
the  absence  of  any  directive  in  this  matter  we  feel  that  the  order 
of  the  propositions  in  the  petition  should  be  maintained  on  the  bal- 
lot. We  believe,  therefore,  that  the  five  propositions  which  you 
mention  should  appear  upon  the  ballot  in  the  order  in  which  they 
appeared  in  the  petitions. 

Your  second  question  is  whether,  when  voting  is  by  means  of 
a voting  machine,  there  must  be  a rotation  of  the  names  of  candi- 
dates such  as  is  required  by  Section  120.4-50,  RSMo  194-9. 

We  believe  that  there  need  not  now  be  compliance  with  Section 
120.4-50*  supra,  insofar  as  the  rotation  of  names  is  concerned.  In 
an  opinion  rendered  on  July  6,  1953,  to  Honorable  Michael  J. Doherty, 
Chairman,  Board  of  Election  Commissioners  of  St.  Louis,  a copy  of 
which  is  enclosed,  we  held  that  the  constitutional  provision  which 
requires  that  ballots  be  numbered  did  not  apply  when  voting  was  by 
machine.  This  holding  was  bottomed  upon  the  theory  that  the  Con- 
stitution (Section  3,  Article  IV)  provides  one  procedure  when  vot- 
ing is  by  ballot  and  another  procedure  when  voting  is  by  machine, 
and  that  the  procedure  of  voting  by  ballot  does  not  apply  to  ma- 
chine voting  when  there  is  a conflict  between  the  two  procedures. 

In  this  regard  Paragraph  4-  of  Section  8 of  Senate  Bills  Nos. 

134-  anci  135,  reads  as  follows: 
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"The  order  of  the  arrangement  of  parties  and 
candidates  shall  be  as  now  provided  by  law 
not  in  conflict  herewith  except  that  the  con- 
ditions for  nomination  for  any  one  office  at 
any  primary  eleotion  shall  be  listed  in  the 
order  of  filing,  and  the  order  of  the  arrange- 
ment of  the  parties  on  the  state  and  county 
primary  elections  shall  be  as  now  provided  by 
law  for  general  elections." 

We  here  call  particular  attention  to  the  word  "conditions" 
above.  In  the  position  in  which  it  is  placed  we  are  unable  to  at- 
tribute any  meaning  to  it.  We  feel  that  it  is  a typographical 
error  and  that  the  word  intended  was  "candidates".  We  shall,  there 
fore,  proceed  on  the  assumption  that  the  word  meant  is  "candidates" 
The  paragraph  would  then  read: 

"The  order  of  the  arrangement  of  parties  and  can- 
didates shall_J>e  as  now  provided  by  law  not  in 
conflict  herewith  except  that  the  candidates  for 
nomination  for  any  one  oi'jflce  at  an,  pri.tq  elec- 
tion shall  fee  listed  in  the  order  pi  riling,  and 
t: ;o  order  of  the  arrangement  of  the  parties  on  the 
state  and  county  primary  elections  shall  be  as  now 
provided  by  law  for  general  elections." 

(Emphasis  ours.) 

The  underlined  portion  of  the  above  paragraph  is  believed  to 
be  in  direct  conflict  with  the  provision  of  Section  120.450,  supra, 
which  requires  rotation  of  names,  and  since  it  is  in  conflict  pre- 
vails in  view  of  Sections  22,  23  and  24  of  the  Voting  Machine  Law 
which  sections  read  as  follows: 

"Section  22.  All  of  the  election  laws  now  in 
force,  and  not  inconsistent  with  the  provisions 
of  this  act,  shall  apply  with  full  force  and  ef- 
fect to  elections  in  cities  and  counties  using 
voting  machines.  Nothing  in  this  act  shall  be 
construed  as  prohibiting  the  use  of  a separate 
ballot  for  constitutional  amendments  and  other 
public  measures. 

"Section  23.  'Where  voting  machines  have  been 
adopted  under  the  provisions  of  this  act  for 
use  at  general  or  special  elections,  such  ma- 
chines may  be  used  at  primary  elections.  When 
so  used  all  provisions  of  the  law  applying  to 
their  use  at  general  or  special  elections  not 
inconsistent  with  the  provisions  of  this  act, 
and  all  provisions  of  this  act  so  far  as  applicable 
shall  apply  to  the  use  of  such  voting  machines  at 
such  primary  elections. 
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"Section  2l+.  The  provisions  of  all  state  laws 
relating  to  elections  and  of  any  city  charter  or 
ordinance  not  inconsistent  with  this  chapter  shall 
apply  to  all  elections  in  districts  or  precincts 
where  voting  machines  are  used." 

And  finally,  we  direct  attention  to  Section  7 of  the  Voting 
Machine  Law,  which  states  that:  "Any  kind  or  type  of  voting 
machine  shall  be  approved  which  is  so  constructed  as  to  fulfill 
the  following  requirements:",  after  which  is  a list  of  thirteen 
requirements  none  of  which  touches  upon  the  matter  of  rotation 
of  names.  It  is,  therefore,  our  belief  that  when  voting  is  by  a 
machine,  rotation  of  names  of  candidates  is  not  necessary. 

Your  third  question  is  whether,  if  voting  .machines  are  adopt- 
ed, it  would  be  legal  to  divide  the  voting  precincts  in  numbers  of 
approximately  eight  hundred  voters  each  instead  of  having  approxi- 
mately five  hundred  voters  in  each  precinct  as  is  now  provided  by 
Section  117.200,  RSMO  191+9. 

We  here  note  that  Section  117.200  RSMo  191+9  was  repealed  by 
Senate  3ill  111  which  was  enacted  by  the  66th  General  Assembly, 
however,  this  section,  which  was  re-enacted  as  Section  117.190, 
does  not  change  the  repealed  section  in  respect  to  the  number  of 
voters  in  a precinct. 

It  is  our  opinion  that  these  precincts  could  not  be  changed  to 
have  approximately  eight  hundred  voters  each  instead  of  the  five 
hundred  which  is  now  provided  by  Section  117.190,  supra. 

As  we  have  pointed  out  above,  and  as  is  pointed  out  in  the 
Doherty  opinion,  a copy  of  which  is  enolosed,  when  there  is  a 
conflict  between  State  laws  relating  to  elections  and  the  Voting 
Machine  Law,  the  latter  law  shall  prevail  in  those  places  where 
voting  machines  are  vised,  but  that  State  laws  which  are  not  in 
conflict  with  any  of  the  provisions  of  the  Voting  Machine  Law 
shall  apply  to  elections  in  precincts  where  voting  machines  are 
used.  Since,  as  you  point  out,  thore  is  no  provision  in  the  Vot- 
ing Machine  Law  regarding  the  voters  in  a precinct,  there  can  be 
no  conflict  with  the  provisions  of  Section  117.190,  supra,  that 
this  number  shall  be  approximately  five  hundred,  and  accordingly. 
Section  117.190  will  apply  in  precincts  where  voting  machines  are 
used. 


CONCLUSION 

It  is  the  opinion  of  this  department: 

1)  That  propositions  to  be  voted  upon  should  appear  on 
the  ballot  in  the  sarc  order  in  which  they  appear  in  petitions 
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circulated  among  voters; 

2)  That  in  those  precincts  where  voting  machines  are  used 
there  need  be  no  rotation  of  the  names  of  candidates; 

3)  that  it  would  not  be  legal  to  redistrict  election  pre- 
cincts so  that  each  precinct  would  have  ap proximate ly  eight 
hundred  voters  instead  of  tho  number  which  is  now  provided  by- 
law. 


The  foregoing  opinion,  which  x hereby  approve,  was  prepared 
by  my  Assistant,  Hugh  P.  Williamson. 


Very  truly  yours. 


HPW/ld 


JOHN  M.  DALTON 

Attorney  General 


Conditions  and  limitations  in  deeds  reserving 
control  tinder  "armories  for  non-military  uses 
not  Effected  by  subsequent  law  vesting  control 
in  the  adjutant  general. 

January  8,  1953  / ~ ^ 


Director  of  Facilities 
Adjutant  General's  Office 
Jefferson  City,  Missouri 

Dear  Sir: 

This  is  in  reply  to  your  request  for  an  opinion 
which  is  as  follows: 

"A  number  of  the  deeds  covering  sites 
on  which  state-owned  armories  were 
erected  under  the  PA  Program,  and 
authorized  by  the  59th  and  60th  General 
Assemblies,  contain  reserve tions  in 
favor  of  the  local  governmental  unit 
or  agency  providing  the  site. 

"These  reservations  in  some  instances, 
vest  the  control  and  management  of  the 
building  for  non  m lltary  use  in  the 
local  agency. 

rtA  copy  of  one  such  deed,  that  at 
Kennett,  Missouri,  is  enclosed  and  you r 
opinion  is  requested  as  to  rhat  affect 
the  provisions  of  Sec.  23.13  (Pare  8) 
of  the  act  approved  9 October  1951# 
designed  as  H.  B.  133*  66th  General  As- 
sembly has  on  the  easements  and  reserva- 
tions contained  in  the  enclosed  deed." 

House  Pill  1 33  of  the  66th  General  Assembly  is  to  be 
found  in  Lews  of  Missouri,  195l»  and,  in  particular.  Section 
33  (13)  thereof  at  pare  6o0,  which  is  as  follows: 

"Re  shall  have  control  of  all  armories 
that  aro  owned,  erected,  purchased,  leased 
or  provided  by  the  state.  The  adjutant 
general,  in  the  name  of  the  st- te  of  Mis- 
souri, may  ncouire  by  purchase  and  may 
roceivo  by  donation  or  dedication  any 
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C.  H.  Engelbrecht 
Colonel,  AUS  (Ret.) 
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property  which  may  be  used  for  military 
purposes.  For  the  control  and  manage- 
ment of  armories  described  in  this 
section,  the  adjutant  general  may  estab- 
lish armory  boards,  the  personnel  of 
which  shall  serve  without  pay.  Such 
boards,  subject  to  the  direction  of  the 
adjutant  general,  shall  control,  manage 
and  supervise  all  activities  in  such 
armories  and  may  rent  such  armories  to 
nersons  or  organizations  not  connected 
with  the  organized  militia.” 

The  primary  and  fundamental  factor  in  construction  of  a 
statute  is  the  ascertainment  of  lawmakers*  intention. 

Turner  v.  Kansas  City,  191  S.W.  (2d)  612,  35k  Missouri  657. 

It  is  to  be  noted  that  the  deed  which  accompanied  the  request 
for  an  opinion  provided  for  certain  conditions  and  limitations. 
This  deed  was  given  under  Section  6k3  R.S..I929.  Reenacted, 
Laws  1933*  p.  ?5l.  That  section  reads  as  follows: 

"Whenever  any  devise,  bequest,  donation, 
gift  or  assignment  of  money,  bonds  or 
choses  in  action,  or  of  any  property,  real, 
personal  or  mixed,  shall  be  made  or  offered 
to  be  made  to  this  state,  the  state  board 
of  education,  as  constituted  by  law,  shall  be 
and  are  hereby  authorized  to  receive  and 
accept  the  same  on  such  terms,  conditions 
and  limitations  as  may  be  agreed  upon  between 
the  grantor,  donor,  or  assignor  of  said  pro- 
perty and  said  officials  constituting  said 
board,  so  that  the  right  and  title  to  shall 
pass  to  and  vest  in  this  state;  and  all  such 
property  so  vested  in  this  state  and  the 
proceeds  thereof  when  collected,  may  be 
appropriated  for  educational  purposes,  or 
for  such  other  nurooses  as  the  legislature 
may  direct.  The  intention  of  this  act  is  to 
abolish  the  commission  heretofore  created  to 
accept  devises,  benuests,  donations,  gifts 
or  assignments  of  money,  bonds  or  choses  in 
action,  or  of  any  property,  real,  personal 
or  mixed,  and  to  transfer  such  duties  to  the 
state  board  of  education.” 

Therefore,  it  is  to  be  seen  that  the  deed  to  the  land 
upon  which  the  armory  was  later  constructed  was  accepted 
by  the  state  on  the  terms,  conditions  and  limitations  set 
forth  in  said  deed.  Since  the  acquis' tion  and  construction 
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of  the  airaory,  these  conditions  and  limitations  have  been 
in  force  and  effect.  We  do  not  believe  that  it  was  the 
intention  of  the  legislature  to  remove  such  terms,  condi- 
tions or  limitations  found  in  such  deeds  by  the  enactment 
of  House  Bill  133*  W®  believe  that  the  correct  construction 
to  be  placed  on  this  statute  is  that  the  adjutant  general 
has  control  of  armories  subject  to  valid  conditions  and 
limitations  contained  in  deeds  to  the  land  on  which  the 
armories  are  located.  We  do  not  believe  that  the  import 
of  House  Bill  133  is  to  remove  those  conditions  and  to 
grant  full  control  in  the  adjutant  general  without  regard 
to  the  conditions  and  limitations  contained  in  the  deeds 
conveying  the  property  to  the  State  of  Missouri. 


CONCLUSION . 

Therefore  it  is  the  opinion  of  this  department  that 
reservations  in  deeds  vesting  control  and  management  of 
armory  buildings  for  nonmilitary  use  in  a local  agency 
have  not  been  /eiffocted  by  House  Bill  133  of  the  66th 
General  Assembly  providing  generally  that  control  and 
management  of  armories  ^iall  be  under  the  control  of  the 
adjutant  general. 

Respectfully  submitted. 


JOHN  R.  BATY 

Assistant  Attorney  General 


APPROVED: 


Attorney  General 


JRB: sw 


f' 


i 


ADJUTANT  GENERAL* S 
OFFICE: 
TITLE: 


Examination  of  quitclaim  deed  and  abstract  of 
title  to  land  located  in  Mexico,  Mo. as  site 
for  construction  of  two -place  hangar  for 
Army  liaison  aircraft. 


January  21,  1953  >v 

M 


Colonel  C,  H.  Engelbrecht 
Director  of  Facilities 
Adjutant  General’s  Office 
Jefferson  City,  Missouri 

Dear  Col,  Engelbrecht: 


JohMlbcMnsen 


This  will  acknowledge  receipt  of  your  request  to  examine 
the  two  enclosed  abstracts  of  title,  compiled  and  certified 
to  by  the  Audrain  County  Abstract  Company  under  date  of  July 
29,  1952,  to  the  following  described  land  located  in  Audrain 
County,  Missouri: 


MCommence  at  the  Northeast  corner  of  Section 
Thirty-two  (32)  of  Township  Fifty-one  (£l) 
North,  Range  Eight  (8)  West,  in  Audrain 
County,  Missouri,  and  run  West  along  the 
North  line  of  said  section  six  hundred  sixty 
(060)  feet,  thence  South  forty  (I4.O)  feet, 
more  or  less,  to  the  South  line  of  the  right 
of  way  of  U.  S.  Highway  and  thence  South 
two  hundred  seventy  (270)  feet  for  the  point 
of  beginning.  Run  thence  West  one  hundred 
fifty  (150)  feet,  thence  South  parallel  to 
the  East  line  of  said  section  one  hundred 
twenty  (120)  feet,  thence  East  one  hundred 
fifty  (l50)  feet,  and  thence  North  parallel 
to  the  East  line  of  said  section  one  hundred 
twenty  (120)  feet  to  said  point  of  beginning;” 


Subsequent  to  your  request  to  examine  these  abstracts  of 
title  and  on  September  17,  1952,  we  requested  certain  require 
ments  be  met  before  we  could  approve  said  abstracts  of  title. 
These  requirements  have  now  been  met  to  conform  with  our 
request  as  of  that  date. 


This  Is  to  certify  that  title  to  the  real  estate  located 
in  the  City  of  Mexico,  Audrain  County,  Missouri,  and  as 
described  In  Quitclaim  Deed  from  the  City  of  Mexico  to  the 
State  of  Missouri,  dated  the  12th  day  of  January,  1953 » is 
adequate,  subject  to  no  encumbrances,  and  vested  in  the  State 
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of  Missouri i under  local  laws  and  ordinances,  to  the  use  for 
which  the  facility  is  intended. 


Respectfully  submitted. 


AUBREY  R.  HAMMETT,  JR. 
Assistant  Attorney  General 


APPROVED: 


JOHN  M.  DALTOlf 
Attorney  General 
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COUNTY  CORONER: 


Duty  of  county  coroner  in  making  a transcript 
of  testimony  at  inquest  proceedings  involving 
several  persons. 


I FILED 

a ? 


March  6,  1953 


Honorable  Irvin  D.  Emerson 
Assistant  Prosecuting  Attorney  of 

Jefferson  County 
Hillsboro,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  recent  request  for  an  official  opinion 
of  this  office  which  request  reads  in  part  as  follows: 

nThe  county  coroner  here  in  Jefferson  County 
has  requested  this  office  to  obtain  an  opinion 
as  to  whether  his  duty  requires  him  to  make 
separate  copies  of  transcript  and  jury  verdict 
on  each  individual  where  the  inquest  on  seven- 
teen individuals  was  held  jointly.  A further 
question  is  whether  the  county  court  is  liable 
for  the  costs  of  preparing  separate  transcripts 
or  just  one  transcript  covering  the  entire 
seventeen  persons." 

You  inquire  v/hether  a county  coroner  of  a county  of  the  third 
class  has  the  duty  of  making  separate  copies  of  a transcript  of  the 
evidence  and  jury  verdict  at  an  inquest  involving  several  persons  who 
came  to  their  death  at  the  same  time  and  by  the  same  casualty. 

r 

Section  53*260,  RSMo  1949,  authorizes  a coroner  to  issue  warrant 
to  summon  a coroner's  jury.  Other  provisions  authorizes  the  coroner 
to  administer  oaths  to  juries  and  witnesses.  Section  53.350  provides 
that  the  evidence  taken  shall  be  reduced  to  writing  as  follows: 

"The  evidence  of  such  witnesses  shall  be 
taken  down  in  writing  and  subscribed  by 
them,  and  if  it  relate  to  the  trial  of  any 
person  concerned  in  the  death,  then  the 
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coroner  shall  bind  such  witnesses,  by  re- 
cognizance, in  a reasonable  sum  for  their 
appearance  before  the  court  having  criminal 
jurisdiction  of  the  county  where  the  felony 
appears  to  have  been  committed,  at  the  next 
term  of  court  thereof,  there  to  give  evidence; 
and  he  shall  return  to  the  same  court  the  in- 
quisition, written  evidence  and  recognizance 
by  him  taken." 

Section  5^. 360,  RSMo  1949,  provides  that  the  jury  verdict  shall 
be  in  writing  as  follows: 

"The  jury  having  viewed  the  body,  heard  the 
evidence,  and  made  all  the  inquiry  in  their 
power,  shall  draw  up  and  deliver  to  the  coroner 
their  verdict  upon  the  death  under  consideration, 
in  writing  under  their  hand,  and  the  same  shall 
be  signed  by  the  coroner." 

The  purpose  of  a coroner’s  inquest  is  to  ascertain  the  cause  of 
death.  In  the  case  of  Boisliniere  v.  The  Board  of  County  Commissioners, 
32  Mo.  375,  the  court  said: 

"The  object  of  an  inquest,  of  course,  is  to 
ascertain  the  cause  of  death  - whether  it 
was  the  result  of  violence  or  criminal 
agency;  * * *•" 

In  a case  where  several  persons  came  to  death  at  the  same  time 
and  as  a result  of  the  same  calamity,  and  the  inquest  is  held  jointly, 
the  witnesses  would  be  testifying  as  to  the  same  cause  and  would  return 
the  same  verdict.  In  such  a case  we  are  of  the  opinion  that  the  coroner 
would  be  required  to  make  but  one  transcript  of  the  testimony. 

You  will  note  that  Section  1.030,  RSMo  1949,  provides  that  when- 
ever any  person  or  party  is  described  or  referred  to  by  words  import- 
ing the  singular  number,  several  persons  shall  be  deemed  to  be  in- 
cluded. Said  section  provides  in  part  as  follows: 

"2.  When  any  subject  matter,  party  or  person 
is  described  or  referred  to  by  words  importing 
the  singular  number  or  the  masculine  gender, 
several  matters  and  persons,  and  females  as 
well  as  males,  and  bodies  corporate  as  well  as 
individuals,  shall  be  deemed  to  be  included." 
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Therefore,  keeping  in  mind  that  the  purpose  of  an  inquest  is  to 
determine  the  cause  of  death  and  if  the  cause  be  a result  of  a common 
calamity,  we  believe  that  the  term  "body"  as  used  in  the  law  relating 
to  a coroner,  would  include  the  plural  and  only  one  inquest  would  be 
held  and  therefore,  only  one  transcript  of  the  testimony  would  be  re- 
quired* 

Having  thus  determined  that  the  coroner  would  be  required  to 
make  but  one  transcript,  we  believe  that  your  second  question  stands 
answered  since  certainly  the  coroner  would  not  be  entitled  to  costs 
in  any  form  for  duties  which  he  is  not  required  to  perform. 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  where  several 
persons  come  to  their  death  at  the  same  time  by  the  same  calamity,  the 
coroner  would  only  be  required  to  make  one  transcript  of  the  testimony 
and  Jury  verdict  at  the  inquest  proceedings. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  Assistant,  Mr.  D.  D.  Guffey. 


Very  truly  yours, 


JOHN  M.  DALTON 
Attorney  General 
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Colonel  C.  H,  'ingolbreoht 
Director  of  Facilities 
Adjutant  General •»  Office 
Jefferson  City,  Wlssovjri 

bear  Colonel  En^elbrochtt 

be  h/ivo  given  careful  conn  Iteration  to 
for  an  opinion,  which  request  ia  as  follows: 
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"Enclosed  herewith  pltiase  find  copy  of 
lease  between  the  Central  Broom  Company 
Joffernon  City,  Missouri,  and  the  State 
Missouri,  covering  a structure  in  JefJie 
City  new  used  an  an  armory.  '®®  ■ 


"There  ie  also  enclo/iod,  copy  of  a notifi- 

cation  signed  by  both  seller  and,  buyeri-toJOTI^W^SMifl 
the  effect  that, said  etructuro  had  been-'.®® 
sold  by  Central  Broom  Company  to 
Hirst  Grocery  Company,  and  tho 

19526n°d  th6  b'uyer  ,,rf®otive  30  5eptemberi;®||'|^^^|y!|yt| 

"Further,  there  is  onoloeed  a le tter ':tvom. 

tho  Shjryook-h.tro t Grocery  Company  whoj^oln 

the  now  owner  chullongos  tho  legality  of  ',  ■ '>0  V/',®1 

the  renewal  clause.  Said  renewal  Olftuse  • X .:f : 

has  boon  used  for  many  years  in  armory- 

leaaofj  (wo  find  no  record  as  to  whon. ,l-thl«:; " 
form  was  f irat  adoptod)-  and  ooo^nirxgly  *tho  ■ ■ ■A'i^ T-' ^ PH  •. • ;- \ 
question  as  to  whether  this  renewal  olau e«c77^p^^hvS'-®7-y,7?h7 
is  legal  has  never  previously  arisen*  t’<  / 1 7 

"Your  opinion  is  requested  as  to  whetheri®:Fj®7:7«^':;®P®.^®c7®:;p| 
tho  renewal  provision  no  set  forth  in  *7 •=' ; ' \ -' V X* 
Paragraph  5 of  enclosed  lease  is  binding.;'  / '7^  i^1 
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The  renewal  clause  of  said  lease  is  as  follows* 


■3?  '>'■ 


"This  lease  may,  at  the  option  of  tho.  State  l'$ 
of  Missouri,  be  renewed  from  year  to  year  • ■ I?: 


■,  M 


• -’V 


V01  0: 


at  a fixed  rental  of  three  thousand  dollars  . (’I  <)*  : ' 

f >3, 000, 00)  por  annum  and  otherwise  upon  ' uYT^vtS 
the-  torms  and  conditions  specified,-  provided  1' “I  4;'  jv , 

notice  bo  givon  in  writing:  to  the  LoMorV^?:^ 
at  .least  sixty  (bO)  days  before  this  lease  d(A  ’'I  '<>’/’ 
or  any  renewal  theroof  would  otherwise < * 
oxpiroj  Provided  that  no  renewal  thereof  1 > *wv\i 

shall  extend  tho  period  of  ocuupancy  of  the  > fc  ' T h i r ‘ 
promises  beyond  tho  30th  Day  of  June  19J> £ . " ^ i 0J:- : ' n ' : 

v '°r  , of  thf>  1<mno<1  property  questions  the;/',1'  i ' ,l  ;•  ' 

locality  of  this  clause  on  tho  ground  that  "it  does  not  !'  ", 

legally  fulfill  tho  full  obligation  to  both  parties  as  there  '' t ' 

«r*f.n0  *2.®  oan  bo  appropriated  for  tho  payaentKbf  c ifWr • 

rant  past  tno  biennial  ending  June  30,  195),''  ^ ^ 

Tho  Constitution  of  Missouri  places  c o r t a in  r o n taftJ  iffc’  id 
upon  tho  expenditure  of  public  funds,  u-'  yv  1 

Section  23  of  Article  IV  is  as  follows* 

Fiscal  year-limitations  on  appropriations—**  i >.  < 

specification  of  amount  and  purpoBQ.-«The 
fiscal  year  of  tho  state  and  all  its 
agencies  shall  'bo  the  twelve  months  begin- 

nlng  on  the  first  day  of  July  in  each  year.  4? 

Tho  general  aaaamblv  shall  wtim 


Tho  Constitution  of  Missouri  places  certain  roatriiitidns  ■ 
upon  tho  expenditure  of  public  funds.  p , 


Section  23  of  Article  IV  is  as  follows* 


Fiscal  yoar--l imitations  on  appropriations— •»  i ' l >.  < 

npocif  lcation  of  amount  and  purpose.-- The  frV  v ; 

fiscal  year  of  tho  state  and  all  Ltn  ■r'- : 

agencies  shall  bo  the  twolve  months  begin-  1 1 i it  ‘ 1 l 
nlng  on  the  first  day  of  July  in  each  year.'  f ' J 1 
iho  genera]  assembly  shall  make  appropriations  • u'.. uu  ' yC;/  ' 
for  one  or  two  fiscal  ye  rs,  and  tho  o3rd  i j , >"  J 

Oenoral  As mamol y shall  also  mako  appropriations  v',  *-  4 » t »«— 
lor  the  six  months  ending  June '30, 
appropriation  law  shall  distinctly  specify  the  ffl  $ 
amount  and  purpose  of  the  a ppropr ia t ion  wi thbdt '4;V' ’•■/Vcvr-'v-f. 
reference  to  any  other  law  to  fix  the  amount,1  • i • 1 ' 


or  purpose,' 


Section  23  of  Article  IV  la  as  follows i 


"Withdrawal,  from  treasury— limitations  ' on' 

authority  to  incur  obligations— certifies-  \ I 

tions  by  comptroller  and  auditor— oxpiratiaivj'Vvf'?  v.:/  - f-  ' 

of  appropriations.— -No  money  shall  bo  with-. < 10  • . 

drown  a rom  th©  states  trcn sui*y  dxoopt  by  / 

warrant  drawn  in  accordance  with  an  appropr  Lu-  l 

tion  mado  by  law,  nor  shall  any  obligation  ;!’or  U < ' 

tho  payment  of  money  be  incurred  unless  th«  i * ,■  * f 

comptroller  certif  Joa  it  for  payment  and  , 0 M 0 
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tho  state  auditor  certifies  that  tho 
expenditure  In  within  tho  purpose  of 
the  appropriation  and  thu  t thoro  is  in  . ;J  1,.;  , ; » 

tho  appropriation  an  unencumbered  bnl»" 
a noo  fluff  iolonfc  to  pay  it.  At  the  time  -^-’v'Yviv' '.  :m'1 
of  issuance  each  such  oortlf icatlon  shall 
be  entorod  on.  tho  general  accounting  books  . : i 

no  an  oncumbnar.ee  o'n  tho  appropriation.  ^ 

Mo  appropriation  shall  confor  authority  -f';ir 

to  incur  an  obligation  after  tho  tormln-  • 

; .r  a lion  of  tho  f local  period  to  which  it  i: . >■  ’.'h  • , , 

relates,  and  every  appropriation  shall  r/l 

expire  nix  months  after  tho  and  of  the 
period  for  which  made."  r- 

It  seems  that  the  Constitution  makes  it  perfectly  1 
clear  that  the  legislature  cannot  appropriate  funds.} for : li 
expend  iture  beyond  the  current  biennial  period,  and ■■' u 
has  been  hold  that  -a  state  agency  cannot  enter i»t©  *eoft^$ ^ 'l 4 
tract  for  tho  expenditure  of  state  funds  after  the : end'hl*  * * 
of  said  period.  White  v.  Jones,  177  3.W,  (2d)  60J. . • ' 

The  case  now  under  oonsiderfit. ion,  however,  does  notf  £4  .4 
bo  long  in  this  category.  The  renewal  clause  of  tho  ■ leoatifj- ■ ] 

lfl  not  a contract  already  ontered  into.  It  is  simply  an- 4 • 
option  which  may  bo  e.xorclsod  by  tho  State  if  appropr ia-  y • ' ‘ 
tionn  can  bo  obtained  In  time  to  permit  tho  State  to  giv.j 
notice  an  required  In  an  Id  ronewnl  clause.  The  Legislature,/ 
now  In  Bcnnlon,  may  appropriate  funds  for  payment  of  the  u 
rentals  for  tho  year  beginning  July  1,  1903.  The  State;.*'  K 
then  could  make  uao  of  this  option  by  giving  notice  in  ' " j •' 
writing  to  tho  lessor  nt  least  sixty  days  boforo  the  lot.se 
would  o tho :w/ iso  expire.  ■ . , ■• 

COICI/lSTQ !]  V • : ' 

lit  in  tho  opinion  of  this  off  ice  th*  t tho  renewal  'clause 
contained  In  paragraph  0 of  the  learo  made  and  entered  into 
on  tho  f.Lrot  day  of  July,  1901,  by  and  between  tho  Central  ! 
Broom  Company  and  the  Adjutant  General  for  the  State  of.  . 
I'lrwjour  i , in  valid  and  may  be  enforced  on  the  option  of  tbo 
ftabn  if  appropriat  ions  f or  the  renewal  year  can  be  obtained 
arid  notice  riven  thereafter  to  tho  lessor  as  roqulrod  In  i 
««ld  renown  1 clause.  ;; 

fhe  i orogolnr  opinion,  which  I hereby  approve,  vva/n  pre- 
pared by  my  assistant,  ?J:f.  D.  A.  Taylor.  . - 
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truly  yours, 
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Attorney  General 
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TAXATION:  Proceeds  of  erroneous  sale  for  delinquent  real 

property  taxes  to  be  reimbursed  owner  from 
county  treasury. 


May  1,  1953 


Honorable  Irvin  D*  Dmerson 
Assistant  Prosecuting  Attorney 
Jefferson  County 
Hillsboro,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  official 
opinion  of  this  department,  reading  as  follows: 

"There  has  been  an  issue  arise  between 
the  Collector  of  Jefferson  County  and 
the  County  Clerk  of  Jefferson  Countv 
over  who  is  obligated  to  pay  the  1947 
tax  back  vhore  it  has  been  collected 
once  and  also  included  again  in  a 
subsequent  tax  sale  and  the  real  owner 
wishes  to  redeem  the  tax  certificate. 

The  facts  briefly  stated  are  thus: 

"The  taxes  on  a tract  of  land  in  Jef- 
ferson County,  Do.,  described  in  the 
tax  office  as  0 acres  being  part  of  lc  ts 
4-  and  5 of  Survey  1972  were  in 

arrears  for  194-7#  194-8#  194-9#  1950,  and 
1951  up  to  the  2q.th  day  of  December 
1951#  when  the  owner  through  an  agent 
paid  the  taxes  for  the  year  194-7  which 
payment  was  not  recorded  paid  on  the 
Collector^  books  although  a paid 
receipt  was  issued  for  such  payment. 

On  Aurust  27#  1952,  the  Collector  sold 
the  above  described  property  at  a sale 
for  $6^.00  # * for  the  taxes  due 
from  194-7,  194-9#  194-9#  19 $0,  and  1951. 

The  OYmer  now  wishes  to  redeem  the 
tax  certificate. 

"The  question  is  whether  Chapter  llj.0 
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Section  530  applies  to  this  situation 
and  the  year  19^4-7  taxes  should  be  paid 
out  of  tho  County  Treasury  or  whether 
Chapter  lkO  Sections  300  and  3^-0  apply 
and  the  Collector  is  liable  on  her  bond 
to  the  real  owner  of  the  land  for  19lj-7 
tax  being  included  in  the  sale  of  his 
land  for  taxes?" 

At  the  outset  it  becomes  pertinent  to  determine  the 
effect  of  the  purported  sale  for  the  taxes  for  the  year  19^7 
which  in  fact  had  been  paid  by  the  owner  of  the  real  property. 
That  such  paymont  had  the  effect  of  invalidating  the  sale  for 
that  year  appears  from  the  provisions  of  Section  llj.0.530, 

RS?'0  19^9*  which  reads  as  follows: 

"ll4.0,530.  Ho  sale  or  conveyance  of 
land  for  taxes  s- mil  ho  valid  if  .at  the 
time  ol*  hoi  nr.  listed  3 ;ch  land  shall  not 
Have  boon  liable  tc  tarnation,  or,  if 
liable,  the  taxes  thereon  shall  have 
beon  paid  before  sale,  or  if  tlie  des- 
cription is  so  imperfect  as  to  fail  to 
describe  the  land  or  lot  with  reasonable 
certainty  and  for  tho  first  two  enumer- 
ated causes,  the  money  paid  by  the 
purchaser  at  such  void  sale  shall  be 
refunded,  with  interest,  out  of  the 
county  treasury,  on  order  of  the  county 
court," 

(Emphasis  ours.) 

Apparently  no  actual  "conveyance"  of  the  real  property 
described  in  the  tax  certificate  of  purchase,  mentioned  in 
your  letter  of  inquiry,  has  been  made  by  the  collector.  This 
being  true,  it  seems  that  the  provisions  of  Section  ll[.0,5hO* 
RfT'o  1949 » become  controlling  with  respect  to  the  procedure 
now  to  be  followed.  This  statute  reads  as  follows: 

"l!j.0.5M>.  1,  Whenever  the  county 

collector  shall  discover,  prior  to  the 
conveyance  of  any  lands  sold  for  taxes, 
that  thm  sale  was  for  any  cause  whatever, 
invalid,  he  slxall  not  convey  such  lands; 
but  the  purchase  money  and  the  interest 
thereon  shall  be  refunded  out  of  the 
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county  treasury  to  the  purchaser,  his 
representatives  or  assigns,  on  the  order 
of  the  county  court*  * » * " 

\ 

(Emphasis  ours,) 

We  assume,  of  course,  that  the  19^7  taxes  actually  paid 
by  the  owner  of  the  real  property  were  duly  accounted  for  by 
the  county  collector  and  transmitted  to  the  county  treasury. 
Should  a contrary  factual  situation  exist,  then  the  owner 
of  the  real  property  would  be  relegated  to  an  action  against 
the  collector  and  the  sureties  on  his  official  bond  for  recovery. 


CONCLUSION 


In  the  premises,  v/e  are  of  the  opinion  that  the  refund 
of  the  proceeds  arising  from  the  sale  of  land  erroneously 
included  in  a sale  for  delinquent  taxes,  by  reason  of  such 
taxes  having  been  paid  prior  to  such  sale,  should  be  refunded 
to  the  owner  of  the  real  property  out  of  the  county  treasury, 
under  the  provisions  of  Section  ll{.0,5>L-0,  RSJ'o  19^9* 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Mr.  Will  P.  Berry,  Jr, 

Yours  very  truly. 


JO’  H M,  DALTON 

Attorney  General 
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County  court  of  Jackson  County  authorized  to 
appoint  county  counselor  for  a term  ending 
December  31 » 


FILED 


February  If,  1953 
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Honorable  Henry  Ii.  Fox,  Jr. 

Judge  of  County  Court 
Western  District 
Court  House 

Kansas  City  6,  Missouri 
Dear  Sir: 

Reference  is  ui&de  to  your  request  for  an  official 
opinion  of  this  department,  which  request  reads  as  follows: 

''During  the  month  of  July,  1952,  the 
County  Court  of  Jackson  County  made  an 
order  concurred  in  by  the  Eastern  and 
Western  Judges  and  voted  against  by 
the  presiding  Judge,  which  order 
appointed  the  county  counselor  for 
Jackson  County  for  a period  of  two 
years  ending  during  the  month  of  July, 

19514-.  Since  that  time  both  the  Eastern 
and  Western  Judges  have  been  succeeded 
by  the  newly  elected  judges. 

"It  is  contended  by  the  county  counselor, 
who  is  the  recipient  of  this  appoint- 
ment, that  the  newly  sworn  county  court, 
which  became  operative  January  1st,  1953* 
can  not  alter  that  authority  and  that 
he  can  not  be  discharged  from  office 
until  the  expiration  of  the  appointment. 

He  further  contends  that  if  this  court 
should  move  to  discharge  him  and  secure 
a new  county  counselor,  he  will  litigate 
the  matter  in  such  a manner  as  to  tie 
the  hands  of  the  court  in  making  payment 
to  other  county  offices. 


Honorable  Henry  H.  Fox,  Jr 


"In  particular,  we  call  your  attention 
to  the  phrase  in  section  p6«630,  which 
reads  as  follows : 

"•And  the  county  court  shall  appoint 
and  commission  as  other  officers  are 
commissioned,  a county  counselor.' 

"My  questions  are  as  follows: 

"(1)  Has  the  county  court  the  authority 
to  select  a county  counselor  of  its  own 
choosing  as  of  January  1st,  1953* 

"(2)  Is  there  any  method  by  which  the 
court  would  be  prohibited  from  paying 
other  county  officers  in  the  event  the 
answer  to  question  one  is  in  the 
affirmative. 

"(3)  Aside  from  the  statutory  provisions 
for  such  other  officers,  what  is  the 
particular  method  by  which  officers  of 
the  county  are  commis si oned. 

"Your  official  opinion  is  requested 
regarding  the  above  matters." 

You  have  proposed  three  separate  and  distinct  questions 
which  we  will  answer  in  the  same  order  as  they  appear  in 
your  opinion  request.  The  first  question  which  you  have 
proposed  is: 

"(1)  Has  the  county  court  the  authority 
to  select  a county  counselor  of  its  own 
choosing  as  of  January  1st,  1953*" 

The  statutes  relating  to  the  office  of  county  counselors 
and  providing  for  the  appointment  of  such  official  are  found 
originally  in  the  Laws  of  1887*  pages  129  to  131*  inclusive. 
They  first  became  the  subject  of  construction  by  an  appellate 
court  in  the  case  of  State  ex  rel.  Rosenthal  v.  Smiley  et  al., 
judges,  reported  263  S.W.  at  page  825.  In  that  case,  through 
inadvertence,  it  was  held  that  the  commencement  of  the  term 
of  the  county  counselor  provided  for  in  the  statutes  mentioned 
would,  in  each  county  affected  by  such  statutes,  be  the  date 
upon  which  the  original  appointment  was  first  made. 
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It  was  further  held  that  the  term  of  two  years  therein 
provided  for  would  expire  two  years  from  the  date  of  such 
original  appointment,  and  that  each  successive  term  would 
be  related  to  such  original  term  in  continuity.  With  respect 
to  this  portion  of  the  opinion  the  court  reached  an  erroneous 
conclusion  as  appears  from  a subsequent  opinion  of  the  same 
court  in  the  case  of  State  ex  rel.  Jones  v.  Smiley  et  al.. 
Judges,  reported  300  S.W.  459 • The  reason  for  such  later 
declaration  by  the  court  appears  from  the  opinion  in  the 
last  case  mentioned.  We  direct  your  attention  to  the  follow- 
ing excerpt  from  the  opinion,  l.c.  4^4* 

"The  right  result  was  reached  in  the 
Rosenthal  case  in  ruling  that  the  new 
county  court,  coming  into  office  on 
January  1,  1923#  could  appoint  a county 
counselor.  The  opinion  was  in  error, 
however  (as  we  now  see  in  view  of 
section  2,  Laws  of  1887#  p.  130,  which 
was  not  repealed  by  the  revising  act 
of  1889),  in  holding  that  the  term 
of  office  of  the  county  counselor  of 
St.  Louis  county  then  established  and 
which  began  on  December  1,  1922, 
continued  for  two  years  thereafter. 

"In  construing  only  sections  783#  784, 
and  786,  R.  S.  1919#  the  opinion  in 
the  Rosenthal  Case  was  eminently  correct. 

The  existence  of  section  2,  Laws  of 
1887#  p.  130,  as  a valid  and  existing 
statute,  was  not  suggested  by  counsel 
for  either  party,  and  certainly  was 
not  known  to  counsel  contending  for 
the  validity  of  the  order  of  the  county 
court  made  January  2,  1923,  else  its 
existence  would  have  been  suggested. 

The  Judges  of  this  court  have  enough 
to  do  without  tracing  the  origin  and 
subsequent  history  of  statutes  presented 
for  construction,  when  no  question 
concerning  such  origin  and  history  is 
presented  by  counsel. 

"As  section  2,  laws  of  I887,  p.  130, 
is  still  a valid  and  existing  law  and 
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fixes  the  term  of  the  office  of  county 
counselor  of  St.  Louie  county,  to  which 
office  the  respondents  had  the  right, 
in  January,  1925 * to  apooint  a county 
counselor,  to  a term  of  two  years,  be- 
ginning January  1,  1925 » the  order  of 
respondents  on  January  3*  1925*  appoint- 
ing John  A.  Nolan  as  county  counselor 
for  St.  LouIb  county  was  a valid  and 
lawful  order  and  the  trial  court  very 
properly  refused  to  quash  such  order • " 

Section  2 of  the  Act  of  1887*  referred  to  in  the  quoted 
excerpt,  read  as  follows: 

"Immediately  upon  the  going  into  effect 
of  this  act  the  county  court  of  such 
county  may,  in  their  discretion,  appoint 
a county  counselor,  who  shall  enter 
upon  the  discharge  of  his  duties  at 
once,  and  shall  discharge  the  duties  of 
said  office  until  the  first  day  of 
January,  1869 » and  until  his  successor 
is  duly  appointed  and  qualified,  and 
thereafter  a successor  shall  be  appoint- 
ed, who  snail  hold  his  office  as  is 
provided  in  section  one  of  this  act." 

Prom  the  foregoing  it  is  quite  apparent  that  in  all 
counties  affected  by  the  original  county  counselor's  act 
the  term  of  such  officer  commenced  on  January  1 of  the  odd 
numbered  calendar  years  and  terminated  on  December  31  of  the 
even  number od  calendar  years,  and  that  without  regard  to  the 
date  upon  which  the  original  appointments  in  the  various 
counties  had  been  first  made.  We,  therefore,  are  of  the 
opinion  that  throughout  the  entire  period  from  the  date  of 
passage  of  the  original  county  counselor's  act  mentioned, 
supra,  until  the  adoption  of  the  Constitution  of  194-5* 
there  was  in  existence,  either  in  fact  or  potentially,  the 
office  of  county  counselor  in  Jackson  County  with  a term 
comnencing  and  ending  in  accordance  with  the  above  rule. 

With  the  adoption  of  the  Constitution  of  194-5  a new 
question  presented  itself.  The  constitution  became  effective 
on  March  30*  194-5*  As  the  situation  then  existed  in  Jackson 
County*  there  was  a county  counselor  whose  term  would  not 
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expire  until  December  31,  I9I4.6.  In  connection  with  this 
phase  of  the  opinion  we  direct  your  attention  to  Section 
3 of  the  schedule  appended  to  the  Constitution  of  194£» 
lb  reads  as  follows : 

"Effect  on  existing  terms  of  office. 

— The  terms  of  all  persons  holding 
public  office  to  which  they  have 
been  elected  or  appointed  at  the  time 
this  Constitution  shall  take  effect 
shall  not  be  vacated  or  otherwise 
affected  thereby." 

The  provision  quoted,  as  we  view  it,  had  the  effect 
of  preserving  the  tenure  of  the  incumbent  of  the  office  of 
county  counselor  in  Jackson  County  until  the  expiration  of 
the  then  current  term,  to-wit : December  31*  19M>«  Support 
is  given  this  construction  by  virtue  of  the  opinion  of  the 
Supreme  Court  in  State  ex  inf.  Taylor,  Attorney  General,  v. 
Kiburz,  reported  208  S.W.  (2d)  285.  There  in  construing 
the  effect  of  Section  3 of  the  Schedule,  quoted  supra,  that 
court  said,  l.c.  288: 

"*  » & fi  3 of  the  Schedule  says, 

'The  terms  of  all  persons  holding 
public  office  to  which  they  have 
been  elected  or  appointed  at  the 
time  this  Constitution  shall  take 
effect  shall  not  be  vacated  or 
otherwise  affected  thereby.'  This 
provision  was  intended  to  protect 
the  then  Incumbents,  and  conferred 
upon  them  the  right  to  hold  for  the 
remainder  of  their  respective  terms; 
but  it  has  no  reference  to  their 
successors  because  it  does  not  pur- 
port to  speak  with  reference  to  the 
office  itself.  «■  # 

It  remains  to  also  inquire  as  to  the  effect  of  the 
adoption  of  the  Constitution  of  1945  upon  Section  2 of  the 
act  found  Laws  of  1887,  pages  129  to  131»  inclusive.  This 
is  of  significance  for  the  reason  that  in  the  case  previously 
mentioned,  viz..  State  ex  rel.  Jones  v.  Smiley  et  al.. 

Judges,  300  S.W.  4^9*  the  fact  that  such  Section  2 was  still 
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In  force  at  the  time  the  opinion  in  that  case  was  written 
was  declared  by  the  court  to  be  the  determining  factor  in 
the  conclusion  reached. 

We  have  examined  the  acts  of  tite  intervening  General 
Assemblies  and  do  not  find  any  repeal  having  been  effectuated 
of  Section  2 of  the  act  found  Laws  of  Missouri,  1887*  pages 
129  to  131*  in  the  period  between  the  date  of  the  decision 
and  the  present  date. 

To  determine  whether  or  not  the  adoption  of  the 
constitution  had  the  effect  of  repealing  this  section  we 
must  again  resort  to  the  Schedule  appended  to  the  Constitu- 
tion of  1945*  We  direct  your  attention  to  Section  2 of 
such  Schedule,  which  reads  as  follows: 

"Effect  on  existing  laws. --All  laws 
in  force  at  tne  time  of  the  adoption 
of  this  Constitution  and  consistent 
therewith  snail  remain  In  full  force 
and  effect  until  amended  or  repealed 
by  the  general  assembly.  All  laws 
inconsistent  with  this  Constitution, 
unless  sooner  repealed  or  amended  to 
conform  with  this  Constitution,  shall 
remain  in  full  force  and  effect  until 
July  1,  19^6." 

In  view  of  the  fact  that  Section  2 of  the  act  found 
Laws  of  Missouri,  1887*  pages  129  to  131*  Is  In  no  wise 
inconsistent  with  any  of  the  provisions  of  the  Constitution 
of  1945*  lve  are  of  the  opinion  that  such  section  yet  remains 
in  full  force  and  effect.  Therefore,  the  adoption  of  the 
Constitution  of  1945  did  not  affect  the  office  of  county 
counselor  as  it  then  existed  in  Jackson  County, 

No  action  was  taken  by  any  General  Assembly  convening 
subsequent  to  the  adoption  of  the  Constitution  of  1945  with 
respect  to  county  counselors  generally  until  the  passage  of 
an  act  of  the  04th  General  Assembly,  found  Laws  of  Missouri, 
1)^7*  Volume  II,  page  210,  effective  July  18,  1948*  It  is 
appai*ent  that  this  act  was  passed  pursuant  to  the  directive 
contained  In  Section  8,  Article  VI,  Constitution  of  1945* 
reading  as  follows: 

"Classification  of  counties— uniform 
laws,— Provision  shall  be  made  by 
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general  laws  Tor  the  organization  and 
classification  of  counties  except  as 
provided  in  this  Constitution.  The 
number  of  classes  shall  not  exceed 
four,  and  the  organization  and  powers 
of  each  class  shall  be  defined  by 
general  laws  so  that  all  counties 
within  the  same  class  shall  possess 
the  same  powers  and  be  subject  to  the 
sane  restrictions.  A law  applicable 
to  any  county  shall  apply  to  all 
counties  in  the  class  to  which  such 
county  belongs." 

You  will  ob serve  that  the  repealing  portion  of  this  act 
did  not  refer  to  nor  purport  in  any  manner  to  repeal  Section 
2 of  the  act  found  Laws  of  1887#  pages  129  to  131. 

The  newly  enacted  county  counselor's  act  read  in  part 
as  follows  : 

"Section  12990*  Law  department  established 
in  first-class  countie s— appointment, 
qualifications,  and  salary  of  county 
counselor  .—There  is  hereby  established 
in  counties  of  the  first  class  a law 
department,  and  the  county  court  shall 
appoint  and  commission,  as  other  officers 
are  commissioned,  a county  counselor 
who  shall  be  in  charge  of  the  law  depart- 
ment and  who  shall  possess  the  qualifica- 
tions required  by  law  of  judges  of  the 
circuit  court.  The  salary  of  the  county 
counselor  shall  be  $6500.00  per  annum, 
payable  monthly. 

««#»»»« 

"Section  12992.  Term  of  off ice— appoint- 
ment of  assistants. — The  county  counselor 
shall  hold  office  for  a term  of  two  years 
and  until  his  successor  is  duly  appointed, 
commie sioned  and  qualified,  * * *" 

What  was  the  legal  effect  of  the  passage  of  there 
statutes?  primarily,  it  brought  the  laws  relating  to  the 
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office  of  county  counselor  into  harmony  with  the  constitu- 
tional provision,  quoted  supra.  Comparison  of  the  prior 
acts  relating  to  the  rame  office  indicates  that  no  substantial 
change  was  made  in  the  office  itself  or  the  duties  thereof. 
Those  duties  remained  substantially  those  at  all  times  dis- 
charged by  the  county  counselor,  viz.,  the  rendering  of  legal 
advice  to  the  various  divisions  of  county  government  and 
officers  upon  matters  of  a civil  nature  and  the  representation 
of  the  county  in  civil  litigation.  We  do  not  believe  that 
the  repeal  and  re-enactment  had  the  effect  of  creating  a new 
office.  The  general  rule  is  that  the  mere  repeal  of  an  act 
creating  an  office  and  the  continuation  of  the  duties 
previously  discharged  by  anotner  officer  or  by  one  filling 
an  office  mentioned  in  the  re-enacting  statutes  does  not 
create  a new  office.  To  this  effect  see  67  C.J.S.,  "Officers," 
Section  9,  citing  Allen  v.  U.  S.  Fidelity  and  Guaranty 
Company,  109  N.E.  1035  (111#)#  and  State  v.  Powell,  ll\2  N.E. 
lj.01  (Ohio). 

It  has  further  been  held  that  the  repeal  of  a statute 
creating  an  office  and  the  re-enactment  of  a replacement 
statute,  containing  provision  for  appointment,  does  not  create 
a new  office  when  the  old  duties  are  continued  nor  is  re- 
appointment of  the  then  incumbent  required. 

In  Ford  v.  Boyd  County,  197  N.W.  953  (Nebraska)  the 
Supreme  Court  of  Nebraska  had  for  consideration  that  precise 
situation.  In  disposing  of  the  contention  that  the  then 
incumbent  of  an  office  must  necessarily  be  reappointed  the 
court  said: 


"Defendant  contends  that  plaintiff »s 
appointment  was  valid  only  until  the 
taking  effect  of  section  2395*  Comp. 

St.  1922,  and  that  thereafter  she  was 
not  authorized  to  act  as  clerk  of  the 
county  court,  because  she  was  not  re- 
appointed and  there  was  no  approval  of 
the  appointment  nor  salary  fixed  by  the 
county  board  after  the  new  act  took 
effect.  We  think  this  position  is 
untenable.  The  law  in  force  in  1919 
authorized  the  appointment  of  an  assist- 
ant to  act  as  clerk  of  the  county  court, 
and  further  provided  that  such  appoint- 
ment should  be  approved  and  salary 
fixed  by  the  county  board,  while  the 
law  of  1919  was  repealed,  yet  these 
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provisions,  in  effect,  vrero  carried 
forward  and  re-enacted  into  the  law 
of  1921.  The  provisions  of  section 
2395 1 relative  to  the  appointment  of 
a clerk  of  the  county  court  aad  Uio 
Tlx fog  *oT~~ salary,  was  but  a continua- 
tion oTThe  law  provTousiy  in  force. 

Jndor“rEie  clrcums  banco 3,  no  now 
appoln'tffliint  was  nc ccsTary."  Gage 
County  v.  Wrlgbt,  86  lltob.  3^-7,  125 
H.A.  o2B,“3Er Cyc.  1223.” 

(Emphasis  ours.) 

The  General  Assembly  itself  recognised  the  desirability 
of  continuing  the  terras  of  the  various  county  counselors  as 
they  then  existed  by  incorporating  in  the  act  Section  12993# 
reading  as  follows: 

"Law  does  not  affect  present  incum- 
bents.—Any  county  counselor  hereto- 
fore appointed  and  commia stoned  and 
now  acting  under  the  provisions  of 
Article  ij.  of  Chapter  Of?  of  the  Revised 
Statuc.es  of  Missouri,  1939#  or  under 
the  provisions  of  said  Article  and 
Chapter  as  amended.  Laws  of  Missouri, 

19 4I,  page  317#  shall  continue  in 
office  until  the  expiration  of  his 
commission  and  until  a successor  is 
duly  appointed  and  commissioned  under 
the  provisions  of  this  Act." 

It,  therefore,  becomes  necessary  to  re-examine  the 
situation  as  it  existed  in  Jackson  County  following  the 
passage  of  the  legislative  act  referred  to. 

There  then  existed  in  Jackson  County  the  office  of 
county  counselor  having  a term  expiring  on  December  31#  19^-8# 
determined  in  accordance  with  the  rule  declared  In  State 
ex  rel.  Jonas  v.  Smiley  et  al.,  judges,  300  S.W.  1^59*  That 
term  of  office  was  specifically  preserved  by  Section  12993# 
cited  supra.  It  must  also  be  kept  in  mind  that,  as  we  have 
pointed  out  heretofore.  Section  2 of  the  act  found  Laws  of 
1087#  pages  129  to  131#  was  still  in  full  force  and  effect, 
definitely  fixing  the  end  of  each  ensuing  term  as  being 
the  31st  day  of  December  in  the  even  numbered  years. 
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* 

It  Is  our  opinion  that  this  precise  condition  continued 
to  exist,  and  that  the  last  term  prior  to  the  date  of  this 
opinion  of  the  county  counselor  of  Jackson  County  expired  on 
the  31st  day  of  December,  1952.  It  is  our  further  opinion 
that  at  any  time  thereafter  the  county  court  of  Jackson 
County  was  empowered  to  appoint  a county  counselor  for  the 
ensuing  term  to  end  on  the  31st  day  of  December,  1954* 

That  the  conclusion  we  have  reached  is  In  accord  with 
common  law  principles  and  with  the  public  policy  of  the 
State  of  Missouri  appears  from  what  was  said  in  State  ex  rel. 
Rosenthal  v.  Smiley  et  al..  Judges,  263  S.W.  825,  l.c.  828, 
from  which  we  quote : 

* # It  is  a rule  of  the  common  law, 
founded  in  sound  public  policy,  that 
'the  appointing  power  cannot  forestall 
the  rights  and  prerogatives  of  their 
own  successors  by  appointing  successors 
to  office  expiring  after  their  power 
to  appoint  has  itself  expired.'  # ■* 

This  sa.de  public  policy  was  reiterated  in  State  ex  rel. 
Jones  v.  Smiley  et  al.,  judges,  300  S.W.  i}-59»  l.c.  I4.64., 
wherein  the  court  again  said: 

"It  was  apparently  the  policy  of  the 
General  Assembly  in  enacting  Laws  of 
I887,  pp.  129  to  131*  to  enable  a 
county  court,  entitled  to  the  benefits 
of  said  act,  to  be  advised  by  a county 
counselor  of  its  own  choosing,  and 
not  by  one  foisted  upon  it  by  an  out- 
olng  and  possibly  unfriendly  county 
court.  •»  * *M 

The  conclusion  we  have  reached  attains  this  desired 
result. 

We  have  given  due  regard  to  the  copies  of  various  orders 
made  by  the  county  court  of  Jackson  County,  but  for  the 
reasons  mentioned  in  State  ex  rel.  Jones  v.  Smiley,  et  al., 
judges,  300  S.W.  459#  we  do  not  consider  them  pertinent. 

Vie  have  also  given  consideration  to  the  amendatory  act  found 
as  House  Bill  No.  475#  end  incorporated  in  the  Missouri 
Revised  Statutes  Cumulative  Supplement,  1951#  page  50.  How- 
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ever,  fallowing  Ford  v.  Boyd  County,  cited  supra,  and  the 
rule  as  declared  in  67  C.J.S.,  M Officers,”  Section  9»  do 
not  thinrc  the  act  has  any  relevancy  to  this  opinion. 

The  second  question  you  have  proposed  is  : 

"(2)  Is  there  any  method  by  which  the 
court  would  be  prohibited  from  paying 
other  county  officers  in  the  event  the 
answer  to  question  one  is  in  the 
affirmative." 

We  are  not  aware  of  any  legal  proceeding  that  might  be 
brought  to  interfere  with  the  Jackson  County  court  making 
its  regular  disbursements  even  though  litigation  might  ensue 
with  respect  to  the  office  of  county  counselor.  At  most 
such  litigation  could  only  affect  the  payment  of  the  salary 
of  that  office. 

The  third  question  which  you  have  proposed  is: 

"(3)  Aside  from  the  statutory  provi- 
sions for  such  other  officers,  what  is 
the  particular  method  by  which  officers 
of  the  county  are  commissioned." 

There  appears  to  be  no  particular  mode  by  which  county 
officers  are  commissioned.  The  officer  elected  or  appointed 
derives  his  title  to  the  office  from  his  election  or  appoint- 
ment, and  the  commission  at  most  is  merely  evidentiary  of 
such  election  or  appointment.  However,  we  direct  your 
attention  to  Section  5,  Article  IV,  Constitution  of  Missouri, 
1945 » reading  as  follows: 

"Commissions  of  State  Officers  .—The 
governor  shall  commission  all  officers 
unless  otherwise  provided  by  law.  All 
commissions  shall  be  issued  in  the  name 
of  the  state,  signed  by  the  governor, 
sealed  with  the  Great  Seal  of  the  state 
and  attested  by  the  secretary  of  state." 

In  view  of  the  fact  thut  no  specific  provision  has  been 
enacted  by  the  General  Assembly  relating  to  the  commissioning 
of  persons  appointed  to  the  office  of  county  counselor,  it  is 
our  thought  that  the  above  constitutional  provision  should  be 
followed. 
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CONCLUSION 


In  the  premises  we  are  of  the  opinion: 

(1)  That  at  any  time  subsequent  to  January  1,  1953# 
the  comity  court  of  Jackson  County  is  empowered  to  appoint 
a county  counselor  for  a term  ending  on  the  31st  day  of 
December,  195lj.# 

(2)  That  no  litigation  based  upon  such  appointment 
can  have  the  effect  of  interfering  with  the  payment  of  the 
lawful  salaries  of  other  county  officials  and  employees  with 
the  exception  of  the  claimant  to  the  office  of  county 
counselor  and  such  persons  as  have  been  appointed  by  such 
official  under  statutory  authority  to  do  so;  and, 

(3)  That  the  Governor  of  the  State  of  Missouri  should 
commission  persons  appointed  to  the  office  of  county 
counselor  in  counties  of  the  first  class. 


This  opinion,  which  I hereby  approve,  was  prepared  by 
my  assistant,  Mr.  Will  F.  Berry,  Jr. 

Yours  very  truly. 


M.  DALTON 

Attorney  General 


WFB/fh 


MAGISTRATE  FEE:  Magistrate  fee  in  criminal  case 

allowed  for  eacn  proceeding,  and 
not  for  eacn  defendant. 


Honorable  J.  art/xur  Francis 

Judge  of  Probate  and  Magistrate  Court 

Ixon  County 

fronton,  Missouri 

Dear  Sir: 

We  nave  received  your  request  for  an  opinion  of  tnis 
department,  which  request  is  as  follows: 

"I  would  be  pleased  to  nave  your  opinion 
on  Sec.  4-&3*ulO,  cleric's  fees  in  tne 
Magistrate  Court,  as  to  wnetner  or  not 
the  Magistrate  Court  is  entitled  to  only 
one  fee  of  *2»50  in  a criminal  proceeding 
and  in  eacn  prelimixiary  nearing  instituted 
in  tne  Magistrate  Court,  under  paragrapn  2 
of  said  section  where  there  are  two  or  more 
defendants  in  a joint  information  or  com- 
plaint. 

"The  question  is,  are  we  supposed  to  cnarge 
only  *2.30  on  eacn  criminal  proceeding,  or 
shall  we  cnarge  4»2. 30  for  each  defendant 
named  in  said  criminal  proceeding?" 

The  provision  of  section  4-&3*&10,  RHMo,  1 jL^i,  about 
whicn  you  inquire,  reads  as  follows: 

" e # # 


"2.  In  each  criminal  proceeding  and 
in  each  preliminary  hearing  instituted 
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In  any  magistrate  court,  a magistrate 
court  fee  of  two  dollars  and  fifty  cents 
snail  be  allowed  and  collected  to  be  in 
full  lor  the  services  ol  the  magistrate 
or  tne  cleric  ol  said  court,  duch  fees 
snail  be  charged,  collected  and  disposi- 
tion thereof  snail  be  made  as  provided 
by  law  applicable  tnereto. 

" * » a 

In  the  case  of  In  the  Matter  ol  Murphy  and  Spillane, 

22  Mo.  App.  4.7b,  tne  St.  Louis  Court  ol  Appeals  consiaered 
the  question  of  wnether  or  not  tne  prosecuting,  attorney  was 
entitled  to  a single  lee  or  a lee  in  respect  of  each  defendant, 
in  a case  wnere  two  defendants  had  been  proceeded  against 
jointly  in  a single  ini ormation.  Tne  Court  in  that  case  stated 
at  22  Mo.  App.,  l.c.  L\.'l  ( i 

"Tne  question  in  tne  narrowest  form  ol 
statement  is,  wnether  tne  word  'convic- 
tion* in  the  above  clause  is  to  be  inter- 
preted as  meaning  a Judgment,  in  favor  of 
the  state,  in  a criminal  case,  upon  tne 
merits,  irrespective  ol  tne  number  ol 
defendants  against  wnom  it  is  jointly 
rendered,  or  such  a judgment  in  its  opera- 
tion against  eacn  of  several  defendants, 
rendered  upon  a single  information,  and 
alter  a single  trial. 

"I  am  of  opinion  that  tne  former  is  tne 
correct  view  of  the  meaning  ol  tne 
statute.  * * 

Tne  Court  furtner  stated  at  22  Mo.  App.,  l.c.  479: 

" * •»  * The  question  clearly  appears  to 
be  wnetner  there  was  more  tnan  one  prose- 
cution, one  trial,  one  verdict,  one  judg- 
ment. If  there  was,  tnen  the  prosecuting 
attorney  is  entitled  to  a separate  lee 
in  each  case;  if  there  was  not,  tnen  ne  is 
entitled  to  but  one  lee." 

The  Court  also  stated  at  22  Mo.  App.,  l.c.  q.&0: 
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M « a » But  the  statute  contemplates  the 
payment  ol'  lees  Tor  actual  services  only. 

The  payment  ol  lees  beyond  tnis  Is  illegal 
and  is  to  be  discountenanced,  an  olilcer 
who  makes  a journey  to  serve  a writ  upon 
two  defendants  at  the  same  place  is  entitled 
to  mileage  in  but  one  case,  unless  the  statute 
provides  otherwise,  because  ne  nas  performed 
but  one  journey.  A clerk  of  a court  of  record. 
who  enters  a jud^aent  against  several  defendants 
is  entitled  to  out  one  fee,  because  he  aas  per- 
Toriaed  out  one  act  oi  service.  So,  in  tuis  case, 
the  prosecuting  attorney  nas  performed  but  one 
act  of  service.  He  nas  drawn  but  one  informa- 
tion and  has  represented  the  state  at  but  one 
trial,  wnich  has  resulted  in  but  one  judgment 
or  conviction.  He  nas  rendered  suoatantiallj 
tne  same  service  which  ne  would  nave  rendered 
if  the  information  had  been  filed  against  one 
of  tne  defendants,  and  a trial  nad  taken  place 
thereon,  resulting  in  a conviction,  any  reason- 
ing, which  entities  aim  ~o  a duplication  of  nis 
fee,  would  entitle  the  jury  to  double  fees  for 
serving  at  the  trial,  and  tne  justice  to  a 
double  fee  for  entering  the  judgment.  Tne  case 
can  not  be  one  case  lor  every  purpose  except 
that  of  tne  fees  of  the  officers,  and  two  cases 
for  tnat."  (first  nmphaais  Ours.) 

The  statute  involved  in  your  question  provides  for  tne 
fee  for  "each  criminal  proceeding."  as  the  Court  in  the  above 
case  pointed  out,  when  there  is  a single  information,  there 
is  only  a single  proceeding,  regardless  of  tne  number  of 
defendants.  *e  think  tnat  the  holding  of  the  Court  in  tnis 
case  is  applicable  in  the  present  situation. 

We  might  point  out  that  following  tne  decision  in  the 
Murphy  and  3plllane  case,  the  statute  providing  for  the  fees 
of  tne  prosecuting  attorney  was  amended  (haws  of  Mo.,  1867, 
p.  166)  to  provide  tnat  his  fee  should  be  "for  the  conviction 
of  every  defendant",  as  is  now  provided  by  Section  56.310* 
RSMo,  194-9*  However,  tne  statutory  provision  for  tne  fee 
here  in  question  is  not  so  prescribed. 

Com  uhUslQR 


Therefore,  it  is  tne  opinion  of  tnis  department  tnat 
under  Section  ij.83.6l0  (2),  RSMo,  194-9*  tne  magistrate  court 
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fee  of  <#2.50  allowed  in  each  criminal  proceeding,  and  in 
each  preliminary  hearing,  is  to  be  Charged  for  each  such 
proceeding,  and  any  such  proceeding  in  wuich  two  or  more 
persons  are  charged  jointly,  is  but  a single  proceeding 
under  said  section. 

This  opinion,  whicn  I hereby  approve,  was  prepared  by 
my  Assistant,  Robert  R.  elborn. 


Yours  very  truly. 


JOhW  ii.  JALTJN 

Attorney  General 


PROSECUTING  ATTORNEYS:  Special  prosecuting  attorney  to 

be  appointed  by  court  having 
jurisdiction  of  criminal  case. 


April  24,  1953 


Honorable  Patrick  0.  Freeman,  Jr. 

Attorney  at  Law 
Thayer,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  department,  approved  by  the  Honorable  Percy  W.  Gullie, 
Prosecuting  Attorney,  Oregon  County,  Missouri,  and  reading  as 
follows : 

"Hon.  T.  W.  Mesara,  Magistrate  of  Oregon 
County,  Missouri,  has  requested  that  I 
write  to  your  office  requesting  an  opin- 
ion on  the  following  matter. 

"There  is  now  pending  in  the  Circuit  Court 
of  Oregon  County,  Missouri,  two  civil  actions 
brought  by  a plaintiff,  Mary  Clark,  against 
defendant,  William  Cantrell,  both  residents 
of  Oregon  County,  Missouri,  These  actions 
are  in  the  nature  of  replevin  and  money  paid 
by  mistake  as  a result  of  an  automobile  sale 
transaction. 

"Subsequent  to  the  filing  of  these  civil 
actions  by  the  plaintiff,  Mary  Clark,  the 
defendant,  William  Cantrell,  filed  a criminal 
action  in  the  Magistrate  Court  of  Oregon 
County  complaining  that  Mary  Clark  had  dis- 
played a dangerous  weapon  in  his  presence 
in  a threatening  manner,  etc.  Upon  this 
criminal  action  being  filed  the  Hon.  Percy 
Gullie,  prosecuting  attorney  of  Oregon  County, 
Missouri,  disqualified  himself  on  the  grounds 
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that  he  represented  the  defendant,  Mary 
Clark,  in  a civil  action  and  on  the  grounds 
that  the  civil  and  criminal  actions  have 
resulted  from  virtually  the  same  transaction 
and  that  evidence  in  both  the  civil  and  crim- 
inal actions  would  entertwine. 

"Upon  Mr.  Gullic  disqualifying  himself  the 
Hon.  Gordon  Dorris,  Judge  of  the  Oregon  County 
Circuit  Court,  appointed  me  as  special  prose- 
cutor to  prosecute  Mary  Clark  on  behalf  of 
the  State  of  Missouri.  The  case  is  further 
complicated  by  the  fact  that  I represent 
Mr.  Bill  Cantrell,  the  prosecuting  witness, 
in  the  same  civil  actions  upon  which  Mr. 

Gullic  disqualified  himself. 

"It  is  my  opinion  that  I am  also  interested 
in  the  same  action  and  it  would  be  inconsis- 
tent for  me  as  well  as  Mr.  Gullic  to  prose- 
cute in  the  criminal  case. 

"The  preliminary  hearing  which  was  set  by  the 
magistrate  court  for  February  20th  was  con- 
tinued until  an  opinion  from  your  office  could 
be  obtained  as  to  who  is  the  proper  person  to 
appoint  such  special  prosecutor  and  also 
whether  or  not  Mr.  Gullic  and  I would  be  act- 
ing inconsistent  in  prosecuting  the  criminal 
case . 

"It  is  my  opinion  that  your  office  is  the 
proper  source  to  handle  the  prosecuting  of 
this  case  on  behalf  of  the  State  of  Missouri , 
or  some  disinterested  attorney. 

"We  would  appreciate  receiving  an  opinion  at 
your  earliest  convenience." 

Your  inquiry  resolves  itself  into  two  questions : 

(1)  Where  is  the  appointing  power  for  the  appointment  of 
a special  prosecuting  attorney  when  the  regular  prosecuting  at- 
torney is  disqualified  to  act  in  a criminal  case;  and 

(2)  Are  you  disqualified  from  serving  as  a special  prose- 
cuting attorney  under  the  facts  outlined  in  your  letter  of  inquiry 
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With  respect  to  the  first  question  you  have  proposed,  we 
direct  your  attention  to  Section  56.100,  RSMo  1949,  reading 
as  follows : 

"If  interested  in  case,  court  to  appoint 
substitute,  — If  the  prosecuting  attorney 
and  assistant  prosecuting  attorney  be  inter- 
ested or  shall  have  been  employed  as  counsel 
in  any  case  where  such  employment  is  incon- 
sistent with  the  duties  of  his  office,  or 
shall  be  related  to  the  defendant  in  any 
criminal  prosecution,  either  by  blood  or 
by  marriage,  the  court  having  criminal  ju- 
risdiction may  appoint  some  other  attorney 
to  prosecute  or  defend  the  cause. " 

(Emphasis  ours . ) 

The  power  of  appointment  granted  by  this  statute  to  the 
court  having  jurisdiction  of  a criminal  cause  is  a continuing 
power.  Therefore,  if  after  having  been  appointed  as  special 
prosecuting  attorney,  as  was  done  in  your  case,  it  is  determined 
that  such  special  prosecuting  attorney  is  disqualified  from  acting 
therein,  the  same  court  retains  the  power  to  appoint  another 
and  different  special  prosecuting  attorney.  "Court,"  as  used 
in  the  statute  quoted,  may  mean  either  the  magistrate  court  or 
the  circuit  court.  In  the  particular  instance  referred  to  in 
your  letter  of  inquiry  it  is  to  be  construed  to  refer  to  the 
Circuit  Court  of  Oregon  County,  Missouri,  as  the  crime  which 
is  mentioned  in  your  letter  of  inquiry,  that  is  to  say,  the 
display  of  a dangerous  and  deadly  weapon  in  a threatening  manner, 
is  made  a felony  under  the  provisions  of  Section  564.610,  RSMo 
1949.  Original  jurisdiction  in  felony  cases  has  been  conferred 
upon  Circuit  Courts  in  the  respective  counties  by  Article  V, 
Section  14,  Constitution  of  Missouri,  1945,  and  Section  478.070, 
RSMo  1949. 

It  is  also  noted  in  your  letter  of  inquiry  that  there  is 
some  thought  the  Attorney  General  of  the  State  of  Missouri  might 
or  should  assist  the  special  prosecuting  attorney.  It  is  true 
that  the  Attorney  General  is  authorized  to  assist  a prosecuting 
attorney  even  without  a directive  from  the  Governor.  To  this 
effect,  see  State  v.  Hayes,  23  Mo.  287,  l.c.  293,  and  State  v. 
Naylor  40  S.W.2d  1079.  However,  it  is  the  policy  of  this  office 
to  refrain  from  doing  so  in  the  absence  of  such  a directive 
from  the  Governor.  We  believe  the  proper  procedure  in  each 
instance  to  be  followed  is  that  outlined  by  Section  27.030, 

RSMo  1949,  reading  as  follows: 
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"To  aid  prosecuting  and  circuit  attorneys , 
when.  — When  directed  by  the  governor,  the 
attorney  general,  or  one  of  his  assistants, 
shall  aid  any  prosecuting  or  circuit  attorney 
in  the  discharge  of  their  respective  duties 
in  the  trial  courts  and  in  examinations  before 
grand  juries,  and  when  so  directed  by  the  trial 
court,  he  may  sign  indictments  in  lieu  of 
the  prosecuting  attorney . " 

(Emphasis  ours . ) 

Under  this  statute  upon  the  request  to  the  Governor  of  Mis- 
souri for  assistance  in  the  trial  of  the  case,  the  Governor  would 
direct  the  Attorney  General  to  carry  out  his  statutory  duties  as 
outlined  above. 

From  the  foregoing  we  reach  the  view  that  the  Circuit  Court 
for  Oregon  County,  Missouri,  is  the  proper  appointing  authority 
to  name  a special  prosecuting  attorney  to  act  in  the  case  based 
upon  the  facts  outlined  in  your  letter  of  inquiry . 

We  do  not  express  any  opinion  with  respect  to  the  second 
question  you  have  proposed,  as  matters  of  that  nature  are 
peculiarly  within  the  province  of  the  Bar  Administration  Com- 
mittee of  the  State  of  Missouri.  Your  inquiry  in  that  regard 
should  be  directed  to  the  Honorable  Fred  B.  Hulse,  General  Chair- 
man, Bar  Committee  of  Missouri,  Sedalia,  Missouri. 

CONCLUSION 

In  the  premises , we  are  of  the  opinion  that  the  power  to 
appoint  a special  prosecuting  attorney  to  act  in  a felony  case 
pending  or  to  be  tried  in  the  Circuit  Court  for  Oregon  County , 
Missouri,  is  vested  in  such  court. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant.  Will  F.  Berry,  Jr. 

Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 
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A nonprofit  educational  corporation’s  dorm- 
itories and  some  other  buildings  used  as 
housing  facilities  for  its  students  and  no 
space  is  rented  to  any  others  for  residential 
or  business  purposes  and  transaction  was 
not  entered  into  by  the  college  for  invest- 
ment purposes,  then  such  buildings  are  used 
exclusively  for  educational  purposes  within 
meaning  of  Sub-section  6,  Section  137*100 
RSMo  1949,  and  buildings  are  exempt  from 
taxation  as  long  as  they  are  thus  used. 


August  17,  1953 


Dear  Sir: 

This  is  to  acknowledge  receipt  of  your  recent  request 
for  a legal  opinion  of  this  department  which  reads  as  follows: 

"The  County  Collector  of  Adair 
County  has  just  informed  me  that 
the  assessor  assessed  several  build- 
ings, owned  by  the  Kirksville  College 
of  Osteopathy  and  Surgery,  used  as 
dormitories  and  housing  facilities 
for  students.  The  school  is  organized 
and  incorporated  as  an  educational 
institution  for  nonprofit  as  provided 
by  Chapter  352-R.S.  Mo.,  1949,  and  they 
are  taking  the  position  that  this  prop- 
erty is  not  subject  to  taxation. 

"It  is  my  belief  that  the  school’s 
position  is  sound  but  the  collector 
requests  that  I ask  your  opinion. 

"If  you  already  have  an  opinion  on 
this  subject  please  send  me  a copy 
of  same  and  if  not,  I respectfully 
request  your  opinion  regarding  this 
school’s  liability  for  taxation  of 
their  real  estate  since  they  are  an 
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incorporated  organization  for  non- 
profit under  the  provisions  of  Chapter 
352-R.S.  Mo.,  1949." 

Sub-section  6 of  Section  137.100,  RSMo  1949,  provides 
that  all  real  and  personal  property  actually  and  regularly  used 
exclusively  for  the  purposes  therein  mentioned  shall  be  exempt 
from  taxation  for  city,  county  and  school  purposes.  Said  section 
reads  as  follows: 

"(6)  All  property,  real  and  personal 
actually  and  regularly  used  exclusively 
for  religious  worship,  for  schools  and 
colleges,  or  for  purposes  purely  chari- 
table, and  not  held  for  private  or  cor- 
porate profit  shall  be  exempt  from  taxa- 
tion for  state,  city,  county,  school, 
and  local  purposes}  provided,  however, 
that  the  exemption  herein  granted  shall 
not  include  real  property  not  actually 
used  or  occupied  for  the  purpose  of  the 
organization  but  held  or  used  as  invest- 
ment even  though  the  income  or  rentals 
• received  therefrom  be  used  wholly  for 

religious,  educational  or  charitable 
purposes.” 


The  opinion  request  states  that  the  Kirksville  College  of 
Osteopathy  and  Surgery  is  an  educational  institution  incorporated 
as  a nonprofit  institution  under  the  provisions  of  Chapter  352, 
RSMo  1949. 

The  statement  of  facts  of  the  opinion  request  is  not  in 
detail,  consequently,  for  the  purpose  of  dircussion  herein,  it 
will  be  necessary  to  assume  the  existence  of  certain  facts  in 
connection  with  said  request.. 


While  it  is  not  so  stated  in  the  last  paragraph  of  your 
letter,  we  assume  that  the  inquiry  as  to  the  liability  or  non- 
liability of  the  college  for  taxes  on  its  real  estate,  has 
reference  only  to  the  dormitories  and  other  buildings  used  as 
housing  facilities  for  its  students.- 


The  opinion  request  does  not  indicate  whether  or  not  the 
buildings  here  in  question  have  ever  been,  or  are  now  being  used 
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wholly  or  partly  for  any  other  purpose  than  to  provide  dwelling 
places  for  those  attending  college.  For  example,  if  any  or  all 
of  the  space  in  said  buildings  has  ever  been  used  for  a hotel 
operated  by  the  college,  or  any  other  person,  or  whether  any 
space  has  ever  been  rented  out  to  the  general  public  for  com- 
mercial purposes  and  such  activities  have  been  entered  into  by 
the  college  for  investment  purposes,  and  apart  from  those  pur- 
poses for  which  the  institution  was  founded. 

In  the  absence  of  any  evidence  to  the  contrary,  it  is  as- 
sumed that  the  college  buildings  referred  to  above,  have  not 
been,  and  are  not  now  being  used  for  any  other  purposes  than 
to  provide  dwelling  places  for  students  attending  the  college, 
and  that  such  housing  project  was  not  entered  into  for  invest- 
ment purposes,  but  in  connection  with  the  educational  program 
and  activities  of  the  college,  and  in  furtherance  of  the  pur- 
poses for  which  the  institution  was  founded. 

If  the  dormitories  and  other  buildings  of  the  college  are 
exempt  from  taxation,  it  is  by  virtue  of  that  portion  of  Section 
137«l00  quoted  above,  and  not  for  the  reason  that  the  college  was 
incorporated  as  a nonprofit  corporation  under  the  applicable  pro- 
visions of  Chapter  352,  RSMo  1949.  This  principle  was  held  to  be 
the  law  in  an  opinion  of  this  department  rendered  to  the  Honorable 
Roy  A.  Jones,  Prosecuting  Attorney  of  Johnson  County,  Missouri, 
on  May  15,  1947*  In  that  opinion  it  was  held  that  the  real  estate 
and  tangible  personal  property  of  a nonprofit  corporation  was  not 
exempt  from  taxation  merely  because  of  the  fact  that  the  corpora- 
tion was  incorporated  as  a nonprofit  organisation.  A copy  of  that 
opinion  is  enclosed  for  your  consideration. 

We  wish  to  re-emphasize  the  statement  that  if  the  real  and 
personal  property  of  educational  institutions  are  exempt  from 
taxation  under  Section  137.100,  supra,  such  property  must  be 
used  exclusively  for  educational  purposes,  and  to  further 'the 
purposes  for  which  such  schools  and  colleges  were  founded,  and 
not  those  for  engaging  in  commercial  activities  and  investment 
and  which  have  no  connection  with  the  primary  purposes  for  which 
said  institutions  were  founded*  This  brings  up  tbe  question  as 
to  what  is  meant  by  an  exclusive  use  of  property  for  educational 
purpose  so  that  the  school  or  college  might  be  entitled  to  the 
tax  exemption  on  that  ground • 

The  phrase  "exclusively  used"  was  defined  in  the  opinion 
of  the  case  of  State  ex  rel*.  Johnson  214  Mo.  656,  and  at  l.c. 

663  and  66S  the  court  said! 

"(b)  The  phrase  Exclusively  used* 

has  reference  to  the  primary  and 
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inherent  use  as  over  against  a mere 
secondary  and  incidental  use.  (People 
ex  rel.  v.  Lawler,  77  N.Y.  Supp.  l.c. 

842,  et  sea.)  If  the  Incidental  use 
(in  this  instance  residing  in  the 
building)  does  not  interrupt  the  ex- 
clusive occupation  of  the  building 
for  school  purposes,  but  dovetails  in- 
to or  rounds  out  those  purposes,  then 
there  could  fairly  be  said  to  be  left 
an  exclusive  use  in  the  school  on  which 
the  law  lays  hold  (First  Unitarian  Society 
v,  Hartford,  66  Conn.  l.c.  375.) 

************* 

"(d)  In  interpreting  the  phrase,  'used 
exclusively,*  commonly  found  in  consti- 
tutional and  statutory  tax-exempting 
provisions,  it  has  uniformly  been  held 
that  if  certain  parts  of  the  school 
building  be  rented  for  stores  or  other 
income  purposes,  not  merely  incidental 
to  the  school  itself,  it  destroys  the 
exemption.  * * *" 

In  the  case  from  which  the  last  above  quoted  excerpts  were 
taken,  it  was  held  that  the  Kemper  Military  School,  a private 
educational  institution  where  the  students,  faculty  members  and 
their  families  were  boarded,  was  exempt  from  taxes  upon  the 
school  property.  However,  this  case  nor  any  others  decided  in 
Missouri,  insofar  as  we  are  able  to  find,  has  ever  passed  upon 
the  proposition  referred  to  in  the  opinion  request;  namely,  as 
to  whether  or  not  the  dormitory  buildings  and  other  facilities 
for  housing  students,  and  owned  and  operated  by  a college  are 
exempt  from  taxes  under  the  Missouri  statutes. 

The  general  rule  with  reference  to  the  taxation  of  dormi- 
tories of  educational  institutions  has  been  stated  in  Section 
781 , Volume  2,  Cooley  on  Taxation,  and  reads  as  follows: 

"Dormitories  for  the  use  of  students 
are  generally  held  to  be  a part  of 
exempt  property  of  educational  insti- 
tutions. This  is  so  although  a certain 
sum  is  charged  for  the  use  of  each  of 
the  apartments  therein.  But  a building 
used  partly  as  a dormitory  and  partly  for 
commercial  purposes  is  not  exempt  where 
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the  exemption  is  based  on  the  use 
made  of  the  property,” 

Again,  the  general  rule  on  this  subject  has  been  stated 
more  in  detail  in  Section  622,  Taxation,  51  Am,  Jur.,  page  596, 
and  reads  as  follows: 

”The  principle  that  the  exemotion 
of  educational  institutions  extends 
only  to  property  used  for  the  pur- 
poses of  the  institution  is  frequently 
applied  in  the  case  of  endowed  universities, 
colleges,  academies,  etc.  Dormitories  and 
dining  halls  furnished  by  a college  for 
the  use  of  its  students  are  clearly  exempt. 

But  a building  used  in  part  as  a dormitory 
and  dining  hall  will  not  be  exempt  if  the 
part  not  required  for  such  purposes  is  used 
as  a hotel.  As  a general  rule,  residences 
for  teachers  erected  upon  or  near  the  col- 
lege grounds  are  held  to  be  exempt,  and 
similarly,  the  exemption  of  a school  is 
not  lost  because  the  principal  of  the 
school  and  his  family  reside  in  the  school 
building.  In  the  final  analysis,  the  ex- 
emption depends  upon  the  particular  stat- 
utory or  constitutional  provision  involved 
and  the  facts  and  circumstances  to  vrhich 
its  application  is  invoked.  Moreover, 
the  occupancy  of  real  property  by  an 
educational  institution  or  its  officers 
for  the  purposes  for  which  it  was  estab- 
lished, in  order  to  exempt  the  property 
from  taxation  must  have,  or  be  supposed 
to  have,  a direct  connection  with  such 
purposes,  and  dwelling  houses  belonging 
to  a college  and  rented  by  teachers  for 
their  own  convenience  and  not  for  the 
benefit  of  the  college  are  not  exempt," 

' In  the  case  of  Tale  University  v.  Town  of  New  Haven,  42  A, 

67,  it  was  held  that  the  dormitories  occupied  by  students,  build- 
ings used  as  dining  halls,  and  some  other  buildings  used  in  con- 
nection with  the  college  were  exempt  from  taxes  in  the  State  of 
Connecticut,  under  the  provisions  of  Section  3620  of  the  general 
statutes.  In  discussing  the  taxability  of  the  college  dormitories 
and  other  buildings  of  the  college,  the  court  said  at  1,  c.  66, 

91  and  94: 
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"*  * *jf  the  buildings  used  by  the 
college  exclusively  as  dormitories 
and  dining  halls  for  its  students 
are  buildings  exclusively  occupied 
as  a college,  then  the  action  com- 
plained of,  in  adding  to  the  list 
dormitories  and  dining  halls,  was 
illegal;  if  such  use  is  not  a col- 
lege occupation  then  said  action 
was  le^al. 

*********** 

"The  settled  meaning  of  ’college' 
as  a building  or  group  of  buildings 
in  which  scholars  are  housed,  fed,  in- 
structed, and  governed  under  college 
discipline,  while  qualifying  for  their 
university  degree,  whether  the  university 
includes  a number  of  colleges  or  a single 
college,  is  now  attacked.  We  have  deemed 
it  proper  to  trace  this  meaning  with  suffi- 
cient detail  to  demonstrate  the  utter  un- 
reason of  the  attack.  This  peculiar  func- 
tion of  a college  is  inherent  in  the  best 
conception  of  the  university#  This  mean- 
ing has  been  attached  to  the  English  word 
for  #00  years;  it  was  the  only  meaning 
known  at  the  time  our  first  American  col- 
leges were  founded;  it  was  recognized  and  dis- 
tinctly affirmed  in  the  charter  of  Yale  Col- 
lege; it  has  since  been  af finned  by  repeated 
acts  of  legislation,  and  has  received  the 
sanction  of  constitutional  confirmation. 

It  was  impossible  for  the  legislature  to 
express  its  meaning  more  clearly  than  in 
the  language  of  section  3^20,  'buildings 
occupied  as  colleges,'  If  it  had,  'dormi- 
tories, dining  halls,  and  other  buildings 
occupied  as  colleges,'  the  meaning  would 
have  been  the  same,  and  the  amplification 
would  have  added  nothing  to  the  precise 
certainty  of  the  language  used. 

************* 

"For  the  reasons  before  given,  we  think 
that  students*  fees,  whether  apportioned 
to  room  rent  or  tuition,  cannot  be  treated 
as  income  of  real  estate,  and  that  land 
occupied  and  reasonably  necessary  for  the 
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plant  of  the  college  is  not  pro- 
ductive real  estate,  within  the 
meaning  of  the  proviso  in  the  act 
of  1#34*  The  vacant  lots  added  by 
the  assessors  are  exempt  from  taxation. 

The  dwelling  houses  and  factories  added 
by  the  assessors  are  also  exempt,  unless 
some  one  or  more  of  these  must  be  added 
to  the  list  returned  by  the  plaintiff 
in  order  to  reduce  its  net  income  from 
all  its  other  real  estate  within  the 
prescribed  limit." 

In  the  case  of  Troy  Conference  Academy  etc.  v.  Town  of 
Poultney,  66  A,  2,  it  was  held  that  dormitories  and  dining  halls 
furnished  for  use  of  their  students  are  regarded  as  devoted  to 
college  purposes  and  the  fact  that  certain  sums  are  paid  for 
the  use  of  the  rooms  therein  does  not  affect  their  exemption 
from  taxes. 

The  court  held  that  the  residence  halls  or  dormitories  and 
facilities  for  furnishing  young  men  and  boys  with  food  and  lodging, 
particularly  those  of  the  low  income  groups  was  incidental  to  and 
a part  of  the  purpose  for  which  the  Y.M.C.A.  had  been  incorporated, 
and  that  buildings  used  for  those  purposes,  and  owned  by  the  organi- 
zation, were  exempt  from  taxes,  in  the  case  of  Young  Men's  Chris- 
tian Association  v.  Sestric,  242  S.  W.  (2d)  497,  at  l.c.  506,  the 
Supreme  Court  of  Missouri  said: 

"The  trial  court  found  as  a fact 
from  the  evidence  in  the  record: 

'That  the  purpose  of  the  plaintiff 
in  maintaining  residence  halls  or 
dormitories  in  its  three  buildings 
on  the  properties  hereinbefore  des- 
cribed, together  with  the  provision 
for  service  of  meals,  and  for  barber 
and  laundry  service  and  the  sale  of 
incidentals,  including  candy,  period- 
icals, smoking  and  other  supplies, 
and  conveniences  as  shown  by  the 
evidence,  is  to  provide  for  the  wel- 
fare of  young  men  and  boys,  especi- 
ally and  preferably  those  of  lower 
earning  capacity  and  income,  by 
various  desirable  means,  including 
particularly  the  maintenance  of 
places  and  facilities  of  study,  re- 
creation and  abode  of  a homelike  and 


-7- 


Honorable  W,  C.  Frank 


Christian  character  and  with  whole- 
some and  decent  enviornment  and  guid- 
ance designed  to  foster  good  citizenship 
and  Christian  ideals  and  character;  that 
the  provision  of  board  and  lodging  in  a 
protected  and  educational  and  religious 
environment  for  the  purposes  and  under 
the  circumstances  shown  by  the  evidence 
is  in  itself  a charitable  activity  inti- 
mately related,  incidental  to  and  part 
of  the  charitable,  educational,  religious 
and  eleemosynary  activities  of  the  plaintiff; 
that  the  provisions  of  said  facilities  is 
not  for  the  purpose  of  making  profit  but 
is  for  the  purpose  of  providing  charity 
of  a practical  sort,  and  the  provision 
and  maintenance  thereof  dovetails  into 
and  rounds  out  the  charitable  purposes 
of  plaintiff.*  V/e  rule  that  this  find- 
ing is  supported  by  the  record  and  is 
correct." 

In  view  of  the  above  cited  cases  setting  forth  the  general 
rule  prevailing  in  most  Jurisdictions  with  reference  to  the  non- 
taxability of  dormitories  operated  by  educational  institutions 
for  the  benefit  of  their  students,  it  is  our  thought  that  if 
the  dormitories  and  other  buildings  of  the  Kirksville  College 
of  Osteopathy  and  Surgery,  an  educational  nonprofit  corporation, 
are  used  for  the  sole  purpose  of  providing  housing  facilities  for 
its  students  and  such  activity  was  not  entered  into  for  invest- 
ment, or  for  commercial  purposes,  and  no  apartments  in  said 
buildings  are  ever  rented  to  any  persons  for  residential  purposes 
except  to  its  own  students,  nor  any  space  therein  is  ever  rented 
for  business  purposes,  then  such  buildings  are  used  exclusively 
for  educational  purposes  within  the  meaning  of  Sub-section  6, 
Section  137.100,  supra,  and  they  are  exempt  from  taxation. 


CONCLUSION 


It  is  therefore  the  opinion  of  this  department  that  a 
college  incorporated  as  a nonprofit  educational  institution 
whose  dormitories  and  some  other  buildings  are  used  as  housing 
facilities  for  its  students;  no  space  in  said  buildings  being 
rented  to  any  other  persons  for  residential  or  business  purposes, 
and  the  transaction  was  not  entered  into  by  the  college  for  in- 
vestment purposes,  then  such  activities  are  in  furtherance  of 
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the  purposes  for  which  the  institution  was  founded  and  such 
buildings  are  used  exclusively  for  educational  purposes  within 
the  meaning  of  Sub-section  6,  Section  137.100,  RSMo  1949,  and 
they  are  exempt  from  taxation  as  long  as  they  are  thus  used  under 
the  provisions  of  said  section. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Paul  N.  Chitwood. 


Very  truly  yours, 


JOHN  M.  DALTON 
Attorney  General 


PNCihr 

end. 


n,AXAT'-OL  t Chartar  jf  the  City  of  St.  Ii^uis  ma;  be 

i CHARTER : amended  so  as  to  authorize  the  I'S'vy  c£  a cit> 
earnings  tax  on  income  earned  by  residents 
and  income  earned  by  nonresidents  employed  in 
such  city,  and  statute  is  unnecessary. 


July  9, .1953 


Honorable  Edward  W.  Gamholz 
101  S.  Meramec  Avenue 
Clayton  £,  Missouri 

Dear  Sir: 

This  is  in  answer  to  your  letter  of  recent  date 
requesting  an  official  opinion  of  this  department  reading 
as  follows: 

"If  the  charter  of  the  City  of  St. 

Louis  were  amended  by  vote  of  the 
people  of  St.  Louis  so  as  to  speci- 
fically authorize  the  levy  of  a city 
earnings  tax  on  all  income  earned  by 
residents  and  nonresidents  employed 
in  that  city,  would  It  then  be  neces- 
sary for  the  Missouri  Legislature  to 
pass  enabling  legislation  further 
authorizing  the  City  of  St.  Louis  to 
levy  the  city  earnings  tax,  or  would 
the  specific  amendment  to  the  charter 
in  itself  be  sufficient?" 

Section  1 of  Article  X of  the  Constitution  of  Missouri 
provides  as  follows: 

"Taxing  power— exercise  by  state  and 
local  governments.— The  taxinr  power 
may  be  exercised  by  the  general  assembly 
for  state  purposes,  and  by  counties  and 
other  political  subdivisions  under  power 
granted  to  them  by  the  general  assembly 
for  county,  municipal  and  other  corporate 
purposes." 

The  question  is  then  whether  or  not  the  provisions  of 
Section  1 of  Article  X of  the  Constitution,  supra,  would 
prohibit  the  imposition  of  a city  earnings  tax  by  the  City 
of  St.  Louis  if  the  charter  of  such  city  were  amended  so  as 
to  authorize  the  imposition  of  such  a tax.  We  believe  that 
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the  provisions  of  Section  1 of  Article  X of  the  Constitution 
do  not  prohibit  the  imposition  of  an  earnings  tax  by  St.  Louis 
if  the  charter  were  amended  so  as  to  authorize  the  imposition 
of  such  a tax.  In  the  case  of  Kansas  City  v,  Frogge,  176 
S,W.  (2d)  lj.98,  the  Supreme  Court  discussed  the  effect  of  the 
adoption  of  a city  charter  In  the  following  language,  l.c,  501: 

"The  General  Assembly  may  Impose  taxes 
upon  municipal  corporations  or  upon  the 
inhabitants  thereof  for  other  than  strictly 
municipal  purposes.  Section  1,  Article  X, 
Constitution  of  Missouri;  State  ex  rel. 

Faxon  v.  Owsley,  122  Mo.  68,  26  S.W.  659. 

The  General  Assembly  may  not  impose  taxes 
upon  municipal  corpora tions  or  upon  the 
inhabitants  thereof  for  nunicipal  purposes 
but  may,  by  general  laws,  vest  in  the 
corporate  authorities  the  power  to  assess 
and  collect  taxes  for  municipal  purposes. 

Section  10,  Article  X,  Constitution  of 
Missouri. 

" 1 A charter  framed  by  a city  for  Itself 
under  direct  constitutional  grants  of 
power  so  to  do  ha  n , within  the  limits 
therein  contemplated,  the  force  and 
effect  of  one  granted  bj  an  act  of  the 
Leglsla ture  when  unrestraTnod  £>y  con- 
stitutional provision.*  (Our  italics.) 

Ex  parte  Siemens  v.  Shreeve,  supra  (317 
Mo.  736,  296  S.W.  4l6).  See  also  State 
ex  rel.  Carpenter  v.  St.  Louis,  supra; 
and  Morrow  v.  Kansas  City,  186  Mo.  675# 

85  S.W.  572. 

"By  the  grant  to  plaintiff  city  of  the 
right  to  frame  and  adopt  a charter,  the 
people  of  the  state  transferred  or  granted 
part  of  the  legislative  power  of  the  state 
(subject  to  constitutional  limitation  in 
the  grant.  Section  l6.  Article  IX)  to  the 
people  of  plaintiff  city.  The  power  so 
granted  to  the  people  of  plaintiff  city 
was  the  legislative  power  to  frame  and 
adopt  a charter  for  rbs  own  government. 

Morrow  v.  Kansas  City,  supra.  The  people 
of  a city  which  has  been  granted  the 
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right  by  the  people  of  the  state  to  frame 
and  adopt  a charter  may  not  deem  it  desir- 
able or  needful  to  delegate  under  the 
charter  of  their  city  all  of  those  powers 
which  may  be  delegated  by  the  legislature 
to  cities  organized  under  general  law.  So 
the  powers  which  plaintiff  city  may  exer- 
cise, through  the  constitutional  grant  of 
the  right  to  frame  and  adopt  a charter,  are 
those  powers  which  the  people  of  the  city 
delegate  to  it  under  its  charter,  if  un- 
restrained by  constitutional  limitation, 

”The  plaintiff  city's  power  to  impose  taxes 
is,  therefore,  not  the  power  to  impose  any 
tax,  except  as  'limited  by  the  power  re- 
served in  its  charter'  and  uncontrolled  by 
general  law;  but  is  the  power  to  impose 
those  taxes  which  has  been  delegated  by  the 
General  Assembly  under  statute  or  by  its 
people  under  its  charter,  if  unrestrained 
by  constitutional  limitation," 

In  the  Frogge  case,  supra,  the  Supreme  Court  held  in- 
valid an  ordinance  of  Kansas  City  imposing  a compensating 
use  tax  because  the  Court  held  that  there  was  no  authori- 
zation in  the  charter  of  such  city  for  the  imposition  of 
such  a tax,  and  there  was  no  general  statute  enacted  by 
the  General  Assembly  authorizing  Kansas  City  to  impose 
such  a tax. 

In  the  case  of  Kansas  City  v.  Threshing  Machine  Company, 
87  S.W,  (2d)  195,  the  Supreme  Court  held  that  an  occupation 
tax,  based  upon  the  amount  of  space  occupied  by  the  business 
to  be  taxed,  was  invalid  because  the  ordinance  contravened  a 
state  statute.  However,  the  Court  indicated  that  if  such  a 
tax  had  been  authorized  by  the  city  charter,  and  no  statute 
had  been  in  existence  contrary  to  such  provision,  an  ordinance 
authorizing  such  a tax  would  have  been  valid.  The  Court  said 
at  l.o.  20o: 

" * * * However,  the  present  charter  of 
Kansas  City  was  adopted  in  1925#  when 
Kansns  City  was  a city  of  more  than 
300,000  inhabitants  (32ij.,4lO,  census  of 
1920),  It,  therefore,  could  only  adopt 
in  that  charter  the  method  for  taxing 
the  occupation  of  merchants  and  manu- 
facturers which  the  Legislature  had 
provided  and  any  provisions  of  its  now 
charter  are  void  If  they  conflict  with 
the  statute. 
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We  believe  it  to  be  clear  under  the  holding  of  such  case  that 
the  provisions  of  a charter  are  subordinate  to  the  provisions 
of  the  State  Constitution,  and  the  state  statutes  only. 

There  is  no  statute  prohibiting  the  imposition  of  an 
earrings  tax  by  the  City  of  St.  Louis. 

The  cose  of  Carter  Carburetor  Corporation  v.  City  of 
St.  Louis  203  S.W.  (2d)  lj.38,  was  the  case  which  held  that 
Ordinance  No.  1^.3783  of  the  City  of  St.  Louis  which  Imposed 
an  earnings  tax  was  invalid.  At  the  time  such  case  was 
decided  there  was  no  stato  statute  authorizing  the  imposi- 
tion by  the  city  of  such  a tax,  and  the  Court  held  that 
there  was  no  provision  in  the  city  charter  authorizing  the 
imposition  of  such  a tax  by  the  city.  The  Supreme  Court  in 
that  case  did  not  specifically  decide  whether  or  not  an 
ordinance  imposing  an  earnings  tax  upon  the  residents  of  St. 
Louis  and  upon  nonresidents  employed  in  St.  Louis  would  be 
valid  if  the  city  charter  were  amended  so  as  to  authorize 
the  imposition  of  such  a tax.  In  discussing  the  Frogge 
case  cited  and  quoted,  supra,  the  Court  said,  l.c. 

"As  we  read  the  Frogge  opinion  it  held  the 
following.  It  started  with  the  thesis  that 
the  power  to  tax  is  an  extraordinary  one, 
which  does  not  inhere  in  municipal  corpora- 
tions, and  will  not  be  implied  unless  the 
implication  be  necessary  and  the  grant  un- 
mistakable. Thence  it  reasoned  as  follows. 

A constitutional  grant  of  power  to  a city 
to  frame  and  adopt  a special  charter,  is  a 
grant  to  the  people  of  that  city.  But  the 
city’s  people  may  not  deem  it  desirable  to 
delegate  to  the  city  in  its  charter  all  of 
the  powers  they  could  have  granted  uncfer  the 
constitutional  sanction.  Therefore,  the 
City’s  power  to  impose  taxes  is  not  the  un- 
controlled power  to  impose  any  tax  except 
as  limited  by  its  charter,  or  general  law. 

On  the  contrary,  it  is  only  the  power  to 
impose  such  taxes  as  have  been  authorized 
by  the  General  Assembly  in  a general  law, 
or  by  the  people  in  its  charter— if  not 
in  conflict  with  the  Constitution.  Then 
the  opinion  went  on  to  hold  that  neither 
any  general  statute  nor  any  of  the  detailed 
provisions  of  the  charter  authorized  Kansas 
City  to  Impose  the  compensating  use  tax 
provided  for  in  the  ordinance;  and  that  the 
power  could  not  be  implied. 
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"Following  that  the  decision  discussed  the 
ordinance  and  tax  from  the  viewpoint  of 
the  City’s  general  police  power  under  Its 
charter,  but  held  it  would  be  better  not 
to  decide  that  ouestion— except  in  Its  re- 
lation to  the  State  Sales  Tax  Act.  Mo.  R.S.A. 
Sec.  lllj.07.  A 8 to  that,  the  opinion  held  the 
condition  sought  to  be  remedied  was  not  one 
of  purely  local  or  municipal  concern,  but  was 
a matter  of  State  concern;  and  that  the  legis- 
lature had  not  attempted  to  deal  with  it  In 
the  Sales  Tax  Act,  nor  had  it  delegated  that 
power  to  the  City.  Thence  the  conclusion  was 
reached  that  the  ordinance  was  void. 

"In  a per  curiam  on  motion  for  rehearing, 
at  the  end  of  the  opinion,  the  decision 
held  that  art.  1,  sec.  1,  Par.  2 of  the 
Kansas  City  charter  broadly  authorizing 
the  City  to  ’classify  the  subject  and 
objects  of  taxation*  did  not  furnish  a 
basis  for  the  tax;  and  that  art.  1,  Sec.  3 
of  the  charter,  providing  the  enumeration 
of  particular  powers  should  not  be  con- 
strued as  limiting  or  impairing  any  grant 
of  general  powers  therein,  could  not  be 
treated  as  authorizing  the  City  to  Impose 
the  tax,  since  it  was  nowhere  sanctioned 
by  charter  or  statute,  and  the  rule  of 
strict  construction  applied  to  the  power 
of  taxation." 


Discussing  the  question  of  whether  or  not  there  was  authori- 
zation In  the  general  statutes  or  the  charter  for  the  imposi- 
tion of  an  earnings  tax,  the  Court  said,  l.c. 

"Now  as  to  the  Instant  case,  there  ad- 
mittedly is  no  specific  authorization  in 
the  statutes  or  the  St.  Louis  charter  for 
an  ’earning’  tax.  And  the  General  Assembly 
has  more  than  once  forbade  all  cities  to 
imoose  certain  kinds  of  taxes.  Sec. 

R.S.  1939»  Mo.  R.S.A. , does  that  with  respect 
to  sales  taxes— which  would  impinge  on  our 
State  sales  tax.  And  Sec.  7^4l-0*  R«S.  1939# 

Mo.  R.S.A.  since  1889  has  further  required 
a specification  by  statute,  or  in  the 
charters  of  all  cities,  of  the  vocations 
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subjected  to  license  taxes.  The  General 
Assembly  has  never  authorized  municipali- 
ties to  impose  an  income  tax— which  would 
diminish  pro  tanto  the  State’s  revenue 
from  the  State  income  tax— and  no  city 
has  ever  tried  to  do  it  so  far  as  appears, 

% * 

Finally  in  discussing  the  question  of  the  authority  of 
the  City  of  St,  Louis  to  authorize  the  imposition  of  such  a 
tax  by  so  providing  in  its  charter,  the  Court  said,  l.c. 

kkk* 


"But  it  is  not  true.  As  earlier  stated 
in  the  Carpenter  case  in  italics  318  Mo, 
loc , cit.  892,  2 S.W.  2d  loc • cit.  719, 
•There  are  many  matters  local  to  the  city, 
requiring  governmental  regulation,  which 
are  foreign  to  the  scone  of  municipal 
government,*  The  impact  of  the  * earnings’ 
tax  contemplated  by  the  ordinance  under 
adjudication  here  would  fall  on  non-resi- 
dents of  the  City  who  might  be  residents 
of  any  and  every  county  and  city  of  the 
State— and  other  States,  And  if  there  be 
now  or  hereafter  other  cities  in  the  State 
with  charters  containing  a provision  as 
broad  as  Sec,  1,  Art,  1,  Par,  1 of  the  St. 
Louis  charter,  they  could  retaliate  with  a 
corresponding  ordinance  which  would  eoually 
bind  citizens  of  St.  Louis  and  all  other 
like  cities.  Certain  such  ordinances  would 
not  be  matters  of  purely  local  concern,  from 
the  viewpoint  of  the  State  government* 

"It  is  true  that  as  regards  the  police 
regulations  of  a city,  all  who  go  there 
must  obey  them.  So  too,  perhaps,  of 
some  excise  taxes,  especially  if  they  ere 
pseudo-regulatory  and  therefore  partake 
of  the  police  power.  One  who  buys  gaso- 
line in  St.  Louis  must  pay  the  tax  thereon, 
and  one  who  purchases  cigarettes  must  pay 
the  stamp  tax.  But  in  general  such  taxes 
are  imposed  only  on  citizens  or  residents 
of  the  jurisdiction.  That  is  true  of  our 
State  income  tax.  Sec,  113lj-3,  R.S.  1939* 

Mo.  R.S.A.  And  the  tax  considered  in  the 
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Froggn  case,  supra,  was  Imposed  on  the 
us  a of  property  in  the  City,  ar.d  wan 
evidently  aimed  at  residents.  The  same 
was  true  of  the  tax  on  the  3torago  of 
gasoline  in  the  People’s  Hotorbus  case, 
supra.  But  in  the  instant  case  a pure 
revenue  tax  is  imposed  on  non-residents 
who  perform  work  or  services  within  the 
City.  _e  are  not  holdln-  the  ordinance 
tiiat  far  invalid,  but  are  r line,  merely 
tliat  It  is  not  authorized  by  the  abstract 
rrovlsTons  of~~ art . 1,  i-ec . 1 , Par . 1 of 
the  c'lartorT^  (La at  empHasTs  ours. 7 

It  is  to  be  noted  that  the  Court  in  the  underlined  por- 
tion of  the  last  quotation  did  not  rule  on  the  question  of 
whether  or  not  an  earnings  tax  would  be  valid  if  authorized 
by  a city  charter,  but  we  believe  that  the  implication  in 
such  holding  is  that  the  power  to  authorize  the  imposition 
of  such  an  earnings  tax  may  be  delegated  to  the  city  by  the 
people  thereof  in  amending  the  city  charter. 

Vie  are  not  unmindful  of  the  holding  of  the  Supreme  Court 
in  the  case  of  .alters  and  illiams  vs.  Citv  of  St.  Louis  et 
el,  Ho.  Ip36IpS , decided  by  the  Supreme  Court  en  banc,  April 
Session,  19^3 , which  opinion  upheld  the  validity  of  ordinance 
No.  I[b222,  which  was  the  ordinance  imposing  an  earnin  g tax  as 
authorized  by  Laws  of  Hiasouri  1951,  page  33^1-#  which  opinion 
lias  not  yot  been  reported.  The  court  said  in  that  opinions 

"Respondent ’ s contention  fails,  however, 
to  take  into  consideration  the  provisions 
of  Article  X,  Sec.  11(f),  of  the  Constitu- 
tion, which  is  as  follows:  ’Nothing  in 
this  constitution  shall  prevent  the  enact- 
ment of  any  general  law  permitting  any 
county  or  other  political  subdivision  to 
levy  taxes  other  than  ad  valorem  taxes 
for  its  essential  purposes. • (Emphasis 
ours.)  By  the  clear  implication  of  that 
provision,  legislative  permission  to  any 
city  or  other  political  subdivision  to 
enact  an  earninr-s  tax  ordinance  can  only 
be  granted  by  a rereral  law.  We  can 
attach  no  other  meaning  to  it.  Of  course, 
this  does  not  mean  that  a general  law 
permitting  the  levy  of  such  a tax  would 
be  local  or  special  because  it  was  opera- 
tive only  in  the  City  of  St.  Louis,  pro- 
vided it  was  prospective  in  its  terms  so 
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as  to  become  operative  in  other  cities 
as  they  come  within  the  classification 
therein  specified.  State  ox  rel. 

Zoolo'  ical  Foard  of  Control  v.  City  of 
St.  Louis,  313  Mo.  91C,  IS.  . 2d  1021, 

1027;  State  ex  rel.  Carpenter  v.  City 
of  St.  Louis,  310  Mo.  870,  2 S.'  . 2d 
713,  718." 

We  believe  that  the  holding  above  quoted  means  only  that 
where  an  earnings  tax  is  authorized  by  a statute,  such  statute 
must  be  a general  law  and  cannot  be  a special  law.  It  is  to 
be  noted  that  the  court  was  answering  In  the  quoted  portion 
the  contention  t:;at  tho  statute  authorizing  the  imposition  of 
an  earnings  tax  by  the  City  of  St.  Louis  was  unconstitutional 
because  it  was  a special  lav:.  ’ o do  not  believe  that  the 
court’  In  this  case  intended  tc  hold  that  an  earnings  tax 
could  be  imposed  only  if  It  was  authorized  b.  a statute 
enacted  by  the  general  assembly. 


CONCLUSION. 

It  Is  the  opinion  of  this  office  that  if  the  charter 
of  the  City  of  St.  Loui3  were  amended  so  &3  to  authorize 
the  levy  of  a city  earnings  tax  on  income  earned  by  residents 
of  St.  Louis,  and  nonresidents  employed  in  St.  Louis,  that  It 
would  be  unnecessary  for  the  Legislature  to  pas3  a statute 
authorizing  tho  City  of  St.  Louis  to  levy  such  a tax. 

The  foregoing  opinion,  v/hich  I hereby  approve,  was 
prepared  by  ray  Assistant,  Mr.  C.  B.  Burns,  Jr. 

Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 


SCHOOLS:  Board  oi  education  in  reorganized  district 

has  authority  to  sell  district-uwned  Duses 
SCHOOL  DISTRICTS:  in  manner  and  number  deemed  advisable  by 

the  board;  sale  must  be  for  cash;  board  may 
SCHOOL  TRANSPORTATION : contract  with  private  bus  owners  to  trans- 
port children  of  puolic  schools  and  such 
contract  may  extend  beyond  one  year’s 
duration. 


November  10,  1953 


Honorable  Meredith  Garten 
Pierce  City,  Missouri 

tear  Senator  Garten: 

This  is  in  response  to  your  request  for  an  opinion  dated 
October  24*  1953*  which  reads,  in  part,  as  follows: 

"I  am  requested  by  some  of  my  constituents 
to  obtain  the  opinion  of  your  office  on 
these  matters: 

"Does  a school  board  in  a reorganized  school 
district  have  authority  to  sell  district 
owned  buses? 

"Can  the  buses  be  sold  individually  or  would 
they  all  have  to  be  sold  if  some  were  and  to 
one  purchaser?  e’hat  would  be  procedure  of 
the  sale? 

"Must  sale  be  entirely  for  cash  or  part  pay- 
ments? Can  the  board  of  education  enter 
into  a contract  with  private  purchasers  of 
buses  for  transportation  of  public  sohool 
pupils  and  can  they  contract  for  more  than 
one  year?" 

Section  165*687,  RSMo  1949,  provides  for  the  election  of 
six  directors  in  reorganized  districts  and  that  such  directors 
shall  be  governed  by  the  laws  applicable  to  six  director  districts. 
The  low  governing  districts  generally  is  found  in  Sections  165*010 
through  165*160,  RSMo  1949*  and  that  governing  six  director  dis- 
tricts, i*e.,  city,  town  and  consolidated  districts,  is  found  in 
Sections  165*263  through  165*653*  RLHo  1949* 
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Section  165.327  reads,  In  part,  as  follows: 

"The  board  of  education  of  any  town,  city 
or  consolidated  school  district,  shall, 
except  as  herein  provided,  perform  the 
same  duties  and  be  subject  to  the  same 
restrictions  and  liabilities  as  the  boards 
of  other  school  districts  acting  under  the 
general  school  laws  of  the  state;  * * *" 

Section  165.317  vests  the  government  and  control  of  such 
a district  in  the  board  of  education,  Seotion  165.700  states 
that  the  board  of  education  in  a reorganized  district  is  author- 
ized to  provide  free  transportation  for  pupils  under  certain 
circumstances.  That  section  reads: 

"In  all  school  districts  enlarged  under 
the  provisions  of  sections  165.657  to 
165.707,  and  in  all  school  districts  here- 
tofore enlarged  and  which  are  hereafter 
approved  by  the  state  board  of  education 
as  enlarged  districts,  the  board  of  educa- 
tion is  authorized  to  provide  for  the  free 
transportation  of  pupils  living  more  than 
one  mile  from  any  central  school  building 
and  state  transportation  shall  be  granted 
to  such  districts  in  the  amount  and  in  the 
manner  as  provided  in  section  165.UJ-3." 

The  power  of  a board  of  education  in  a consolidated  district 
was  questioned  in  the  case  of  Crow  v.  Consolidated  Sohool  Diet. 

No.  7»  Mo.  App.,  3^>  S.W.  (2d)  676.  There  the  board  vas  proposing 
to  change  the  sohool  site  and  to  purchase  land  for  tuat  purpose. 
Plaintiffs  contended  that  the  board  did  not  possess  this  power, 
that  it  was  vested  in  the  voters  of  the  distriot.  The  court, 
however,  refuted  this  contention  by  saying  that  the  powers  of  the 
board  of  education  of  a consolidated  distriot  are  restricted  to 
the  same  extent  "as  the  boards  of  Other  school  districts  acting 
under  the  general  school  laws  of  the  state"  (See  Seo.  165*327), 
but  thatT there  was  no  section  applicable  to  six  director  districts 
or  to  districts  generally  which  purported  to  vest  the  power  to 
change  school  sites  in  the  voters  of  the  district.  The  only 
section  which  so  provided  was  applicable  only  to  common  school 
districts.  Since  the  board  of  education  was  vested  with  the 
government  and  control  of  the  district  and  no  statute  applicable 
to  such  a district  vested  in  the  voters  of  the  district  the  author- 
ity to  change  sites,  the  court  said  it  was  clear  that  the 
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Legislature  intended  to  vest  this  authority  in  the  board  of 
education* 

With  regard  to  the  question  submitted  herein,  the  law  is 
the  same  today  as  it  was  at  the  time  of  the  decision  in  the  Crow 
case*  The  board  of  education  in  the  reorganized  district  is 
vested  with  the  authority  to  provide  transportation  for  pupils 
tinder  Section  165*700,  RSMo  1914-9*  It  has  the  government  and 
control  of  the  district,  with  no  statutory  limitation  as  to  its 
authority  over  the  personal  property  of  the  district  or  the 
manner  in  which  it  shall  provide  the  transportation. 

Since  it  may  reasonably  be  necessary  to  buy  and  sell  buses 
in  order  to  provide  transportation  and  since  the  authority  to  do 
so  must  be  vested  somewhere,  in  the  absence  of  any  statute  spe* 
cifically  limiting  this  authority  to  the  voters  of  the  district 
it  is  our  opinion  that  the  board  of  education  of  a reorganized 
district  has  the  authority  to  sell  district-owned  school  buses 
if  in  the  exercise  of  its  discretion  it  would  be  advisable  to 
do  so. 

The  proposition  is  thus  stated  in  7 8 C*J*S*,  Schools  and 
School  Districts,  Section  267,  page  I2I4.7: 

"A  school  board  may  sell  personal  property 
belonging  to  the  distriot,  such  as  school 
busses,  when  it  believes  that  such  action 
is  necessary  for  the  best  interests  of  the 
district,  * ■» 

In  view  of  the  broad  authority  thus  granted  to  the  board  of 
education  of  a reorganized  district,  the  board  may  also  exercise 
its  discretion  as  to  the  number  of  buses  which  it  deems  advisable 
to  sell  and  as  to  the  procedure  of  selling  them.  The  procedure 
followed  should  be  that  which,  in  the  opinion  of  the  board,  will 
realize  the  most  net  proceeds  from  the  sale  for  the  benefit  of 
the  district* 

Above  we  have  been  dealing  with  the  power  of  a board  of 
education  of  a reorganized  district,  having  first  established 
the  fact  that  the  district  itself  has  been  given  statutory  author- 
ity to  provide  free  transportation  for  its  pupils  under  certain 
circumstances  and  conditions.  However,  it  must  be  borne  in  mind 
that  before  any  action  can  be  taken  on  behalf  of  a school  district 
in  any  specific  case  by  anyone,  the  authority  for  the  action  of 
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the  district  must  be  either  expressly  conferred  by  statute  or 
necessarily  implied  from  some  other  power  conferred. 

The  court 8 of  this  state  have  so  held  on  numerous  occasions. 
For  example,  see  State  v.  Kessler,  I36  Mo.  App.  236,  24 0,  117 
S.W.  8f>j  Consolidated  School  hist.  No.  6 of  Jaokson  County  v. 
Shawhan,  Mo.  App.,  273  S.W.  1Q2,  184*  Wright  v.  Board  of  education 
of  St.  Louis,  295  Mo.  4^6,  246  S.W.  43* 

The  law  generally  in  this  regard  is  stated  in  73  C.J.S., 
Schools  and  Sohool  Districts,  Section  244(b)*  1202* 

" * it  * Public  policy  forbids  the  bartering 
of  public  sohool  property  or  its  sale  for 
anything  other  than  money,  and  ai  thority  to 
sell  does  not  of  itself  imply  authority  to 
sell  on  credit,  # » 

Since  a sale  on  part  payments  would,  in  effect,  be  a lending 
of  money  to  the  purchaser,  and  we  find  no  statute  authorizing  a 
school  district  to  engage  in  the  business  of  lending  money  or  to 
sell  on  oredit,  we  believe  that  the  sale  of  buses  contemplated  by 
your  request  would  have  to  be  for  cash. 

This  office,  under  somewhat  similar  reasoning,  so  held,  with 
regard  to  the  sale  of  real  estate,  in  an  opinion  directed  to 
Honorable  Charles  B.  Butler,  Prosecuting  Attorney  of  Ripley  County, 
under  date  of  September  2,  1942*  & copy  of  whloh  we  enclose. 

We  have  pointed  out  above  the  broad  authority  given  to  boards 
of  education  in  a reorganized  district  to  provide  transportation 
for  its  pupils  without  restriction  as  to  the  manner  in  which  this 
transportation  is  to  be  provided.  Therefore,  we  believe  it  is 
beyond  question  that  a board  of  education  in  a reorganized  district 
does  have  authority  to  contract  with  private  bus  owners  for  the 
free  transportation  of  children  to  the  publio  schools. 

Although  that  specific  question  was  not  raised,  such  a con- 
tract received  implicit  approval  in  Cardwell  v.  Howard,  Mo.  App., 
137  S.W.  (2d)  652. 

In  the  Cardwell  case  the  primary  issue  involved  was  the  right 
of  a board  of  education  in  a consolidated  district  to  contract 
with  a private  bus  owner  for  the  transportation  of  children  for 
a period  of  three  years.  It  was  contended  by  defendant  that  the 
contract  in  question  was  void  because  it  was  not  to  be  performed 
in  one  year.  The  court  summarily  dismissed  this  contention  by 

saying,  l.c.  654* 
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"The  first  assignment  insisted  on  here  is 
that  the  court  erred  in  not  sustaining  the 
demurrer  to  the  petition,  because  it  shows 
that  the  contract  entered  into  was  not  to 
be  performed  within  one  year.  We  deem  it 
unnecessary  to  discuss  this  assignment  at 
length*  We  hold  against  this  contention, 
we  base  this  conclusion  upon  the  reasoning 
of  our  Supreme  Court  in  the  case  of  Tate  v. 

School  District  No.  11  of  Gentry  County, 

321|  Mo.  477,  23  S.W.  2d  1013,  70  A.L.R.  771." 

In  the  Tate  case,  cited  in  the  above  quotation,  the  Supreme 
Court  held  that  a school  board  is  a continuous  body  and  that  it 
may  bind  succeeding  boards,  provided  that  the  contract  Is  entered 
into  in  good  faith,  without  fraud  or  collusion  and  for  a reasonable 
length  of  time. 

Therefore,  we  feel  It  Is  clear  that  the  board  of  education 
in  a reorganized  school  district  may  contract  with  a private  bus 
owner  for  a period  in  excess  of  one  year,  provided  that  it  is  done 
in  good  faith,  without  fraud  or  collusion  and  for  a reasonable 
length  of  time. 


CONCLUSION 

It  is  the  opinion  of  this  office  that  the  board  of  education 
in  a reorganized  school  district  may  sell  the  district-owned  buses 
if  in  the  exercise  of  its  discretion  it  is  deemed  advisable  to  do 
so.  The  board  may  also  exercise  its  discretion  as  to  the  number 
of  buses  to  be  sold  and  the  procedure  to  be  followed  in  making  the 
sale. 


It  is  the  further  opinion  of  this  offioe  that  such  a sale 
must  be  for  cash  and  that  the  board  may  contract  with  private  bus 
owners  for  the  transportation  of  children  to  public  schools  for 
a period  in  excess  of  one  year,  if  desired,  provided  the  contract 
is  entered  into  in  good  faith,  without  fraud  or  collusion  and  for 
a reasonable  length  of  time. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  John  W.  Inglish. 


Very  truly  yours. 


JWItml 

fine. 


JOHN  M.  DALTON 

Attorney  General 


INH  jRITAli  CE  TAriES : 

* OSTER  BROTHER  HOT  EETITIED 
TO  EXEMPTIONS  AIT)  SA  E OF 
NATURAL  BROTHER . 


"A’s”  adoption  in  !'  trie  rrior  to  1917  to 
be  given  the  same  e 'feet,  insofar  as  "A*s" 
rights  under  Missouri  statutes  are  con- 
cerned as  if  "A"  had  been  adopted  in 
Missouri.  "A”  is  child  of  adopting  parents 


: as  fully  as  if  torn  to  them  in  lawful  wed- 
: lock;  can  inherit  from  them,  but  not  t^eir 
: kinsmen.  "A"  is  not  brother  of  "P",  a 
: child  of  adopting  parents;  upon  "B’s"  death 
intestate  in  Missouri,  "A"  can- 
January  ?9,  19o3  not  inherit  from  "P",  and  "A" 

is  not  entitled  to  exemptions 
and  rate  allowable  to  brother 
under  inheritance  tax  statutes. 
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Honorable  C.  £.  Gill  ilan 
Assistant  Supervisor 
Inheritance  Tax  Unit 
Dep  rtment  of  Revenue 
Jefferson  City,  Missouri 

Dear  Sirs 

This  is  to  acknowledge  receipt  of  your  recent 
request  for  a legal  opinion  of  this  department  as  to 
whether  a foster  brother  is,  under  the  inheritance  tax 
statutes  of  this  state,  entitled  to  the  tax  rates  and 
exemptions  allowable  to  a natural  brother  in  those  In- 
stances when  the  deceased  died  intestate. 

Reference  is  m^de  to  correspondence  attached 
to  the  opinion  reauest,  and  it  is  from  this  source  that 
the  facts  In  the  case  are  given. 

Prom  such  correspondence  it  apre  ars  thrt  one  A" 
was  taken  into  the  home  of  a couple  and  raised  as  their 
child,  and  that  "A”  has  used  their  surname  all  his  life. 

It  is  believed  th- t an  adoption  of  "A"  was  intended  by 
his  foster  parents,  and  thr t the  adoption  probably  did 
take  place,  although  formal  adoption  proceedings  provided 
by  the  statutes  of  the  state  of  Maine,  where  the  facts 
are  alleged  to  hnve  taken  place,  have  probably  not  been 
complied  with*  The  date  of  the  alleged  adoption  is  not 
given,  but  it  appears  that  "A"  is  now  approximately  sixty 
years  of  age,  and  It  Is  believed  the t he  must  h-  ve  been 
adopted  prior  to  the  year  of  1917* 

While  the  legality  or  illegality  of  the  adoption 
of  "A"  under  the  ?.!aine  laws  does  not  appear;  for  the  pur- 
pose of  our  present  discussion  it  Is  assumed  that  the 
adoption  was  legal,  and  It  is  necersary  for  us  to  deter- 
mine whet  effect.  If  any,  is  to  be  given  such  adoption  under 
the  Mias  uri  statutes. 
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Section  l4.53.i7O,  RSMo  1949»  states  whet  effect  shall  be 
given  In  Missouri  to  adoptions  under  the  laws  of  other  states, 
and  reads  as  follows: 

"Any  person  adopted  pursuant  to  the  laws 
of  other  states  of  the  union,  irtienever  the 
adopted  person's  rights  are  affected  or 
determined  by  the  laws  of  this  state,  shall, 
from  the  date  of  said  adoption,  be  deemed 
and  held  to  be  for  every  purpose  the  lawful 
child  of  Its  parent  or  parents  by  adoption 
as  fully  as  though  bom  to  them  In  lawful 
wedlock  and  such  adoption  shall  have  the  same 
force  and  effect  as  adoption  under  the  pro- 
visions of  this  chapter,  including  all  In- 
heritance rights." 

Section  l4.53*090,  RSMo  19l|9#  provides  tfiat  the  effect  of 
adoption  shall  be,  and  reads  as  follows: 

"1.  V.hen  a child  Is  adopted  in  accordance 
with  the  provisi  ons  of  this  chapter,  all 
legal  relationships  and  all  rights  and  duties 
between  such  child  and  his  natural  parents 
(other  than  a natural  parent  who  Joins  in 
the  petition  for  adoption  as  provided  in 
section  453*010)  shell  cease  and  determine. 

Said  child  shell  thereafter  be  deemed  and 
held  to  be  for  every  purpose  the  child  of 
his  parent  or  parents  by  adoption,  as  fully 
as  though  born  to  him  or  than  in  lawful  wed- 
lock. 

"2.  Said  child  shall  be  capable  of  inherit- 
ing from,  and  as  the  child  of,  said  parent 
or  parents  by  adoption  as  fully  as  though 
bom  to  him  or  them  in  lawful  wedlock  and, 
if  a minor,  shall  be  entitled  to  proper  sup- 
port, nurture  and  care  from  said  parent  or 
parents  by  adoption. 

"3.  Said  parent  or  parents  by  adoption  diall 
be  capable  of  Inheriting  from  and  as  the 
parent  or  parents  of,  said  adopted  child  as 
fully  as  though  said  child  had  been  bom  to 
him  or  than  in  lawful  wedlock,  and.  If  said 
child  Is  a minor,  shall  be  entitled  to  the 
services,  wages,  control  and  custody  of  said 
adopted  child. 
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'%•  Said  adopted  child  shall  be  caoable  of 
Inheriting  from  and  taking  through  hi*  parent 
or  parents  by  adoption  property  limited  express- 
ly to  heirs  of  the  body  of  such  parent  or 
parents  by  adoption. 

"5.  Th«  word  ‘child*  as  used  in  this  section, 
shall,  unless  the  context  hereof  otherwise 
reauires,  be  construed  to  mean  either  a person 
under  or  over  the  age  of  twenty-one  years." 

Assuming  that  "A"  was  legally  adopted  under  the  "aine  law, 
such  adoption  is  then  to  be  given  the  same  effect  in  this  state 
and  if  he  had  been  adopted  under  Missouri  laws,  insofar  as  the  rights 
of  "A"  are  concerned  under  Missouri  statutes. 

Prom  the  provisions  of  the  preceding  section  it  is  noted 
that  the  adopted  child  shall  be  deemed  and  held  to  be  for  every 
purpose,  the  child  of  the  adopting  parents  as  fully  as  though  said 
child  were  born  in  lawful  wedlock  to  the  adopting  parents.  It  is 
also  noted  that  the  adopted  child  shall  be  capable  of  inheriting 
from  his  foster  parents,  and  they  from  him  as  fully  as  if  the 
adopted  child  were  born  to  said  foster  parents  in  lawful  wedlock. 

It  appears  that  the  present  Missouri  adoption  statutes  are 
based  upon  the  Adoption  Act  of  1917*  and  that  there  is  very  little 
change  in  such  laws  to  date. 

Ho  question  has  been  asked  regarding  the  adopted  child* s 
relationship  to  the  adopting  parents,  and  the  legal  rights  of  the 
former  to  inherit  from  the  latter  und*r  the  statutes  of  descent  and 
distribution,  but  rather  the  inquiry  raises  the  question  Impliedly, 
if  not  expressly,  what  effect,  if  any,  the  adoption  proceedings  will 
have  upon  the  relationship  between  the  adopted  child  and  other  mem- 
bers of  the  family  of  the  foster  parents.  In  the  present  case,  will 
"A",  the  adopted  son,  be  legally  considered  as  a brother  of  "B  , the 
natural  born  son  of  the  adopting  parents,  and  upon  the  death  of  "B", 
intestate  in  Missouri,  is  "A"  the  heir  of  "B",  under  the  laws  of 
descent  and  distribution? 

In  the  event  "A"  was  adopted  under  the  laws  of  Maine  prior 
to  the  Missouri  Adoption  Act  of  1917*  it  appears  that  he  could 
inherit  only  from  the  adopting  parents,  and  not  from  their  kinsmen. 

We  here  call  attention  to  the  case  of  Hockaday  vs.  Lynn,  et  al. 
200  Mo.  )±56,  which  appears  to  be  the  leading  cese  in  point,  at  l.c. 
1*68-1*72,  the  court  said: 
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"In  fact,  it  may  be  laid  down  as  a general 
conclusion  that  while  the  Statute  of  Adoption 
must  be  read  into  the  Statute  of  Dower  and 
that  of  Descents  and  Distribution,  it  is 
with  this  singularity,  always  to  be  observed, 
viz.,  that  the  adopted  child  is  so  let  in  only 
for  the  purpose  of  preserving  in  full  its 
right  of  inheritance  from  its  adoptive  p rent ; 
and  the  door  to  inheritance  is  shut  and  its 
bolt  shot  at  tKe  precise  po‘lnt.  * * * * # 

»***•*  * :*  ***•»■*  -a-  * r-  r-  «• 

The  doctrine  to  be  gathered  from  the  foregoing 
cases  is  announced  to  be,  in  effect,  _to  deny 
the  right  of  the  adopted  child  to  succeed  to 
the  estate  of  any  r.;pabc-r  of  the  adopting  family 
other  than  the  adopt.- nr,  parent,  a nd  the  t such 
a dor  ted  child  does  not  succeed  to  the  estate 
of  ancestors  or  coilaierai  kin  of the  adopting 
p rent,  nor  to  the  estate  of  chTTdren  born  to 
the  adopting  parent!  (?7  5Cn.  and  bng . ~£ncvT~ 

sns  tl:  2.tt2Ss  i Szc”  see*  — 

(Underscoring  ours. ) 

It  would  appear  from  the  quoted  portions  of  above  case 
that  "A"  would  not  be  the  brother  of  "B",  but  we  shall  consider 
this  matter  further  before  reaching  a conclusion. 

The  present  adoption  statutes  do  not,  nor  does  any  other 
statute,  insofar  as  we  hr ve  been  able  to  ascertain,  define  the  word, 
"brother, n consequently,  we  find  it  necessary  to  look  to  other 
sources  for  a suitable  definition  of  the  term.  However,  it  is  one 
of  the  cardinal  rules  of  statutory  construction  that  words  used  in 
a statute  shall  be  given  their  plain  or  ordinary  meaning  unless  it 
was  the  intention  of  the  law-making  power  to  give  them  sme  other 
meaning. 

A general  definition  of  the  word,  "brother,"  and  one  in 
which  the  word  has  been  given  its  ordinary  moaning  is  found  in 
Volume  1?  C. J.S.,  p.  373,  as  follows: 

"BROTHER.  The  correlative  of  •sister'.  The 
word  has  been  v«rJously  defined  by  lexicographers 
as  a male  person,  in  his  relation  to  another 
person  or  persons  of  either  sex  born  of  the  same 
pa  rents;  a male  relative  in  the  first  degree  of 
descent  or  mutual  kinship;  £ male  pe  rson  in  his 
relationship  to  any  oth  or  person  or  the  n‘sane‘~FTood 
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or  am  cestry ; a male  person  who  has  the 
some  father  and  mother  with  another  pe  rson, 
or  who  has  one  of  them;  he  who  is  born  from 
the  same  father  and  mother  with  another,  or 
from  one  of  them  only.  In  particular  con- 
nections, it  has  been  held  that  the  term, 
when  used  without  any  qualifying  words,  may 
include  a brother  of  the  half  blood,  but  does 
not  include  £ legitimate  child  of  an  adopted 
chfld*8  foster  parents,* 

(Underscoring  ours.) 

As  to  whether  "A",  the  foster  brother  of  "B",  the  deceased 
is  a "brother”,  within  the  meaning  of  the  word  as  defined  above, 
and  if  "A"  is  entitled  to  the  exemptions  and  tax  rate  allowed  a 
brother  of  the  deceased,  within  the  meaning  of  state  inheritance 
tax  statutes  reouires  a consideration  of  the  inheritance  tax 
statutes  involved. 

Paragraph  2,  Section  1^5,090,  R.°Mo  19^9*  provides  what 
exemptions  shall  be  allowed  the  taxpayer  under  certain  circum- 
stances, and  rei’ds  as  follows: 

"2.  All  transfers  of  property  or  any 
beneficial  interest  therein  of  the  clear 
market  value  of  twenty  thousand  dollars 
to  the  surviving  husband  or  wife,  said 
exemption  to  be  in  addition  to  the  marital 
rights  of  the  widow  or  widower  who  shall 
renounce  the  will  of  a deceased  husband  or 
wife,  or  whose  spouse  died  intestate;  pro- 
vided, however,  that  if  a widow  or  widower 
accepts  the  benefits  provided  by  the  will 
of  a deceased  spouse  said  twenty  thousand 
dollar  exemption  shall  be  in  addition  to 
an  amount  equal  to  the  aggregate  value  of 
such  marital  rights  to  which  such  widow  or 
widower  would  have  been  entitled  if  such 
widow  or  widower  had  renounced  said  will 
or  if  said  snouse  had  died  intestate,  and 
five  thousand  dollars  to  each  of  the  other 
persons  described  in  subdivision  (1),  sub- 
section 1 of  section  lij.5,060j  provided,  how- 
ever, that  in  all  cases  where  any  of  the 
lineal  descendants  of  the  decedent  are 
idiotic,  insane,  blind,  deformed,  or  otherwise 
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mentally  or  physically  incapacitated  from 
performing  labor  whereby  such  descendant 
may  not  be  able  to  earn  a living,  there 
shall  be  exempted  from  the  provisions  of 
this  chapter  an  amount  up  to  the  sum  of 
fifteen  thousand  dollars*” 

Paragraph  2,  Section  li  5.060,  HcMo  19^9*  provides  the 
applicable  tax  **ate  to  be  used  in  computing  the  inheritance 
tax  due  from  a taxpayer  related  to  the  deceased  within  certain 
degrees,  and  reads  as  follows: 

"(2)  Three  per  cent?  Where  the  person  or 
persons  to  whom  such  property  or  any  bene- 
ficial interest  therein  passes  shall  be  the 
brother  or  sister,  or  the  descendant  of  a 
brother  or  slater  of  the  decedent,  the  wife 
or  widow  of  a son,  or  the  husband  of  a 
da  lighter  of  the  decedent,  at  the  rate  of 
three  per  cent  of  the  clear  market  value  of 
such  property  or  interest  therein;  " 

It  1 8 noted  that  the  word  "brother",  has  not  been  defined 
in  any  of  the  above  quoted  sections  of  the  inheritance  tax  laws, 
but  from  the  context,  the  word  appears  to  be  used  in  its  ordinary 
sense,  and  in  the  absence  of  any  expressed  or  implied  intention 
of  the  Legislature  that  it  should  have  any  other  or  different 
meaning,  it  will  be  given  its  ordinary  meaning* 

In  view  of  the  foregoing,  it  is  our  thought  that  "A's" 
adoption  in  the  State  of  Maine  is  to  be  given  the  3ame  effect  as 
if  he  had  been  adopted  under  the  laws  of  Missouri,  insofar  a a 
"A  * s"  right s under  Missouri  law  are  concerned,  and  that  for  all 
intents  and  purposes  (except  as  will  be  presently  noticed)  "A" 
shall  be  considered  the  child  of  the  adopting  parents  as  fully  os 
if  he  had  been  boro  to  them  in  lawful  wedlock.  However,  "A's" 
adoption  being  prior  to  the  Missouri  Adoption  Act  of  1917#  his 
rights  of  inheritance  were  limited  by  the  statutes  and  court  de- 
cisions in  effect  prior  to  the  Act*  Under  said  laws,  he  was  al- 
lowed to  inherit  only  from  his  foster  parents  and  not  from  the 
kinsmen  of  such  parents,  since  he  did  not  become  a relative  of 
the  kinsmen  by  virtue  of  his  adoption.  Therefore,  "A"  is  not  a 
"brother"  of  "B",  a son  of  the  adopting  parents,  and  under  the 
statutes  of  descent  and  distribution  cannot  inherit  from  "B" 
as  "B's"  heir*  "A"  cannot  claim  the  exemptions  and  the  tax  rate 
applicable  to  those  instances  when  the  taxpayer  and  the  deceased 
were  related  to  each  other  in  the  first  degree  as  brothers,  since 
"A"  is  not  a brother  of  "B",  within  the  commonly  accepted  meaning 
of  the  word  "brother",  and  as  used  in  the  above  mentioned  statutes* 
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CONCLUSION 


It  is,  therefore,  the  opinion  of  thia  department  that 
the  adoption  of  "A"  in  the  State  of  Maine  prior  to  1917*  is  to 
be  given  the  same  legal  effect  as  If  "A"  had  been  adopted  in 
Missouri,  insofar  as  the  rights  of  "A"  are  affected  under 
Missouri  statutes.  That,  voider  Missouri  statutes  and  court 
decisions  in  effect  at  the  time  of  the  adoption,  "A"  became 
the  child  of  the  adopting  parents  for  all  intents  and  purposes 
as  fully  as  though  he  had  been  born  to  them  in  lawful  wedlock, 
except  that  ”A"  could  inherit  only  from  his  foster  parents,  and 
not  from  their  kinsmen.  By  virtue  of  his  adoption,  "A"  did  not 
legally  become  the  brother  of  "B",  a son  born  to  the  adopting 
parents,  and  upon  the  death  of  "B"  in  the  State  of  Missouri, 

"A"  did  not  become  the  heir  of  "B".  "A"  is  not  entitled  to  the 

exemptions  and  tax  rate  allowable  to  a brother  of  deceased  under 
inheritance  tax  statutes. 

The  foregoing  opinion,  which  I approve,  was  prepared  by 
ray  Assistant,  Mr.  Paul  N.  Chitwood. 


Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 
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BOND: 
ARREST : 


. 

xyxxxxxxxxx 


One  wno  Is  arrested  under  a misdemeanor  -arrant 
in  a county  other  than  the  one  m which 

was  committed  and  the  warrant  Issued, 

? !n??tled  to  ™*e  bond  before  a Judge  or  a 
iLlStrate  of  a court  having  original  jurlsdlo- 

J,  to  t?y  criminal  offenses  of  the  county 
where  such  arrest  is  made. 


March  19,  1953 


Honorable  *'  . Gifford 
Prosecuting  Attorney 
Sullivan  County 
Green  City,  'isso-jri 

"’-ear  'r.  Gifford: 

We  render  herewith  our  opinion  on  your  request  of 
March  9»  1953,  which  request  is  as  follows: 

”A  misdemeanor  warrant  is  issued  from 
the  office  of  agistrate  of  T county 
for  a violation  of  the  Wild  Life  Code 
for  a resident  of  J County  and  the 
warrant  is  executed  and  the  violator 
is  placed  in  the  county  jail  of  J 
county  and  the  sheriff  of  T county  is 
notified  that  the  prisoner  is  in 
custody.  Immediately  upon  being 
placed  In  custody  the  individual 
charged  demends  a bond.  The  question 
that  arises  is  whether  the  defendant 
Is  entitled  to  make  recognizance  In 
J county  or  must  he  forego  the  privi- 
lege of  attempting  to  make  bond  until 
he  Is  returned  to  the  ’agistrate  of 
the  county  from  where  the  warrant  is sued.” 

We  believe  that  Supreme  Court  Rule  21.13,  which  took 
effect  January  1,  1953,  now  covers  the  situation,  follow- 
ing is  the  text  of  the  rule: 

,,21.13--Ball--Arrest  in  Another  County. 

If  the  offense  charged  is  bailable  and 
the  arrest  occurs  in  a county  other 
than  that  in  which  the  alleged  offense 
was  committed,  and  the  warrant  Issued, 
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" the  officer  making  the  arrest  shall, 
when  requested  by  the  person  arrested, 
take  him  before  a judge  or  magistrate  of 
a court  in  such  county  having  original 
jurisdiction  to  try  criminal  offenses, 
who  shall  admit  him  to  bail  in  such 
sum  as  may  seem  to  be  sufficient  and 
proper  with  sufficient  security  for 
his  appearance  before  the  judge  or 
magistrate  out  of  whose  court  the 
warrant  issued,  (or  if  he  is  absent 
or  his  office  be  vacant,  then  before 
the  nearest  judge  or  magistrate  of  the 
court  of  such  county  having  original 
jurisdiction  to  try  criminal  offenses) 
at  a time  to  be  stated  in  the  bond. 

Such  bond  shall  be  transmitted  to  and 
filed  with  the  judge  or  magistrate 
before  whom  the  same  is  re turnable . " 

Any  misdemeanor,  of  course,  is  a "bailable  offense". 
Article  I,  Section  20,  Missouri  Constitution,  19 provides: 

"Sec.  20,  Bail  guaranteed — exceptions . — 

That  all  persons  shall  be  bailable  by 
sufficient  sureties,  except  for  capital 
offenses,  when  the  proof  is  evident  or 
the  presumption  great," 

A capital  offense  is  one  which  is  punishable  - that  is 
to  say,  liable  to  punishment  - with  death.  Ex  parte  Dusen- 
berry  97  Mo.  $0k,  11  S.  W.  (2d)  17. 

CONCLUSIO  : 

It  I 8 the  opinion  of  this  office  that  one  who  is  arrested 
under  a misdemeanor  warrant  in  a county  other  than  the  one  in 
which  the  offense  was  committed  and  the  warrant  issued,  is 
entitled  to  make  bond  before  a Judge  or  a Magistrate  of  a 
court  having  original  jurisdiction  to  try  criminal  offenses 
of  the  county  where  such  arrest  Is  made. 

This,  opinion,  which  I hereby  approve,  was  prepared  by 
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Honorable  R.  V.  Gifford 

my  assistant,  "r . W.  Don  Kennedy. 

Very  truly  yours, 

JOHN  M.  DALTON 

Attorney  General 

WDK:imn 
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SANITY  HEARINGS:  PROSECUTING 
ATTORNEY  MAYftfBE  GUARDIAN « S 
ATTORNEY:  WHEN : 


JOHN  K*  DALTON 

xxxxxxxxxx 


When  probate  court  adjudges  one  insane 
and  appoints  guardian  who  was  informant 
in  inquiry*  Prosecuting  attorney  who 
appeared  for  state  or  county  at  hearing 
cannot  be  retained  as  attorney  for 
guardian  subsequent  to  adjudication* 


April  29,  1953 


xxxxxm 

J.  C*  Johnson 


Honorable  R.  M.  Gifford 
Prosecuting  Attorney 
Sullivan  County 
Ml lan,  Missouri 

Dear  Sir  I 

This  is  to  acknowledge  receipt  of  your  recent  request  for  a 
legal  opinion  of  this  department,  which  reads  in  part  as  follows* 

"Your  opinion  is  sough  with  reference  to 
a situation  where  the  prosecuting  attorney 
is  retained  subsequent  to  the  adjudication 
of  insanity  by  the  duly  appointed  guardian 
who  was  an  informant  at  the  time  of  the  in- 
quisition* ’ 

"Is  such  action  on  the  part  of  a prosecuting 
attorney  in  conflict  with  any  official  duty?" 

Reference  is  made  in  your  letter  to  an  opinion  of  this  department 
furnished  to  the  Honorable  Roy  W*  McGhee,  Jr*,  Prosecuting  Attorney 
of  Wayne  County,  Missouri*  In  this  opinion  it  was  held  that  it  was 
Improper  for  a prosecuting  attorney  to  represent  at  a sanity  hearing 
held  in  his  own  county,  the  person  mho  is  the  subject  of  the  hearing, 
or  for  a prosecuting  attorney  to  represent,  in  his  private  capacity, 
an  informant  In  the  sanity  hearing,  but  that  it  is  the  duty  of  the 
prosecuting  attorney  to  represent  the  state  or  county  at  all  sanity 
hearings  held  within  his  county*  However,  it  Is  believed  that  said 
opinion  is  not  broad  enough  to  cover  the  situation  mentioned  in  your 
letter,  the  facts  of  which  are  alleged  to  have  occurred  subsequently 
to  the  adjudication  of  insanity* 

The  statement  of  facts  given  in  the  opinion  request  fail  to 
indicate  whether  or  not  the  rights  of  the  person  (adjudged  insane) 
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to  file  a motion  to  set  the  judgment  aside  (as  provided  by  Section 
1|58,100  RSMo,  19^9),  or  to  take  an  appeal  from  such  judgment  to  the 
circuit  court  (as  provided  by  Section  lj.68.020,  RSMo.  1949)  of  the 
county  have  expired.  However,  for  the  purposes  of  our  discussion 
herein,  it  will  be  assumed  that  such  rights  have  expired;  that  such 
judgment  has  become  final  and  that  no  motion  to  set  it  aside  has 
been  filed  or  appeal  lias  been  taken  therefrom. 

The  only  proceeding  in  which  the  same  parties,  interests  and 
issues  of  the  sanity  hearing  might  become  involved  in  a proceeding 
subsequent  to  the  inquiry  would  be  that  of  a restoration  of  sanity 
proceeding.  This  proceeding  might  be  instituted  by  the  insane 
person,  or  by  some  other  person  in  his  behalf. 

Seotion  1^58*530,  RSMo,  19lv9#  provides  for  restoration  of  sanity 
proceedings,  and  reads  as  follows: 

"For  and  on  behalf  of  any  person  previ- 
ously adjudged  to  be  of  unsound  mind  by 
any  court  in  the  state  of  Missouri,  there 
may  be  filed  in  the  probate  court  of  the 
county  wherein  he  was  adjudged  insane, 
a petition  in  writing,  verified  by  oath 
or  affirmation,  alleging  that  subsequent 
to  his  adjudication  of  insanity  he  has 
fully  recovered  his  mental  health  and  been 
restored  to  his  right  mind  and  is  now  capable 
of  managing  his  affairs,  and  the  probate 
court  wherein  any  such  petition  is  filed 
shall  hold  an  inquiry  as  to  the  sanity  of 
the  person  in  whose  behalf  the  petition  is 
filed;  provided,  that  if  said  court,  upon 
auch  inquiry,  shall  find  that  such  person 
is  not  restored  to  his  right  mind,  and  suoh 
person,  or  anyone  for  him,  shall  within  ten 
days  after  such  finding,  file  with  the 
court  an  allegation  in  writing,  verified 
by  oath  or  affirmation  that  suoh  person  is 
of  sound  mind  and  is  aggrieved  by  the  aotion 
and  finding  of  the  court,  the  court  shall  then 
cause  the  facts  to  be  inquired  into  by  a jury." 

In  the  case  of  Harrelson  v.  Flournoy,  229  Mo,  App.  582,  it  was 
held  that  the  same  issues  are  involved  in  a restoration  proceeding 
regarding  the  sanity  or  insanity  of  the  person  adjudged  insane  as 
were  involved  in  the  sanity  inquiry,  except  that  the  burden  of  proof 
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is  upon  the  petitioner.  At  l.o.  593*  the  court  said* 

"It  necessarily  follows  that,  upon  this  in- 
quiry under  Section  ij.93,  upon  alleged  restora- 
tion to  rightness  of  mind  or  discharge  from 
guardiansiiip,  the  same  issues  as  to  sanity  or 
insanity  at  the  time  of  the  later  inquiry  and 
as  to  the  capacity  of  the  subject  to  manage 
his  affairs  are  in  question  as  were  in  question 
upon  the  previous  inquiry  under  Seotion  ljlj.8- 
upon  the  original  inquiry  under  which  he  was 
adjudicated  to  be  a person  of  unsound  mind 
and  incapable  of  managing  his  affairs.  The 
only  difference  in  such  inquiries  is  as  to  the 
burden  of  proof.  In  the  original  inquiry,  the 
burden  was  upon  the  petitioner  or  informant 
seeking  the  adjudication  of  appellant's  unsound- 
ness of  mind.  In  the  later  inquiry,  the  burden 
was  upon  the  appellant,  the  petitioner  who  seeks 
his  discharge,  to  show  his  restoration  to  his 
right  mind.  Upon  the  previous  inquiry,  the 
informant  charged,  and  it  was  adjudicated,  the 
appellant  was  a person  of  unsound  mind  and  ln- 
oapable  of  managing  his  affairs.  Clearly, 
inasmuch  as  the  later  inquiry  is  for  the  purpose 
of  avoiding  the  adjudication  upon  the  previous 
one-where  the  proof  warrant 5- -it  is  necessary,  in 
order  so  to  warrant,  that  it  be  made  to  appear  that 
the  situation  upon  which  the  former  adjudication 
rests  no  longer  exists.  It  is  therefore  necessary 
that  appellant  show  upon  the  inquiry  for  his  dis- 
charge that  he  had  not  only  been  restored  to  his 
right  mind  and  was  sane  but  that  he  was  capable 
of  managing  his  affairs.  The  instruction  was  not 
erroneous  in  so  requiring.  Indeed,  it  is  alleged 
In  appellant's  allegation  for  his  discharge  that 
he  was,  at  the  time  of  his  filing,  a person  of 
sound  mind,  sane  and  capable  of  managing  his 
affairs,  and  had  been  restored  to  his  right 
mind.  Suoh  contention,  for  such  further  reason, 
is  not  open  to  appellant." 

While  no  reference  is  found  in  the  opinion  request  to  a restoration 
yet,  because  such  proceedings  are  to  be  expected  in  every  instance  sub- 
sequent to  a sanity  hearing  in  which  one  is  found  to  be  insane,  we 
believe  it  is  necessary  and  proper  to  consider  such  proceedings  and 
its  effect,  if  any,  upon  the  subject  matter  of  the  opinion  request. 
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Proceedings  of  this  nature  are  very  similar  to  sanity  inquiries  and 
in  view  of  the  fact  that  the  parties  interested  in  the  hearing  are 
the  same,  as  well  as  the  issues,  it  is  our  thought  that  it  is  the 
duty  of  the  prosecuting  attorney  to  appear  at  all  suoh  proceedings 
held  in  his  county  and  to  represent  only  the  state  or  county* 

V 

It  does  not  appear  that  a guardian  of  an  insane  person  would  be 
directly  interested  in  the  issues  involved  in  a restoration  proceeding 
or  that  he  ?/ould  be  a necessary  party  thereto,  yet  he  would  be 
primarily  interested  in  such  proceeding  if  he  had  filed  the  petition 
authorized  by  Section  i|58*£30,  supra,  and  hi 3 Interest  in  the  matter 
would  be  Identified  with  that  of  his  ward*  In  suoh  instances  it  would 
be  improper  for  the  prosecuting  attorney  to  represent  the  guardian  or 
any  interests  other  than  those  of  the  state  or  county,  since  the  state 
or  county  would  be  as  much  interested  in  the  restoration  proceeding 
as  it  was  in  the  sanity  inquiry* 

In  such  event  the  prosecuting  attorney  would  find  himself  in 
the  position  of  attempting  to  represent  the  guardian  and  ward,  and 
the  state  or  county  in  the  same  proceeding*  Of  course  the  proseculng 
attorney  is  prohibited  from  engaging  in  such  actions  which  are  highly 
Improper  and  conduct  unbecoming  to  a member  of  the  Dar*  While  we 
are  merely  stating  a hypothetical  case  not  founded  upon  any  known 
facts,  yet  it  serves  to  illustrate  the  unenviable  position  in  which 
the  prosecuting  attorney  may  find  himself  unless  he  scrupulously 
refuses  to  accept  any  employment  or  to  engage  in  any  activity  whioh 
might  interfere  with  the  performance  of  his  official  duties  relating 
to  sanity  inquisitions  or  restoration  of  sanity  proceedings* 

The  guardian  in  the  instant  case  was  the  informant  in  the  sanity 
inquiry  and,  for  reasons  given  in  above  mentioned  opinion  the 
prosecuting  attorney  could  not  represent  the  informant  in  that  hear- 
ing* Although  it  does  not  appeur  from  the  facts  given  in  the  opinion 
request  that  the  guardian-informant  is  primarily  interested  in  the 
restoration  proceedings,  it  is  entirely  possible,  or  even  probable, 
that  he  might  be,  and  in  the  event  the  prosecuting  attorney  should 
represent  said  guardian -informant,  he  might  find  that  he  had  represent 
ed  a person  or  interest  in  conflict  with  his  offloial  duties,  whioh 
require  him  to  represent  only  the  state  or  county  in  either  the 
sanity  inquisition  or  restoration  proceedings* 

In  view  of  the  foregoing,  it  is  our  thought  that  a prosecuting 
attorney  would  be  guiluy  of  improper  actions  and  conduct  in  the 
event  he  represented  a guardian  of  one  adjudged  to  be  Insane  sub- 
sequent to  the  adjudication  of  Insanity  under  the  circumstances 
referred  to  in  the  opinion  request* 
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CONCLUSION 


It  is  the  opinion  of  this  departnent  that  whan  a probate  court 
in  a sanity  inquiry  adjudges  one  insane  and  appoints  a guardian  vho 
was  informant  of  the  alleged  insane  person,  the  prosecuting  attorney, 
who  represented  the  state  or  county  at  the  inquiry, cannot  be  retained 
as  attorney  for  the  guardian,  subsequent  to  the  adjudication. 

The  foregoing  opinion,  which  I hereby  approve,  was  written  by 
my  assistant,  Mr.  Paul  N.  Chitwood. 


Yours  very  truly. 


JOHN  X.  DALTON 
Attorney  General 


oTATE  HIGHWAY  COMMISSION:  Powers  and  duties  of  respective  bodies 

COUNTY  HIGHWAY  COMMISSION:  distinguished. 


July  7,  19^3 


Honorable  R.  M.  Gifford 
Prosecuting  Attorney 
Sullivan  County 
Milan,  Mia  souri 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  official 
opinion  of  this  department  reading  as  follows: 

”A  question  has  been  proposed  to  this 
office  with  reference  to  the  relative 
positions  of  the  County  Court  and  the 
County  Highway  Commission  of  Sullivan 
County,  Missouri  and  the  State  Highway 
Commission  of  Missouri  with  reference 
to  the  powers  and  authority  conferred 
by  statute  thereupon  regarding  the 
location  and  establishment  of  proposed 
county  highways.  Section  230.030, 

RSMo  191+9,  with  reference  to  the  power 
and  duties  of  the  County  Highway  Com- 
mission says,  'that  said  commission  shall 
have  the  power  to  locate,  lay  out, 
designate,  construct  and  maintain,  sub- 
ject to  approval  of  the  State  Highway 
Commission,  a system  of  county  highways 


"The  particular  auestion  submitted  is 
a determination  of  the  validity  of  the 
setting  up  of  a proposed  road  in  this 
county  by  the  State  Highway  Commission 
under  circumstances  that  would  indicate 
objection  and  disapproval  by  the  County 
Highway  Commission  and  the  County  Court. 

If  the  power  to  so  designate  such  roads 
is  within  the  County  Highway  Commission 
but  subject  to  the  approval  of  the  State 
Highway  Commission  does  it  not  necessarily 
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follow  that  the  setting  up  of  a particular 
road  presupposes  an  agreement  between  the 
two  Commissions. 


"Assuming  the  necessity  of  the  consent 
and  agreement  of  the  County  Commission  to 
set  up  a particular  road  and  further 
assuming  the  designation  of  such  road 
arbitrarily  by  the  State  Commission  and 
over  the  objection  of  the  county  body 
what  remedy,  if  any,  has  the  County  High- 
way Commission?" 

The  Missouri  State  Highway  Commission  is  a constitutional 
body  existing  by  virtue  of  the  provisions  of  Sections  29  to 
34,  inclusive.  Article  IV  of  the  Constitution  of  19^5*  and 
prior  constitutional  provisions.  Section  29  reads  as  follows: 

"The  department  of  highways  shall  be 
in  charge  of  a highway  commission. 

The  number,  qualifications,  compensation 
and  terms  of  the  members  of  the  commis- 
sion shall  be  fixed  by  law,  and  not  more 
than  one -ha If  of  its  members  shall  be  of 
the  same  political  party.  The  selection 
and  removal  of  all  employees  shall  be 
without  regard  to  political  affiliation. 

It  shall  have  authority  over  and  power 
to  locate,  relocate,  design  and  maintain 
all  state  highways;  and  authority  to 
construct  and  reconstruct  state  highways, 
subject  to  limitations  and  conditions  im- 
posed by  law  as  to  the  manner  and  means 
of  exercising  such  authority;  and  author- 
ity to  limit  access  to,  from  and  across 
state  highways  where  the  public  interest 
and  safety  may  require,  subject  to  such 
limitations  and  conditions  as  may  be 
imposed  by  law." 

Also,  the  following  portion  of  subsection  (3)  (a)  of 
Section  30: 


"(3)  In  the  discretion  of  the  commission 
to  locate,  re-locate,  establish,  acauire, 
construct  and  maintain  the  following: 
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"(a)  supplementary  state  highways  and 
bridges  in  each  county  of  the  state  as 
hereinafter  provided;  * * *" 

Section  32  relates  to  the  apportionment  of  funds  for 
supplementary  highways,  and  after  setting  up  the  formula  by 
which  such  allocation  is  to  be  made,  contains  the  following 
provision: 


"*  * -a  Supplementary  state  highways  shall 
be  selected  by  mutual  agreement  of  the 
commission  and  the  local  officials  having 
charge  of  or  jurisdiction  over  roads  in 
the  territory  through  which  such  supple- 
mentary state  highways  are  to  be  construct- 
ed." 

Prom  the  foregoing  it  appears  that  the  constitutional 
provisions,  together  with  statutory  enactments  related  thereto, 
which  are  found  in  Chapter  226,  RSMo  19^9»  evidence  an  intent 
on  the  part  of  the  people  of  Missouri  that  jurisdiction  over 
"state  highways"  be  delegated  to  the  Missouri  State  Highway 
Commission.  The  delegation  of  power  has  been  accompanied  by 
the  qualif ication  with  respect  to  "supplementary  state  high- 
ways" appearing  as  part  of  Section  32,  Article  IV,  Constitu- 
tion of  I9I4.5,  quoted  supra. 

We  next  direct  vour  attention  to  the  provisions  of 
Chapter  230,  RSMo  194-9*  which  relate  to  "county  highways." 

With  respect  to  such  highways,  it  appears  that  it  is  the 
intention  of  the  people  of  Missouri  that  jurisdiction  thereof 
be  retained  at  the  local  level  and  exercised  by  a body  known 
as  the  "County  Highway  Commission."  The  powers  and  duties 
of  such  body  have  been  declared  in  Section  230.030,  RSMo 
191$,  which  reads  as  follows: 

"230.030.  It  shall  be  the  duty  of  the 
county  highway  commission  and  said 
commission  shall  have  the  power  to 
locate,  lay  out,  designate,  construct 
and  maintain,  subject  to  approval  of 
the  state  highway  commission,  a system 
of  county  highways  not  exceeding  in 
the  aggregate  at  any  given  time  one 
hundred  miles  In  any  county,  by  con- 
necting by  the  most  practical  route 
the  several  centers  of  population  in 
the  county,  in  such  manner  as  to  afford 
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a connection  with  such  of  said  centers 
of  population  as  are  not  now  located 
on  any  state  highway  with  such  state 
highway,  and  so  as  to  afford,  as  nearly 
as  may  be  done,  a connection  with  county 
highways  connecting  the  centers  of  pop- 
ulation of  adjoining  counties,  to  the 
end  that  all  parts  of  the  county  shall 
be  connected  with  the  state  highway 
system  as  now  laid  out  and  designated, 
and  that  the  inhabitants  of  the  county 
generally  shall  have  and  enjoy  a system 
of  highly  improved  f arm-to-market  roads. 

If  any  pert  of  this  county  one  hundred 
mile  highway  system  has  been,  or  shall 
hereafter  be  taken  over  by  the  state 
highway  commission  and  become  a state 
highway,  then  an  equal  amount  of  new 
mileage,  to  take  the  place  thereof,  may 
be  placed  in  the  county  one  hundred  mile 
system.” 

A further  limitation  other  than  the  approval  of  the 
State  Highway  Commission,  which  is  expressed  in  the  section 
quoted,  appears  in  Section  230.0l|.0,  RSMo  1949*  which  imposes 
the  duty  upon  the  County  Highway  Commission  to  obtain  the 
further  approval  of  the  State  Highway  Commission  of  the  pro- 
posed location  of  any  "county  highway.”  After  such  county 
highways  have  been  approved  and  constructed,  the  County 
Highway  Commission  exercises  complete  Jurisdiction  there- 
over, as  appears  from  the  provisions  of  Section  230.070, 

RSMo  1949*  which  reads  as  follows: 

"230.070.  The  county  highway  commission 
shall  have  absolute  Jurisdiction  and 
control  over  all  highways  constituting  a 
part  of  the  county  highway  system,  and 
shall  hold  title  in  fee  to  the  right  of 
way  thereof,  and  no  other  officer,  board 
or  commission,  except  as  in  this  chapter 
specifically  provided,  shall  have  or 
exercise  any  authority  or  Jurisdiction 
over  any  of  such  highways.  The  roads 
constituting  the  county  highway  system 
shall  be  known  and  designated  as  * county 
highways. *" 

The  integration  of  "county  highways”  into  the  "state 
highway  system"  is  provided  for  by  Section  230.110,  RSMo  1949* 
which  reads  as  follows: 
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"230.110.  If,  and  when,  the  state  high- 
way commission  Is  authorized  by  law  so  to 
do,  and  may  so  desire  it  may  take  over 
all  or  any  part  of  the  highways  of  the 
county  highway  system  and  make  refund 
therefor  in  such  manner  as  may  now  or 
hereafter  be  provided  by  law  for  making 
refund  to  the  several  counties  of  this 
state,  and  road  districts  thereof,  for 
highways  heretofore  designated  and  taken 
over  by  said  state  highway  department, 
whereupon  it  shall  be  the  duty  of  the 
county  highway  commission,  by  proper 
deed  of  conveyance,  to  transfer  to  state 
highway  department  that  part  of  county 
highway  system  so  taken  over." 

Applying  the  foregoing  constitutional  and  statutory 
provisions  to  the  problem  which  you  have  submitted,  it  appears 
that  if  the  proposed  r®  d is  a "county  highway",  as  you  have 
referred  to  it  in  your  letter  of  inquiry,  then  the  power  to 
locate,  designate,  construct  and  maintain  such  road  as  a part 
of  the  "county  highway  system"  has  been,  and  is,  vested  in 
the  County  Hig-hway  Commission,  subject,  however,  to  the  ap- 
proval of  the  State  Highway  Commission.  Of  course,  such 
power  to  approve  or  disapprove  may  not  be  exorcised  in  an 
arbitrary  or  capricious  manner,  and  inasmuch  as  this  phase 
proposes  a factual  matter,  we  do  not  undertake  to  render  any 
opinion  thereon. 

If,  on  the  contrary,  the  proposed  new  road  is  in  fact  a 
"state  highway"  within  the  statutory  meaning  of  that  term, 
and  not  a "supplementary  state  highway,"  then  the  complete 
power  with  respect  to  its  location,  construction  and  main- 
tenance is  vested  in  the  State  Highway  Commission,  independ- 
ent of  any  approval  or  disapproval  on  the  part  of  local 
officials. 

However,  a third  possibility  suggests  itself.  If  the 
proposed  new  road  is  in  fact  a "supplementary  state  highway" 
which  upon  completion  will  become  a part  of  the  "state  highway 
system,"  then  its  selection  must  be  based  upon  a mutual  agree- 
ment of  the  State  Highway  Commission  and  the  local  officials 
having  Jurisdiction  over  roads  in  the  territory  to  which  such 
supplementary  state  highway  is  to  be  constructed.  This  is  the 
plain  meaning  of  the  quoted  portion  of  Section  32,  Article  IV, 
Constitution  of  19^+5*  quoted  supra. 
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It  does  not  appear  that  any  statutory  remedy  has  been 
afforded  the  body  designated  as  the  "County  Highway  Commission" 
with  respect  to  enforcing  by  legal  action  any  failure  on  the 
part  of  the  State  Highway  Commission  to  obtain  the  agreement  of 
such  "County  Highway  Commission"  before  the  construction  of  a 
"supplementary  state  highway,"  In  such  an  instance,  it  seems 
that  the  romody,  if  any,  would  inure  to  the  benefit  of  owners 
of  land  through  which  such  proposed  new  road  might  be  located. 
However,  it  is  our  opinion  that  the  County  Highway  Commission 
could  through  legal  action  obtain  approval  of  the  State  High- 
way Commission  to  a proposed  "county  highway"  in  the  event 
such  approval  be  withheld  arbitrarily  or  capriciously, 

CONCLUSION. 

In  the  premises,  we  are  of  the  opinion: 

1,  That  if  a proposed  new  road  located  within  a county 
is  a "county  highway,"  then  the  exclusive  jurisdiction  over 
the  location,  construction  and  maintenance  of  such  road  is 
vested  in  the  "County  Highway  Commission"  subject  to  the 
approval  of  the  State  Hiphway  Commission; 

2,  That  if  such  proposed  new  road  is  a "state  highway", 
of  the  primary  type,  then  the  exclusive  jurisdiction  with 
respect  to  its  location,  construction  and  maintenance  is 
vested  in  the  State  Highway  Commission;  and 

3,  That  if  such  proposed  new  road  is  in  fact  a "supple- 
mentary state  highway"  which  upon  completion  will  form  a part 
of  the  "state  highway  system"  its  selection  must  be  by  mutual 
agreement  of  the  State  Highway  Commission  and  the  local  officials 
having  Jurisdiction  over  roads  in  the  territory  through  which 
such  proposed  new  road  is  to  be  located. 

We  are  further  of  the  opinion  that  statutory  authority  has 
not  been  granted  to  the  County  Highway  Commission  to  restrain 
or  enjoin  the  State  Highway  Commission  from  the  construction 
of  a "supplementary  state  highway"  in  such  county,  even  absent 
the  approval  of  such  County  Highway  Commission,  and  that  the 
remedy,  if  any,  must  of  necessity  be  taken  advantage  of  by  the 
owners  of  land  through  which  such  proposed  road  is  located. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr,  Will  F.  Berry,  Jr. 

Yours  very  truly. 


WFB : sw 


JOHN  M.  DALTON 
Attorney  General 


DIVISION  OP  WORKMEN'S 
COMPENSATION : 

STATUTORY  C ON STRUCTI ON : 


Under  House  Bill  No.  266,  passed  by 
the  67th  General  Assembly,  employees 
who,  heretofore,  filed  a rejection  of 
the  provisions  of  Chapter  287,  RSI  o 19i+9, 
that  has  not  been  withdrawn,  need  only 
file  a new  rejection  upon  obtaining  new 
employment. 

xxxxxxxxx 
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John  C,  Johnsen 


r.  S sneer  . ivens, director 
Division  of  .orkmen'c  Co apensation 
Department  of  Labor  and  industrial 
Relations, 

Jefferson  City,  issouri 
near  Sir: 

Mi,  will  acknowledge  receipt  of  y o r request  for  an 
official  opinion  which  roans: 

"An  amendment  to  the  Missouri  .<oricnen's 
Co  .pensatiou  Law,  changing  Subsection  3 
of  section  267*060,  will  beeoas  effective 
August  2>,  I9^3,.undei  the  provisions  of 
House  Bill  o.  266,  signed  by  the  Governor 
on  Juno  -,  1953*  Por  - r convenience  I 
enclose  a printeu  copy  of  the  bixl. 

"Subsect.on  3 formerly  provided  that  an 
employee's  rejection  of  law  was  effective 
for  any  and  all  employments  then  or  there- 
after engaged  in,  until  withdrawn.  The 
amendment  akes  an  employee's  rejection 
effective  only  on  the  em  loyment  at  time 
of  rejection  or  unt  1 withdrawn. 

"In  connection  with  this  amendment,  we 
would  a preciate  your  opinion  on  the 
following: 

"1.  absent  a newly  filed  rejection  of  the 
law  by  an  employee  on  August  29,  1953,  or 
thereafter,  would.  a r jection  now  on  file 
and  continuing  on  file  August  2v,  1953*  aad 
thereafter  be  effective  on  any  and  all  em- 
ployments? 

"2.  If  an  employee  now  has  on  f le  and 
ce  .ti.iues  to  have  on  file  August  2v,  1953* 


Ar . Spencer  H.  Givens 


and  thereafter  a rejection  of  law,  would 
the  filing  of  a rejection  August  2i , 1953* 
or  thereafter  affect  his  status  under  the 
law?  In  other  words,  would  not  the  filing 
previous  to  August  29,  1953*  continue  to 
be  effective  for  any  and  ail  employments  - 
until  withdrawn  - irrespective  of  axil  in 
spite  of  a filing  under  the  new  provision 
of  the  law  August  29*  1953*  and  thereafter?" 

The  provisions  of  said  House  Bill  o.  286,  passed  by  the 
Sixty-seventh  General  As:  embly,  do  not  specifically  indicate 
whether  or  not  employees  shall  be  subject  to  the  requirement 
of  filing  another  rejection  of  provisions  of  said  Chapter  287* 
RSMo  1949,  when  they,  heretofore,  filed  such  a rejection. 

The  principal  difference  in  Section  287,060,  RSMo  1949, 
repealed  by  said  Mouse  Bill  No,  286  and  Section  287,060  of 
said  House  Bill  can  be  f o -nd  under  Subsection  3 thereof, 
which  formerly  provided  that  notice  given  by  the  employee 
shall  take  effect  upon  ail  employment  of  which  he  may  then 
and  thereafter  be  employed  until  the  rejection  is  withdrawn, 
while  Subsection  3 of  the  new  bill  provides  that  s ch  notice 
shall  be  given  by  the  employee  to  take  effect  only  u on  the 
employment  of  it  which  he  may  then  be  employed  until  the  re- 
jection is  withdrawn, 

A well  established  rule  of  statutory  construction  is  that 
acts  of  the  Legislature  must  be  held  to  operate  prospectively 
only,  unless  a different  legislative  intent  is  clearly  to  be 
given  from  the  terms,  S e uucas  v,  durphy.  156  S.  W,  (2d) 

686,  384  -'lo.  1J78. 

ordinarily,  the  general  rule  that  a statute  w 11  be  con- 
strued to  be  prospective  in  operation  does  not  apply  to  statutes 
affecting  procedure  or  a legal  remedy.  See  Benas  v,  ;iaher,  128 
Fed,  (2d)  247  and  Clark  v,  K.  C,  St,  L.  and  C.  R.  Co,,  118  S,  W. 
40,  219  .o.  524. 

There  is  no  1 ipairm  nt  of  an  individual's  rights  and 
interest  in  this  instance  merely  by  said  House  Bill  rep  aling 
one  statute  and  enacting  a a w one  containing  almost,  the  same 
language  with  the  one  e ception  hereinabove  oentionad.  Further* 
more,  the  said  new  bill  does  not  1m  ose  uny  liability  on  any 
e iployee.  Actually,  it  is  more  in  the  nature  of  a ,rocedural 
and  remedial  statute,  and  un  er  the  foregoing  rul  s of  statutory 
construction  hereinabove  anno  need,  such  statutes  when  enacted, 
apply  to  all  acts  w ether  commenced  before  or  after  said  en- 
actment, See  Wentz  v,  rice  Candy  Co,,  175  3,  ...  (2d)  852, 
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352  Mo,  1,  transferred  16b  S,  (2d)  j.62, 

in  view  of  bhc  foregoing  decisions,  we  are  inclined  to 
believe  that  no  new  rejection  is  required  to  be  filed  for  the 
present  employment  under  said  louse  Bill,  however,  after  the 
effective  date  of  saiu  bill,  August  29,  1?53»  said  employees 
will  be  required  to  file  r^  jection  of  such  chapter  for  any 
new  employment • 


AO  . 


it  is  the  opinion  of  this  uopurtment  that  subsequent  to 
August  29#  19p3,  the  effective  date  of  said  House  Bill  :,o,  2w6 
passed  by  the  Si.cty-sev  ntl  1 Assembly#  that  e lployees 

that  h^ve  heretofore  filed  a rejection  of  the  provisions  of 
Chapter  267,  KSho  1949,  will  only  be  required  to  file  reject- 
ions of  said  chapter  when  obts  n^w  employment.  Of  course 

if  said  employees  choose  to  come  within  the  provisions  of  said 
chapter,  no  rejection  need  be  filed, 

fhe  fare. .50 in;,  o inion,  which  1 hereby  a^;rove,  was  pre- 
: d by  my  Assistant,  2 . Aubrey  fi,  Hammett,  Jr, 


Yours  truly. 


. 

Attorney  Jonoral 


ARH/av 


SAVINGS  AND  LOAN  ASSOCIATIONS:  A savings  and  loan  association  not 

BOARD  OF  DIRECTORS’  POWER:  prohibited  under  its  by-laws  or 

any  Missouri  statutes,  may  pay 
bonuses  to  employees  or  affiliates 
for  obtaining  new  accounts.  By-law 
of  an  association  prohibiting  pay- 
ment of  dividends  upon  accounts  with- 
drawn can  be  amended  to  permit  pay- 
ment of  dividends  upon  any  portion 
of  withdrawal  between  last dividend 
date  and  notice  of  withdrawal.  Board 
of  directors  lack  power  under  by-laws 
to  create  new  office  of  chairman  of 
board.  Office  cannot  be  created  with- 
out amendment  authorizing  same. 

June  24,  1953 


Honorable  Morris  G.  Gordon 
Supervisor 

Savings  and  Loan  Supervision 
Department  of  Business  and 
Administration 
Jefferson  City,  Missouri 

Dear  Sir: 

This  is  to  acknowledge  receipt  of  your  recent  request  for 
a legal  opinion  of  this  department,  which  reads  as  follows: 

"The  following  questions  have  been  sub- 
mitted to  this  Division  for  approval  and 
we  would  greatly  appreciate  your  opinion 
before  we  advise  this  association. 

"Would  the  Division  of  Savings  and  Loan 
have  any  objection  to  the  following  con- 
templated changes  in  the  operation  of  the 
association? 

” ( 1 ) To  pay  bonuses  to  employees  and 
affiliates  for  obtaining  new  savings 
accounts . 

"(2)  To  amend  the  by-laws  to  pay  dividends 
on  partial  withdrawals  between  dividend 
dates.  - By  proper  statutory  procedure  of 
course. 

”(3)  To  create  a new  office  of  Chairman 
of  the  Board  without  amending  the  by-laws." 


Honorable  Morris  G.  Gordon 


The  above  inquiries  appear  to  be  general  in  nature  and 
might  properly  refer  to  any  or  all  savings  and  loan  associations 
in  the  state.  However,  we  do  not  believe  that  the  writer  intend- 
ed to  ask  questions  of  this  nature,  but  rather  to  ask  questions 
referring  to  a particular  savings  and  loan  association  of  which 
he  was  thinking  at  the  time  said  inquiries  were  made. 

Our  belief  in  this  respect  is  confirmed  by  the  fact  that 
along  with  the  opinion  request,  the  writer  enclosed  a copy  of 
the  by-laws  of  a certain  savings  and  loan  association,  and  at 
least  two  of  above  three  inquiries  relate  to  the  by-laws  of 
this  association,  which  for  convenience,  we  shall  refer  to  as 
A Savings  and  Loan  Association, 

Among  the  powers  and  duties  conferred  upon  the  board  of 
directors  of  A Savings  and  Loan  Association,  are  those  to  fix 
the  compensation  of  directors,  officers,  and  employees  as  pro- 
vided by  sub-section  (c)  of  section  33,  of  the  by-laws,  which 
reads  as  follows: 

M(c)  To  fix  the  compensation  of 
directors,  officers  and  employees; 
and  to  remove  any  officer  or  em- 
ployee at  any  time  with  or  without 
cause,” 

Above  quoted  portion  appears  to  be  the  only  provision  of 
the  by-laws  dealing  with  the  compensation  of  directors,  officers, 
or  employees,  although  the  method  of  paying  such  compensation  by 
salary,  or  in  some  other  manner  is  not  stated.  This  is  not  im- 
portant, except  that  our  remarks  to  follow  will  be  more  or  less 
of  a general  nature  and  will  be  fully  applicable  to  all  types 
or  classes  of  compensation  paid  employees. 

The  first  inquiry  is  concerned  with  whether  or  not  bonuses 
may  be  paid  to  employees  and  affiliates  for  obtaining  new  savings 
accounts,  although  no  indication  is  made  as  to  whom  the  word 
”af filiates,”  was  meant  to  refer.  From  the  subsequent  clarifi- 
cation of  the  word  by  the  writer,  we  understand  that  "affiliates" 
was  intended  to  refer  to  office  help,  officers,  and  directors 
of  the  association. 

In  the  case  of  Wellington  v.  Con,  P,  Curran  Printing  Co,, 

26$  S,  W.  396,  it  was  held  that  a bonus  contract  was  unilateral, 
and  was  not  one  based  upon  the  mutual  obligations  ox  the  em- 
ployer and  employee,  and  that  an  employee  who  had  complied  with 
the  terms  of  his  employer’s  offer  was  entitled  to  a bonus*  At 
1,  c,  39#,  the  St.  Louis  Court  of  Appeals  said: 
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nThe  compliance  with  the  terms  of 
this  offer  of  defendant  created  a 
contract  supplementary  to  the  eon- 
tract  of  employment.  It  was  an 
inducement  to  plaintiff  to  remain 
in  the  employ  of  defendant,  and  to 
perform  efficient  and  faithful  serv- 
ice. Plaintiff,  who  was  employed  by 
the  week,  was  not  obligated  to  remain 
throughout  the  year  1920,  and  it  could 
be  inferred  from  the  facts  in  this 
record  that  he  was  induced  to  do  so, 

# in  part  at  least,  by  the  offer  of 

reward  made  to  him  by  defendant.  This 
case  does  not  come  within  that  class 
of  cases  which  hold  that  there  can  be 
no  recovery  where  defendant  gets  no 
more  service  as  the  result  of  such  a 
promise  than  it  would  had  no  such  promise 
been  made,  because  plaintiff  here  was  not 
under  a contract  of  employment  for  the 
entire  year  1920,  but  was  employed  and 
paid  by  the  week  (according  to  defendants 
own  testimony),  and  for  this  reason  the 
agreement  could  not  be  considered  a nudum 
pactum.  We  think  the  great  weight  of 
authority  supports  the  view  that  plaintiff, 
under  such  a state  of  facts  as  we  have  in 
this  record,  is  entitled  to  recover  the 
amount  sued  for.  * * . 


Also,  in  the  case  of  Building  and  Loan  Association  v. 
Barret  et  al. , 160  Mo.  App.  164,  in  discussing  the  authority  of 
the  officers  and  directors  of  a building  and  loan  association, 
the  Springfield  Court  of  Appeals,  at  1.  c,  1B0,  said: 

"The  officers  and  directors  of  building 
and  loan  associations  possess  such  powers 
as  are  granted  by  statute,  charter  and 
by-laws,  and  such  as  are  inconsistent 
therewith  which  are  necessary  to  the 
discharge  of  their  several  offices,  but 
any  substantial  departure  therefrom  is 
ultra  vires.  Each  of  the  officer* s acts, 
in  a way,  as  agent  for  the  society  and 
has  power  to  bind  it  within  the  scope  of 
the  apparent  authority  which  he  possesses, 

(6  Cyc.  139)  No  citation  of  authorities 
is  necessary  to  support  these  elementary 
principles,” 
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From  the  holding  in  the  case  of  Wellington  v.  Con.  P. 

Curran  Printing  Co.,  supra,  bonus  contracts  between  an  employer 
and  employee  are  legally  enforceable. 

We  are  unable  to  find  any  Missouri  statutes  or  any  pro- 
visions of  the  by-laws  of  a Savings  and  Loan  Association  which 
prohibits  it  from  entering  into  bonus  contracts  with  its  em- 
ployees and  affiliates.  Therefore,  in  view  of  the  foregoing, 
and  in  answer  to  the  first  inquiry  of  the  opinion  request,  it 
is  our  thought  that  said  association  may  legally  enter  into 
such  contracts  with  its  employees  and  affiliates. 

The  second  inquiry  concerns  the  matter  as  to  whether  the 
by-laws  of  A savings  and  Loan  Association  may  be  amended  so  that 
the  payment  of  dividends  on  partial  withdrawals  of  accounts  of 
shareholders  may  be  made  between  (as  we  assume  the  regularly 
established)  dividend  dates. 

Section  369.120,  RS Mo  1949,  provides  the  procedure  that 
shall  be  followed  when  the  by-laws  of  a saving  and  loan  associ- 
ation are  to  be  amended,  We  are  not  concerned  here  with  such 
method  of  procedure,  but  rather  with  the  question  as  to  whether 
or  not  the  by-laws  of  the  savings  and  loan  association  referred 
to  in  the  instant  case  can  be  legally  amended  in  the  manner, 
and  for  the  purpose  mentioned  above. 

Section  369.230,  RSMo  1949,  provides  when  dividends  shall 
be  declared  by  the  board  of  directors  and  reads  as  follows: 

"As  of -June  thirtieth  and  December 
thirty-first  of  each  year  the  board 
of  directors  shall  declare  such  divi- 
dend, if  any,  from  the  undivided  pro- 
fits account  as  the  board  shall  deem 
advisable,  taking  into  consideration 
existing  conditions;  provided,  however, 
that  any  association  which,  upon  the 
effective  date  of  this  chapter,  had 
been  closing  its  books  and  declaring 
dividends  upon  other  semi-annual  dates 
may  continue  to  do  so,  with  the  consent 
of  the  supervisor. " 

Section  369.245,  RSMo  1949,  provides  how  dividends  shall 
be  computed  and  reads  as  follows: 

"Except  as  otherwise  provided  in  this 
chapter,  dividends  shall  be  calculated 
on  the  participation  value  of  each  account 
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at  the  beginning  of  the  dividend  period, 
plus  payments  made  thereon  during  the 
dividend  period',  less  amounts  withdrawn 
and  notice fer  withdrawal,  which  for  divi- 
dend purposes,  shall  be  deducted  from  the 
latest  previous  payment  thereon,  computed 
at  the  dividend  rate  for  the  time  invested, 
provided  that  no  association  shall  be  re- 
quired to  compute,  credit  or  pay  any  divi- 
dend on  any  amount  withdrawn  during  the 
dividend  period.” 

Section  369.260,  RSMo  1949 , provides  when  an  application 
for  withdrawal  of  an  account  may  be  filed,  and  reads  as  follows* 

”Any  account  holder  may,  at  any  time, 
present  a written  application  for  with- 
drawal of  all  or  a stated  amount  of  his 
accounts.  Such  application  may  be  can- 
celed or  reduced  at  any  time.  An  associ- 
ation shall  pay  or  numbed,  date  and  file 
in  the  order  of  actual  receipt,  every 
withdrawal  application.,” 

Section  369.270,  RSMo  1949,  gives  the  status  of  applicants 
for  withdrawal  of  accounts,  and  reads  as  follows: 

”An  account  holder  who  has  filed 
written  application  for  withdrawal 
shall  remain  such  so  long  as  his 
application  remains  on  file  and  shall 
not  become  a creditor.  Except  with  the 
approval  of  the  supervisor,  no  dividends 
shall  be  declared  upon  that  portion  of 
an  account  which  has  been  noticed  for 
withdrawal,  which t for  dividend  purposes, 
is  to  be  deducted  from  the  latest  previous 
payment  on  such  account,  so  long  as  such 
application  is  on  file*” 

Section  21  of  the  by-laws  of  A Savings  and  Loan  Association, 
gives  the  dates  when  dividends  may  be  declared  by  the  board  of 
directors,  and  conforms  to  the  dates  provided  by  Section  369. 230, 
supra . 

Section  22  of  the  by-laws  prohibits  uncollected  interest 
from  being  included  as  earnings  from  which  dividends  are  to  be 
paid. 
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Section  23  of  the  by-laws  provides  hox*  dividends  are  to  be 
computed,  and  reads  as  follows t 

"DIVIDENDS  - HOW  COMPUTED.  Dividends 
shall,  be  calculated  on  the  participation 
value  of  each  account  at  the  beginning  of 
the  dividend  period,  plus  payments  made 
thereon  during  the  dividend  period  (less 
amount  withdrawn  and  noticed  for  with- 
drawal, which  for  dividend  purposes  shall 
be  deducted  from  the  latest  previous  pay* 
ment  thereon)  computed  at  the  dividend 
rate  for  the  time  invested;  provided  that 
no  dividends  will  be  computed,  credited, 
or  paid  on  any  amount  withdrawn  during 
the  dividend  period," 

"h 

Sections  21,  22  and  23,  are  all  the  by-laws  relating  to 
dividends . 

Section  24  of  said  by-laws  provides  the  procedure  to  be 
followed  by  the  shareholders  in  the  withdrawal  and  redemption 
of  accounts,  and  reads  as  follows: 

"WITHDRAWALS . Any  account  holder  at  any 
time  may  present  a written  application 
for  withdrawal  of  all  or  a stated  amount 
of  his  accounts,  and  may  cancel  or  reduce 
the  amount  of  such  application  at  any 
time,  if  such  application  is  not  paid  in 
full  when  presented,  same  shall  be  numbered, 
dated  and  filed  In  the  actual  order  of 
receipt.  Withdrawals  shall  be  paid  in  the 
order  of  receipt,  except  (1)  that  the  board 
of  directors  may  pay  upon  any  application 
not  exceeding  one  hundred  dollars  to  any 
one  account  holder,  and  (2)  that  payment 
of  withdrawals  shall  be  made  on  the  rotation 
plan  provided  by  the  Savings  and  Loan  Act 
of  1946  whenever  the  association  does  not 
pay  in  full  each  application  which  has  been 
on  file  one  full  calendar  month.  The 
association  shall  not  obligate  itself  to 
pay  withdrawals  on  any  other  plan. 

"Upon  withdrawals  the  association  shall 
pay  from  available  funds  under  the  Laws 
of  Missouri  the  value  of  an  account,  as 
determined  by  the  board,  but  not  in  excess 
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of  the  participation  value  thereof. 

No  dividends  shall  be  declared  upon 
that  portion  of  an  account  which  has 
been  noticed  for  withdrawal  which,  for 
dividend  purposes,  is  to  be  deducted 
from  the  latest  previous  payment  on 
such  account,  so  long  as  such  an  appli- 
cation is  on  file.” 

Section  25 , prohibits  the  association  from  charging  any 
withdrawal  fees,  and  Sections  24  and  25  are  the  only  by-laws 
relating  to  withdrawals.  The  amendments  to  the  by-laws  of  A 
Savings  and  Loan  Association  referred  to  in  the  opinion  request 
apparently  was  meant  to  refer  to  Section  23,  supra.  Section 
3&9.230,  supra,  allows  the  board  of  directors  of  a savings  and 
loan  association  to  declare  dividends  on  shares  of  stock  as 
of  June  30th  and  December  31st  each  year,  and  these  are  the  only 
dates  when  dividends  may  be  declared,  except  when  the  state 
supervisor  of  savings  and  loan  grants  permission  to  an  associa- 
tion to  declare  dividends  on  some  other  dates.  It  appears  that 
A Sayings  and  Loan  Association  has  not  been  granted  special 
permission  and  any  dividends  which  may  be  declared  by  it  must 
be  on  the  dates  provided  the  above  mentioned  section  of  the 
statutes,  and  Section  21,  supra,  of  the  by-laws. 

Section  369*270,  supra,  prohibits  the  payment  of  dividends 
upon  any  portion  of  an  account  noticed  for  withdrawals,  except 
with  the  permission  of  the  supervisor.  It  appears  that  A Saving 
and  Loan  Association  has  not  been  granted  that  permission,  and 
under  the  provisions  of  said  section,  it  cannot  pay  dividends 
on  any  part  of  an  account  noticed  for  withdrawal. 

Section  369.245,  supra,  is  the  only  provision  of  the  Savings 
and  Loan  Act  which  appears  in  any  manner  to  restrict  the  crediting 
or  payment  of  dividends  upon  accounts  withdrawn.  The  pertinent 
part  of  that  section  reads  as  follows,  * *that  no  association 
shall  be  required  to  compute,  credit  or  pay  any  dividend  or  any 
amount  withdrawn  during  the  dividend  period* n 

From  the  foregoing,  we  reach  the  conclusion  that  under  the 
provisions  of  Sections  369.230,  369*245,  369.270,  supra,  and 
Sections  21  to  25  inclusive,  of  the  by-laws  of  A Savings  and 
Loan  Association^  said  association  is  empowered  to  declare  divi- 
dends as  of  June  30th  and  December  31st  each  year,  and  that  it 
cannot  pay  dividends  upon  any  portion  of  an  account  noticed  for 
withdrawal;  While  we  construe  Section  369.245,  supra,  as  being 
directory,  and  do 4s  not  require  an  association  to  declare  or  pay 
dividends  upon  accounts  withdrawn  during  the  dividend  period,  it 
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does  not  prohibit  the  payment  of  such  dividends  during  said 
periods.  Unless  the  by  laws  of  an  association  prohibit  the 
payment  of  dividends  upon  withdrawals  in  whole  or  in  part 
between  dividend  dates,  it  appears  that  associations  might 
lawfully  pay  such  dividends  upon  whole  or  partial  withdrawals 
from  the  date  of  the  last  dividend  payment  to  that  of  the  notice 
of  withdrawal.  However,  in  the  instant  case,  Section  23  of  the 
by-laws  of  A Savings  and  Loan  Association  prohibits  it  from 
paying  dividends  upon  any  portion  of  an  account  withdrawn  during 
the  dividend  period.  Said  Association  cannot  make  the  dividend 
payments  in  the  manner  suggested  in  the  second  inquiry  as  long 
as  Section  23,  supra,  of  its  by-laws  is  in  effect. 

In  answer  to  the  second  inquiry,  it  is  our  thought  that 
Section  23  of  by-laws  of  A Savings  and  Loan  Association  can  be 
amended  to  permit  the  payment  of  dividends  upon  partial  with- 
drawals between  dividend  dates. 

Section  369.190,  RSMo  1949 , gives  the  qualifications  of  the 
directors  of  a savings  and  loan  association,  and  reads  as  follows: 

"No  member  shall  be  eligible  to 
become  or  continue  as  a director 
unless  he  shall  hold  an  account 
with  net  participation  value  of 
at  least  five  hundred  dollars. 

The  number,  title  functions,  and 
qualifications  of  officers  shall 
be  provided  by  the  bylaws.  Each 
officer  shall  serve  at  the  pleasure 
of  the  board," 

(Underscoring  ours.) 

Section  43  of  the  by-laws  of  A Savings  and  Loan  Association 
provide  what  officers  of  the  board  of  directors  there  shall  be, 
and  Section  44,  gives  the  terms  of  each  such  officer. 

Section  44,  reads  as  follows: 

"TERMS  OF  OFFICE.  All  officers  shall 
be  elected  or  appointed  by  the  board 
of  directors  to  serve  at  the  pleasure 
of  the  board.  Such  elections  and 
appointments  shall  take  place  at  a 
board  meeting  to  be  held  immediately 
after  each  annual  members1  meeting," 

Sections  45,  46,  47  and  4$,  of  said  by-laws  set  out  the 
duties  and  powers  of  president,  vice-president,  secretary,  and 
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treasurer  of  the  board  of  directors  respectively. 

Section  45,  reads  as  follows: 

"PRESIDENT'S  DUTIES  AND  POWERS.  The 
{’resident  shall  preside  at  ail  meetings 
of  the  members  and  the  board  of  directors 
and  in  the  absence  of  designation  from 
time  to  time  of  powers  and  duties  by  the 
board  of  directors,  he  shall  have  such 
powers  and  duties  as  generally  pertain 
to  the  office  of  president." 

Section  46,  reads  as  follows: 

"VICE-PRESIDENT'S  DUTIES  AND  POWERS. 

*Wie  vice-president  shall  perforin  all 
the  duties  of  the  president  during  his 
absence  or  disability  and  shall  have 
such  other  powers  and  duties  as  shall 
from  time  to  time  be  conferred  upon 
him,  or  prescribed  by  the  board  of 
directors,  or  the  executive  committee." 

Section  47,  reads  as  follows: 

"SECRETARY'S  DUTIES  AND  POWERS.  In  the 
absence  of  designation  from  time  to  time 
of  powers  and  duties  by  the  board  of 
directors,  the  secretary  shall  have  such 
powers  and  duties  as  generally  pertain 
to  the  office  of  secretary  or  manager." 

Section  4$,  reads  as  follows: 

"TREASURER'S  DUTIES  AND  POWERS.  The 
treasurer,,  if  any,  shall  perform  duties 
as  shall  be  required  of  him  by  the  board 
or  the  executive  committee." 

The  above  quoted  sections  of  the  by-laws  name  every  officer 
of  the  A Savings  and  Loan  Association,  and  prescribe  the  duties  of 
each.  Section  43,  grants  the  board  power  to  "elect  or  appoint  such 
additional  officers  and  employees  as  it  may,  from  time  to  time 
determine,"  and  at  first  thought  this  would  seem  to  be  sufficient 
authority  for  the  creation  of  the  new  office  of  chairman,-  referred 
to  in  inquiry  number  three  of  the  opinion  request.  The  functions 
and  qualifications  of  the  office  of  chairman  have  not  been  given, 
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and  we  have  no  method  by  which  to  determine  exactly  what  the 
writer  of  the  opinion  request  had  in  mind  from  the  brief  re- 
ference made  in  the  third  inquiry  to  the  office  of  chairman  of 
the  board.  However,  it  is  assumed  that  the  duties  of  such  new 
office  would  be  those  characteristic  to  a chairman  of  any  other 
organization. 

The  word  "chairman”  is  defined  by  Websters  Hew  International 
Dictionary,  as  follows:  "The  occupant  of  a chair  or  office  or 
authority;  specif.,  the  presiding  officer  of  a committee,  meeting 
or  any  organized  body." 

From  this  definition,  and  the  few  facts  given  in  the  opinion 
request,  the  apparent  reason  for  creating  the  office  of  chairman 
would  be  to  have  that  officer  preside  over  the  meetings  of  the 
members  of  the  board  although  the  necessity  for  the  creation  of 
such  office  does  not  appear. 

Section  45  of  the  by-laws  specifically  provide  that  it 
is  the  duty  of  the  president  to  preside  over  all  meetings  of 
the  members  and  board  of  directors,  and  it  seems  that  the  general 
duties  of  the  proposed  new  office  would  be  the  same  as  those  now 
performed  by  the  president. 

In  the  event  such  office  was  created  and  one  elected  or 
appointed  chairman,  under  authority  of  Section  43  of  the  by-laws, 
then  the  board  of  directors  would  find  itself  in  the  embarrassing 
position  of  having  two  presiding  officers  of  its  meetings,  whose 
powers,  and  duties  in  this  respect  would  be  the  same.  It  is 
believed  that  the  board  did  not  intend  for  such  an  absurd  situa- 
tion to  ever  occur,  yet,  if  it  were  to  be  assumed  that  the  board 
had  authority  under  Section  43,  supra,  to  create  the  office,  and 
to  appoint  or  elect  one  of  their  members  as  chairman,  such  an 
unhappy  situation  would  be  the  result. 

Therefore , it  is  our  thought  that  the  board  of  directors 
lacks  the  power,  and  has  no  authority  under  Section  43  of  the 
by-laws  to  create  the  office  of  chairman,  so  long  as  Section  45 
of  the  by-laws  defining  the  office  of  president  and  the  duties 
of  same,  remains  in  effect,  for  the  board  has  no  power  to  appoint 
or  elect  two  different  officers  to  perform  the  same  duties,  and 
particularly  those  who  are  to  preside  over  the  member  or  board 
meetings. 

It  is  our  further  thought  that  the  only  method  by  which 
the  board  may  legally  create  the  office  of  chairman  is  by  a 
proper  amendment  of  Section  45,  of  the  by-laws,  or  by  repealing 
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this  section  and  enacting  a new  section  which  creates  the  office 
of  chairman  of  the  board,  and  prescribes  his  duties* 


CONCLUSION 


It  is  therefore  the  opinion  of  this  department  that! 

(1)  A savings  and  loan  association  may  legally  enter  into 
an  agreement  to  pay  bonuses  to  its  employees  for  obtaining  new 
savings  accounts. 

(2)  A savings  and  loan  association  by-laws  prohibiting 
the  payment  of  dividends  upon  accounts  withdrawn  during  dividend 
periods  can  be  amended  to  permit  such  payments. 

(3)  The  board  of  directors  of  a particular  savings  and 
loan  association  which  lacks  the  power  under  its  existing  by-laws 
to  create  the  office  of  chairman  of  the  board  of  directors,  can- 
not create  such  office  without  an  amendment  to  said  existing  by- 
laws authorizing  the  creation  of  said  office  and  defining  the 
duties  of  same. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Paul  N.  Chitwood. 

Very  truly  yours, 


JOHN  M.  DALTON 


PNC: hr 


SAVINGS  AND  LOAN 
ASSOCIATION:  GENERAL 
CR|EfITOR’S  PREFERENCE; 


! FI  LED 

\39 


General  creditors  of  Savings  and  Loan 
Association  being  liquidated  and  dis- 
solved entitled  to  have  their  claims, 
together  with  costs  of  proceedings,  first 
satisfied  before  net  proceeds  are  to  be 
distributed  to  members  pro  rata  according 
to  participation  value  of  each  members 
account. 


September  11,  1953 


Honorable  Morris  G,  Gordon 
Supervisor 

Division  of  Savings  and  Loan 
Administration 
Jefferson  City,  Missouri 

Dear  Sir: 

This  is  to  acknowledge  receipt  of  your  recent  request 
for  a legal  opinion  of  this  department  which  reads  in  part 
as  follows: 


n,In  regard  to  Savings  and  Loan 
Associations,  please  advise  if 
lenders  to  a savings  and  loan 
association  would  have  a pre- 
ferred claim  on  the  assets  of 
an  association  in  liquidation. ,n 

The  opinion  request  fails  to  state  whether  it  has  ref- 
erence to  creditors  who  are , or  those  who  are  not  shareholders 
of  the  association,  but  it  is  assumed  that  the  reference  was 
intended  to  refer  to  creditors  who  were  not  shareholders.  There- 
fore, our  discussion  will  be  limited  to  the  proposition  as  to 
what  right  or  preference,  if  any,  such  general  creditors  have 
to  the  assets  of  a defunct  association  over  those  who  are  share- 
holders of  such  association. 

When  the  methods  of  liquidation  and  dissolution  of  an 
association  are  mentioned  herein,  we  have  reference  to  those 
methods  provided  by  statute,  and  not  to  insolvency  proceedings. 

We  are  not  concerned  with  the  methods  provided  by  statute  for 
liquidation  and  dissolution  of  an  association  as  such  matters 
are  only  incidental  and  of  secondary  importance  to  our  remarks 
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herein,  but  we  mention  them  for  the  reason  that  it  is  believed 
to  be  both  necessary  and  proper  to  a discussion  of  the  present 
inquiry.  However,  it  is  obvious  that  the  rights  of  creditors  to 
preferred  claims  against  the  assets  of  an  association  are  the 
same  regardless  of  which  statutory  method  is  followed. 

Such  methods  might  be  described  as:  (1)  voluntary  and, 

(2)  involuntary. 

(1)  The  liquidation  and  dissolution  may  voluntarily  be 
entered  into  when  by  a two-thirds  vote  of  the  members  of  the 
association,  they  adopt  such  a resolution.  Vhen  their  action- 
has  been  approved  by  the  State  Supervisor  of  Savings  and  Loan, 
then  the  association  may  proceed  to  wind  up  its  affairs.  In 
that  event,  the  directors  shall  be  the  trustees  for  purposes 
of  liquidation  and  the  procedure  to  be  followed  in  such  in- 
stance is  provided  by  Sections  369.465  to  369. 4#0,  inclusive, 
RSMo  1949. 

(2)  By  an  involuntary  liquidation  and  dissolution  is 
meant  that  procedure  provided  by  Sections  369.525  to  369.545, 
RSMo  1949,  under  the  provisions  of  which  the  affairs  of  an 
association  are  wound  up  by  the  direction  of  the  Supervisor 

of  Savings  and  Loan  Supervision  when  it  appears  to  him  that  it 
is  for  the  best  interests  of  the  shareholders  that  such  action 
be  taken. 

Paragraph  4,  Section  369.530  provides  the  duties  of  the 
supervisor  in  those  instances  and  reads  as  follows: 

”4.  If  a reorganization  plan,  when 
submitted  to  the  members  as  herein 
provided,  is  not  approved  by  the  re- 
quired majority,  the  supervisor  shall 
liquidate  and  dissolve  such  association 
and,  after  payment  of  all  indebtedness, 
including  expenses  of  liquidation  and 
dissolution,  shall  make  distribution 
to  the  members  of  the  net  proceeds  pro 
rata  to  the  participation  value  of  their 
accounts." 

This  brings  us  to  the  point  in  our  discussion  as  to  what 

5 reference,  if  any,  claims  of  creditors  of  such  an  association 
ave  against  the  assets  of  same  when  liquidation  proceedings  are 
in  progress.  In  this  connection  we  wish  to  repeat  that  regard- 
less of  which  statutory  method  is  followed  that  the  procedure 
is  not  to  be  construed  as  a proceeding  in  insolvency. 
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The  general  rule  prevailing  in  most  jurisdictions  regard- 
ing the  liquidation  and  payment  of  claims  of  creditors  of  an 
association  is  stated  in  12  C.  J.  S. , page  536,  and  reads  as 
follows : 

"*  xi  ^ordinarily,  interested 
parties  occupying  the  position 
of  general  creditors  are  entitled 
to  be  paid  in  preference  to  those 
whose  claims  are  founded  on  the 
relation  which  they  sustain  to  the 
association  as  members  thereof*  The 
receiver  must  consider  not  only  the 
rights  of  claimants,  as  between  such 
claimants  and  the  association,  but 
the  respective  rights  of  creditors 
as  between  themselves,  and  as  among 
the  creditors  those  holding  security 
for  their  claims  are  entitled  to 
priority  out  of  the  proceeds  thereof." 

The  same  general  rule  is  also  stated  in  the  opinion  of 
the  case  of  Sanft  v.  Fair  & Square  Building  & Loan  Ass'n*,  170 
A*  697 » at  1*  c.  696  the  court  said: 

"Moreover,  the  creditors  of  the 
association  are  first  entitled  to 
be  paid  before  the  stockholders* 

The  testimony  of  the  secretary  dis- 
closes that  there  is  not  sufficient 
money  on  hand  to  pay  the  creditors* 

In  Weinroth  v*  Homer  B*  & L*  Ass'n, 

310  Pa.  265,  165  A.  26,  29,  it  is 
stated:  'The  fundamental  principle 
is  that  a withdrawing  shareholder  is 
entitled  only  to  his  proportionate 
share  of  the  profits  of  the  associa- 
tion after  the  payment  of  creditors. 

He  may  not  gain  any  preference  by 

Sroeecuting  his  claim  to  judgnent, 
ut  still  retains  his  status  as  a share- 
holder, and  execution  upon  the  judgment 
will  be  restrained  until  there  is  suffi- 
cient surplus  to  pay  it*  U.  S*  B.  & L. 

Ass'n  v.  Silverman,  65  Pa.  394|  or  until 
this  proportionate  share  be  determined, 
Christian' 8 Appeal,  102  Pa*  164:  Stone 
v.  B.  & L.  Ass'n  (302  Pa  544,  153  A.  756), 
supra;  Sperling  v.  B.  Sc  L.  Ass'n,  306  Pa. 
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143,  162  A,  201;  Brown  v.  Victor 
B.  Ass'n.  302  Pa.  254,  253,  153  A. 

349. f" 

In  the  case  of  Woerheide  v.  Johnston,  reported  In  31  Mo. 

App.  193,  In  which  the  right  of  an  association  to  become  In- 
debted to  anyone  other  than  Its  own  stockholders  was  involved, 
(before  the  enactment  of  statutes  allowing  associations  to 
borrow  money  from  persons  other  than  shareholders)  and  the  status 
of  lenders  to  a borrowing  association  was  discussed.  In  its 
opinion  the  court  quoted  with  approval  from  the  case  of  Towle  v. 
American  Building  Loan  & Inv.  Society,  61  Fed.  Rep.  446,  at  l.c. 
193  the  court  said: 

"♦The  Towle  v.  American  Building, 

Loan  & Inv.  Society,  61  Fed.  Rep. 

446,  Grosscup,  Judge,  said.  ”the 
insolvency  of  such  an  institution 
is  sui  generis.  There  can  be  strictly 
speaking  no  insolvency  for  the  only 
creditors  are  the  stockholders  by 
virtue  of  their  stock.”  On  the  other 
hand  the  solution  of  this  troublesome 
question  came  before  the  supreme  court 
of  Pennsylvania  in  Christian's  Appeal 
in  102  Penn.  134,  and  that  court  while 
holding  that  a court  of  equity  through 
its  receiver  was  a proper  tribunal  to 
administer  and  adjust  the  affairs  of 
an  insolvent  building  association  ad- 
judged that  an  assignment  for  the  bene- 
fit of  creditors  was  a more  direct 
course  to  pursue  and  that  the  equitable 
result  could  be  as  well  attained  in  such 
an  assignment  as  by  a suit  in  equity,  and 
further  held  that  in  such  proceeding  the 
claims  of  general  creditors  should  first 
be  paid  in  full,  and  the  remainder  dis- 
tributed pro  rata  among  those  whose  claims 
were  basea  upon  stock  of  the  association.'” 

Section  369.330,  RSMo  1949.  grants  an  association  the  power 
to  borrow  money  under  the  restrictions  imposed  by  that  section, 
and  it  appears  that  the  lender  referred  to  is  not  a member  of 
the  association.  From  the  import  of  the  holding  in  the  case 
last  cited,  a lender  to  the  association  would  be  a creditor  of 
such  borrowing  association  and  would  have  preference  to  his  claims 
against  the  association  over  those  of  shareholders. 
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In  view  of  the  foregoing  and  particularly  in  view  of  para- 
graph 4 of  Section  369.530,  RSMo  1949,  it  is  our  thought  that 
the  general  creditors  of  a savings  and  loan  association  in  pro- 
cess of  liquidation  and  dissolution  are  to  be  given  preference 
in  the  payment  of  their  claims  from  the  assets  over  those  of 
shareholders  of  such  association.  To  us  it  is  clear  that  the 
general  creditors  must  be  first  satisfied,  including  the  costs 
of  liquidation  and  dissolution  before  the  net  proceeds  are  to 
be  distributed  to  the  members  pro  rata  up  to  the  participation 
value  of  each  member* s account. 


CONCLUSION 

It  is  therefore  the  opinion  of  this  department  that  when 
a savings  and  loan  association  is  in  process  of  liquidation  and 
dissolution  the  general  creditors  of  same  are  entitled  to  have 
their  claims,  together  with  the  costs  of  such  liquidation,  first 
satisfied  from  the  assets  before  the  net  proceeds  are  to  be  dis- 
tributed to  the  members  pro  rata  according  to  the  participation 
value  of  each  member* s account. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Paul  N.  Chitwood. 


Very  truly  yours, 


JOHN  M.  DALTON 
Attorney  General 
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PUBLIC  WAREHOUSES:  The  Douglas -Guardian  Warehouse  Corporation,  a 

LICENSES t corporation,  is  conducting  and  operating  a 

public  warehouse  in  the  City  of  Springfield, 
Greene  County,  Missouri,  as  defined  in  Section 
415.010,  RSMo  1949*  and  is  required  to  comply 
with  all  of  the  terms  of  Chapter  415, RSMo  1949# 
relating  to  warehouses  in  this  State. 


February  20,  1953 


Honorable  Douglas  W.  Greene 
Prosecuting  Attorney 
Greene  County 
Springfield,  Missouri 


Dear  Mr.  Greene: 

This  will  be  the  opinion  requested  by  Honorable  Milton 
B.  Kirby,  your  predecessor  in  office,  for  our  construction  of  the 
public  warehousing  statutes  of  this  State  to  determine  whether 
the  Douglas -Guardian  Warehouse  Corporation,  a Louisiana  corpora- 
tion, and  other  warehouse  corporations  of  like  statufc,  which  are 
doing  a public  warehouse  business  in  this  State,  are  required 
to  procure  the  license  prescribed  by  our  statutes.  The  letter 
requesting  an  opinion  reads  as  follows: 

"Enclosed  find  copy  of  a letter  ad- 
dressed to  me  by  Mr.  Warren  Turner  of 
the  firm  of  Turner,  Davidson  and  Potter, 
a copy  of  an  opinion  written  by  a 
former  Assistant  Attorney  General,  and 
a warehousing  contract  of  the  Douglas - 
Guardian  Warehouse  Corporation. 

"Mr.  Turner  is  anxious  to  find  out 
whether  or  not  the  same  ruling  that 
covers  the  opinion  of  your  depart- 
ment on  March  19#  1940  in  regard  to 
the  Lawrence  Warehouse  Company  should 
apply  to  Douglas-Guardian  Warehouse 
Corporation.  It  is  my  opinion  that 
the  earlier  opinion  might  bear  inspect- 
ion, and  If  perhaps  under  the  existing 
law  that  both  Douglas -Guardian  Warehouse 
Corporation  and  Lawrence  Warehouse 
Company  might  not  both  be  subject  to 
the  license  fee." 
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With  said  letter  there  were  transmitted  copies 
of  the  "Sub-Lease -Lease ” and  "V are housing  Contract"  used 
by  the  i>ouglas-Guardian  Warehouse  Corporation  in  leasing 
buildings  and  premises  wherein  its  business  of  warehous- 
ing is  carried  on  and  the  agreed  method  of  procedure  pro- 
vided in  such  contract  wherebr  such  business  is  conducted 
in  this  State,  respectively* 

Reference  is  made  in  the  letter  requesting  this 
opinion  to  an  opinion  on  this  same  subject  issued  by  this 
office  dated  ?*arch  19*  194®*  directed  to  Honorable  Maurice 
L.  Hushlin,  Associate  Prosecuting  Attorney,  Municipal  Courts 
Building,  St.  Louis,  Missouri.  The  said  opinion  of  March 
19,  1940 » is  not  sufficiently  definite  in  the  entirety  of 
its  conclusion  as  to  the  necessary  compliance  with  all  of 
the  terms  of  Chapter  RSMo  1949*  formerly  Chapter  137* 

Article  1,  R.  S.  Mo.  1939*  by  public  warehouses  before  being 
permitted  to  carry  on  their  business  in  this  State.  The 
said  opinion  of  arch  19*  194®*  is*  therefore,  hereby  with- 
drawn. 

Section  4l3>«910,  RSMo  1949*  defining  public  ware- 
houses, reads  as  follows: 

"All  warehouses  or  storehouses  situated 
in  cities  or  towns  now  having  or  which 
shall  hereafter  have  over  twenty-five 
thousand  inhabitants,  and  wherein  other 
property  than  grain  is  stored  for  a com- 
pensation or  consideration,  are  declared 
to  be  public  warehouses." 

Section  4l5«920  of  said  Chapter  requiring  the 
licensing  and  the  annual  renewal  of  such  license  by  the 
proprietor,  lessee  or  manager  of  any  public  warehouse 
provided  for  in  said  Chapter  4^5*  reads  as  follows: 

"The  proprietor,  lessee  or  manager  of 
any  public  warehouse  provided  for  by 
this  chapter  shall  be  required,  before 
transacting  any  business  in  such  ware- 
house, to  procure  from  the  circuit  court 
of  the  county  in  which  said  warehouse 
is  situated  (or  if  to  procure  license 
for  a public  warehouse  in  the  city  of 
St.  Louis,  application  shall  be  made 
to  the  circuit  court  of  said  city)  a 
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license  permitting  such  proprietor, 
lessee  or  manager  to  transact  business 
as  a public  warehouseman  under  the  laws 
of  this  state,  which  license  shall  ex- 
pire with  December  thirty-first  next 
following  issuance  thereof,  and  which 
shall  be  otherwise  renewed  annually  as 
provided  under  the  laws  of  this  state, 
w'iiteh  license  shall  be  issued  by  the 
clerk  of  said  court  upon  written  appli- 
cation, which  shall  set  forth  the  loca- 
tion and  the  name  of  such  warehouse,  and 
the  individual  name  of  each  person  inter- 
ested as  owner  or  principal  in  the  manage- 
ment of  s ame , or  if  the  warehouse  be 
owned  or  managed  by  a corporation,  the 
names  of  the  president,  secretary  and 
treasurer  of  such  corporation  shall  be 
stated;  and  the  said  license  shall  give 
authority  to  carry  on  and  conduct  the 
business  of  a public  warehouse,  other 
than  a warehouse  for  the  storage  of 
grain,  for  any  calendar  year  or  portion 
thereof,  and  shall  be  renewed  annually 
thereafter  in  accordance  with  the  laws 
of  this  state,  and  shall  be  revocable  by 
said  court  upon  a summary  proceeding  be- 
fore the  court,  upon  the  complaint  of  any 
person,  in  writing,  setting  forth  the 
particular  violation  of  the  law,  to  be 
sustained  by  the  satisfactory  proof,  to 
be  taken  in  such  manner  as  may  be  direct- 
ed by  the  court," 

Other  sections  of  said  Chapter  lj.15*  which  we  deem 
it  unnecessary  to  quote  here,  do  require  full  compliance 
with  the  provisions  of  said  Chapter  and  prohibit  the  trans- 
acting of  ware housing  business  in  cities  in  this  State  now 
having,  or  which  shall  thereafter  have,  a population  of 
25*000  inhabitants  or  more  until  such  compliance  shall  be 
accomplished. 

he  have  carefully  examined  and  studied  the  terms 
and  provisions  recited  in  the  copies  of  both  the  "Sub-Lease- 
Lease"  and  the  "Warehousing  Contract"  submitted  to  us  to 
determine  if  the  Douglas-Guardian  Warehouse  Corporation 


* 
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intends  to  conduct,  and  in  fact  is  conducting,  under 

the  terms  end  requirements  of  such  Sub-Lease-Lease 

and  Warehousing  Contract,  a public  warehouse  in  the 

State  of  ?*issouri  as  defined  in  said  Section  4l5»010,  supra, 

and  as  regulated  by  the  remaining  sections  of  Chapter  4^5* 

We  believe  the  terms  end  provisions  of  the  Sub- 
Lease-Lease  and  the  Warehousing  Contract,  said  to  be  used 
by  the  said  Douglas -Guardi an  Warehouse  Corporation  clearly 
show  thnt  said  corporation,  if  operating  a warehouse,  or 
warehouses,  in  this  State,  under  such  lease  and  contract, 
would  be,  and  is,  conducting  a public  warehouse,  or  ware- 
houses, in  this  State  and  is  subject  to  all  of  the  provi- 
sions of  said  Chapter  4^5  respecting  the  procuring  of  a 
license  to  transact  a warehousing  business  under  said 
Section  4l5>*020,  supra.  A careful  reading  of  said  Sub- 
Lease-Lease  and  Warehousing  Contract  forma  reveals  numerous 
provisions  and  requirements  to  be  observed  by  the  parties 
to  the  lease  and  contract  which  if  carried  out  would  con- 
clusively, we  believe,  constitute  the  business  carried  on 
under  such  provisions  of  such  lease  and  contract  public 
warehousing  in  this  State.  Among  such  provisions  we  find 
in  paragraph  2 of  the  first  clause  on  the  front  page  of 
said  lease  the  following  provision: 

"«■  * said  lessee  to  have  the  sole 

dominion  and  control  of  the  premises 
so  leased  as  a public  warehouseman, 
and  to  be  entitled  as  such  public 
warehouseman  at  all  tj.mss  to  receive 
and  store  merchandise  and  goods  in  or 
upon  said  leased  property,  8nd  issue 
warehouse  receipts  therefor.  It  is 
expressly  understood  and  agreed  between 
lessor  and  lessee  that  the  lessor  shall 
not  have  access  to  the  premises  herein 
demised  or  any  part  thereof,  except 
with  the  permission  of  the  lessee  in 
writing,  and  that  lessor  shall  not  at- 
tempt to  exercise  at  any  time  any  con- 
L trol  of  any  sort  over  any  of  the  goods 
delivered  to  lessee  for  storage  during 
the  existence  of  this  lease." 

There  appear  In  the  first  and  fourth  clauses  on 
the  front  page  of  the  "Warehousing  Contract"  the  follow- 
ing covenants  and  agreements: 

"That  Warehouseman  will  maintain  a branch 
public  warehouse  on  the  premises,  as  cover- 
ed in  said  lease,  or  leases,  and  issue 
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its  warehouse  receipts  on  commodities 
accepted  for  storage  therein; 

■»**■»*•*  ■&**•»*#*»•»**** 

■ft**#*##-***#******** 

"#  # # Storer  shall  further  reimburse 
Warehouseman  for  the  cost  of  all  bonds, 
recording  expense.  State  license  fee, 
cost  of  constructing  and  maintaining 
enclosures,  placing  signs,  etc.;  ■*  •»  *" 

The  carrying  out  of  such  conditions  and  obliga- 
tions and  other  similar  obligations,  rights  and  privi- 
leges by  the  "lessee"  as  are  provided  in  said  lease  and 
contract  are  the  elements  of  and  constitute  a warehousing 
business  when  and  if  performed  by  any  person,  firm, 
partnership,  association  or  corporation,  and  any  such 
person  or  other  entities  named  who  carry  on  such  business, 
including  the  storing  of  goods  in  a building  on  premises 
in  the  exclusive  possession  and  control  of  the  operator 
of  such  business,  the  charging  of  compensation  therefor, 
and  the  issuing  of  warehouse  receipts  by  the  operator 
of  such  business  in  the  State  of  Missouri,  is  subject,  as 
a warehouseman,  to  the  strict  observance  of  all  the  ob- 
ligations imposed  upon  the  business  of  warehousing,  in- 
cluding the  procurement  of  the  license  to  do  business  in 
this  State,  as  required  by  the  terms  of  the  statutes  of 
this  State, 

In  reaching  our  conclusion  on  this  question  we 
do  not  believe  it  is  needful  to  go  farther  than  to  under- 
stand the  plan  adopted  and  practiced  by  the  said  corpora- 
tion in  carrying  on  its  warehousing  business  as  expressed 
in  its  said  lease  and  contract  to  determine  that  said  cor- 
poration is  doing  a public  warehousing  business  in  this 
State  and  thereby  becomes  and  is  subject  to  our  State  ware- 
housing statutes. 

Considering  the  terms  and  conditions  of  the  Sub- 
Lease-Lease  and  Warehousing  Contract  submitted  to  us  for 
consideration,  and  used  by  said  corporation  and  applying 
thereto  the  provisions  of  our  statutes  relating  to  ware- 
houses, v;e  are  convinced  that  such  business  is  public 
warehousing,  and  requires  full  compliance  by  the  Douglas- 
Ouardian  Ware'iouse  Corporation  with  all  of  the  terms  of 
said  Chapter  4^5»  RSMo  1949* 
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CONCLUSION. 


It  is,  therefore,  considering  the  premises, 
the  opinion  of  this  office  that: 

1)  Bvery  person,  firm,  partnership,  asso- 
ciation or  corporation  situated  in  cities  or  towns 
now  having,  or  which  shall  hereafter  have,  over  25*000 
inhabitants,  and  wherein  property  other  than  grain  is 
stored  for  a compensation  or  consideration,  is  carry- 
ing on  a warehousing  business  in  this  State  and  is  re- 
quired to  comply  with  all  of  the  provisions  of  the 
several  sections  of  Chapter  4^5*  RSHo  1949*  relating 
to  warehouses; 

2)  That  the  Douglas -Guardi an  Warehouse  Cor- 
poration, a corporation,  is  carrying  on  a warehousing 
business  in  the  City  of  Springfield,  Greene  County, 
’Missouri,  as  defined  in  Section  4l5«010,  RST-To  1949* 
and  is  required  to  comply  with  all  of  the  terms  of 
Chapter  4^-5*  RSWo  1949*  relating  to  warehouses. 

The  foregoing  opinion,  which  I hereby  approve, 
was  prepared  by  my  Assistant,  Mr.  George  W.  Crowley. 


Yours  very  truly* 


GWC : irk 


JOHN  M.  DALTON 
Attorney  General 
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TAROTS'; 
taxable  Property: 


\ 1)  The  personal  px||Sgp&y  <?f 
''  Society  at  C olxjmbia^^^ne  Cotin  fcy,  Ho*  . 

*'  empt  from  taxation  $m&. 

Constitution  of  Mi slsi^url , 45'**' «Ai. 

137olOO,  RSMo  194.9,  becau.se  such  pro] 
used  exclusively  for  purposes  purely 
able  and  benevolent;  2)  Individuals  har 
herein  are  the  owners  of  certain  building] 
by  the  terms  of  a contract  severing  said 
buildings  from  real  estate,  conveyed  by  them 
to  the  State  Highway  Commission  and  as'  per- 
sonalty such^property  is  subject  to  taxation. 

March  24,  1953 


Honorable  Philip  A.  Grimes 
Prosecuting  Attorney 
Boone  County 
Columbia,  Missouri 


Dear  Mr,  Grimes: 

This  will  be  the  opinion  you  requested  by 
letter  from  this  Department  respecting  the  tax  lia- 
bility of  a certain  society  and  individuals  of  the 
City  of  Columbia,  Boone  County,  Missouri.  The  letter 
follows: 


"I  have  been .requested  for  an  opinion 
as  concerns  the  tax  liability  of  per- 
sons owning  the  personal  property  lo- 
cated on  real  estate  belonging  to  the 
State  of  Missouri.  I will  cite  the 
following  as  an  example: 

"The  Humane  Society  here  in  Columbia 
owns  some  real  estate  with  a house  and 
other  small  buildings  located  thereon. 

The  real  estate  was  sold  to  the  State 
of  Missouri  for  highway  purposes  and  the 
land  is  now  in  the  name  of  the  State  of 
Missouri,  It  is  my  understanding,  how- 
ever, that  the  road  may  not  be  built 
for  a number  of  years  and  that  the  State 
of  Missouri  made  some  sort  of  provisions  g. 

whereby  the  persons  owning  such  property  \ 

could  continue  to  live  on  the  property 
and  to  use  the  buildings,  etc,  until 
notified  by  the  State  of  Missouri  to  i 

vacate.  It  is  my  further  understanding  * 

that  the  buildings,  dwellings,  etc,  are 
considered  personal  property  under  this 
situation  and  that  they  may  be  moved  in 
this  case  by  the  Humane  Society.  There 
is  no  real  estate  assessed  against  the 
people,  but  the  Assessor  does  assess 
the  dwelling  and  other  buildings  as 


Honorable  Philip  A.  Grimes 


personal  property.  This  is  true  not 
only  of  the  Humane  Society  but  of  other 
individual  persons.  These  persons  and 
the  Humane  Society  now  claim  that  it  is 
improper  and  that  the  tax  should  not  be 
assessed  to  them  and  that  they  have  no 
tax  liability. 

’’This  poses  two  questions.  One  is  the 
question  of  the  status  of  the  Humane 
Society  with  reference  to  whether  it  is 
tax  exempt  or  not  and  secondly,  are  the 
private  individuals  who  own  valuable 
buildings ' liable  for  personal  tax  on  the 
buildings,  which  are  or  were  permanent 
fixtures  located  on  real  estate  taken 
over  by  the  State  of  Missouri  for  high- 
way purposes. 

”lt  is  my  understanding  that  the  deal 
made  with  the  state  is  that  the  owners 
have  a certain  number  of  years  in  which 
to  move  all  of  the  buildings,  etc.  Will 
you  please  render  me  your  opinion  on  this 
set  of  circumstances.” 


Your  letter  submits  two  questions.  One,  whether 
the  Columbia  Humane  Society,  as  the  owner  of  property 
located  in  Columbia,  Missouri,  is  tax  exempt  as  a charit- 
able or  benevolent  corporation.  Two,  whether  certain 
individuals,  who  have  sold  real  estate,  upon  which  were 
then  and  are  now  located  certain  buildings,  to  the  State 
of  Missouri  for  highway  purposes,  with  the  agreement  that 
such  individuals  may  remove  such  buildings  within  a cer- 
tain period  of  time  after  being  notified  by  the  State  to 
remove  such  buildings,  are  subject  to  taxation  on  such 
buildings. 

We  are  advised  in  your  letter  that  on  July  3» 

19^4*  the  Columbia  Humane  Society  was  incorporated  in  the 
Circuit  Court  of  Boone  County,  Missouri  by  pro  forma  decree 
as  a benevolent  corporation  for  the  purpose  of  preventing 
cruelty  to  animals.  Contact  by  correspondence  with  the 
Missouri  State  Highway  Commission  confirms  the  statement 
in  your  letter  that  the  Columbia  Humane  Society,  by  H.J; 
Waters,  President,  conveyed  by  deed  on  December  9»  1949 t 
certain  real  estate  situated  in  Boone  County,  Missouri, 
to  the  Missouri  State  Highway  Commission,  upon  which  real 
estate  several  buildings  are  located.  In  the  deed  of 
conveyance  it  is  stipulated  and  agreed  that  said  Humane 
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Society  shall  be  permitted  to  occupy  and  use  such  build- 
ings for  a period  of  three  years,  without  any  rental 
charge;  that  after  such  free  rental  period  has  expired, 
said  Humane  Society  has  the  right  to  remove,  and  agrees 
to  remove,  said  buildings  at  its  expense,  not  later  than 
thirty  (30)  days  after  receiving  written  notice  from  the 
Division  Engineer  of  the  Missouri  State  Highway  Commis- 
sion; that  in  the  event  the  said  Humane  Society  fails 
or  refuses  to  comply  with  the  agreement  within  the  thirty 
(30)  day  time  limit  to  remove  such  buildings,  then  said 
buildings  shall  become  the  property  of  the  Missouri  State 
Highway  Commission  and  may  be  removed  or  destroyed  by  the 
contractor  or  agents  of  said  Commission, 

We  are  further  advised  by  the  Highway  Commission 
that  the  free  rental  period  inuring  to  said  Humane  Society 
by  the  terms  of'  said  deed  of  conveyance  expired  on  December 
9,  1952,  but  that  the  Division  Engineer  of  the  Missouri 
State  Highway  Commission  has  not  given  said  Humane  Society 
notice  to  remove  such  buildings,  as  required  in  said  deed. 

We  believe  the  question  of  the  individual  ownership  of  such 
buildings,  whether  they  are  owned  now  as  personal  property 
by  the  said  Humane  Society  because  of  the  provision  in  said 
deed  authorizing  the  grantor  to  remove  such  buildings  and 
thereby  convert  such  buildings  into  personal  property,  or 
whether  such  buildings  may  become  the  property  of  the  State 
of  Missouri  upon  the  abandonment  of  its  right  to  remove 
such  buildings  by  the  said  Humane  Society,  is  not  material 
in  the  solution  of  question  number  one.  If  such  buildings 
were  or  may  become  the  property  of  the  Missouri  State  High- 
way Commission  they  would  be  exempt  from  taxation  by  the 
terms  of  Section  6,  Article  X of  the  present  Constitution 
and  Sub-section  (1)  of  Section  137*100 , RSMo  19^9  » because 
owned  by  the  State.  If,  on  the  other  hand,  the  said  Humane 
Society  is  now  the  owner  thereof,  such  property  is  still 
exempt  from  taxation  under  said  Section  6 of  Article  X of 
the  present  Constitution  of  this  State  and  Sub-section  (6) 
of  said  Section  137*100,  if  said  Humane  Society  holds  such 
property  not  for  private  or  corporate  profit,  and  it  is  used 
for  purposes  purely  charitable  by  said  Society  as  a benevolent 
corporation.  It  is  clear,  we  believe,  that  it  is  so  held. 
Section  6 of  Article  X of  our  Constitution  reads  as  follows: 

Exemptions  from  Taxation. — All  property,  real 
and  personal,  of  the  state,  counties  and  other 
political  subdivisions,  and  nonprofit  cemeteries, 
shall  be  exempt  from  taxation;  and  all  proper- 
ty, real  and  personal,  not  held  for  private  or 
corporate  profit  and  used  exclusively  for  re-, 
ligious  worship,  for  schools  and  colleges,  for 
purposes  purely  charitable,-  or  for  agricultural 
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and  horticultural  societies  may  be  exempted 
from  taxation  by  general  law.  All  laws  ex- 
empting from  taxation  property  other  than 
the  property  enumerated  in  this  article,  shall 
be  void,” 

Sub-sections  (1)  and  (6)  of  Section  137*100,  RSMo 
1949*  exempting  such  property  read,  respectively,  as  follow: 


"The  following  subjects  shall  be  exempt  from 
taxation  for  state,  county  or  local  purposes: 


"(1)  Lands  and  other  property  belonging  to 
this  state? 


* # % * 


J/U 


yt 


"(6)  All  property,  real  and  personal  actually 
and  regularly  used  exclusively  for  religious 
worship,  for  schools  and  colleges,  or  for  pur- 
poses purely  charitable,  and  not  held  for  pri- 
vate or  corporate  profit  shall  be  exempted 
from  taxation  for  state,  city,  county,  school 
and  local  purposes}  * * 

Section  352.010,  RSMo  1949#  provides  that  any  number 
of  persons  not  less  than  three,  who  shall  have  associated 
themselves  by  articles  of  agreement  as  a society  formed  for 
benevolent  purposes  may  become  a corporate  society. 

Section  352.020,  RSMo  1949 » provides  that  any  asso- 
ciation formed  for  benevolent  purposes,  including  a purely 
charitable  society,  which  tends  to  the  public  advantage  may 
he  created  a body  corporate  and  politic  by  complying  with 
Sections  352.010  and  352. o6o. 


Section  352.060,  RSMo  1949#  provides  that  the  persons 
holding  the  offices,  respectively,  of  president,  secretary  and 
treasurer  of  the  association,  by  whatever  name  they  may  be 
known,  shall  submit  to  the  Circuit  Gourt  having  jurisdiction 
in  the  city  or  county  where  such  association  is  located,  the 
articles  of  agreement  with  the  petition  praying  for  a pro  forma 
decree,  and  that  the  Court  upon  due  proof,  if  satisfied  of  the 
lawfulness  and  public  usefulness  thereof,  may  grant  said  peti- 
tion. This,  we  have  observed,,  has  all  been  consummated  in  the 
Circuit  Court  of  Boone  County,  Missouri,  whereby  said  Humane 
Society  has  been  granted  a pro  forma  decree  of  incorporation 
under  the  name  of  the  Columbia  Humane  Society  as  a benevolent 
organisation.  Text-writers  and  the  Courts  frequently  define 
’’benevolent"  as  "charitable".  7 C.J.  Il40,  ll4l*  states  its 
text  on  the  point  as  follows: 
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" Since  the  context  may  qualify  or  restrict 
the  ordinary  meaning  of  the  term  ’benevo- 
lent,* the  word  is  frequently  used  as  synony- 
mous with  ''charitable  ’ : # ■» 

Our  Kansas  City  Court  of  Appeals  in  the  case  of  State 
ex  rel,  Hudson  vs.  Academy  of  Science,  et  al.,  13  Mo.  App. 

Rep.,  page  213,  l.c.  2l6,  defining  a gift  for  "charity”,  said: 

"A  gift  designed  to  promote  the  public  good 
by  the  encouragement  of  learning,  science, 
and  the  useful  arts,  without  any  particular 
reference  to  the  poor,  and  any  gift  for  a 
beneficial  public  purpose  not  contrary  to 
any  declared  policy  of  the  law,  is  a charity. 

And,  if  such  a gift  is  administered  accord- 
ing to  the  intention  of  the  donor,  the  prop- 
erty is  used  for  charitable  purposes.  «■  # 

The  Columbia  Humane  Society  incorporated  as  a bene- 
volent society  for  the  prevention  of  cruelty  to  animals  we 
believe  comes  clearly  within  such  definition  and  within  the 
terms  of  Section  6,  Article  X of  our  Constitution  as  being 
exempt  from  taxation  as  a corporation  existing  not  for  cor- 
porate profit  but  for  purposes  purely  charitable. 

6l  C.J.  5o6,  respecting  the  statue  of  societies 
for  the  prevention  of  cruelty  to  animals  states  the  follow- 
ing text: 

"Societies  for  Prevention  of  Cruelty.  Socie- 
ties for  the  prevention  of  cruelty  to  children 
or  animals  may  be  exempt  from  tax  under  laws 
expressly  relating  thereto,  or  as  charitable 
and  benevolent  institutions ." 

We  find  no  Missouri  case  on  this  specific  point  but 
there  are  cases  from  other  jurisdictions  cited  in  support 
of  the  text  in  the  footnotes  to  the  text.  One  such  case  is 
Massachusetts  Society  for  the  Prevention  of  Cruelty  to  Ani- 
mals vs.  City  of  Boston,  reported  in  6 N.S.  8I4.O,  decided  by 
the  Supreme  Court  of  the  State  of  Massachusetts.  The  facts 
recited  in  the  decision  reveal  that  the  City  of  Boston  assessed 
taxes  against  the  plaintiff  society  on  its  real  estate.  The 
society  paid  such  taxes  under  protest,  instituted  suit  and  re- 
covered back  such  payment  in  the  trial  court.  The  society 
was  incorporated  under  a statute,  very  similar  to  our  said 
Section  35*2.010,  permitting  literary,  benevolent,  charitable 
and  scientific  Institutions  to  be  incorporated  within  that 
State,  The  Court  said  that  the  objects  and  purposes  of  the 
society  were  not  more  specifically  defined  than  by  its  title, 
nor  was  any  mode  of  accomplishing  them  pointed  out.  In  the 
construction  and  discussion  of  the  statutes  involved,  the 
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Court  held  that  the  ’’society”  might  be  properly  defined  as 
both  benevolent  and  charitable.  The  Court  in  affirming  the 
judgment  of  the  trial  cpurt  in  favor  of  the  society  as  a 
benevolent  and  charitable  institution,  l.c.  8ij.l,  842,  said: 

’’Without  discussing  the  question  whether  the 
word  ’benevolent*  is  used  substantially  as 
synonymous  with  ’charitable,’  or  disjunctive- 
ly, we  are  Of  opinion  that  the  society  also 
comes  within  the  definition  of  a charity. 

There  is  no  profit  or  pecuniary  benefit  in 
it  for  any  of  its  members.  Its  work,  in  the 
education  of  mankind  in  the  proper  treatment 
of  domestic  animals,  is  instruction  in  one  of 
the  duties  incumbent  on  us  as  human  beings* 

Those  are  charitable  societies  whose  objects 
are  to  bring  mankind  under  the  influence  of 
humanity,  education,  and  religion.  «•  . " 

It  is  the  belief  of  this  office,  answering  your 
first  question,  that,  under  the  facts  existing  here  and 
under  the  authorities  herein  cited  and  quoted,  including 
Section  6 of  Article  X of 'the  present  Constitution  of  this 
State  and  Section  137.100,  RSMo  1949*  the  Columbia  Humane 
Society  is  a society  whose  property  is  not  held  for  private 
or  corporate  profit  but.  is  used  exclusively  for  purposes 
purely  charitable  as  a benevolent  society  for  the  prevention 
of  cruelty  to  animals,  and' that  its ' property  of  whatever  des- 
cription, real  or  personal,  soused.  Is  exempt  from  taxation 
by  the  terms  of  said  Section  8,  Article  X of  the  Constitution 
and  said  Section.  137*100,  RSMo  1949* 

Your  second  question  is,  whether  certain  individuals, 
who  likewise  have  sold  real  estate  located  in  Boone  County, 
Missouri,  to  the  Missouri  State  Highway  Commission,  and  upon 
which  were  then,  and  are  now,  located  certain  buildings,  are 
the  owners  of  such  buildings,  as  personal  property,  under  the 
terms  of  a separate  contract  between  such  individuals,  who 
are  husband  and  wife,  arid  the  Highway  Commission,  and  if 
such  buildings  as  personalty  are  subject  to  taxation.  The 
deed  conveying  such  real  estate  to  the  State  Highway  Commis- 
sion, dated  December  9»  1948,  reveals  that  Mr.  Arthur  T. 
Marriott  and  his  wife,  Mrs.  Estella  H.  Marriott,  are  the 
grantors  in  the  deed.  The  ownership  by  the  grantors  of 
such  buildings  separate  from  the  land  conveyed  we  believe 
is  established  in  a separate  contract  between  the  said  grantors 
in  said  deed  and  the  State  Highway  Commission  of  Missouri, 
dated  December  6,  1948,  signed  and  acknowledged  by  the  parties 
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before  a Notary  Public  of  Boone  County,  Missouri.  We  shall 
note  and  copy  only  such  parts  of  said  contract  as  in  our 
view  bear  upon  the  question  of  the  ownership  of  said  build- 
ings and  their  liability  for  taxation. 

Glauses  ij-  and  5>  on  pages  3 and  Ij.  of  said  contract 
refer  to  and  identify  said  buildings  as  personal  property 
severed  from  the  land  conveyed  in  said  deed  and  mentioned 
in  said  contract  and  clearly  state  the  intention,  under- 
standing and  agreement  of  the  parties  that  such  buildings 
were  to  become,  upon  the  execution  of  said  deed,  and  did 
become,  the  absolute  property  of  Mr.  and  Mrs.  Marriott, 
named  as  grantors  in  the  deed' and  "owners”  in  said  contract. 
The  said  clauses  ij.  and  £ read,  respectively,  as  follow: 

"(Ij.)  It  Is  further  agreed  during  the  period 
of  occupancy  by  the  owners  or  their  lessees 
owners  shall  pay  the  expense  of  all  mainte- 
nance and  repairs  which  said  owners  deem 
necessary,  said  owners  further  agree  to 
keep  said  premises  free  from  rubbish,  filth, 
and  junk  and  agree  to  maintain  said  premises 
so  that  they  will  have  a neat  appearance. 

It  Is  further  agreed  that  when  said  owners 
vacate  said  property  they  shall  be  permitted 
to  remove  their  stock  of  goods,  furniture, 
signs,  and  fixtures.  And  It  is  specifically 
agreed  that  after  the  expiration  of  the  five- 
year  period  herein  provided  for  and  in  the 
event  the  premises  are  not  leased  to  the 
owners  under  the  provisions  of  Paragraph 
(3)  above  but  are  leased  to  others  by  the 
Commission,  the  owners  shall  retain,  have, 
and  be  vested  with  the  following  property 
rights  in  and  to  the  buildings  then  located 
upon  the  premises,  viz.:  the  right  aod  op- 
tion to  reclaim  said  buildings  and  remove 
(at  their  own  expense  and  without  liability 
to  the  Commission  for  wraste  In  so  doing) 
upon  sixty  (6o)  day  written  notice  from  the 
Commission  that  it  Is  necessary  to  utilize 
all  of  the  promises  for  highway  purposes 
and  that  said  buildings  must  be  removed 
within  sueh  sixty  (6o)  days;  and  the  failure, 
neglect,  or  refusal  of  the  owners  to  remove 
said  buildings  at  their  own  expense  within 
such  sixty  (60)  day  period  shall,  ipso' facto, 
operate  as  an  abandonment,  termination,  re- 
linquishment, and  forfeiture  of  any  and  all 
of  the  owners 1 rights  and  property  interests 
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in  and  to  said  buildings,  and  the  Com- 
mission shall  then  be  vested  with  com- 
plete and  unrestricted  title  to  and  owner- 
ship of  said  buildings  and  shall  have  the 
right  to  remove  or  destroy  same  without 
further  liability  to  the  owners, 

"(5)  It  is  specifically  Understood  and 
agreed  by  and  between  the  owners  and  Com- 
mission that  the  owners  have  a specific 
and  definite  property  right  in  and  to 
said  buildings  which  the  Commission  agrees 
may  be  insured  by  owners  and  agrees  that 
if  owners  insure  said  building  or  buildings 
located  on  said  premises  against  destruction 
of  any  kind  that  the  insurance  so  procured 
by  owners  shall  be  written  in  the  names  of 
the  owners,  paid  by  the  owners,  and  in  the 
event  of  the  loss  the  proceeds  of  said  in- 
surance shall  be  payable  to  the  owners. 

In  the  event  of  a loss  from  the  destruction 
as  hereinabove  contemplated,  the  owners  will 
not  be  obligated  to  rebuild  the  buildings  on 
said  premises  but  may  at  their  election  re- 
tain the  proceeds  from  the  insurance  on  said 
buildings  and  are  further  entitled  to  retain 
the  possession  of  the  real  estate  for  the 
balance  of  the  five-year  period  for  such  use 
and  purposes  as  the  owners  may  see  fit,  sub- 
ject to  the  exceptions  and  limitations  here- 
inabove stated  and  in  accordance  with  the 
other  terms  of  this  contract,” 


The  grantors  in  said  deed  having  executed  said 
contract  with  the  conditions,  privileges,  rights  and  ob- 
ligations specified  therein  inuring  to  them,  and  being  im- 
posed upon  them,  such  as  the  right' to  remove  such  buildings 
at  the  end  of  the  five  year  period,  the  vesting  in  them  the 
right,  title  and  interest  in  said  buildings  so  that  they 
could  effect  and  procure,  as  the  owners  thereof,  insurance 
of  any  kind  on  said  buildings  in  the  names  of  the  said  grantors, 
with  the  absolute  right  to  collect  and  receive  the  proceeds 
of  any  loss  of  such  buildings  under  such  insurance,  and  being 
relieved  of  the  obligation  to  replace  and  rebuild  said  build- 
ings on  said  real  estate,  if  destroyed,  cast  upon  and  vest 
in  said  grantors  the  ownership  of  such  buildings  so  that  such 
grantors,  the  said  named  husband  and  wife,  would  be,  and  are. 
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estopped  now  to  deny  that  they' became  the  owners  of  such 
buildings  as  personal  property,  severed  from  such  real 
estate  at  the  time  of  the  execution  of  said  deed,  and  now 
are  the  absolute  owners  of  the  title  thereto,  and  are  liable 
as  such  owners  to  list  such  property  with  the  County  Assessor 
for  taxation.  The  reference  in  clause  (1|)  to  the  preceding 
clause  (3)  of  said  contract  refers  to  the  real  estate  con« 
veyed  in  said  deed  and  has  no  reference  or  relationship  to 
said  buildings  whatever. 

The  authorities  in  every  jurisdiction,  so  far  as 
we  have  been  able  to  observe,  hold  that  the  character  of 
property  may,  on  occasion,  be  changed  from  personalty  to 
realty,  or  from  realty  to  personalty  by  the  acts,  contracts 
and  intentions  expressed  by  the  parties  interested.  5>0  C.J., 
page  769#  respecting  the  severance  of  buildings  from  real 
property,  and  their  conversion  into  personal  property,  page 
769,  states  the  following  text: 

The  sale  of  a house  and  the 
materials  in  it  with  the  understand- 
ing that  they  are  to  be  removed  con- 
stitutes a severance  thereof  from  the 
land  and  converts  them  into  personal 
property,  and  where  buildings  alone  are 
conveyed  by  the  owner  of  the  land,  they 
will,  in  contemplation  of  law,  be  re- 
garded as  divided  and  severed  from  the 
soil,  and  will  vest  as  chattels  in  the 
grantee,  even  before  actual  severance. 

* -5S-  % . " 


'In  the  case  of  Marshall  vs.  Moore,  llj.6  Mo.  App, 
Rep.  6l8,  our  St.  Louis  Court  of  Appeals,  holding  in  ef- 
fect that  conditions  and  circumstances,  as  to  whether  a 
building  is  personalty  or  realty,  depends  upon  the  agree- 
ment and  intention' of  the  interested  parties  as  expressed 
in  their  agreement,  l.c.  620,  said: 

"it  Is  argued  the  judgment  should  be 
reversed  because  the  action  is  to  re- 
cover a building  which  was  part  of  the 
realty.  The  petition  avers  it  was  per- 
sonal property,  and  it  might  have  been, 
for  a building  is  not  necessarily  part 
of  the  realty.  The  one  in  Question  was 
on  the  right  of  way  of  the  railroad  com- 
pany, and  it  ought  to  be  presumed  in  sup- 
port of  the  judgment  and  in  the  absence 
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of  proof  to  the  contrary,  it  was  put 
there  pursuant  to  some  agreement  be- 
tween the  owner  and  the  railway  com- 
pany, which  left  it  the  personal  prop- 
erty of  respondent.  •»“*  * ■3:-.” 


A building  erected  on  land  of  another  with  the 
agreement  that  it  may  be  removed,  remains  personal  property. 
Our  Supreme  Court  in  the  ease ■ of  Priestley  vs.  Johnson,  67 
Mo.  .632,  so  held  where,  l.c.  636,  the  Court  said! 

"■»  When  a building  is  erected  by 
one  upon  the  land  of  another  with  his 
consent,  upon  an  agreement  that  it  may 
be  removed  at  the  will  of  the  builder, 
it  does  not  become  a part  of  the  realty, 
but  continues  to  be  a personal  chattel 
and  the  property  of  him  who  builds  it. 

The  determination  of  its  character  as  property, 
whether  realty  or  personalty,  when  a building  is  erected 
on  land  with  permission  to  remove  it  or  when  a building 
may  be  sold  separately  from  the  real  estate,  or  when  the 
real  estate  upon  which  a building  is  located  is  sold  with 
the  right  of  the  seller  to  remove  the  same,  all  depends, 
we  believe,  upon  the  application  of  the  same  principle  of 
law,  that  Is,  the  purpose  and  intention  of  the  parties 
as  expressed  in  their  contract  or  to  be  implied  therefrom, 
that  applies  to  contracts  generally.  The  Missouri  decisions 
relate  to  cases  where  buildings  were  erected  upon  land  of 
another  by  a tenant  or  other  person  who  had  the  right  under 
an  agreement  with  the  owner  of  the  land  that  the  tenant 
could  remove  such  buildings,  or  where  buildings  were  sold 
separately  without  selling  the  real  property  and  by  actual 
severance  became  personal  property,  and  like  cases.  The 
Courts  of  other  States  have  rendered  decisions  holding 
that  the  conversion  of  buildings  located  on  real  estate 
into  personal  property  may  be  effected  at  once  by  the  mere 
agreement  between  the  parties  interested  that  upon  the 
sale  of  the  real  property  the  seller  or  a third  person  may 
remove  such  buildings  within  a specified  period  of  time,' 
without  actual  severance.  The  Supreme  Court  of  New  York, 
in  Schuchardt  vs.  Mayor  of  New  York,  et  al.,  53  N.Y.  Rep. 

202,  made  the  following  comment  on  the  principle  which, 
we  believe,  is  applicable  to  the  agreement  between  the 
parties  here  that,  according  to  their  intention,  the  grantors 
then  remained,  and  now  remain,  the  owners  of  the  buildings 
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mentioned,  because  the  contract  gives  them  the  right  to 
remove  the  buildings,  and  which  agreement  constituted 
such  buildings,  at  the  time  of  the  execution  of  the  deed 
conveying  the  real  estate  to  the  State  of  Missouri,  per- 
sonalty, where  the  Court,  l.c.  210,  said: 

”#  # The  law  has'  engrafted  a qualifi- 

cation upon  the  rule  in  case  of  erec- 
tions made  upon  the  land  by  a tenant 
for  purposes  of  trade,  and  gives  him 
in  general  a right1  to  remove  them  dur- 
ing his  term.  So,  also,  the  owner  may 
reserve  from  a conveyance  of  the  land 
the  trees  or  buildings  thereon,  in  which 
case  they  will  in  contemplation  of  law 
be  regarded  as  divided  and  severed  from 
the  soil,  and  will  vest  as  chattels  in 
the  grantor,  even  before  actual  sever- 
ance. # *.w 


Another  New  York  case,  similar  both  in  fact  and 
principle  to  the  situation  here,  was  decided  by  the  Supreme 
Court  of  the  State  of  New  York  in  Hood,  et  al.  vs.  WhitWell, 
et  al.,  120  N.Y.S.  372.  The' facts  recited  in  the  opinion 
were  that  the  State  of  Now  York,  under  provisions  of  its 
Barge  Canal  Act,  acquired  title  and  took  possession  of  a 
building  for  canal  purposes.  The  State  thereafter  entered 
into  a contract  with  a company  for  the  construction  of  the 
barge  canal  between  two  points.  The  construction  contract 
provided:  ” * these  buildings  will  become  the  property  of 

the  contractor,  who  may  dispose  of  them  as  he  sees  fit, 
except  that  all  parts  shall  be  entirely  removed  before 
the  completion  of  the  work,  together  with  their  foundations 
and  all  accessories.1  ■v>“  *#?  # **  The  buildings  were  to  be  re- 

moved from  the  land  without  cost  to  the  State.  The  con- 
tractor sold  the  building  in  controversy  in  the  case  to  one, 
Whitwell.  After  letting  the  barge  canal  contract  to  the 
contractor,  the  State  changed  the  site  of  the  canal  to  ex- 
clude therefrom  the  property  upon  which  the  building  so  sold 
by  the  contractor  was  located.  Whereupon,  the  owner  filed 
the  action  to  prevent  the  person  to  whom  the  contractor 
had  sold  the  building  from  removing  the  same  from  the'1 
land.  The  Supreme  Court  of  that  State  in  holding  that  under 
the  contract  the  contractor  became  the  owner  of  the  building 
after  the  contract  was  let  and  could  lawfully  dispose  of  the 
building,  l.c.  37h*  375*  the  Court  said: 

"But  it  is  also  argued  that  the  buildings 

are  real  property  belonging  to  the  state 
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and  do  not  become  the  personal  property 
of  the  contractor  until  they  are  actually 
removed  from  the  site,  and  that  the  con- 
tractor has  no  right  to  dispose  of  them  by 
sale  or  to  transfer  the  right  to  remove 
them  to  the  purchaser,  but  only  the  right 
to  convert  them  into  personalty  by  actual 
removal.  The  state  became  the  owner  of  the 
land  and  buildings  after  the  contract  was 
let.  The  buildings  * to  be  removed*  then 
became  the  property  of  the  contractor  ac- 
cording to  the  terms  of  the  contract.  The 
title  and  ownership  o t permanent  erections 
generally  follow  the  title  of  the  land, 
but  it  is  perfectly  competent  for  parties 
by  contract  so  to  regulate  their  respec- 
tive interests  'that  one  may  be  the  owner 
of  the  buildings  and  another  of  the  lands, 

•»  * . fl 


The  New  York  Court  of  Appeals  in  the  case  of  Melton, 
et  al.,  vs.  Realty  Company,  ©t  al.,  reported  108  N.E.,  held 
that  the  ownership  and  rights  of  persons  in  land  is,  one  of 
contract  and  when  fixed  by  the  contract  must  be  carried  out 
as  agreed  upon.  The  Court  in  the  case  on  this  orinciple. 
l.c.  850,  said;  * 


* % -Ye  While  the  title  and  ownership 
of  permanent  erections  by  one  person 
upon  the  lands  of  another  as  a general 
rule  accrue  to  the  holder  of  the  title 
of  the  lands,  nevertheless  it  is  com- 
petent for  parties  by  contract  to  so 
regulate  their  respective  interests  that 
one  may  be  the  owner  of  the  buildings 
and  another  the  owner  of  the  lands, 

. *’ 


Considering  the  facts  and  authorities  hereinabove' 
recited  and  submitted,  it  is  clear,  answering  Question  two. 
that  the  said  named  grantors  in  said  deed,  husband  and  wife, 
are  the  owners  of  said  buildings  as  personal  property, 
separate  from  the  land  conveyed  in  said  deed,* and  that  said 
buildings  are  subject  to  taxation  as  personal  property  under 
the  statutes  of  this  State  relating  to  taxation. 
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CONCLUSION 


It  is,  therefore,  considering  the  foregoing, 
the  opinion  of  this  office: 

1)  That  the  Columbia  Humane  Society  at  Columbia, 
Missouri,  is  a charitable  and  benevolent  society,  incor- 
porated by  pro  forma  decree,  and  is  the  owner  of  certain 
buildings  located  on  land  in  Boone  County,  Missouri,  con- 
veyed by  deed  of  said  society  to  the  State  Highway  Commis- 
sion of  Missouri,  but  in  said  conveyance  created  personal 
property  severed  from  said  land?  that  said  buildings  are 
not  held  by  said  sobiety  for  private  or  corporate  profit 
but  are  used  exclusively  for  purposes  purely  charitable 
and  benevolent  for  the  prevention  of  cruelty  to  animals, 
and  that  its  said  property  is  exempt  from  taxation  in  this 
State  by  the  terms  of  Section  6,  Article  X of  the  Constitu- 
tion of  this  State,  1945,  and  Section  137.100,  RSMo  1949; 

2) .  That  on  December  9,  1948,  Mr.  Arthur  T.  Marriott 
and  his  wife,  Mrs.  Estella  H.  Marriott,  by  the  terms  of  a 
certain  contract  between  said  individuals  and  the  Missouri 
State  Highway  Commission  incident  to  the  conveyance  by  them 
of  certain  real  estate  by  deed,  became  the  owners  of  cer- 
tain buildings  located  on  said  land  conveyed  by  said  in- 
dividuals by  deed  to  said  Missouri  State  Highway  Commission, 
separate  from  the  land  conveyed  in  said  deed  as  personal 
property;  that  said  buildings  are  subject  to  taxation  as 
personal  property  in  Boone  County,  Missouri,  under  the 
statutes  of  this  State  relating  to  taxation. 

The  foregoing  opinion,  which  I hereby  approve, 
was  prepared  by  my  Assistant,  Mr.  George  W.  Crowley. 


Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 


GWC  t-irk 
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STATE  PARK  BOARD:  State  Park  Board  may  convey  land  for 

STATE  LANDS : right-of-way  purposes  for  the  use  of 

State  Highway  Commission. 


March  26,  1953 


Honorable  Abner  Gwinn 
Chief  of  Parks 
State  Park  Board 
1206  Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  recent  request  for  an  official 
opinion  of  this  office  which  reouest  reads  in  part  as  follows: 

"Attached  to  this  letter  is  the  original 
and  copy  of  the  deed  describing  right-of- 
way  which  the  State  Highway  Department  has 
requested.  This  highway  skirts  near  the 
edge  of  Mark  Twain  State  Park,  and  the 
right-of-way  requested  by  the  Highway 
Department  will  not  be,  in  any  way,  in- 
jurious to  the  state  park, 

"The  question  which  was  raised  at  the 
Park  Board  meeting  was  whether  or  not  the 
Board  should  take  such  action,  and  I am, 
therefore,  referring  this  matter  to  you 
for  your  opinion," 

From  a subsequent  conversation  with  you  we  understand  the 
question  to  be  whether  or  not  the  State  Park  Board  may  make  such 
a conveyance. 

The  State  Park  Board  composed  of  the  governor,  attorney 
general  and  director  of  conservation  was  created  by  an  act  now 
found  as  Section  253.010,  RSMo  1949,  Section  253.020,  gives  to 
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said  board  the  power  to  obtain  property  for  park  purposes,  pro- 
mulgate rules  and  regulations  relative  to  state  parks,  etc.,  and 
provides  as  follows: 

"1.  The  state  park  board  shall  have 
the  power  to  acquire  by  purchase,  emi- 
nent domain  or  otherwise,  all  property 
necessary,  useful  or  convenient  for  the 
use  of  said  park  board  or  the  exercise 
of  its  powers  hereunder  necessary  for 
the  recreation  of  the  people  of  the 
state  of  Missouri.  In  the  event  the 
right  of  eminent  domain  be  exercised, 
it  shall  be  exercised  in  the  same  manner 
as  now  or  hereafter  provided  for  the  ex- 
ercise of  eminent  domain  by  the  state 
highway  commission. 

"2.  Said  park  board  shall  have  the 
power  to  make  and  promulgate  all  rules 
and  regulations  as  it  may  deem  necessary 
for  the  proper  maintenance,  improvement, 
acquisition  and  preservation  of  all  the 
state  parks. 

"3.  Said  park  board  is  hereby  authorized 
to  employ  such  persons  or  assistants  as 
may  be  necessary  and  may  fix  the  compen- 
sation of  persons  thus  employed  within  the 
amount  appropriated  therefor  by  the  legis- 
lature. All  vouchers  for  the  payment  of 
bills  or  for  compensation  shall  be  drawn 
and  anproved  by  the  director  of  state 
parks  and  when  presented  to  the  state 
auditor  shall  be  paid  out  of  the  funds 
appropriated  for  such  purposes." 

In  the  case  of  State  v.  Anderson,  242  S.W.  (2d)  66,  1.  c.  70, 
the  court  said: 


"The  State  Park  Board  is  the  state  agency 
created  and  authorized  to  manage  and  control 
the  state  parks.  * * *" 

Section  227.130,  RSMo  1949,  provides  that  a board  holding 
title  to  or  having  an  interest  in  real  estate,  or  having  adminis- 
trative jurisdiction  and  control  thereof,  may  grant  and  convey  for 
the  use  of  the  State  Highway  Commission,  such  right-of-ways  or 
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easements  for  the  construction  of  the  state  highways  and  roads  and 
reads  as  follows: 

"The  state  of  Missouri,  and  all  depart- 
ments, boards,  commissions , bureaus 
Institutions,  public  agencies  and  polit- 
ical subdivisions  thereof,  holding  title 
to  or  having  an  interest  in  real  estate, 
or  having  administrative  Jurisdiction 
and  control  of  real  estate  or  other 
property,  are  hereby  authorized  and  em- 
powered to  give,  grant  and  convey  to  or 
for  the  use  of  the  state  highway  commis- 
sion of  Missouri  such  right  of  ways  or 
other  easements  and  appurtenances  in  said 
real  estate  or  property  as  may  be  necessary 
for  the  proper  and  economical  construction 
or  maintenance  of  state  highways." 

Under  the  above  noted  section  we  believe  that  it  is  clear 
that  the  State  Park  Board,  having  charge  and  control  of  state  park 
lands,  may  convey  for  the  use  of  the  State  Highway  Commission, 
lands  for  the  construction  and  maintenance  of  state  highways. 


CONCLUSION 

Therefore  it  is  the  opinion  of  this  office  that  the  State 
Park  Board  may  convey  for  the  use  of  the  Highway  Commission  of 
Missouri,  right-of-ways  or  other  easements  and  appurtenances  in 
real  estate  as  may  be  necessary  for  the  proper  and  economical 
construction  or  maintenance  of  state  highways. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  D.  D.  Guffey. 


Very  truly  yours, 


DDG:hr 


JOHN  M.  DALTON 
Attorney  General 


STATE  PARK  BOARD: 


State  park  Board  is  vested  with  authority  under 
Section  293.020,  RSMo  19^9,  to  ourchase  propert 
within  Roaring  River  State  Park,  being  sold  at 
auction  by  the  Eagle  Rock  School  Board. 


FILED 


May  28,  1953 


Mr.  Abner  Gw inn 
Chief  of  Parks 
State  Park  Board 
Jefferson  City,  Missouri 

Dear  Mr.  Gw inn: 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion  on  whether  the  State  Park  Board  may  bid  on  and  purchase 
property  being  sold  by  the  Eagle  Rock  School  Board  at  public 
auction  on  June  3,  said  property  being  within  Roaring  River 
State  Park,  and  in  your  opinion  said  property  is  needed  and 
necessary  for  expansion  of  the  picnic  and  public  camp  grounds 
in  said  park. 

Section  253.020,  RSMo  19^9*  vests  in  the  State  Park 
Board  authority  to  acouire  all  property  necessary,  useful  or 
convenient  for  the  use  of  said  park  board  or  necessary  for 
the  recreation  of  the  people  of  the  State  of  Missouri,  and 
rea  ds: 


"1.  The  state  park  board  shall  have  the  power 
to  acouire  by  purchase,  eminent  domain  or 
otherwise,  all  property  necessary,  useful  or 
convenient  for  the  use  of  said  park  board  or 
the  exercise  of  its  powers  hereunder  necessary 
for  the  recreation  of  the  people  of  the  state 
of  Missouri.  In  the  event  the  right  of  eminent 
domain  be  exercised,  it  shall  be  exercised  in 
the  same  manner  as  now  or  hereafter  provided 
for  the  exercise  of  eminent  domain  by  the 
state  highway  commission. 

”2.  Said  park  board  shall  have  the  power 
to  make  and  promulgate  all  rules  and  regula- 
tions as  it  may  deem  necessary  for  the  proper 
maintenance,  improvement,  acouisition  and 
preservation  of  all  state  parks. 
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”3.  Said  park  board  is  hereby  authorized 
to  employ  such  persons  or  assistants  as 
may  be  necessary  and  may  fix  the  compensa- 
tion of  persons  thus  employed  within  the 
amount  appropriated  therefor  by  the  legis- 
lature. All  vouchers  for  the  payment  of 
bills  or  for  compensation  shall  be  drawn 
and  approved  by  the  director  of  state 
parks  and  when  presented  to  the  state 
auditor  shall  be  paid  out  of  the  funds 
appropriated  for  such  purpose s." 

The  primary  rule  of  construction  of  statutes  is  to  as- 
certain and  give  effect  to  the  lawmaker's  intent,  and  this 
should  be  done  from  words  used,  if  possible,  considering 
the  language  honestly  and  faithfully.  (See  City  of  St. 
Louis  vs.  Senter  Commission  Company,  85  SW  (2d)  21,  337  Mo. 
238.) 


In  answering  your  request  we  are  assuming  that  there  is 
no  question  as  to  said  school  board  having  authority  to  con- 
vey se id  property. 

The  word  "acquire”  has  been  defined  to  mean  to  become 
the  owner  of  property  and  imports  ownership.  In  Weinberg  vs. 
Baltimore  * Annapolis  R.  Co.,  88  A.  2d  575,  l.o.  577,  the 
court  in  defining  the  word  "acquire"  said: 

"There  does  not  seem  to  be  any  dlsptite 
that  the  word  'acauire'  means  'to  become 
the  owner  of  property'  or  'to  make  prop- 
erty one's  own*.  In  the  final  analysis 
'acquire'  imports  'ownership',  * * * " 

The  word  "purchase"  in  the  foregoing  statute  has  been 
defined  by  nearly  all  the  states.  In  Byrd  v.  Allen,  171 
S.W.  (2d)  691,  l.o.  695,  351  Mo.  99,  the  court  defined 
"purchase"  as  follows: 

"Plaintiffs  do  not  take  as  purchasers  under 
the  will  of  Joseph  Hunter.  'The  words  "pur- 
chase" and  "descent"  are  employed  to  desig- 
nate the  only  two  methods  of  acquiring  title 
to  real  property  * * *;  but  they  ore  readily 
distinguished  as  each  is  the  opposite  of  the 
other,  title  by  descent  being  acauired  by 
mere  operation  of  law  and  title  by  purchase 
being  acouired  by  act  or  agreement  of  the 
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parties,  or,  as  freauently  stated,  by  any 
means  other  than  descent.’  * * 

See  also  Strudthoff  vs.  Yates,  162  P.  2d  8I4.5,  852,  subee- 
auent  opinion,  170  P.  2d  873,  28  Cal.  2d  602,  in  which  the 
court  defining  the  word  "purchase”  said: 

"The  word  ’purchase',  in  a technical  and 
broader  meaning  relative  to  land  generally, 
means  the  acquisition  of  real  estate  by  any 
means  whatever  except  by  descent.  Kelly  v. 
Southworth,  38  Wyo.  IJ.II4.,  267  P.  691.  In  a 
poDular  and  confined  sense,  it  means  acoui- 
sition  by  way  of  bargain  and  sale  or  other 
valuable  consideration,  or  the  transmission 
of  property  from  one  person  to  another  by 
their  voluntary  act  and  agreement  founded 
on  a valuable  consideration.  Cobb  v.  Webb, 

26  Tex.  Civ.  App.  I1.67,  6I4  S.f.  792.  See  also, 

35  Words  and  Phrases,  Permanent  Edition,  p. 

473;  Robbins  v.  Pacific  Eastern  Corporation, 

8 Cal.  2d  2i^l,  269,  65  P.  ?d  I4J?.” 


CONCLUSION. 

In  view  of  the  foregoing  statute  and  definitions,  it  is 
the  opinion  of  this  department  that  the  State  Park  Board  has 
authority  to  bid  on  said  school  property  in  an  effort  to  ac- 
auire  and  purchase  said  property. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Mr.  Aubrey  R.  Hammett,  Jr. 

Yours  very  truly. 


ARHxaw 


JOHN  M.  DALTON 
Attorney  General 


SCHOOLS: 

TAXATION : 

CONSTITUTIONAL  L. A/ : 


Property  within  scnool  districts  added  or 
annexed  to  city  district  liable  to  assess- 
ment and  subject  to  taxation  on  rate  fixed 
and  approved  by  vote  of  people  within  city 
district  prior  to  annexation. 


September  22,  1953 


onorabie  nilip  A.  rimes 
rosecuting  Attorney 
Bo  no  County 
Columbia,  Missouri 

Jesr  ..r.  Crimes: 

Tuis  is  in  response  to  your  request  for  opinion  of  recent 
mate,  which,  omittin^  caption  and  si- nature,  reacs  us  follows: 

"flease  furnish  my  office  for  the  use  of 
the  County  CJerk  of  Boone  County,  Missouri, 
an  opinion  on  tho  following  question: 

"The  scnool  boards  of  two  common  scnool 
districts,  respectively  known  as  the  Brown 
and  Keene  Scnool  districts  in  Boone  Count}, 
certified  their  tax  levies  as  provided  by 
law  at  1.25  and  1.70,  respectively,  for 
the  year  1953  on  Hay  15th  of  that  year  to 
the  proper  ai tnorities,  und  subsequently 
after  the  rate  was  fixed  and  certified  both 
scnool  ./xstricts  were  annexed  to  the  City 
Scnool  district  of  Columbia,  hissourx,  as 
adjoining  districts,  pursuant  to  elections 
haa  in  both  common  school  districts  under 
the  provisions  of  Section  165.300  of 
R.  3.  . .issouri  1949 , and  amendments  there- 
to, und  the  acceptance  of  the  a nnexxut.  scnool 
district  had  on  Julj  31,  1953*  The  tax  levy 
of  the  School  district  of  Columbia  for  the 
year  1953  £s  certified  was  .2.35*  Tills  levy 
was  voted  by  tho  School  district  of  Columbia 
at  its  election  in  «pril,  1953,  Tor  a period 
of  three  years  by  ioro  than  a two-thirds 
majority. 
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"Should  the  tax  levies  of  the  annexed  school 
districts  for  the  year  1953  be  that  of  the 
levies  set  before  May  15th  by  certification, 
or  should  the  tax  levies  be  that  of  the 
school  district  to  which  they  were  subse- 
quently annexed? 

" I am  familiar  with  the  opinions  heretofore 
rendered  by  your  office  on  this  subject,  (1) 
to  Honorable  Robert  G.  Kirkland,  Prosecuting 
Attorney  of  Clay  County,  Liberty,  Missouri, 
dated  September  7*  1949  and  (2)  to  Honorable 
John  B.  Peters,  Prosecuting  Attorney  of  Osage 
County,  Linn,  Missouri,  dated  September  10, 

1949. 

"i  feel  that  neither  of  tnese  opinions  com- 
pletely cover  the  instant  question  in  view 
of  the  fact  that  Section  11,  Article  X of 
the  Constitution  was  amended  since  the  rendi- 
tion of  the  above  opinions. 

"Therefore,  i respectfully  request  an  opinxon 
from  your  office  as  to  whether  or  not  the 
annexed  districts  for  the  year  1953  should  be 
required  to  pay  the  rate  for  school  tax  purposes 
set  at  their  respective  April  meetings  or 
whether  they  should  be  required  to  pay  the  rate 
set  by  the  Board  of  Education  of  the  School 
District  of  Columbia,  assuming  of  course,  that 
the  Board  of  Education  would,  prior  to  Sep- 
tember 1,  withdraw  the  estimates  heretofore 
filed  by  the  common  school  districts  with  the 
County  Clerk  and  substitute  therefor  the 
estimate  filed  by  the  School  District  of 
Columbia. 

"it  is  obvious  from  the  foregoing  that  an  opinion 
from  your  office  is  necessary  at  the  very  earliest 
date." 

This  office  had  the  occasion  to  render  an  opinion  to  the 
Honorable  William  F.  Erown,  Prosecuting  Attorney  cf  Pettis  County, 
Sedalia,  Missouri,  unaer  aate  of  April  27,  195^,  concernin0  the 
question  of  whether  residents  anu  taxpayers  of  school  districts 
added  or  annexed  to  a consolidated  district  would  be  liable  to 
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assessment  and  subject  to  taxation  for  the  payment  of  bonded 
indebtedness  previously  incurred  by  the  con.soliu.ated  district. 

The  conclusion  of  that  opinion  was  that  the  taxpayers  of  such 
annexed  districts  would  be  liable  for  their  proportionate  share 
of  the  bonded  indebtedness  so  incurred  by  the  consoliuated 
district.  V.e  enclose  copy  of  that  opinion. 

in  that  opinion  discussion  was  made  of  the  constitutional 
question  that  might  arise  with  regard  to  increased  taxation  to 
be  borne  by  the  districts  annexed.  In  the  problem  presented  by 
your  request,  the  basic  question  is  whether  Section  11  of  article 
X,  Constitution  of  Missouri,  1945,  prevents  the  assessment  of 
the  levy  as  voted  by  the  Columbia  district  on  the  Brown  ana  Keene 
districts  which  were  annexed  to  the  Columbia  district.  Section 
11(c)  of  Article  X of  the  Constitution  of  Missouri,  1945*  prior 
to  its  amendment  provided  that  school  districts  might  increase 
their  rate  of  taxation  above  the  maximum  allowed  in  Section  11(b), 
which  in  the  case  of  school  districts  formed  of  cities  and  towns 
is  one  dollar  for  a period  not  to  exceed  four  years,  by  submitting 
the  rate  and  purpose  of  the  increase  to  a vote  of  tne  people  and 
obtaining  the  approval  of  two -thirds  of  the  qualified  electors 
voting  thereon.  The  amendment  to  Section  11  of  Article  X of 
the  Constitution,  approved  November  7*  1950 » provides  that  the 
rates  of  taxation  as  limited  by  Section  11(b)  may  be  increased 
for  not  to  exceed  four  years  when  the  rate  and  purpose  of  the 
increase  are  submitted  to  a vote  and  two-thiras  of  the  qualified 
electors  voto  thereon  shall  vote  therefor.  It  further  provides 
that  the  rate  of  taxation  as  limited  by  Section  11(b)  may  be 
increased  for  school  purposes  so  that  the  total  levy  shall  not 
exceed  three  times  the  limit  specified  in  Section  11(b)  and  not 
to  exceed  one  year  when  submitted  to  a vote  and  a majority  of 
the  qualified  electors  voting  thereon  shall  vote  tnerefor.  In 
the  case  submitted  by  you,  the  Columbia  district  at  its  election 
in  April,  1953*  voted  a levy  of  £2.35  far  a period  of  three  years, 
which,  under  Section  11(c),  Article  X,  required  a vote  of  two- 
thirds  of  the  qualified  electors  voting  thereon  prior  to  the 
amendment,  and  since  it  was  for  a period  in  excess  of  one  year 
also  required  the  approval  of  two-thirds  of  the  qualified  electors 
voting  thereon  voting  the  amendment.  Therefore,  wo  are  unable 
to  see  that  tne  constitutional  amendment  has  any  effect  on  the 
ultimate  determination  of  the  problem. 

Since  the  levy  as  voted  in  Columbia  required  the  approval 
of  two-thirds  of  the  qualified  electors  voting  thereon,  and 
since  the  Brown  and  Keene  school  districts  were  not  afforded  the 
opportunity  to  vote  on  this  levy,  the  question  is  whether  the 
latter  two  districts  can  be  required  to  pay  the  tax  levy  as 
assessed  by  tne  Columbia  district  or  whether  to  do  so  would  be 
in  violation  of  Section  11(c)  of  article  X of  the  Constitution 
of  Missouri,  1945* 
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An  analogous  situation  was  before  the  Supreme  Court  of 
Missouri  in  the  case  of  Barnes  et  al.  v.  Kansas  City  et  al.f 
359  Mo*  519,  222  B.W.  (2d)  756,  10  A.L.R.  (2d)  553.  The 
question  there  v;as  whether  a municipal  bond  issue  approved  by 
the  voters  of  Kansas  City  at  an  election  held  November  4#  1947, 
was  valid  as  to  the  plaintiffs  and  all  others  similarly  situated 
who  were  not  permitted  to  vote  at  the  bond  election  because  they 
resided  in  an  area  annexed  to  Kansas  City  by  charter  amendment 
already  adopted  but  not  then  in  effect.  Passage  of  the  bond 
issue  required  the  approval  of  two-thirds  of  the  qualified 
electors  of  the  city.  Contention  was  made  there  that  to  impose 
this  obligation  on  those  areas  annexed  to  the  city  subsequent 
to  the  passage  of  the  bond  issue  would  be  in  violation  of  appliT 
cable  provisions  of  the  Missouri  Constitution.  The  court  ruled 
against  this  contention. 

In  the  course  of  the  opinion  the  court  discussed  the  case 
of  State  v.  Smith,  343  Mo.  266,  121  S.'..'.  2d  160,  which  case  is 
cited  in  the  enclosed  opinion.  At  6.  . l.c.  759  the  court  said: 

"In  State  v.  Smith,  343  Mo.  2QS,  121  S.. . 

2d  160,  supra,  we  discussed  the  question 
of  the  liability  of  a consolidated  school 
district  for  the  pre-existing  bond  in- 
debtedness of  its  component  common  school 
districts.  One  of  the  common  school  dis- 
tricts had  no  bonded  indebtedness  at  the 
time  of  the  consolidation.  Yet,  we  held 
the  statute  making  the  consolidated  district 
liable  for  all  the  outstanding  bonds  was 
constitutional  even  though  a common  school 
district,  formerly  free  from  debt,  thus 
became  liable  for  its  proportionate  share. 

V.'e  held  the  constitutional  provision  re- 
quiring a two-thircs  vote  of  the  electors 
of  a common  school  district  in  order  to 
create  an  indebtedness  dud  not  apply  in 
such  a case.  Shapleigh  v.  Gan  Angelo, 

167  U.S.  6/4.6,  17  S.  Ct.  957,  42  L.  Ed.  310, 
supports  this  conclusion." 

in  your  request  you  refer  to  the  opinion  rendered  to 
Honorable  hobert  G.  Kirklana,  Prosecuting  Attorney  of  Clay  County, 
dated  September  7,  1949,  and  the  opinion  rendered  to  Honorable 
John  P.  Peters,  Prosecuting  Attorney  of  Osage  Count Jf  dated 
September  10,  1949.  In  those  opinions  the  conclusion  was  reached 
that  an  annexing  district  might  witndraw  the  estimate  filed  by 
the  annexed  uistrict  and  substitute  the  estimate  of  the  annexing 
district,  provided  that  the  rate  of  levy  of  the  annexing  district 
was  not  one  which  required  the  ap  roval  of  the  vote  of  the  people 
and  was  not  in  excess  of  the  rate  levied  by  the  annexea  district. 
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In  those  two  opinions  no  mention  was  made  of  the  cases  cited  in 
the  enclosed  opinion  issued  to  Honorable  \.illiam  F.  Brown. 
Apparently  the  primary  basis  for  the  holding  that  the  rate  of 
the  annexing  district  could  not  be  imposed  upon  the  annexed 
territory  if  it  exceeded  the  levy  voted  by  the  residents  of  the 
annexed  teri’itory  was  the  case  of  Crabc  v.  Celeste  Independent 
School  district/ 105  Tex.  194,  I46  S.b'.  £26.  No  Missouri  cases 
were  cited  on  this  point. 

We  are  unable  to  see  any  distinction  between  the  imposition 
of  an  adaea  tax  burden  because  of  bonded  indebtedness  previously 
incurred  by  a district  to  which  another  district  is  annexed  and 
the  imposition  of  an  increased  levy  of  taxation  unaer  the  seme 
circumstances . Insofar  as  the  two  opinions  referred  to  in  your 
request  conflict  with  the  conclusion  reached  herein,  they  are 
withdrawn. 

In  view  of  the  decision  in  the  Barnes  v.  Kansas  City  case, 
supra,  and  upon  the  reasoning  contained  in  the  enclosed  opinion 
issued  to  Honorable  William  F,  Brown,  dated  April  27,  1950,  it 
is  our  conclusion  that  the  districts  annexed  to  the  school  dis- 
trict of  Columbia  should  be  required  to  pay  the  rate  for  school 
tax  purposes  set  by  the  board  of  education  of  the  school  district 
of  Columbia  and  approved  by  the  vote  of  tne  people  in  the  Columbia 
district  at  its  election  in  April,  1953,  assuming  that  the  board 
of  education,  prior  to  September  I,  1953,  withdraws  the  estimates 
heretofore  filed  by  the  annexed  districts  with  the  county  clerk 
and  substitutes  therefor  the  estimate  filed  by  the  school  district 
of  Columbia. 
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It  is  the  opinion  of  this  office  that  property  within  school 
districts  adued  or  annexed  to  a city  district  would  be  liable  to 
assessment  and  subject  to  taxation  on  the  rate  fixed  and  approved 
by  vote  of  tne  people  within  the  city  district  prior  to  the 
annexation. 

The  foregoing  opinion,  which  1 hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  John  V, . In^lish. 


Yours  very  truly. 


V-nc . 

JWI : lw 


JOHN  I!.  JALTON 

Attorney  General 


Validity  of  proposed  forms  for  letting  conces- 
•3TATE  PARK  BOARD:  sion  contracts.  State  Purchasing  Agent  has 

CONTRACT:  proper  authority  to  purchase  used  equipment. 

PURCHASING  AGENT: 


ITTled 

so 


December  14*  1953 


State  Park  Board 
Jefferson  City 
Missouri 

Attention:  Mr.  Abner  Gwlnn*  Dliector. 

Gentlemen: 

This  will  acknowledge  receipt  of  your  recent  request 
and,  for  sake  of  brevity,  we  shall  restate  the  pertinent  part 
thereof. 

You  first  inquire  as  to  whether  the  seven  attaohed  forma 
which  you  propose  to  use  in  letting  concession  contracts  at 
the  throe  State  Trout  Parks  conform  to  the  now  State  Park  Law. 
You  also  inquire  if  the  State  Park  Board  may  negotiate  with 
and  buy  the  equipment  now  owned  by  various  concessionaires 
in  the  State  Parks  or  must  all  Park  Board  purchases  be  made 
through  the  State  Purchasing  A ent. 

The  forms  attached  to  your  request  in  whioh  you  seek 
an  opinion  as  to  their  validity  are  denoted  fransinittal  of 
Data,  Notice  to  Qualified  Bidders,  Concession  Proposal,  In* 
formation  and  Check  Sheet,  Form  of  Performance  and  Payment 
Bond  and  Contract  Requirements. 

The  67th  General  Assembly  repealed  sections  253*010  and 
253*020  under  Chapter  235  RSMo  1949*  which  originally  created 
a State  Park  Board  anu  vested  In  that  board  oertain  authority 
and  enacted  in  lieu  thereof  a new  State  Park  Law  known  as 
Sections  253.010,  253.020,  253.030,  253.040,  253.050,  253.060, 
253.070,  253.080,  253.090,  253.100,  253.110,  Vernon's  Annotated 
Missouri  Statutes,  June,  1953. 

The  two  following  statutes  recently  enacted  under  the  new 
State  Park  Law,  Sections  253.080  and  253.090,  supra,  principally 
relate  to  the  execution  of  contracts  for  management  of  3tate 
Parks  and  concessions  therein. 


Sections  253.080  and  253.090  read  as  follows: 
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”1.  The  board  may  contract  for  the  management 
of  any  of  the  state  parks  or  for  the  exercise 
of  any  concession,  privilege,  facility  or  con- 
venience within  any  such  park  for  a period  of 
not  to  exceed  two  years.  Any  contraot  for  the 
management  of  a state  park  shall  provide  for 
the  care,  maintenance,  repair,  conservation  and 
improvement  of  the  park  property  as  may  be  requir- 
ed by  the  board,  and  for  the  rendition  of  such 
services  to  the  public  as  may  be  required  by  the 
board. 

"2.  All  contracts  under  this  section  shall  be  en- 
tered into  only  upon  the  basis  of  competitive  seal- 
ed bids.  A sworn  financial  statement  shall  accom- 
pany each  bid,  and  all  contracts  shall  be  let  by 
the  board  at  a regular  meeting.  All  bids  submit- 
ted ten  days  prior  to  a regular  meeting  shall  be 
considered.  Such  advertisements  for  bids  as  deem- 
ed necessary  shall  be  made  by  the  board. 

"3.  The  bid  most  favorable  to  the  state  from  a 
responsible  person  shall  be  accepted  by  the  board. 

A good  and  sufficient  bond  conditioned  upon  the 
faithful  performance  of  the  contract  and  compliance 
with  this  law  shall  be  required  of  all  contractors. 

"I4..  Any  person  who  contracts  under  this  section  with 
the  state  shall  keep  true  and  accurate  records  of  his 
receipts  and  disbursements  arising  out  of  the  perform- 
ance of  such  contract  and  shall  permit  the  board  and 
the  state  collector  of  revenue  to  audit  same  upon  the 
expiration  of  his  contract.  If  upon  such  audit,  it 
shall  appear  that  the  net  profits  of  the  contractor 
under  any  such  contract  for  any  one  year  have  exceed- 
ed the  sum  of  ten  thousand  dollars,  such  excess  shall 
be  paid  over  to  the  state  collector  of  revenue  and  may 
be  recovered  from  the  contractor  and  his  sureties. 

For  the  purpose  of  this  subsection  no  contract  shall 
be  deemed  to  extend  to  operations  or  management  in 
more  than  one  state  park. 

"5.  Subsections  2,  3 and  4 shall  not  apply  to  con- 
tracts or  agreements  made  between  the  board  and  any 
corporation,  association,  trust  or  foundation  or- 
ganized and  operated  solely  on  a non-profit  basis 
which  agrees  to  operate  the  park  or  facility  for  the 
purpose  of  proserving  the  historic  traditions  of  the 
area  involved." 
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Section  25>3»090s 

”1.  The  board  may  construct,  establish  and  operate 
suitable  public  services,  privileges,  conveniences 
and  facilities  on  any  land,  site  or  object  under 
its  jurisdiction  and  control,  and  may  charge  and 
collect  reasonable  fees  for  the  use  of  same.  The 
board  may  charge  reasonable  fees  for  supplying  ser- 
vices on  park  areas. 

n2,  All  revenue  derived  from  privileges,  conven- 
iences, contracts  or  otherwise,  and  all  moneys  re- 
ceived by  gifts,  bequests  or  contributions , or  from 
county  or  municipal  sources  shall  be  paid  into  the 
state  treasury  to  the  crodit  of  the  state  park  fund, 
which  1.3  hereby  created.  In  the  event  any  state  park 
or  any  park  thereof  Is  taken  under  the  power  of  emi- 
nent domain  by  the  federal  government  the  moneys  paid 
for  such  taking  shall  be  deposited  in  said  state  park 
fund.  Such  fund  shall  be  used  solely  for  the  payment 
of  the  expenditures  of  the  board  in  the  administra- 
tion of  tills  law.” 

There  Is  little  or  no  similarity  between  the  foregoing  statutes 
under  the  new  state  park  law  and  the  provisions  of  the  former  state 
park  act,  so  any  dedal  on  or  opinion  heretofore  rendered  construing 
the  provisions  of  the  former  act  is  of  no  benefit  in  rendering  this 
opinion.  The  only  suggestion  we  have  to  offer  as  to  said  forms 
is  that  the  proposed  bond  should  properly  be  designated  as  a sure- 
ty bond  and, in  addition  to  the  conditions  set  forth  in  said  bond, 
we  recommend  that  it  further  provide:  that  the  principal  shall 
faithfully  comply  with  all  the  provisions  of  Section  253«080, 
V.A.M.o.,  and  to  properly  account  and  pay  over  to  the  State  of 
Missouri  all  sums  of  money  due  the  state  and  further  provide  that 
said  bond  may  be  also  sued  on  by  the  State  of  Missouri.  We  have 
carefully  examined  other  proposed  forms  and  find  nothing  therein 
that  might  in  any  manner  conflict  with  any  of  the  provisions  of 
the  new  state  park  act. 

You  next  inquire  as  to  whether  or  not  the  board  may  negotiate 
with  ana  purchase  equipment  owned  by  various  concessionaires  or 
must  such  purchases  be  made  through  the  state  purchasing  agent? 

Section  34»°30  RSMo  1949  provides  that  the  state  purchasing 
agent  shall  purchase  all  supplies  for  all  departments  of  the  state 
except  as  otherwise  provided  by  law.  Section  34*^10,  Subsection 
1 RSMo  1949,  further  defines  the  word  supplies  as  used  in  the 
chapter  creating  a 3tate  purchasing  agent  and  prescribing  his 
duties  to  mean  materials,  equipment,  contraotural  services  and 
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any  and  all  articles  or  things  except  as  in  said  chapter  other- 
wise provided. 

Section  34.100  RSMo  1949  vests  in  the  state  purchasing  agent 
power  to  authorize  any  department  to  purchase  directly  supplies  of 
a technical  nature  and  also  emergency  purchases.  The  articles 
which  you  propose  to  negotiate  for  and  purchase  from  the  present 
concessionaires  cannot  by  any  stretch  of  the  imagination  come 
within  the  purview  of  articles  of  a technical  nature,  neither 
could  such  purchases  be  considered  as  emergency  purchases. 

Section  34.040,  V.A.M.S.  further  provides  how  purchases  shall 
be  made  by  the  purchasing  agent  and  reads: 

"All  purchases  shall  be  based  on  competitive 
bids.  On  any  purchase  where  the  estimated  ex- 
penditure shall  be  two  thousand  dollars  or  over, 
the  purchasing  agent  shall  advertise  for  bids 
in  at  least  two  daily  newspapers  of  general  cir- 
culation in  such  places  as  are  most  likely  to 
reach  prospective  bidders  at  least  five  days 
before  bids  for  such  purchases  are  to  be  opened. 

On  purchases  where  the  estimated  expenditure  is 
less  than  two  thousand  dollars,  bids  shall  be 
secured  without  advertising.  In  all  cases,  the 
purchasing  agent  shall  post  a notice  of  the  pro- 
posed purchase  on  a bulletin  board  in  his  office. 

He  shall  also,  on  all  purchases  estimated  to  ex- 
ceed two  thousand  dollars,  solicit  bids  by  mail 
from  prospective  suppliers.  All  bids  for  such 
supplies  shall  be  mailed  or  delivered  to  the 
office  of  the  purchasing  agent  so  as  to  reach 
such  office  before  the  time  set  for  opening  bids. 

The  contract  shall  be  let  to  the  lowest  and  best 
bidder.  The  purchasing  agent  shall  have  the  right 
to  reject  any  or  all  bids  and  advertise  for  new 
bids,  or  with  the  approval  of  the  governor,  pur- 
chase the  required  supplies  on  the  open  market 
if  they  can  be  so  purchased  at  a better  price. 

All  bids  shall  be  based  on  standard  specifications 
wherever  such  specifications  have  been  prepared  by 
the  purchasing  agent  as  provided  in  section  34.050. 

The  purchasing  agent  shall  make  rules  governing  the 
delivery,  inspection,  storage  and  distribution  of 
all  supplies  so  purchased  and  governing  the  manner 
in  which  all  claims  for  supplies  delivered  shall  be 
submitted,  examined,  approved  and  paid.  He  shall 
determine  the  amount  of  bond  or  deposit  and  the 
character  thereof  which  shall  accompany  bids. 


State  Park  Board 


It  will  be  noticed  under  the  foregoing  provisions  that  if  the 
purchasing  agent  can  purchase  such  supplies  on  the  open  narket 
at  a better  price  he  may  do  so  with  the  approval  of  the  Governor. 

Therefore,  we  are  of  the  opinion  that  purchases  of  such  used 
equipment  must  be  purchased  by  the  State  Purchasing  Agent  under 
the  provisions  of  Section  34*040*  supra.  However,  if  such  sup- 
plies may  be  purchased  at  a better  price  on  the  open  market  he  may 
do  so  with  the  approval  of  the  Governor. 


CONCLUSION. 

Therefore,  it  Is  the  opinion  of  this  department  that  the  en- 
closed proposed  forms  for  letting  concession  contracts  in  the 
State  Trout  Parks  are  in  proper  form  and  conform  with  the  new 
State  Park  Act  when  the  foregoing  additional  suggestions  are  in- 
cluded In  said  proposed  form  of  a surety  bond. 

It  Is  the  further  opinion  of  this  department  that  purchases 
of  such  used  equipment  must  be  purchased  by  the  State  Purchasing 
Agent  as  provided  in  Section  34*040*  supra.  However,  if  such  sup- 
plies may  be  purchased  at  a better  price  on  the  open  market  he  may 
do  so  with  the  approval  of  the  Governor. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Aubrey  R.  Hammett,  Jr. 


Very  truly  yours. 


ARHjr/lw 


JOHN  H.  DALTON 

Attorney  General 
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AD  I?' 1ST  .AT ION:  SURVIVAL 
OF  PERSONAL  INJURY  CLAIM: 
APPOINTMENT  OF  ADMINISTRATOR, 
AND  PDCIAL  ADMINISTRATOR  FOR 
NCN-RRSIDRMT : 


’’Personal  representative’’  as  used  in 
Par.  2,  Sec.  537.020,  RSMo  1949,  means 
executor  or  administrator  of  deceased 
person's  estate.  "Representative"  as 
used  in  Par.  3,  of  said  section  weans 
special  administrator  •'or  deceased 
non-resident,  hose  powers  are  limited 
to  those  provided  in  said  paragraph. 
Ancillary  administrator  of  non-resident’s 
estate,  under  administration  statutes 
may  also  be  appointed.  But  only  when 
proper  application  and  proof  of  facts 
involved  are  mace,  and  court  is  con- 
vinced of  sufficiency  of  same,  is  it 
mandatory  to  appoint  administrator  for 
deceased  resident,  or  ancillary  admin- 
istrator, and  or  special  administrator 
for  deceased  non-resident. 


June  23,  1953 


Honorable  Max  E.  Hall 
Judge  of  the  Probate  Court 
Mt.  Vernon,  Missouri 

Dear  Sir: 

This  is  to  acknowledge  receipt  of  your  recent  request  for 
a legal  opinion  of  this  department,  which  reads  as  follows: 

"Under  provisions  of  Par.  2 Sec. 

537*020,  what  is  meant  by  Personal  Rep- 
resentative? Does  this  mean  Adminis- 
trator with  general  powers  as  such  and 
usual  Letter  issue?  Par.  3 limits 
the  appointment  for  purpose  of  being 
sued  and  defending  suit  on  non-resident 
decedents*  In  this  paragraph  does  per- 
sonal representative  mean  a special 
office  or  Administrator  in  usual  sense? 

If  non-resident  dies  in  auto  accident 
in  county  and  the  car  is  within  county 
at  the  time  of  appointment,  then  would 
fact  that  this  personal  property  is 
within  county  enlarge  power  of  court 
to  appoint  a general  Administrator 
because  property  may  need  care  etc.? 

Note  Par.  2 does  not  limit  appointment 
for  being  sued  and  defending  action  as 
does  Par.  3*  Par.  2 says  court  is  re- 
quired to  make  appointment.  Par.  3 
says  court  shall  have  power.  Which,  if 
either  is  mandatory?” 


Honorable  Max  E.  Hall 


Section  537*020,  RSMo  1949 , to  which  attention  is  called 
in  the  opinion  request,  reads  as  follows: 

"1,  Causes  of  action  for  personal  in- 
juries, other  than  those  resulting  in 
death,  whether  such  injuries  be  to  the 
health  or  to  the  person  of  the  injured 
party,  shall  not  abate  by  reason  of  his 
death,  nor  by  reason  of  the  death  of  the 
person  against  whoa  such  cause  of  action 
shall  have  accrued;  but  in  case  of  the 
death  of  either  or  both  such  parties, 
such  cause  of  action  shall  survive  to 
the  personal  representative  of  such  in- 
jured party,  and  against  the  person, 
receiver  or  corporation  liable  for  such 
injuries  and  his  legal  representatives, 
and  the  liability  and  the  measure  of 
damages  shall  be  the  same  as  if  such 
death  or  deaths  had  not  occurred*  Causes 
of  action  for  death  shall  not  abate  by 
reason  of  the  death  of  any  party  to  any 
such  cause  of  action,  but  shall  survive 
to  the  personal  representative  of  such 
party  bringing  such  cause  of  action  and 
against  the  person,  receiver  or  corpor- 
ation liable  for  such  death  and  his  or 
its  legal  representatives. 

"2.  The  right  of  action  for  death  or  the 
right  of  action  for  personal  injury  that 
does  not  result  in  the  death,  shall  be 
sufficient  to  authorize  and  to  require 
the  appointment  of  a personal  represent- 
ative by  the  probate  court  upon  the 
written  application  therefor  by  one  or 
more  of  the  beneficiaries  of  the  deceased. 

The  existence  of  the  right  of  action  for 
death  or  personal  injury  that  does  not 
result  in  death  shall  be  sufficient  to 
authorize  and  to  require  the  appointment 
of  a personal  representative  for  the  per- 
son liable  for  such  death  or  injury  by  the 
probate  court  upon  his  death  upon  the 
written  application  of  any  person  interested 
in  such  right  of  action  for  death  or  injury. 

"3*  vVhere  a non-resident  of  the  state 
negligently  causes  such  injury  or  death 
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in  this  state,  and  such  nonresident  is 
killed  or  dies,  the  probate  court  of  the 
county  where  the  casualty  occurred  shall 
have  power  to  appoint  a representative  of 
such  deceased  for  the  purpose  of  being  sued 
and  defending  any  such  foregoing  action 
herein." 

The  inquiries  are  concerned  with  the  meaning  of  the  terms 
"personal  representatives,"  and  "representative"  as  used  in  para- 
graphs 2 and  3 of  above  quoted  section.  Ordinarily,  these  terms 
refer  to  an  executor  or  administrator,  and  it  was  so  held  in  the 
case  of  Tompkins  v.  Smith,  103  F.  (2d;  936.  At  93#  the  court 
said: 


"The  statute  is  not  lacking  in  clarity. 

The  phrase  ’legal  representatives’  has 
an  accepted  meaning  which  includes  ’ex- 
ecutor.’ See  Briggs  v.  Walker,  1398, 

171  U.S.  466,  19  S.  Ct.  1,  43  L.  Ed. 

243*  In  that  case  the  Supreme  Court 
said  at  page  471,  19  S.  Ct.  at  page  3: 

’The  primary  and  ordinary  meaning  of 
the  words  "representatives,"  or  "legal 
representatives,"  or  "personal  repre- 
sentatives," when  there  is  nothing  in 
the  context  to  control  their  meaning, 
is  "executors  or  administrators,"  they 
being  the  representatives  constituted 
by  the  proper  court  (citing  authorities)* 

* v v." 

• Again,  in  the  case  of  Nudelman  v.  Thimbles,  40  S.W.  (2d) 
475,  the  terra  "personal  representative,"  was  held  to  have  a 
broader  meaning  than  executor  or  administrator.  At  1.  c.  477, 
the  St.  Louis  Court  of  Appeals  said: 


"We  concede  that,  in  legal  usage,  the 
term  ’legal  representatives*  ordinarily 
refers  to  executors  and  administrators, 
but  that  is  not  the  only  sense  in  which 
it  may  be  employed.  To  the  contrary, 
the  meaning  to  be  attached  to  the  term 
in  a particular  instance  will  be  de- 
termined from  the  context,  and  the  in- 
tent with  which  the  expression  is  used, 
and,  if  those  considerations  are  such  as 
to  indicate  a meaning  different  from  the 
ordinary  one,  the  courts  will  not  hesitate 
so  to  construe  it.  36  C.J.  978." 
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Under  the  provisions  of  paragraph  2,  Section  537*020,  supra, 
when  a proper  application  is  made  to  the  probate  court  of  the 
county  in  which  one  died,  and  a showing  is  made  that  the  right 
of  action  for  personal  injuries  not  resulting  in  death,  or  the. 
right  of  action  for  personal  injuries  resulting  in  death  were 
possessed  by  such  person  at  the  time  of  his  death,  said  rights 
of  the  deceased  survive,  and  such  application  and  showing  of 
facts  are  sufficient  to  authorize  and  require  the  probate  court 
to  appoint  a personal  representative  of  the  deceased,  to  prosecute 
and  enforce  the  rights  of  the  deceased  in  whatever  legal  manner 
the  facts  of  the  case  may  justify. 

From  the  context  in  which  the  term  "personal  representative" 
is  used  in  paragraph  2 of  Section  537*020,  supra,  it  is  believed 
that  such  term  was  intended  to  be  given  its  ordinary  or  usual 
meaning  by  the  legislature,  and  that  it  refers  to  executors  and 
administrators,  since  there  is  no  indication  that  the  legislature 
intended  to  give  said  term  some  other  or  different  meaning. 

Therefore,  in  answer  to  the  first  inquiry,  it  is  our  thought 
that  the  term  "personal  representative,"  as  used  in  paragraph  2, 
Section  537.020,  supra,  means  an  executor  or  administrator  of  the 
estate  of  a deceased  person  and  who  is  granted  letters  testamentary 
or  of  administrator  under  the  provisions  of  Section  461.010,  RSKo 
1949,  for  the  purpose  of  administering  the  estate  of  said  deceased 
person. 

From  the  definitions  of  "representative ," "personal  repre- 
sentative," and  "legal  representative,"  are  given  in  above  cited 
cases,  it  is  believed  that  the  term  "representative"  as  used  in 
paragraph  3,  Section  537*020,  supra,  means  an  administrator  of 
the  deceased  non-resident.  However,  from  the  context  in  which 
the  term  is  used,  it  appears  that  an  administrator  thus  appointed 
was  not  intended  to  have  the  powers  and  duties  granted  to  executors 
and  administrators  generally  under  Missouri  administration  statutes, 
but  that  said  administrators  are  special  officers  whose  power  and 
duties  are  limited  to  those  specif ically  provided  by  said  para  raph. 
\'ie  find  it  unnecessary  to  repeat  the  whole  of  paragr  ph  3,  sunra, 
but  we  do  wish  to  repeat  and  emphasize  the  only  statutory  power 
and  duty  of  administrators  appointed  under  authority  of  said  para- 
graph, as  follows: 

"*  * *to  appoint  a representative  of 
such  deceased,  for  the  purpose  ox  beinr; 
sued  and  defending  any  such  foregoing 
action  herein." 

(Underscoring  ours.) 
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Hereafter,  for  the  sake  of  brevity,  and  to  avoid  confusion, 
we  will  refer  to  the  representative  to  be  appointed  under  the 
above  quoted  authority  as  "special  administrator." 

The  next  inquiry  of  the  opinion  request  reads  as  follows: 

"If  non-resident  dies  in  auto  accident 
in  county  and  the  car  is  within  county 
at  the  time  of  appointment,  then  would 
fact  that  this  personal  property  is  with- 
in county  enlarge  power  of  court  to 
appoint  a General  Administrator  because 
property  may  need  care?" 

For  the  Durpose  of  this  request  it  is  assumed  that  by  the 
words  "general  administrator"  is  meant  the  administrator  as  pro- 
vided for  in  Chapter  461,  RSMo  1949*  That  administrator  will 
hereafter  be  referred  to  as "general  administrator"  for  the  purpose 
of  this  opinion. 

The  inquiry  does  not  indicate  if  the  writer  meant  to  inquire 
whether  the  special  administrator  appointed  under  the  circumstances 
and  for  the  purposes  provided  by  paragraph  3»  Section  537*020,  supra, 
might  be  granted  letters  to  administer  the  estate  of  the  non-resident 
located  within  the  county  under  the  provisions  of  Section  461.010, 
RSMo  1949,  supra,  or  whether  the  writer  meant  to  inquire  if  the 
court  had  power  to  appoint  a special  administrator  under  paragraph 
3,  supra,  and  then  to  appoint  another  person  as  general  administrator 
to  administer  said  non-resident’s  estate. 

Regardless  of  the  exact  nature  of  the  inquiry,  it  is  obvious 
that  the  personal  representative  referred  to  in  paragraph  3,  supra, 
is  a special  officer  whose  powers  and  duties  are  limited  by  this 
portion  of  the  tort  actions  statutes,  and  that  for  reasons  given 
above,  such  special  administrator  lacks  the  power  to  administer 
the  non-resident’s  estate.  If  the  non-resident’s  estate  is  to  be 
administered  then  this  car.  only  be  done  in  accordance  with  the 
provisions  of  the  administration  statutes.  That  is  the  direct 
sense  of  the  statutes. 

Section  1.090,  RSMo  1949,  in  regard  to  laws  in  force  and 
construction  of  statutes  is  as  follows: 

"Words  and  phrases  shall  be  taken  in 
their  plain  or  ordinary  and  usual  sense, 
but  technical  words  and  phrases  having 
a peculiar  and  appropriate  meaning  in 
law  shall  be  understood  according  to 
their  technical  import." 


Honorable  Max  B.  Hall 


When  a proper  application  and  proof  is  presented  to  the 
probate  court  requesting  that  an  administrator  for  the  non- 
resident be  appointed,  in  accordance  with  the  applicable  statutes, 
and  the  court  is  satisfied  that  the  necessity  exists  for  the 
appointment  of  such  administrator  then,  and  then  only,  can  the 
court  appoint  such  an  administrator.  It  is  believed  that  the 
court  cannot. appoint  an  administrator  for  a deceased  non-resident 
until  proper  application  and  proof  is  presented,  and  that  the 
court  cannot  of  its  own  motion  appoint  such  administrator  in  the 
absence  of  the  application  and  proof  being  made. 

In  the  event  administration  was  begun  within  the  state  or 
country  of  the  non-resident fs  domicile,  then  the  administration 
proceedings  in  the  probate  court  of  the  county  of  this  state  in 
which  the  non-resident  died  oi)f)Lng  real  or  personal  property  will 
be  auxilliary  or  ancillary  to  that  of  the  domiciliary  administra- 
tion. 


Should  there  be  no  domiciliary  administration,  then  the 
probate  court  of  the  county  in  which  the  non-resident  died,  may 
upon  proper  application  and  proof  appoint  an  administrator  to 
take  over  the  assets  and  to  generally  administer  the  estate  of 
said  non-resident  in  said  county.  Such  was  held  to  be  the  proper 
procedure  in  the  case  of  Wood  v.  Matthews,  73  Mo.  477.  At  1.  c. 
4#3,  the  court  said: 

"The  defendant* s counsel  contends  that 
the  administration  on  the  estate  of  Jane 
Simpson  in  this  :,tate,  before  there  was 
any  administration  in  the  state  of  Kansas, 
where  she  resided  at  the  time  of  her  death, 
was  premature,  and  conferred  no  right  upon 
the  administrator  in  this  State  tc  sue,  and 
cites  Spraddling  v.  Pipkin,  15  Mo.  11S,  in 
which  Judge  Gamble,  delivering  the  ooinion 
to  the  court,  says:  * Judge  Jackson,  on 
delivering  the  opinion  of  the  court  in 
Stevens  v.  Gaylord,  11  Mass.  263,  properly 
declares  the  I aw  in  this  language:  "It  is 
true  that  such  auxilliary  administration  is 
not  usually  granted  until  an  administrator 
is  appointed  in  the  place  of  the  deceased* s 
domicile.  But  this  cannot  be  a necessary 
prerequisite,  for  if  so,  and  it  should  happen 
th"t  administration  is  never  granted  in  the 
foreign  state,  and  the  debts  due  here,  under 
such  circumstances,  to  a deceased  person, 
could  never  be  collected;  and  the  debts  uue 
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from  him  to  citizens  of  the  state  might 
remain  unpaid."*  We  have  discovered  no 
error  in  this  record  that  would  justify 
a reversal  of  the  judgment,  which  is, 
therefore,  affirmed." 

When  administration  is  had  in  Missouri  upon  the  estate  of 
a non-resident.  Section  466. 0&0,  RSMo  1949,  provides  how  distri- 
bution shall  be  made,  and  reads  as  follows: 

"When  administration  shall  be  taken  in 
this  state  on  the  estate  of  any  person, 
who  at  the  time  of  his  decease  was  an  in- 
habitant of  any  other  state  or  country, 
his  real  estate  found  here,  after  the 
payment  of  his  debts,  shall  be  disposed 
of  according  to  his  last  will,  if  he 
left  any,  duly  executed  according  to 
the  laws  of  this  state,  and  his  personal 
estate  according  to  his  last  will,  if 
he  left  any,  duly  executed  according  to 
the  laws  of  his  domicile;  and  if  there 
should  be  no  such  will,  his  real  estate 
shall  descend  according  to  the  laws  of 
this  state,  and  his  personal  estate  shall 
be  distributed  and  disposed  of  according 
to  the  laws  of  the  state  or  country  of 
which  he  was  an  inhabitant." 

If  the  court  should  appoint  an  ancillary  administrator  of 
the  estate  of  the  deceased  non-resident  in  accordance  with  the 
administration  statutes,  then  such  administrator  would  have  power 
and  authority  to  administer  the  estate  of  such  non-resident  with- 
in the  county. 

It  is  further  believed  that  in  the  event  the  court  should 
appoint  an  ancillary  administrator  under  the  above  mentioned 
circumstances,  that  court  will  not  be  precluded,  upon  proper 
application  and  proof  being  subsequently  made  from  appointing  a 
special  administrator  of  said  non-resident,  since  the  statutes 
do  not  prohibit  such  action. 

When  an  application  for  the  appointment  of  an  administrator 
of  the  estate  of  a deceased  person,  is  made  to  the  probate  court, 
and  the  evidence  shows  that  the  only  assets  of  the  estate  is  a 
right  of  action  for  personal  injuries  of  the  deceased  which  re- 
sulted in  death,  or  did  not  result  in  death,  and  which  survives 
to  the  beneficiaries  of  the  deceased  person  under  the  provisions 
of  paragraph  2,  Section  537.020,  supra,  and  the  court  is  satisfied 
as  to  the  sufficiency  of  the  application  and  proof  of  the  facts  in- 
volved, then  it  shall  be  the  mandatory  duty  of  the  court  to  appoint 
said  administrator. 
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Vihen  an  application  for  appointment  of  a special  adminis- 
trator of  a deceased  non-resident  who  dies  in  the  county  as  pro- 
vided by  paragraph  3*  Section  537*020,  supra,  and  the  court  is 
satisfied  as  to  the  sufficiency  of  the  application  and  facts  in- 
volved, and  particularly  of  the  necessity  for  the  appointment  of 
such  administrator,  then  it  shall  be  the  mandatory  duty  of  the 
court  to  appoint  said  administrator. 

In  answer  to  the  second  inquiry  of  the  opinion  request,  it 
is  our  thought  that  the  "personal  representative"  mentioned  in 
paragraph  2,  Section  537*020,  supra,  refers  to  the  administrator 
appointed  to  administer  the  estate  of  the  deceased  in  accordance 
with  the  administration  statutes.  Chapter  I4.6I , et  seq. 

CONCLUSION 

It  is  therefore  the  opinion  of  this  department  t' at  the  term 
"personal  representative,"  as  used  in  paragraph  2,  Section  537*020, 
RSKo  194.9,  is  construed  to  mean  an  executor  or  administrator  of  the 
estate  of  the  deceased  person,  and  that  the  term  "representative" 
as  used  in  paragraph  3»  of  said  section  i3  construed  to  mean  a 
special  administrator  for  a deceased  non-resident  of  the  state, 
appointed  only  for  the  purposes,  and  whose  powers  are  limited  to 
those  specifically  provided  by  said  paragraph.  That  the  provisions 
of  said  paragraph  do  not  prohibit  the  appointment  of  one  to  generally 
administer  the  estate  of  such  deceased  non-resident  within  the  county, 
as  provided  by  the  applicable  administration  statutes.  That  only 
when  an  application  for  appointment  of  an  administrator  of  a deceased 
resident  under  the  provisions  of  said  administration  statutes,  and 
under  the  circumstances  provided  by  paragraph  2,  or  the  application 
for  the  appointment  of  a special  administrator  of  a deceased  non- 
resident under  the  provisions  of  paragraph  3#  of  Section  537.020, 
supra,  is  made,  and  the  court  is  convinced  of  the  sufficiency  of 
the  application  and  proof  of  the  facts  involved  is  it  the  mandatory 
duty  of  the  court  to  appoint  the  general  administrator  or  special 
administrator  in  accordance  vd  th  the  request  made  in  the  application. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  assistant,  ITr.  Paul  N.  Chitwood. 


Very  truly  yours. 


JOHN  ' DALTON 
Attornoy  General 
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PROBATE  COURn: 

MAD  APHOi  NT  OUAPDTAK 

OF  ADULT  PERSON  NOT 


ADJUDGED  INSANE:  WHEN: 


Probate  court  lacks  power  under  Missouri  statute 

to  appoint  guardian  of  { dult  whose  sole  assets 
consist  of  benefit  payments  other  than  old  age 
assistance  authorized  by  Chapter  206,  RSMo  19l|9» 
when  recipient  was  never  adjudged  insane.  But 
when  person  is  adjudged  insane,  habitual  drunkard, 
or  narcotics  addict  and  incapable  of  managing 
his  affairs,  guardian  of  person  or  estate  of 
recipient  may  be  appointed.  Cost  of  proceeding 
to  be  paid  from  person's  estate  if  sufficient, 
if  insufficient,  by  county. 


May  4,  1953 


Honorable  Jessie  B.  Harrison 
Probate  Judge  of 

Dunklin  County 
Kennett,  Missouri 

Dear  Madam: 

This  is  to  acknov/ledge  receipt  of  your  recent  request  for  a 
legal  opinion  of  this  department,  which  reads  as  follows: 

”An  opinion  is  reauested  of  your  office  on 
the  following  matter  relative  to  the  adminis- 
tration of  the  Probate  Court  of  Dunklin 

County,  Missouri.  / 

"1.  Has  the  Probate  Judge  any  authority  to 
appoint  a guardian  for  a person  who  is  not 
insane  but  who  is  incompetent  to  manage  his 
affairs? 

"2.  Is  there  any  statutory  authority  or 
compulsion  for  the  appointment  of  a guardian 
for  a person  whom  his  sole  property  consists 
of  allotments  from  the  Missouri  State  Welfare 
Office  other  than  Old  Age  Assistance? 

"3.  I s the  Probate  Court  required  to  pay  the 
costs  of  the  proceeds  to  appoint  a guardian 
and  the  expenses  of  the  annual  settlements  in 
cases  in  which  the  sole  property  consists  of 
allotments  from  the  Welfare  Department? 

”1  would  appreciate  your  opinion  on  these 
matters  since  there  are  several  cases  now 
awaiting  for  action  on  our  docket  of  this 
type.” 


Honorable  Jessie  B.  Harrison 


None  of  the  above  inquiry  makes  any  direct  reference  to  a sanity 
inquiry  in  probate  court  as  provided  by  Section  45#.020,  RSiio  1949,  but 
since  such  inquiry  is  involved  in  the  subject  matter  of  the  opinion  re- 
quest we  find  it  necessary  to  refer  to  such  proceeding  in  the  course  of 
our  discussion  herein. 

The  primary  purpose  of  an  inquiry  into  one*s  sanity  is  to  determine 
whether  or  not  he  is  insane , to  provide  for  his  welfare,  and  to  preserve 
his  property,  and  such  was  held  to  be  the  primary  purpose  of  said  pro- 
ceedings in  the  case  of  State  ex  rel.  Terry  vs.  Holtcamp,  330  ko.  60B. 

The  petition  in  the  proceedings  must  allege  that  the  person  named 
therein  is  an  idiot,  lunatic,  or  person  of  unsound  mind  and  is  incapable 
of  managing  his  affairs.  Either  allegation  is  insufficient  and  unless 
both  are  made  the  court  cannot  acquire  jurisdiction  over  the  person  or 
subject  matter  involved.  Unless  such  allegations  appear  in  said  petition, 
and  the  court  find3  them  to  be  sufficiently  supported  by  the  evidence 
adduced  at  the  hearing  the  adjudication  of  insanity  and  the  appointment 
of  a guardian  of  one  alleged  to  be  insane  is  illegal. 

Assuming  that  the  allegations  of  the  net it ion  in  such  instance  are 
sufficient,  the  court  is  satisfied  that  the  allegations  are  true  and 
supoorted  by  the  testimony  then  the  adjudication  of  insanity  and  the 
appointment  of  a guardian  of  such  person  or  of  his  person  and  estate  as 
provided  by  Section  45&.070,  RSMo  1949,  will  be  valid.  Said  section 
reads  as  follows: 

"If  it  be  found  by  the  jury  or  the  court 
sitting  as  a jury  that  the  subject  of  the 
inquiry  is  of  unsound  mind  and  incapable  of 
managing  hi3  or  her  affairs,  the  court  shall 
appoint  a guardian  of  the  person  and  estate 
of  such  insane  person,  or  if  the  court  shall 
be  satisfied  that  it  will  be  for  the  advantage 
of  such  insane  person  to  appoint  a curator  of 
the  estate,  different  from  the  guardian  of  a 
person,  it  shall  be  lawful  to  make  such  separate 
appointment;  and  if  the  person  so  found  to  be 
of  unsound  mind,  is  at  the  time  of  the  finding, 
a duly  qualified  public  officer  of  this  state, 
or  of  any  county  in  this  state,  or  of  any  muni- 
cipality in  this  state  such  office  shall  be 
deemed  vacant,  and  it  shall  be  the  duty  of  the 
judge  of  the  probate  court  holding  such  inquiry 
to  certify  the  fact  of  such  finding  to  the 
officer  or  tribunal  having  power  to  fill  such 
vacancy;  and  the  vacancy  shall  be  filled  during 
the  insanity  of  such  officer;  provided,  that  if 
the  insane  person  be  the  judge  of  probate  in  any 
county,  then  the  inquiry  herein  provided  for  shall 
be  had  before  the  circuit  court  of  said  county." 
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The  first  inquiry  of  the  opinion  request  is  whether  the  probate 
court  is  author! *ed  to  appoint  a guardian  for  a person  who  is  not  insane 
but  who  is  incompetent  to  manage  his  affairs,  toe  assume  that  the  writer 
has  reference  to  the  court* s power  to  appoint  a guardian  for  the  person 
or  estate  (or  both)  of  an  adult  person  who  has  never  been  adjudged  to  be 
of  unsound  mind  and  incapable  of  managing  his  affairs.  After  careful 
research  we  are  unable  to  find  any  statutory  authority  for  the  appoint- 
ment of  a guardian  for  an  adult  person  who  has  not  been  adjudged  of 
unsound  mind  and  incapable  of  managing  his  affairs  except  in  tho®  instances 
when  one  is  alleged  to  be  an  habitual  drunkard  or  a narcotic  addict  and 
is  incapable  of  managing  his  affairs  as  provided  by  Section  453.030, 

RSMo  1949;  said  section  reads  as  follows: 

"If  information,  in  writing,  verified  by 
the  informant  on  his  best  information  and 
belief,  be  given  to  the  probate  court  of  any 
county  that  any  person  in  its  county  is  so 
addicted  to  habitual  drunkenness  or  to  the 
habitual  use  of  cocaine,  chloral,  opium  or 
morphine  as  to  be  incapable  of  managing  his 
affairs  and  praying  that  an  inquiry  thereinto 
be  had,  the  court  shall  proceed  therein  in  all 
respects  as  herein  provided  in  respect  to  an 
idiot,  lunatic,  or  person  of  unsound  mind,  and 
if  a guardian  is  appointed  on  such  proceedings, 
he  shall  have  the  same  powers  and  be  subject  to 
the  same  control  as  the  guardian  mentioned  in 
section  453.070,  and  shall  publish  the  same 
notice  mentioned  in  section  453.210;  also,  shall 
file  an  inventory  and  appraisement,  made  under 
the  provisions  mentioned  in  sections  453.220  to 
453.290." 

It  is  noted  that  the  same  general  procedure  is  to  be  followed 
under  Section  453.030,  supra,  as  in  sanity  hearings  but  that  in  the 
former  proceedings  the  person  may  be  adjudged  of  unsound  mind  and  in- 
capable of  managing  his  affairs  and  that  both  such  facts  must  be  alleged 
and  finally  adjudicated. 

In  the  latter  proceeding  one  is  alleged  to  be  an  habitual  drunkard 
or  narcotics  addict  and  incapable  of  managing  his  affairs  but  does  not 
require  the  further  allegation  as  to  the  unsoundness  of  mind  of  the 
subject.  A judgment  in  the  latter  case  finding  one  to  be  an  habitual 
drunkard  and  narcotics  addict  and  incapable  of  managing  his  affairs  and 
appointing  a guardian  for  such  person  would  be  sufficient  under  the  pro- 
visions of  this  statute  and  it  is  believed  that  that  portion  of  the 
opinion  of  the  Kansas  City  Court  of  Appeals  in  the  case  of  Harrelson  v. 
Flourney,  229  Mo.  App.  532,  sufficiently  substantiates  our  contention 
in  this  respect.  At  1.  c.  591,  the  court  said: 


\ 
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"Our  statute,  Section  44$,  Revised  Statutes 
1929,  providing  for  the  adjudication  of  one  as 
an  insane  person  and  incapable  of  managing  his 
affairs,  requires  that  such  person  be  a lunatic, 
an  idiot,  or  a person  of  unsound  mind  and  in- 
capable of  managing  his  affairs  and  that  he  must  be 
so  found  in  order  to  be  placed  under  guardianship. 

It  is  provided  by  Section  505  of  our  statutes 
(Revision  of  1929)  that  whenever  the  words  *person 
of  unsound  mind  or  insane  person1  occur  in  Article 
Id  (Revision  of  1929),  relating  to  guardianships 
and  curators  of  insane  persons,  they  shall  be 
construed  to  mean  an  idiot,  or  a lunatic  or  a 
person  of  unsound  mind  and  incapable  of  managing 
his  own  affairs,  as  the  case  may  be  upon  proof, 

"In  order  that  a person  may  be  placed  under 
guardianship  in  connection  with  his  incapacity  to 
manage  his  own  affairs  under  the  statute  relating 
to  guardians  and  curators  of  insane  persons,  his 
unsoundness  of  mind  must  also  be  made  to  appear. 

Otherwise,  there  is  no  basis  in  our  statute  for 
the  apoointment  of  a guardian  for  one  incapable 
of  managing  his  affairs  (Burke  v,  McClure  et  al,, 

211  Mo.  App.  446,  245  S,  W.  62),  unless  under 
Section  50d,  Revised  Statutes  1929,  one  be  charged 
as  an  habitual  drunkard  or  user  of  cocaine  or  other 
drugs  therein  mentioned.  There  must  be  an  adjudi- 
cation of  insanity  along  with  the  adjudication  of 
incapability.  The  two  are  not  to  be  separated. 

"In  Burke  v.  McClure  et  al,,  supra,  l,c,  451, 
the  court  quoted  approvingly  from  State  v, 

Montgomery,  160  Mo.  App,  724-733,  the  following: 

•"-«■ the  affidavit  on  which  the  insanity 
inquiry  is  based  is  required  to  state  two 
things,  via,  that  the  party  is  an  idiot, 
lunatic,  or  person  of  unsound  mind  and 
that  he  is  incapable  of  managing  his 
affairs.  The  allegation  that  he  is  in- 
capable of  managing  his  affairs  is  as 
essential  as  the  allegation  that  he  is  of 
unsound  mind."* 

Again  in  the  case  of  Darby  v,  Cabanne,  1 Mo.  App.  126,  the  St.  Louis 
Court  of  Appeals  held  that  one  not  alleged  to  be  an  idiot,  lunatic  or 
person  of  unsound  mind  but  who  was  alleged  to  be  an  habitual  drunkard 
and  incapable  of  managing  his  affairs  that  such  allegations  in  the  petition 
were  good  and  that  when  the  probate  court  adjudged  the  person  to  be  an 
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habitual  drunkard  and  appointed  a guardian  the  action  of  the  court  was 
proper,  at  1,  c.  129#  the  court  said: 

"The  petition  nowhere  alleges  that  Francis 
Cabanne  is,  or  was  at  the  time  of  the  al- 
leged contract,  or  at  any  time,  an  idiot, 
or  lunatic,  or  person  of  unsound  mind,  but 
merely  that  he  was  so  addicted  to  habitual 
drunkenness  as  to  be  incapable  of  managing 
his  own  affairs.  Our  law  provides  for  ap- 
pointing a 'mardian  for  such  persons,  though 
they  be  not  of  unsound  mind,  or  idiots,  or 
lunatics.  * » *" 

In  the  case  of  State  v.  Frown,  227  S.  W.  (2d)  1.  c.  61}4,  the  court 
cited  the  case  of  Darby  v.  Cabanne,  supra,  along  ith  other  cases  ap- 
proved by  it. 

In  the  Brown  case  objection  was  made  when  a witness  was  offered 
for  the  reason  that  the  witness  had  been  previously  adjudged  to  be  an 
habitual  drunkard  and  incaoable  of  managing  his  affairs  and  had  been 
committed  to  a state  hospital  by  the  Drobate  court.  The  trial  court 
permitted  the  witness  to  testify  and  in  reviewing  the  action  of  said 
trial  court  the  Supreme  Court  said  at  1.  c.  6I4.9: 

The  Court  did  not  err  in  permitting 
him  to  testify,  because  prima  facie  he  was 
a competent  witness.  He  had  not  been  ad- 
judged to  be  insane,  or  a person  of  unsound 
mind,  nor  had  he  been  confined  in  any  In- 
stitution as  such.  Sec.  1895,  R.  S.  1939# 

Mo.  R.S.A.,  and  cases  based  thereon  are  not 
controlling.  The  facts  shown  wore  insuffi- 
cient to  establish  mental  Incomoetency  as  a 
witness.  * * 

Therefore,  in  answer  to  your  first  Inquiry  it  Is  our  thought  that 
the  only  Instances  when  the  probate  court  has  power  to  appoint  a guardian 
for  an  adult  person  who  is  not  insane  are  in  those  proceedings  authorized 
by  Section  1^58.030,  supra,  in  which  one  is  alleged  to  be  an  habitual 
drunkard  or  narcotics  addict  as  stated  above. 

The  first  inquiry  specifically  asks  about  the  probate  court’s  nower 
to  appoint  a guardian  of  a person  who  is  not  Insane,  but  the  second  in- 
ouiry  fails  to  state  whether  it  was  meant  to  apply  to  those  instances 
when  the  person  for  whom  the  ruadian  was  sought  to  be  appointed  Is 
alleged  to  be  sane  or  insane. 


-5- 


Honorable  Jessie  B.  Harrison 


The  second  incuiry  is  not  of  such  nature  that  it  can  be  answered 
affirmatively  or  negatively  but  recuires  some  discussion. 

No  statutory  provision  requires  the  nrobote  court  to  appoint  a 
guardian  for  an  adult  person  whose  sole  property  consists  in  some  form 
of  allotment  other  than  Old  Ape  Assistance  authorized  by  Chapter  ?08, 
PSMo  191+9,  and  received  from  the  Missouri  State  Welfare  Department 
when  the  recipient  has  not  been  adjudged  to  be  insane  or  when  he  has 
not  been  adjudged  to  be  an  habitual  drunkard  or  narcotics  addict.  How- 
ever, in  the  event  such  recipient  has  been  adjudged  of  unsound  mind  and 
incapable  of  managing  his  affairs  or  hasbeen  adjud  ed  to  be  an  habitual 
drunkard  or  narcotics  addict  and  incapable  of  managing  his  affairs,  then 
his  allotments  from  the  Welfare  Department  shall  be  paid  to  his  legally 
appointed  guardian  as  provided  by  Section  208.180,  and  which  reads  in 
part  as  follows: 

"Benefits  hereunder  shall  be  delivered  to 
the  applicant  in  person,  or,  in  the  event 
of  his  Incompetency,  to  his  legally  ap- 
pointed guardian,  and  in  the  case  of  e 
dependent  child  to  the  person  or  relative 
with  whom  he  lives.  * * •»" 

If  no  guardian  of  the  incompetent  person  has  teen  appointed  then 
upon  proper  application  being  made  to  the  court  by  any  person  in  behalf 
of  said  person  praying  that  e guardian  of  the  person  of  such  incompe- 
tent one  and  of  his  estate  be  appointed  and  the  court  is  satisfied  that 
good  cause  exists  for  the  appointment  of  the  guardian  then  the  court 
shall  appoint  the  guardian  and  allotments  or  benefit  payments  of  the  in- 
capacitated person  shall  be  paid  to  his  guardian  as  provided  by  Section 
?0oJ.80,  supra. 

It  is  believed  that  Sections  Ij_!?8«070  end  1+.98.030,  supra,  authorize 
the  appointment  of  a guardian  of  such  persons  under  the  circumstances 
mentioned  above. 

The  inquiry  in  the  probate  court  to  determine  whether  one  is  an 
habitual  drunkard  or  narcotics  addict  is  provided  b Section  1+58. 030, 
supra,  and  smong  other  things  provides  how  the  court  shall  proceed  and 
reads  as  follows: 

"*  «■  the  court  shall  proceed  therein  in 

all  respects  as  here'n  provided  in  respect 
to  an  idiot,  lunatic,  or  person  of  unsound 
mind,  and  if  a guardian  is  appointed  on 
such  proceedings,  * * *•" 

The  third  incuiry  fails  to  state  whether  it  was  meant  to  refer 
to  proceedings  for  the  appointment  of  a guardian  of  the  person  and 
estate  of  one  whom  the  court  had  adjudged  to  be  Insane,  or  whether  the 
inquiry  was  meant  to  refer  to  proceedings  for  the  appointment  of  the 
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ruardian  of  a person  and  estate  of  one  not  alleged  or  adjudged  to  be 
an  insane  person. 

Regardless  of  the  exact  meaning  of  the  third  inquiry,  it  arrears 
that  there  can  be  no  appointment  of  a guardian  of  an  adult  person  who 
has  not  been  adjudged  to  be  of  unsound  mind  unless  such  person  is  found 
to  be  an  habitusl  drunkard  or  narcotics  addict  within  the  meaning  of 
Section  ij.58.030,  supra. 

Section  ij.58.080,  RSMo  19^9»  provides  that  the  costs  of  a sanity 
hearing  shall  be  paid  from  the  estate  of  the  person  adjudged  to  be 
insane,  and  by  the  county  if  such  estate  is  insufficient.  Sold  section 
reads  as  follows: 

"When  any  person  shall  be  found  to  be  insane 
according  to  the  preceding  provisions,  the 
costs  of  the  proceedings  shall  be  paid  out  of 
his  estate,  or,  if  that  be  inauff icient,  by 
the  county, " 

It  is  believed  that  this  section  is  sufficient  authority  for  hold- 
ing that  the  expense  of  the  appointment  of  a guardian  of  one  adjudged  to 
be  insane  are  a part  of  the  costs  incidental  to  the  sanity  hearing  and 
that  such  costs  shall  be  paid  from  the  estate  of  such  person,  if  suffi- 
cient, or  by  the  county  if  the  assets  of  the  estate  are  insufficient. 

Section  ij.58.090,  RSMo  19^9*  provides  that  when  the  person  alleged 
to  be  insane  in  the  sanity  hearing  is  discharged,  the  costs  of  the  pro- 
ceeding shall  be  paid  by  the  informant.  Said  section  reads  as  follows: 

"If  the  person  alleged  to  be  Insane  shall  be 
discharged,  the  cost  shall  be  paid  by  the 
person  at  whose  instance  the  proceeding  is 
had,  unless  said  person  be  an  officer, 
acting  officially  according  to  the  provisions 
of  this  chapter.  In  which  case  the  costs  shall 
be  paid  by  the  county." 

In  answer  to  your  third  inc-uiry.  It  is  our  thought  that  the  probate 
court  is  never  required  under  any  statute,  to  pay  the  costs  of  a sanity 
proceeding  in  which  one  was  adjudred  Incompetent  and  a guardian  of  the 
person  and  estate  of  such  person  is  appointed  by  said  court.  That  the 
court  lacks  the  power  and  cannot  appoint  a mardian  of  the  person  and 
estate  of  an  adult  person  without  o finding  that  such  person  is  of  un- 
sound mind  and  incapable  of  managing  his  affairs,  or  a finding  that  the 
person  Is  an  habitual  drunkard  or  narcotics  addict,  and  this  Is  also 
true  when  the  entire  assets  of  such  person's  estate  consist  of  allotments 
of  some  form  received  from  the  State  Welfare  Department,  other  than  Old 
Age  Assistance. 
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'//hen  an  adult  person  is  adjudged  to  be  insane,  an  habitual 
drunkard,  or  a narcotics  addict,  and  a guardian  of  the  person  or  estate 
is  appointed  and  such  person  is  receiving  some  form  of  benefit  payments 
other  than  Old  Ape  Assistance  from  the  State  Welfare  Department,  author- 
ized  by  Chapter  208,  RSMo  19lj-9»  aupra,  then  the  costs  of  the  particular 
proceeding,  including  that  incidental  to  the  appointment  of  a guardian 
shall  be  paid  from  the  nerson’s  estate  if  sufficient,  if  insufficient, 
by  the  county. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  a probate  court  lacks 
the  power  under  Missouri  statutes  to  appoint  a guardian  of  the  person 
and  estate  of  an  adult  person  whose  sole  property  consists  of  some  form 
of  benefit  payments  other  than  old  age  assistance  authorized  by  Chapter 
208,  RSMo  19^9,  when  such  person  was  never  adjudged  insane,  unless  he  has 
been  adjudged  to  be  an  habitual  drunkard  or  narcotics  addict  and  incapable 
of  managing  his  affairs.  In  such  instance  the  court  may  within  its 
discretion  appoint  a guardian  of  such  person  and  the  costs  of  the  pro- 
ceedings shall  be  paid  from  said  person’s  estate  if  sufficient,  and  if 
insufficient,  by  the  county. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  Assistant,  Mr.  Paul  N.  Chitwood. 


Very  truly  yours. 


PKCihrxsw 


I M.  DALTON 

Attorney  General 


AUTOPSY:  : Section  194»H5  (Senate  Bill  No.  237 )*  enacted 

CORONERS:  :by  the  67th  General  Assembly,  does  not  repeal 

PHYSICIANS:  :Section  5>8.56o,  RSMo  1949*  and  does  not  require 
: consent  when  an  autopsy  is  authorized  by  the 
:persons,  and  in  the  manner,  provided  by  law. 


June  26,  1953 


Honorable  Lane  Harlan 
Prosecuting  Attorney 
Cooper  County 
Boonville,  Missouri 

* 

Dear  Mr.  Harlan: 

In  your  letter  of  June  l6,  1953*  you  request 
an  official  opinion  as  follows: 

"I  would  appreciate  it  very  much  if 
your  office  can  send  to  me  an  opinion 
interpreting  Section  194.115  as  it 
may  affect  Section  58.5o0.  Under  the 
case  of  Patrick  vs.  Employers  Mutual 
Liability  Insurance  Company,  118  S.W. 

2nd  ll6,  and  the  case  of  Crenshaw  vs. 
0»Connell,  150  S..7.  2nd  489*  it  is 
strongly  indicated  that  the  coroner 
has  axithority  to  order  an  autopsy 
only  in  connection  with  an  inquest, 
and  Section  58 .560  apparently  gives 
the  coroner  or  Magistrate  acting  as 
coroner  the  authority  to  order  an 
autopsy  in  such  instances. 

"In  the  event  that  Section  194 .115 
would  supersede  Section  58.5oO  and  the 
Crenshaw  and  Patrick  cases  we  would 
have  a situation  which  I am  sure  no 
law  enforcement  officer  would  appre- 
ciate as  there  mi  :ht  be  a good  many 
instances  where  the  performance  of  an 
autopsy  would  be  of  definite  assist- 
ance in  determining  the  cause  of  death 
and  the  surrounding  circumstances." 

You  inquire  whether  Section  194-H5*  enacted  by 
the  67th  General  Assembly,  absolutely  prohibits  autopsies 
unless  the  consent  required  by  that  section  is  obtained, 
and  whether  such  consent  is  necessary  before  an  autopsy 
can  be  performed  when  ordered  by  Coroners  and  Magistrates 
in  cases  wherein  Coroners  and  Magistrates  are  empowered 
to  order  an  autopsy. 


* 
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Section  194*115*  Senate  Bill  No*  23 7,  reads  as 

follows: 


”194*115.  Autopsy— consent  required — 
penalty  for  violation 

"1*  It  shall  be  unlawful  for  any  licensed 
physician  and  surgeon  to  perform  an  autopsy 
or  post-mortem  examination  upon  the  remains 
of  any  person  without  the  consent  of  one  of 
the  following: 

"(1)  The  deceased,  if  in  writing,  and  duly 
signed  and  acknowledged  prior  to  his  death; 
or 

"(2)  The  surviving  spouse;  or 

"(3)  If  the  surviving  spouse  through  injury, 
illness  or  mental  incapacity  is  incapable  of 
giving  his  or  her  consent,  or  if  the  surviv- 
ing spouse  is  unknown,  or  his  or  her  address 
unknown  or  beyond  the  boundaries  of  the  United 
States,  or  if  he  or  she  has  been  separated 
and  living  apart  from  the  deceased,  or  if 
there  is  no  surviving  spouse,  then  any  sur- 
viving child,  parent,  brother  or  sister,  in 
the  order  named;  or 

"(4)  If  no  surviving  child,  parent,  brother 
or  sister  can  be  contacted  by  telephone  or 
telegraph,  then  any  other  relative,  by  blood 
or  marriage;  or 

” (5)  If  there  are  no  relatives  who  assume 
the  right  to  control  the  disposition  of  the 
remains,  then  any  person,  friend  or  friends 
who  assume  such  responsibility. 

”2.  If  the  surviving  spouse,  child,  parent, 
brother  or  sister  hereinabove  mentioned  is 
under  the  age  of  twenty-one  years,  but  over 
the  age  of  sixteen  years,  such  minor  shall 
be  deemed  of  age  for  the  purpose  of  grant- 
ing the  consent  hereinabove  required. 

"3*  Any  licensed  physician  and  surgeon  per- 
forming an  autopsy  or  post-mortem  examination 
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with  the  consent  of  any  of  tbe  persons 
enumerated  in  subsection  1 of  this  sec- 
tion shall  use  his  judgment  as  to  the 
scope  and  extent  to  be  performed,  and 
shall  be  in  no  way  liable  for  such  ac- 
tion. 

"4*  It  shall  be  unlawful  for  any  licensed 
physician,  unless  specifically  authorized 
by  law,  to  hold  a post-mortem  examination 
on  any  unclaimed  dead  without  the  consent 
required  by  section  194*170,  RSJfo. 

"5.  Any  person  not  a licensed  physician 
performing  an  autopsy  or  any  licensed  phy- 
sician performing  an  autopsy  without  the 
authorization  herein  required  shall  upon 
conviction  be  adjudged  guilty  of  a misde- 
meanor, and  subject  to  the  penalty  provided 
for  in  section  194*180,  RSMo.  Laws  1953# 
p.  , S.B.  No.  237,  * 1." 


Section  RSMo  1949#  reads  as  follows: 

"58.560*  Surgeon’s  fee  for  post-mortem 
examination,  how  paid.— When  a physician, 
surgeon  or  pathologist  shall  be  called 
on  by  the  coroner,  or  any  magistrate  of 
the  county  acting  as  the  coroner,  to  con- 
duct a post-mortem  examination,  the  county 
court  of  said  county  shall  be  authorized 
to  allow  such  physician,  surgeon  or  pa  th- 
ologist  to  be  paid  out  of  the  county  treasury, 
such  fees  or  compensation  as  shall  be  deemed 
by  said  court  to  be  Just  and  reasonable." 


The  St.  Louis  Court  of  Appeals  in  Crenshaw  vs. 
O’Connell,  150  S.W.  (2d)  489#  makes  this  statement  as  to 
the  power  of  a Coronor  under  Section  58.560,  to  order  an 
autopsy,  l.c.  491#  492: 

"That  case  holds  squarely  that  under  euch 
circumstances  as  confronted  defendant  in 
the  case  at  bar,  the  law  Invests  the  cor- 
oner with  no  authority  to  have  an  autopsy 
performed  except  in  connection  with,  and 
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as  an  incident  to,  an  inquest  to  be  held 
before  a Jury  upon  the  body  of  a person 
supposed  to  have  come  to  his  death  by 
violence  or  casualty,  the  purpose  of  the 
inquest  being  to  inquire,  upon  a view 
of  the  body,  how  and  by  whom  such  person 
came  to  his  deathj  that  while  the  coroner 
acts  judicially,  and  has  a discretion, 
with  respect  to  determining  whether  an 
inquest  shall  be  held,  neither  the  in- 
quest itself,  nor  the  calling  and  hold- 
ing of  an  autopsy  in  connection  with  it, 
is  a proceeding  judicial  in  character 
so  as  to  relieve  the  coroner  from  civil 
liability  for  his  acts  in  relation  to  it; 
that  it  was  never  intended  that  the  cor- 
oner should  hove  the  right  to  order  an 
autopsy  performed  in  any  case  where,  in 
his  mere  judgment,  an  autopsy  might  be 
deemed  proper  for  any  such  reason  as  the 
advancement  of  science  or  the  like;  and 
that  while  it  might  or  might  not  be 
thought  desirable  that  the  coroner  should 
have  the  power  to  hold  an  autopsy  in  order 
to  de  to  mine  whether  an  inquest  should  be 
held,  the  law  gives  him  no  such  authority, 
so  that  in  the  case  at  least  of  a person 
who  is  merely  supposed  to  have  come  to  his 
death  by  violence  or  casualty,  an  autopsy 
performed  except  in  connection  with  an  in- 
quest is  unlawful  and  illegal,  regardless 
of  what  might  be  the  coroner*s  good  faith 
in  the  exercise  of  a mistaken  authority 
in  the  matter." 

The  subject  of  autopsy  is  further  treated  by 
Chapter  194#  Section  120,  et  seq.  Therein,  provision  is 
made  for  the  performance  of  autopsies  by  educational  in- 
stitutions of  the  State  for  the  purpose  of  advancing  anatomi- 
cal knowledge  and  science. 

To  aid  in  determining  the  intent  of  the  Legislature 
in  enacting  the  statute  in  question  we  are  guided  by  certain 
fundamental  rules  of  construction.  Tflienever  two  or  mc^e  en- 
actments of  the  Legislature  deal  with  the  same  subject  and 
are  seemingly  conflicting  or  repugnant,  they  must  be  consid- 
ered in  pari  materia.  The  Kansas  City  Court  of  Appeals  in 
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In  re  McArthur*s  Estate,  207  S.Y/.  (2d)  546#  l.c.  550,  stated 
this  doctrine  thusly: 

«•  « Statutes  in  pari  materia  must 
be  read  and  construed  together  in  order 
to  keep  all  provisions  of  the  law  on 
the  same  subject  in  harmony  so  as  to 
work  out  and  accomplish  the  central 
idea  and  intent  of  the  lawmaking  branch 
of  our  state  government.  # » *• 

Another  guide  is  the  disfavor  of  the  Courts  to 
construe  a new  statute  as  repealing  a former  statute  by 
implication.  The  St.  Louis  Court  of  Appeals  in  Templeton 
et  al.  vs.  Insurance  Co.  of  North  America  of  Pennsylvania, 
201  S..7,  (2d)  784#  discussed  repeals  by  implication  as 
follows,  l.c.  789: 

n*  # *■  HoY/ever j repeals  by  implication 
are  not  favored  (State  ex  rel.  St.  Louis 
Police  Relief  Ass»n  v.  Igoe,  340  Mo* 

1166,  107  S.W.  2d, 929);  and  in  the  ab- 
sence of  express  terms,  a later  statute 
will  not  be  held  to  have  repealed  a former 
one  unless  there  is  such  a manifest  and 
total  repugnance  between  their  respective 
provisions  that  the  two  could  not  possibly 
stand  together.  State  ex  rel.  and  to  use 
of  Geo.  B.  Peck  Co.  v.  Brovm,  340  Mo.  H89, 

105  S.W.  2d  909?  Graves  v.  Little  Tarkio 
Drainage  Dist.  No.  1,  345  Mo.  557*  134 
S.W.  2d  70." 

Thus,  when  all  of  the  legislative  enactments  con- 
cerning autopsies  are  considered  together,  as  they  must 
be,  it  becomes  clear  that  the  legislative  intent  in  enact- 
ing Section  194*115  was  not  to  remove  from  Coroners  the 
power  to  order  autopsies  in  certain  instances.  This  con- 
clusion is  buttressed  by  the  fact  that  in  some  deaths  under 
suspicious  circumstances,  the  person  from  whom  consent  is 
required  under  the  new  enactment  may  be  suspected  of  causing 
the  death.  It  is  difficult  to  believe  that  the  Legislature 
intended  to  so  hinder  the  enforcement  of  law  and  apprehen- 
sion of  murderers. 

The  type  of  wrong  which  the  Legislature  intended  to 
remedy  may  be  illustrated  by  an  examination  of  the  facts  in 
the  Patrick  vs.  Employers  Mutual  Liability  Ins.  Co.  and 
Crenshaw  vs.  0*Connell  cases  which  you  cite  in  your  letter 
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of  inquiry.  In  the  Patrick  case  an  autopsy  was  performed 
on  the  deceased  without  a notification  to  the  widow,  who 
was  the  plaintiff.  The  autopsy  was  performed  by  a Path- 
ologist employed  by  an  insurance  company  to  determine  the 
cause  of  death;  the  findings  to  be  used  as  evidence  in 
compensation  proceedings.  In  the  0*Connell  case  the  Coroner 
made  a practice  of  sending  bodies  to  the  Department  of 
Pathology  in  the  Medical  School  of  Washington  University. 

In  this  particular  case  the  autopsy  was  performed  by  a 
certain  doctor  of  the  Medical  School  in  the  presence  of 
a group  of  students.  No  criminal  law  prohibited  such 
autopsies. 

The  nearest  of  kin  of  a dead  person  are  entitled 
to  the  right  of  sepulture.  The  obvious  intent  of  the 
Legislature  was  to  prohibit  autopsies  except  where  law- 
fully authorized. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office 
that  Section  194 *115  (3enate  Bill  No*  237)  enacted  by 
the  67th  Session  of  the  General  Assembly,  does  not  re- 
peal Section  58.560,  RSMo  1949*  and  does  not  require 
consent  when  an  autopsy  is  authorized  by  the  persons 
and  in  the  manner  provided  by  law. 

The  foregoing  opinion,  which  I hereby  approve, 
was  prepared  by  my  Assistant,  Mr.  Paul  McGhee. 


Yours  very  truly. 


PMcGtirk 


JOHN  M.  DALTON 
Attorney  General 
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DEPARTMENT  OP  COLLECTIONS: 
STATE: 

CONVEYANCE: 


Director  of  department  of  Corrections 
unauthorized  to  execute  easement  to 
United  States  of  America. 


November  12,  1953 


department  of  Corrections 
Division  of  ienal  Institutions 
Jefferson  City,  Missouri 

Attention:  Mr.  C.  i>.  Hardy,  Auditor 

Gentlemen: 

This  will  acknowledge  receipt  of  your  opinion  request 
which  reads  in  part: 

"On  July  17,  1952,  the  director  of  the  department  of 
Corrections,  B.  M.  Casteel,  signed  an  option  ^or  an 
easement  with  the  federal  Government  covering 
P.56  acres  of  land  known  as  Stanley  lend  roject. 
Tract  A-101-E,  for  which  there  was  to  be  paid 
16U3»00  to  the  division  of  i'enal  Institutions  or 
the  State  of  Missouri,  Rnd  since  It  is  not  clear 
to  this  office  as  to  the  validity  of  an  option 
signed  In  this  manner  on  st» te-ovned  land,  it  Is 
respectfully  requested  that  you  give  a legel 
opinion  on  the  following:  1.  Is  an  easement  option 
signed  by  the  director  of  the  department  of 
Corrections  a velid  instrument:  2.  If  payment 
is  maae  according  to  the  present  option  what 
distribution  should  be  raaue  of  the  funds  received?” 

You  first  inquire  If  the  easement  option  for  purchase, 
c copy  of  which  is  attached  hereto,  is  valid,  ^his  is  merely 
an  option  executed  by  the  then  director  of  the  department  of 
Corrections,  State  of  Missouri,  to  the  United  States  of 
America  to  purchase  for  a certain  consideration  a perpetual 
easement  and  rit,ht  of  way  over  a portion  of  land  belonging 
to  the  : tate  of  Missouri  located  In  Cole  county,  Missouri 
and  under  management  of  the  department  of  Corrections,  State 
oT  Missouri.  The  purpose  for  which  this  easement  is  soufcht 
1 8 for  the  improvement  of  the  Missouri  uiver  at  Stanley  Bend 
in  the  interest  of  navigation  end  under  said  option  the 
i ederal  Government  may  purchase  the  land  desori  ed  therein, 
may  overflow,  corrode,  remove,  cut  away  and  do  most  anything 
to  said  described  lena  for  such  purposes. 


An  easement  creates  an  interest  in  land  and  automatically 
is  permanent;  Wood  v.  Gregory,  155  S.W.  2d  168,  171 , I38 
A.L.R.  II; 2;  First  Trust  Company  v.  Downes,  2 30  S.W.  2d 
770  local  cite  775. 

It  is  well  established  that  public  officials  who  are 
creatures  of  Statute  have  only  such  power  as  may  be  granted 
by  the  Ceneral  Assembly  and  necessary  implied  authority  to 
carry  out  that  expressed  and  all  persons  dealing  with  such 
officials  do  so  at  their  own  risk.  See  Aetna  Insurance 
Company  v.  Gmallyl24  S.W.  2d  1064*  local  cite  1066,  wherein 
the  court  said: 

"Did  the  superintendent  of  insurance  have  the 
authority  to  employ  the  respondents  in  these 
restitution  proceedings?  3efore  a state  officer 
CRn  enter  into  a valid  contract  he  must  be 
given  that  power  either  by  the  Constitution  or 
by  the  statutes.  All  persons  dealing  with 
such  officers  are  charged  with  knowledge  of  the 
extent  of  their  authority  and  are  bound,  at 
their  peril,  to  ascertain  whether  the  contem- 
plated contract  Is  within  the  po;  er  conferred. 

Such  power  must  be  exercised  in  manner  and  form 
es  directed  by  the  Legislature.  State  v.  Eank 
of  the  State  of  Missouri,  45  Mo.  528;  State  to 
the  Use  of  Public  Schools,  etc.,  v.  Crumb,  157 
Mo.  545*  57  S.W.  1030;  State  ex  rel.  Blakeman 
v.  Hays,  52  Mo.  576;  State  v.  rerlstein,  Tex. 

Civ.  App.,  79  S.W.  2d  143;  59  C.J.,  section  265, 
page  172,  section  286.  In  the  last  citation  the 
author  says:  ’Public  officers  have  and  can 
exercise  only  such  powers  as  are  conferred  on  them 
by  law,  and  a state  is  not  bound  by  contracts 
made  in  Its  behalf  by  Its  officers  or  agents 
without  previous  authority  conferred  by  statute 
or  the  constitution,  unless  such  authorized 
contracts  have  been  afterward  ratified  by  the 
legislature.  An  agreement  not  legally  binding 
on  the  state  may,  however,  impose  a moral  obli- 
gation. The  doctrine  of  estoppel,  when  invoked 
against  the  state,  has  only  a limited  application, 
even  when  an  unauthorized  contract  on  its  behalf 
has  been  performed,  and  thereby  the  state  has 
received  a benefit,  and  so  It  is  held  that  a 
state  cannot  by  estoppel  become  bound  by  the 
unauthorized  contracts  of  its  officers;  nor  is  a 
state  bound  by  an  implied  contract  made  by  a 
state  officer  where  such  officer  had  no  author- 
ity to  make  an  oxpress  one.’" 

In  volume  81,  Corpus  duris  C.J.S.,  section  107,  page 
1079,  we  find  the  following  well  established  principle  of  law: 
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"State  property  cannot  be  sold  or  disposed  of 
except  by  authority  of  law,  but,  in  the  absence 
of  constitutional  limitations,  the  state,  like 
any  individual  owner  of  property,  may  convey  its 
property  in  any  way  it  sees  fit,  and  its  grant 
may  be  express  or  by  necessary  implication.  The 
power  to  dispose  of  state  property  is  vested  in 
the  legislature  which  may  make  provision  therefor 
by  statute,  and  may  regulate  or  change  at  any 
time  the  method  of  disposition;  and  the  statutory 
provisions  must  be  complied  with  or  the  sale  will 
be  void." 

See  State  ex  rel.  Equity  harms  v.  ^ubbard,  280,  N.k.9, 

203  Minnesota  and  Bjerke  v.  Arens,  281  N.W.  860,  203 
Minnesota,  501. 

In  view  of  the  foregoing  decisions  and  fundamental 
principals  of  law,  we  are  forced  to  the  conclusion  that  the 
Director  of  the  Department  of  Corrections  could  only  legally 
execute  such  an  option  under  a specific  statute  authorizing 
him  to  execute  such  an  easement  or  conveyance  and  that  the 
General  Assembly  of  the  state  is  the  only  body  vested  with 
such  authority  in  the  absence  of  legislation  granting  such 
authority  to  some  official  of  the  state. 

Under  section  216.130,  R.S.Mo,  1949*  the  Director  of  the 
Department  of  Corrections  is  vested  with  authority  to  acquire 
lands  by  lease  or  purchase  in  behalf  of  the  State  of  Missouri 
for  farming,  rock  queries,  grazing  or  other  purposes  deemed 
necessary  by  him  to  be  used  for  employment  at  useful  work 
of  prisoners  st  the  fenitentary  and  for  training  them  so  they 
may  earn  a livelihood,  and  further  provides  if  he  cannot  so 
acquire  necessary  land  then  It  authorizes  him  to 
direct  the  Attorney  General  to  condem  said  land  in  the  name 
of  the  State  of  Missouri. 

e can  locate  no  statute  authorizing  the  director  to 
execute  such  an  option  or  convey  land  to  the  United  States  of  America. 

Apparently  the  officials  of  the  United  States  of  America 
have  questioned  the  validity  of  such  an  Instrument  and  have 
held  up  the  payment  provided  therein.  Under  paragraph  6, 
page  3 of  said  option.  It  provides  that  the  parties  therein 
have  agreed  that  the  vendor,  notwithstanding  said  option  to 
purchase,  may  at  its  election  acquire  such  interest  therein, 
by  condemnation,  or  other  judicial  proceedings  and  further 
agree  that  the  consideration  vested  in  said  option  shell  be  the 
full  amount  of  award  or  just  consideration  for  taking  of  said 
lend.  Which,  of  course.  Is  not  binding  upon  the  state  in  this 
instance  any  more  then  the  option  contract. 
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Therefore,  in  the  absence  of  such  statutory  authority, 
the  director  of  the  department  of  Corrections  exceeded  his 
authority  in  executing  such  option,  and,  therefore  such 
option  is  of  no  validity. 

In  view  of  the  foregoing#  we  consider  it  unnecessary 
at  this  time  to  answer  your  second  inquiry, 

CONCLUSION 

It  is  the  opinion  of  this  department  that  the  then  director 
of  the  department  of  Corrections  had  no  legal  authority  to 
execute  such  an  option  and  bind  the  State  of  Missouri,  and 
therefore  same  is  invalid. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr,  Aubrey  R,  Hammett,  Jr. 

Very  truly  yours. 


A ftlU  2* 


JOHN  M.  DALTON 

Attorney  General 


INHERITANCE  TAXES:  Surviving  owner  of  estate  by  entirety  desires  to  sen  or 

ORPORATE  STOCK:  otherwise  transfer  certain  corporate  stocks.  If  eerfci.fi- 

E3TA  "E  FY  ENTIRETY:  cates  of  stock  are  in  surviving  owner's  possession  or 

TRANSFER  TY  SURVIVOR:  control,  before  delivery  or  transfer,  he  must  give 
PROCEDURE:  written  notice  to  director  of  revenue  and  attorney  genera 

and  comply  with  other  requirements  of  sec.  145*210  RSMo 
39ij.9,  unless  he  first  secures  written  consent,  or  waiver,  of  director  of  revenu 
and  attorney  general  authorized  by  sec.  If  such  stock  certificates  are  include 
In  Inventory  and  appraisement  of  estate  of  deceased  joint  owner  during  adminis" 
tratlon  proceedings,  and  court  orders  that  no  1 nheritance  taxes  are  due  on  the 
estate  as  provided  by  subsec.  2,  sec.  145*150  RSMo  1949*  then  sec.  145*210 
RSMo  1949 » shall  be  inoperative  as  to  surviving  owner  and  no  further  tax 
proceedings  shall  be  had.  If  certificates  in  possession  or  control  of  a 
corporation,  then  before  delivery  or  transfer  of  same  to  surviving  owner,  or  to 
another  at  said  owner's  direction,  corporation  must  comply  with  requirements 
of  sec.  145*210  RSMo  1949>  particularly  as  to  notice  to  director  of  revenue  and 
attorney  general,  unless  said  corporation,  as  transfer  agent,  first  secures 
consent  or  waiver  authorized  by  said  section. 

honorable  Lane  harlan 

Prosecuting  Attorney  December  16,  1953 

Cooper  Cotint y 
oonville,  Missouri 

*.«ar  Sir: 


This  is  to  acknowledge  receipt  of  your  recent  request  for  a 3etal 
opinion  of  this  department,  which  rends  in  part  as  follows: 

ihe  T irst  question  is  as  ollows,  and  concerns 
Chapter  14 r>*  ..S.f:o.,  1949:  In  the  event  that  a 

husband  and  wife  owned  certain  stock  certificates 
as  tenants  by  the  entirety,  with  the  right  of 
survivorship,  and  either  the  husband  or  the  wife 
died,  must  the  survivor  obtain  a waiver  of  inheri- 
tance tax  from  the  -apartment  of  Revenue  before 
selling  the  stock  and  transferring  the  certificates? 

"And,  as  a corollary  to  the  previous  question,  is 
the  transfer  a ent  for  a Missouri  Corporation 
Justified  in  demanding  an  inheritance  tax  waiver 
from  the  Department  of  Revenue  as  a condition  pre- 
cedent to  the  transfer  of  si>ch  a stock  certificate 
In  such  Missouri  corporation  when  the  transfer  a ent 
has  ample  proo * o."  the  death  of  one  of  the  tenants  by 
the  entirety:  ( Subparatraph  (3)  of  paragraph  1 of 
section  149«020  not  being  in  question* )H 

The  above  quoted  inquiry  refers  to  a situation  where  a husband 
enu  wife  had  created  a tenancy  by  the  entirety  in  certain  shares  of 
corporate  stock. 


it  will  be  recalled  that  a tenancy  by  the  entirety  is  a tenancy 
in  common  in  real  or  personal  property  by  husband  and  wife  for  their 
Joint  life  with  remainder  to  the  survivor  in  fee  simple. 

Consequently,  upon  the  death  of  one  of  the  Joint  owners,  the 
surviving  owner  succeeds  to  the  complete  title  of  such  shares  of  stock. 


to  the  exclusion  of  the  personal  representative  of  the  deceased  joint 
owner. 

The  queation  presented  In  the  opinion  request  ia  whether  or  not  the 
surviving  owner  must  secure  a vaiver  of  Xtete  inheritance  taxes  from  the 
Director  of  Revenue  before  selling  or  transferring  the  certificates  of 
stock,  and  also  if  the  transfer  agent  must  seoure  such  waiver. 

In  this  connection  we  desire  to  call  your  attention  to  the  word 
"transfer”,  as  used  in  connection  with  the  inheritance  tax  laws  and  as 
defined  by  subsection  4»  section  145*010  HSMo  1949*  Said  subsection 
reads  as  follows: 

"The  word  'transfer'  as  used  in  this  chapter  shall  be 
taken  to  include  the  passing  of  property  or  any  Interest 
therein.  In  possession  or  enjoyment,  present  or  future, 
by  inheritance,  descent,  devise,  succession,  bequest, 
grant,  deed,  bargain,  sale,  gift  or  appointment  In  the 
manner  herein  described," 

Section  145*210  RSKo  1949  provides  that  before  any  of  the  companies, 
corporations,  institutions,  person  or  persons,  having  possession  or 
control  of  securities  or  other  assets  standing  in  the  name  of  a decedent, 
or  in  the  name  of  a decedent  and  one  or  tnoi  e persons,  shall  be  delivered 
to  the  personal  representative  of  the  decedent,  or  to  the  surviving 
owner,  that  the  custodian  of  such  securities  or  other  assets,  as  transfer 
agent,  shall  meet  certain  requirements.  Said  section  reads  as  follows: 

"If  a foreign  exocutor,  administrator,  or  trustee  shall 
assign  or  transfer  any  stock  or  ooligatlon  in  this  state 
standing  in  the  name  of  the  decedent  or  in  trust  for  a 
decedent  liable  for  any  such  tax,  the  tax  shall  be  paid 
to  the  director  of  revenue  on  the  transfer  thereof. 

"No  safe  deposit  company,  trust  company,  corporation, 
bank  or  other  institution,  person  or  persons  having  in 
possession  or  under  control  securities,  deposits,  or 
other  assets  belonging  to  or  standing  in  the  name  of  a 
decedent  who  is  a resident  or  nonresidont,  or  belonging 
to  or  standing  In  the  joint  names  of  such  a decedent  and  one 
or  more  persons,  including  the  shares  of  capital  stock 
or  other  interest  in  a safe  deposit  company,  trust  c mpany, 
corporation,  bank  or  other  institution  making  a delivery  or 
transfer  herein  provided,  shall  deliver  or  transfer  the  same 
to  the  executor,  administrator,  or  legal  representative 
of  said  decedent  or  the  survivor  or  survivors  when  in 
the  joint  name  of  a decedent  and  one  or  more  persons  or 
upon  their  order  or  request  unless  notice  of  the  time 
and  place  of  such  Intended  delivery  or  transfer  be  served 
upon  the  director  of  revenue  and  attorney  general  at 
least  ten  days  prior  to  said  delivery  or  transfer;  nor 


shall  any  safe  deposit  company,  trust  company,  corporation, 
bank  or  other  Institution,  person  or  persons,  deliver  or 
transfer  any  securities,  deposits,  or  other  assets  belong- 
ing to  or  standing  in  the  name  of  decedent  or  belonging 
to  or  standing  in  the  joint  names  of  decedent  and  one  or 
more  persons,  including  the  shares  of  capital  stock  of  or 
any  other  Interest  in  the  safe  deposit  company,  trust 
company,  corporation,  bank  or  other  institution  making  the 
delivery  or  transfer  without  retaining  a sufficient  por- 
tion or  amount  thereof  to  pay  any  tax  or  Interest  which 
may  thereafter  be  assessed  on  account  of  the  delivery  or 
transfer  of  such  securities,  deposits,  or  other  assets, 
including  the  shares  of  capital  stock  or  other  Interest  in 
the  safe  deposit  company,  trust  company,  corporation,  bank 
or  other  institution  making  the  delivery  or  transfer 
under  the  provisions  of  this  chapter  unless  the  director 
of  revenue  and  the  attorney  general  consent  thereto  In 
writing. 

"And  it  shall  be  lawful  for  the  director  of  revenue  together 
with  the  attorney  general,  personally  or  by  representative, 
to  examine  said  securities,  deposits  or  assets  at  the  time 
of  such  delivery  or  transfer. 

"failure  to  serve  such  notice  or  failure  to  allow  such 
examination  or  failure  to  retain  a sufficient  portion  or 
amount  to  pay  such  tax  or  interest  as  herein  provided 
shall  render  said  safe  deposit  company,  trust  company, 
corporation,  bank  or  other  institution,  person  or  persons 
liable  to  the  payment  of  the  amoxint  of  the  tax  and  interest 
due  or  thereafter  to  become  due  upon  said  securities, 
deposits,  or  other  assets,  including  the  charges  of  capital 
stock  of,  or  other  interest  in  the  safe  deposit  company, 
trust  company,  corporation,  bank  or  other  institution  making 
the  delivery  or  transfer,  and  in  addition  thereto  a penalty 
of  one  thousand  dollars;  and  the  payment  of  such  tax  and  in- 
terest thereon  or  the  penalty  above  prescribed  or  both 
may  be  enforced  in  an  action  brought  by  the  attorney  general 
at  the  relation  of  the  director  of  revenue,  in  any  court  of 
competent  jurisdiction. " 

The  statement  of  facts  of  the  opinion  request  does  not  indicate  what 
company,  corporation*  institution,  person  or  persons  has  possession  or 
control  of  the  certificates  of  stock  referred  to,  and,  not  being  fully 
advised  as  to  all  of  the  facts  upon  which  the  inquiry  is  based,  it  is 
necessary  for  us  to  frame  our  discussion  and  conclusion  in  the  alterna- 
tive, taking  into  consideration  two  sets  of  facts  regarding  the  poss- 
ession or  control  of  the  stock  certificates,  that  is; 

1.  If  the  stock  certificates  are  in  the  possession  or  under  the 
control  of  a company,  corporation,  institution,  person  or  persons, 
which  shall  make  the  necessary  transfer  and  delivery  of  the  certificates 
to  the  surviving  owner,  or  to  any  other  person,  corporation  or  institu- 
tion as  directed  by  such  surviving  owner. 
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2,  If  the  stock  certificates  are  in  the  possession  or  under  the 
control  of  the  surviving  owner,  who  shall  make  delivery  and  transfer  of 
them  to  the  purchaser  or  other  transferee. 

1.  In  the  event  the  certificates  wore  in  the  possession  or 
under  the  control  of  a corporation,  as  it  seems  to  be  intimated  from 

the  latter  portion  of  the  question  presented,  then  before  the  corporation 
os  custodian  and  transfer  a^  ent  makes  delivery  to  the  surviving  owner  or 
to  another  person,  corporation,  or  Institution,  as  directed  by  such 
surviving  owner,  said  trf nsfer  ov ont  has  the  mandatory  duty  of  complying 
with  the  provisions  of  Section  114-5*210  supra,  as  to  the  giving  of  notice 
of  time  and  piece  of  delivery  of  the  stock  certificates,  to  the  director 
of  revenue  and  attorney  general,  in  the  manner  provided  by  the  section 
and  also  to  with-hold  a sufficient  portion  or  amount  of  said  stock  with 
which  to  pay  any  inheritance  tax  or  interest  which  may  subsequently  be 
found  due  on  account  of  said  delivery  or  transfer. 

The  assumption  by  the  transfer'  aLent  that  no  taxes  can  be  legally 
assessed  upon  the  transfer,  in  view  of  the  existence  of  the  above  men- 
tioned facts,  will  not  excuse  said  transfer  agent  from  complying  with 
the  terms  of  the  section  nor  releasb  it  from  the  possibility  of  being 
subject  to  the  penalties  provided  by  the  latter  portion  of  the  section, 
for  failure  to  comply  with  the  provisions  of  said  section.  However, 
in  event  the  custodian  and  transfer  agent  does  secure  the  written 
consent  or  waiver  of  the  state's  right  to  demand  the  immediate  payment 
of  any  inheritance  taxes  or  interest  which  may  be  found  due,  then  the 
stock  certificates  may  be  lawfully  delivered  or  transferred  to  the 
surviving  owner  or  others,  without  violating  the  provisions  of  section 
ll4.5*210,  supra. 

2.  If  the  stock  certificates  are  in  the  possession,  or  under 
the  control  of  the  surviving  owner,  it  is  our  thought  that  such  owner 
must,  before  delivering  or  transfering  his  ownership  of  said  stock 
certificates  to  another,  give  the  required  notice,  or  secure  the 
necessary  waiver  and  consent  of  the  director  of  revenue  and  attorney 
general.  By  a "transfer"  of  such  certificates  to  another,  we  have 
reference  to  the  passing  of  said  certificates  to  such  other  In  the 
manner  referred  to  in  the  definition  given  of  the  term  "transfer" 

by  subsection  I4.,  section  114-5*010  supra. 

The  terms  "transfer  agent,"  are  a] so  used  in  the  opinion  request, 
although  no  explanation  of  the  intended  meaning  Is  given.  We  understand 
the  terms  ns  referring  to  the  corporation  which  Issued  its  stock  certi- 
ficates to  the  husband  and  wife  as  tenants  by  the  entirety,  and  came  into 
possession  or  control  of  such  certificates  by  permission  of  the  surviving 
owner  for  the  purpose  of  reissuing  said  certificates  In  the  name  of  the 
survivor,  or  in  that  of  another  person  to  whom  the  survivor  desires  to 
sell  or  otherwise  transfer  the  certificates* 

The  mere  supposition  that  the  surviving  owner  cannot  be  legally 
required  to  pay  any  Inheritance  tax  by  reason  of  his  intended  delivery 
of  the  stock  to  another  person,  does  not  exempt  him  from  complying  with 
the  provisions  of  section  1145*210  supra,  discuased  above.  Said  Statute, 
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as  well  as  others.  Imposes  the  duty  upon  the  director  of  revenue  to  de- 
termine in  every  cane  of  this  kind  whether  or  not  taxes  or  interest  are 
due,  hence  the  liability  for  taxes  or  Interest  cannot  be  ascertained 
until  after  the  director  of  revenue  has  had  an  opportunity  to  make  the 
necesaary  examination  and  determination  of  the  facts. 

In  event  the  surviving  owner  secures  the  necessary  written  consent 
or  waiver  of  the  state's  right  to  demand  immediate  payment  of  Inheritance 
taxes  or  interest,  from  the  director  of  revenue  and  attorney  general, 
before  the  contemplated  delivery  or  transfer,  then  seid  owner  is  exempted 
from  the  requirements  of  section  145*210,  supra. 

Again,  under  the  provisions  of  section  145*150  RSMo  1949#  the  sur- 
viving owner  may  be  exempted  from  the  provisions  of  section  145*210, 
supra,  as  will  be  presently  noticed,  Subsection  2,  section  145*150  RSMo 
1949  reads  as  follows: 

"Such  court  or  the  judge  thereof  in  vacation  shall 
immediately  upon  the  filing  of  the  inventory  and 
appraisement  of  the  estate  of  a decedent,  examine  the 
same,  and  if  It  is  apparent,  in  the  opinion  of  the  said 
court  or  judge,  that  such  estate  is  not  subject  to  the 
tax  provided  for  in  this  law,  such  finding  and  opinion 
shall  be  entered  of  record  in  said  court,  and  there- 
upon the  provisions  of  section  145*210  shall  become 
inoperative  as  to  the  holders  of  funds  or  other 
property  thereof,  and  there  shall  be  no  further  pro- 
ceedings relating  to  such  tax,  unless  upon  the 
application  of  Interested  parties  the  existence  of 
other  property  or  on  erroneous  appraisement  be  shown," 

Applying  the  provisions  of  the  section  last  quoted  to  the  facta 
before  us,  in  the  event  administration  proceedings  of  the  estate  of  the 
deceased  joint  owner  of  the  corporate  stocks  is  had  in  that  Probate  Court 
having  proper  jurisdiction,  where  an  inventory  and  appraisement  of  the 
estate  property  is  filed  and  the  corporate  stocks  referred  to  in  the 
opinion  request  are  listed  therein,  the  Court  makes  a finding,  which 
finding  and  an  order  are  entered  of  record,  that  no  inheritsnee  taxes 
are  due  upon  the  stock  certificates;  the  Court's  action  in  the  matter 
would  preclude  any  further  proceedings  relative  to  inheritance  taxes, 
and  would  render  the  provisions  of  section  145*210,  supra.  Inoperative 
as  to  the  surviving  owner  of  said  corporate  stock. 

Therefore,  In  ansv/er  to  the  inquiry  of  the  opinion  request,  it  is  our 
thought  that  the  surviving  owner  of  the  stock  certificates  must  strictly 
comply  with  section  145*210  supra,  ; ith  reference  to  the  notice  to  the 
director  of  revenue  and  attorney  general  of  Buch  owner's  intention  to 
sell  or  otherwise  transfer  such  stock  certificates,  unless  he  secures 
written  consent  or  waiver  of  the  state's  right  to  demand  payment  of 
Inheritance  taxes  or  Interest  on  account  of  such  delivery  or  transfer  of 
said  stock  certificates  In  the  manner  provided  by  section  145*210  supra. 


-5” 


It  is  our  further  thought  with  reference  to  the  Inquiry  of  the 
opinion  request  that  the  transfer  agent.  In  possession  or  control  of  the 
stock  certificates,  in  demanding  a waiver  of  Inheritance  taxes  prior 
to  the  date  of  the  Intended  delivery  or  transfer  of  the  corporate  stock 
certificates  to  the  surviving  owner  of  same,  or  to  another  as  may  be 
directed  by  said  owner,  is  fully  justified  under  the  provisions  of  section 
lil5*230,  supra.  In  making  such  demand  for  inheritance  tax  waiver  by  the 
director  of  revenue  and  attorney  general. 

CONCLUSION 

It  Is  the  opinion  of  this  department  that  when  certain  shares  of 
Corporate  stock  are  held  by  husband  and  wife  by  an  estate  In  entirety 
and  said  certificates  of  stock  arc  In  the  possession  or  control  of  the 
surviving  owner  Who  desires  to  sell  or  otherwise  transfer  them  to  another, 
that  before  the  delivery  or  transfer,  said  survivor  shall  give  the  written 
notice  of  the  time  and  place  of  same  to  the  director  of  revenue  and  attorney 
general,  and  also  comply  with  the  other  requirements  of  section  145*210 
RSMo  1949,  unless  such  surviving  owner  first  secures  the  written  consent 
or*  waiver  of  the  state’s  right  to  demand  Immediate  payment  of  any  inheri- 
tance taxes  or  Interest  found  due  by  reason  of  the  sale  or  transfer,  which 
consent  or  waiver  must  be  given  by  the  director  of  revenue  and  attorney 
general.  That  In  the  event  administration  is  had  upon  the  estate  of  the 
deceased  Joint  owner  of  the  stock  certificates,  and  such  shares  of 
Corporate  stock  are  Included  in  the  assets  of  the  estate,  and  the  Probate 
Court  finds,  and  enters  an  order  of  record  that  no  Inheritance  taxes  are 
due  on  the  estate,  as  provided  by  subsection  2,  section  lij.fj.150  RSMo  1949# 
Section  145*210,  RSMo  1949,  shall  be  inoperative  as  to  t he  surviving  owner 
and  no  further  proceedings  iiall  be  had  regarding  Inheritance  taxes. 

It  is  the  further  opinion  of  this  department  that  In  the  event  the 
certificates  of  stock  referred  to  above  are  In  the  possession  or  under 
the  control  of  a corporation,  that  Ijefore  Delivery  or  transfer  of  said 
certificates  to  the  surviving  owner,  or  to  another  at  such  owner's  direc- 
tion, said  corporation,  as  transfer  «,  ont,  shall  strictly  comply  with  the 
provisions  of  section  145*210  RSMo  1949#  as  to  the  required  notice  to  the 
director  of  revenue  and  attorney  j.  eneral  and  also  as  to  the  other  pro- 
visions of  said  section,  unless  the  transfer  agent  first  secures  the 
written  ocnsent  or  waiver  to  demand  Immediate  payment  of  such  taxes  or 
Interest  found  due  as  provided  by  said  section. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by  my 
Assistant,  Mr.  Paul  N.  Chitwood. 


Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 


PNC  s lw 


P.S. 

Encs.  - As  per  our  letter  to  you  of  October  17,  1953. 

(1)  April  26,  1946  - Hon.  David  E.  Impey. 

(2)  January  19,  1950  - Hon.  Robert  G.  Kirkland. 


CRIMINAL  PROCEDURE:  Under  Rule  21.14,  Supreme  Court  Rules  of  Criminal 

BAIL:  SUPREME  COURT  Procedure  for  all  Missouri  courts,  one  arrested 
RULE  21.14:  without  warrant  for  criminal  offense  of  careless 

and  reckless  driving  of  a motor  vehicle,  a bail- 
able offense  under  Sec.  20,  Art.  I,  Cost,  of  Mo. 
1945;  while  in  custody  said  person  may  request 
and  be  granted  bail  by  magistrate  court  of  county 
having  jurisdiction  to  try  case  if  charge  filed 
in  such  court.  Condition  of  bond  being  that  person  will 
appear  on  specified  date,  or  from  time  to  time  to  which  cause 
may  be  continued,  to  answer  information  that  may  be  preferred 
against  him,  charging  said  offense.  One  arrested  without  war 
rant  for  alleged  criminal  offense  and  while  in  custody  applie 
to  the  magistrate  court  of  the  county  having  jurisdiction  if 
criminal  charge  filed,  and  court  orders  sheriff  to  bring  the 
prisoner  before  court  and  be  present  during  consideration  of 
application  for  bail;  order  properly  and  legally  made,  and 
duty  of  sheriff  to  obey  same. 


July  30,  1953 


Honorable  Ellsworth  Haymes 
Prosecuting  Attorney  of 
,'ebster  County 
Marshfield,  Missouri 


Dear  Sir: 

This  department  is  in  receipt  of  your  recent  request  for 
an  official  opinion  upon  the  procedure  for  admitting  persons  to 
bail  under  Rule  21.14,  Rules  of  Criminal  Procedure  for  all  courts, 
adoDted  by  the  Supreme  Court  of  Missouri.  The  opinion  request 
reads  as  follows: 

"This  is  a request  for  an  opinion  on 
the  application  of  Rule  21.14,  Rules 
of  Criminal  Procedure.  The  facts  are 
as  follows:  A trooper  of  the  highway 
patrol  apprehended  a driver  of  a motor 
vehicle  who  was  driving  carelessly  and 
recklessly  and  had  been  drinking.  This 
was  late  in  the  afternoon,  after  office 
hours,  and  the  subject  was  lodged  in 
the  county  jail.  At  about  6:00  p.m.  the 
attorney  for  the  driver  contacted  the 
magistrate  of  the  county  to  admit  the 
driver  to  bail.  The  magistrate  tried 
to  contact  the  sheriff  at  that  time, 
but  he  was  out  of  town.  He  did  contact 
him  about  7:15  p.m.  and  the  magistrate 
came  to  his  office  and  ordered  the  sheriff 
to  bring  the  driver  before  him  (the  magis- 
trate) for  the  purpose  of  making  bail. 

This  the  sheriff  refused  to  do,  and  the 
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next  day  the  magistrate  issued  a 
citation  to  the  sheriff  for  contempt 
for  refusing  to  obey  the  order  to  bring 
the  driver  before  him.  The  morning  after 
the  arrest  the  prosecuting  attorney  filed 
an  information  against  the  driver  charging 
him  with  careless  and  reckless  driving. 

"All  parties  concerned,  including  this 
writer,  would  like  your  opinion  as  the 
proper  procedure  under  this  rule  in  ad- 
mitting a person  to  bail,  and  also  as  to 
the  legality  of  the  order  of  the  magistrate 
ordering  the  sheriff  to  bring  the  driver 
before  him." 

Rule  21.14  of  the  Supreme  Court  Rules  reads  as  follows: 

"All  persons  arrested  and  held  in  custody 
by  any  peace  officer,  without  warrant,  for 
the  alleged  commission  of  a criminal  offense, 
or  on  suspicion  thereof,  shall  be  discharged 
from  such  custody  within  twenty  hours  from 
the  time  of  arrest,  unless  they  be  held  upon 
a warrant  issued  subsequent  to  such  arrest. 

While  so  held  in  custody,  every  such  person 
shall  be  permitted  to  consult  with  counsel 
or  other  persons  in  his  behalf.  If  the 
offense  for  which  such  person  is  held  in 
custody  is  bailable  and  the  person  held 
so  requests,  he  may  be  admitted  to  bail  in 
an  amount  deemed  sufficient  by  a judge  or 
magistrate  of  a court  of  such  county  or  of 
the  City  of  St.  Louis  having  original  juris- 
diction to  try  criminal  offenses.  Such  ad- 
mission to  bail  shall  be  governed  by  all 
applicable  provisions  of  these  rules.  The 
condition  of  the  bail  bond  shall  be  that 
the  person  so  admitted  to  bail  will  appear 
at  a time  and  place  stipulated  therein 
(which  shall  be  a court  having  appropriate 
jurisdiction)  and  from  time  to  time  as  re- 
quired by  the  court  in  which  such  bond  is 
returnable,  to  answer  to  a complaint,  in- 
dictment or  information  charging  such 
offense  as  may  be  preferred  against  him." 

This  rule,  while  very  similar  to  Section  544.170,  RStoo  1949, 
is  believed  to  be  for  the  purpose  of  implementing  and  giving  effect 
to  said  statutes,  and  to  provide  the  necessary  procedure  for  admitting 
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persons  to  bail  who  have  been  arrested  and  taken  into  custody 
by  any  peace  officer  without  a warrant  for  alleged  commission  of 
a criminal  offense,  or  on  suspicion  thereof. 

It  is  noted  that  Section  544.170,  supra,  makes  no  provision 
for  admitting  persons  to  bail  who  have  been  arrested  without  war- 
rant under  authority  of  this  section.  Said  section  reads  as  fol- 
lows : 


”A11  persons  arrested  and  confined  in 
any  jail,  calaboose  or  other  place  of 
confinement  by  any  peace  officer,  with- 
out warrant  or  other  process,  for  any 
alleged  breach  of  the  peace  or  other 
criminal  offense,  or  on  suspicion 
thereof,  shall  be  discharged  from  said 
custody  within  twenty  hours  from  the 
time  of  such  arrest,  unless  they  shall 
be  charged  with  a criminal  offense  by 
the  oath  of  some  credible  person,  and 
be  held  by  warrant  to  answer  to  such 
offense;  and  every  person  shall,  while 
so  confined,  be  permitted  to  all  reason- 
able hours  during  the  day  to  consult  with 
counsel  or  other  persons  in  his  behalf; 
and  any  person  or  officer  who  shall  violate 
the  provisions  of  this  section,  by  refusing 
to  release  any  person  who  shall  be  entitled 
to  such  release,  or  by  refusing  to  permit 
him  to  see  and  consult  with  counsel  or 
other  persons,  or  who  shall  transfer  any 
such  prisoner  to  the  custody  or  control 
of  another,  or  to  another  place,  or  prefer 
against  such  person  a false  charge,  with 
intent  to  avoid  the  provisions  of  this 
section,  shall  be  deemed  guilty  of  a mis- 
demeanor.” 

Rule  21.14,  supra,  specifically  provides  that  when  one  is 
arrested  without  warrant  and  held  in  custody  for  an  alleged  criminal 
offense  or  on  suspicion  thereof,  and  such  offense  is  bailable,  and 
he  so  requests,  he  may  be  admitted  to  bail  in  an  amount  deemed  to 
be  sufficient  by  a judge  or  magistrate  of  the  proper  court  of  the 
county,  or  of  the  City  of  St.  Louis  having  original  jurisdiction 
to  try  the  case,  should  the  criminal  charge  be  filed  in  said  court. 
The  condition  of  the  bail  bond  shall  be  that  the  person  admitted 
to  bail  will  appear  at  the  time  specified  in  the  court  to  which 
bond  is  returnable,  or  from  time  to  time  to  which  the  cause  may 
be  continued,  to  answer  a complaint,  indictment  or  information 
for  such  offense  as  may  be  preferred  against  him. 
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It  is  noted  that  the  rule  does  not  provide  that  one  arrested 
and  held  in  custody  under  the  circumstances  referred  to  shall  be 
required  to  wait  until  after  a criminal  charge  has  first  been 
filed  against  him  before  he  can  request  and  be  granted  bail  for 
his  appearance  on  whatever  day  the  case  is  set  for  trial,  but 
that  he  may  apply  for,  and,  if  the  offense  is  bailable,  be  granted 
bail  by  the  proper  court  even  though  no  charge  is  filed  against 
him. 


Section  20,  Article  I,  Constitution  of  Missouri  1945,  pro- 
vides the  classes  of  criminal  offenses  which  are  bailable  and 
reads  as  follows: 

"Bail  guaranteed-exceptions. — That 
all  persons  shall  be  bailable  by 
sufficient  sureties,  except  for 
capital  offense,  when  the  proof 
is  evident  or  the  presumption  great." 

From  the  statement  of  facts  given  in  the  opinion  request, 
it  appears  that  a member  of  the  Missouri  Highway  Patrol  arrested 
a person  without  a warrant  for  the  careless  and  reckless  driving 
of  a motor  vehicle,  and  that  the  person  was  lodged  in  the  county 
jail.  About  6 p.n.  of  the  same  day,  the  attorney  for  the  prisoner 
requested  the  magistrate  court  of  the  county  to  permit  said  prisoner 
to  make  bail.  It  appears  that  no  formal  charge  had  been  filed  at 
the  time  of  the  request,  and  that  an  information  was  not  filed  until 
the  next  day,  charging  said  prisoner  with  careless  and  reckless  driv- 
ing of  a motor  vehicle.  It  does  not  appear  that  bail  was  fixed  by 
the  court,  that  the  prisoner  furnished  a bail  bond,  or  that  he  was 
released  upon  such  bond. 

The  offense  for  which  the  person  was  arrested,  held  in  custody, 
and  later  charged,  is  a violation  of  Section  304.020,  RSMo  1949, 
and  is  a misdemeanor,  the  Dunishment  for  which  is  prescribed  by 
Section  304.570,  RSMo  1949 

Said  offense  was  bailable  within  the  meaning  of  above  quoted 
constitutional  provision,  and  when  so  requested,  the  magistrate 
court  of  the  county  might  legally  have  set  the  bail  of  the  prisoner 
in  a sum  deemed  sufficient  to  guarantee  his  appearance  on  a speci- 
fied date  or  from  time  to  time  to  which  the  cause  might  be  con- 
tinued in  said  court  where  said  prisoner  would  be  required  to 
answer  an  information  charging  him  with  the  careless  and  reckless 
driving  of  a motor  vehicle  in  the  event  such  charge  should  be  pre- 
ferred against  him.  This  we  believe  to  be  the  proper  construction 
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of  Rule  21.14,  supra,  and  the  procedure  for  making  bail,  and  the 
proper  aoplication  of  such  procedure  to  the  facts  given  in  the 
opinion  request. 

The  second  inquiry  of  the  opinion  request  is  in  regard  to 
the  legality  of  the  order  of  the  magistrate  requiring  the  sheriff 
to  bring  the  prisoner  before  said  magistrate. 

The  statement  of  facts  given  above  does  not  appear  to  be 
clear  or  complete,  therefore,  insofar  as  the  discussion  of  the 
second  inquiry  is  concerned  we  find  it  necessary  to  assume  certain 
facts  to  be  true. 

It  is  assumed  that  the  prisoner  was  in  the  custody  of  the 
sheriff  at  6:00  p.m.  on  the  day  of  the  arrest,  when  the  attorney 
for  the  prisoner  requested  the  magistrate  court  of  the  county  to 
admit  said  prisoner  to  bail,  even  though  no  formal  charge  had 
been  made  against  such  prisoner.  The  magistrate  then  attempted 
to  contact  the  sheriff,  presumably  for  the  purpose  of  getting  him 
to  bring  the  prisoner  before  the  magistrate  court  for  a hearing 
on  the  application  for  bail.  The  sheriff  was  out  of  town  at  that 
time,  but  the  magistrate  was  successful  in  contacting  the  sheriff 
about  7:15  p.m.  the  same  evening.  After  that  time  the  magistrate 
went  to  his  office  and  ordered  the  sheriff  to  bring  the  prisoner 
before  him  (the  magistrate),  which  the  sheriff  refused  to  do. 

It  is  not  clear  whether  the  sheriff  was  still  out  of  town 
or  whether  he  was  in  the  presence  of  the  magistrate  when  ordered 
to  bring  the  prisoner  to  court,  nor  are  any  reasons  given  for 
his  failure  to  comply  with  the  order. 

Again,  for  the  purposes  of  our  discussion,  it  is  assumed 
that  the  sheriff  had  returned  to  town  and  was  in  the  magistrate's 
presence  when  the  order  was  made,  and  that  the  prisoner  was  still 
in  custody  of  the  sheriff  where  he  is  assumed  to  have  been  placed 
earlier  in  the  evening. 

We  make  this  assumption  since  it  is  the  only  reasonable  con- 
clusion we  are  able  to  draw  from  the  facts  given.  V.:e  do  not  be- 
lieve that  the  magistrate  would,  or  that  he  did  order  the  sheriff 
to  bring  the  prisoner  before  him  when  he  knew  that  the  sheriff 
was  out  of  town  and  that  under  such  circumstances  it  would  be 
physically  impossible  for  the  sheriff  to  comply  with  the  order. 

We  are  rather  of  the  opinion  that  the  magistrate  believed  the 
sheriff  to  be  in  a position  in  which  he  could  easily  carry  out 
the  court's  order  by  bringing  the  prisoner  before  said  court 
within  a short  period  of  time. 

When  the  prisoner's  application  for  bail  was  made  it  was 
the  duty  of  the  magistrate  to  follow  the  procedure  applicable 
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in  such  cases  and  as  authorized  by  Supreme  Court  Rule  21.14, 
supra.  The  circumstances  required  the  magistrate  to  give  the 
application  due  and  proper  consideration,  and  if  satisfied  that 
the  offense  was  bailable,  to  set  the  amount  of  bail,  and  if 
furnished  in  the  proper  amount,  then  it  would  be  the  further 
duty  of  the  magistrate  to  release  the  prisoner. 

It  appears  that  such  a procedure  necessitated  a hearing  upon 
the  application  before  the  court,  and  that  it  was  to  such  a hear- 
ing the  magistrate  ordered  the  sheriff  to  bring  the  prisoner,  and 
to  remain  until  the  hearing  was  adjourned.  The  court  properly  and 
legally  made  the  order,  and  it  was  the  official  duty  of  the  sheriff 
to  bring  the  prisoner  before  the  court,  as  ordered,  and  to  remain 
and  attend  the  court  throughout  said  hearing.  In  the  event  the 
sheriff  could  not  be  personally  present,  then  he  should  have  had 
one  of  his  deputies  perform  that  duty  for  him,  as  it  is  the  duty 
of  the  sheriff  and  deputy  to  attend  court  and  to  act  in  accordance 
with  the  court’s  direction.  The  general  rule  in  this  respect  now 
prevailing  in  most  jurisdictions  is  stated  in  21  C.  J.  S.,  under 
the  title  of  "Courts"  Section  142,  page  22,  as  follows: 

"As  a general  rule  * * * court  * * * 
attendants  and  assistants  must  act  in 
accordance  with  the  judge's  directions. 

* * 

Section  4^2.140,  RSf'o  1949,  provides  that  vrhen  requested  by 
a magistrate,  it  shall  be  the  duty  of  the  sheriff  to  be  present 
in  person,  or  by  deputy  and  to  attend  the  court.  Said  section 
reads  as  follows: 

’’Every  magistrate  may  hold  court  for 
the  trial  of  all  causes  of  which  he  has 
jurisdiction  as  often  as  may  be  necessary 
to  meet  the  needs  of  justice,  and  may 
hold  such  court  on  any  day,  except  Sunday, 
on  which  any  cause  may  be  set  for  trial, 
or  any  cause  adjourned;  and,  when  so  re- 
quired, the  sheriff  shall  be  present  in 
person  or  by  deputy  and  attend  on  said 
court." 

Therefore,  in  answer  to  the  second  inquiry,  it  is  our  thought 
that  the  order  of  the  magistrate  was  properly  and  legally  made, 
and  that  it  was  the  official  duty  of  the  sheriff  to  obey  same. 

CONCLUSION 


It  is  therefore,  the  opinion  of  this  department  that  under 
the  procedure  provided  by  Rule  21.14,  Rules  of  Criminal  Procedure 
for  all  courts  of  Missouri,  as  adopted  by  the  Missouri  Supreme 
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Court,  one  arrested  without  a warrant  for  the  alleged  criminal 
offense  of  careless  and  reckless  driving  of  a motor  vehicle,  a 
bailable  offense,  under  Section  20,  Article  I,  Constitution  of 
Missouri  1945,  and  while  in  custody,  said  Person  may  request  and 
be  granted  bail  by  the  magistrate  court  of  the  county  having  juris- 
diction to  try  the  case  in  the  event  a formal  charge  of  such  of- 
fense were  filed  in  said  court.  The  condition  of  the  bond  being 
that  the  person  admitted  to  bail  shall  appear  in  said  court  on  a 
specified  date,  or  from  time  to  time  to  which  the  cause  may  be 
continued,  there  to  answer  any  information  which  may  be  preferred 
against  him,  char  in  the  offense  of  careless  and  reckless  driving 
of  a motor  vehicle. 

It  is  the  further  opinion  of  this  department  that  when  one 
is  arrested  for  an  alleged  criminal  offense  without  warrant,  and 
while  in  custody,  makes  application  for  bail  to  the  magistrate 
court  of  the  county  having  jurisdiction  to  try  the  case  in  the 
event  a criminal  charge  were  filed  in  said,  court,  and  said  magis- 
trate court  orders  the  sheriff  to  bring  the  prisoner  before  the 
court  and  to  be  present  during  the  consideration  of  the  application 
for  bail,  such  order  is  properly  and  legally  made  and  it  is  the 
duty  of  the  sheriff  to  obey  same. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Paul  N.  Chitwood. 

Very  truly  yours , 


JOHN  M.  DALTON 
Attorney  General 
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I 

Honorable  Albert  L«  Ren eke 
Prosecuting  Attorney 
Franklin  county 
Union,  Missouri 

Dear  Sir  * 

This  is  in  reply  to  your  request  for  an  opinion  of 
this  office,  which  request  is  as  follows: 

"The  Recorder  of  Deeds  of  Franklin 
County  has  asked  that  I request  an 
opinion  from  the  Attorney  General »s 
Office  re^ardin^  the  following: 

"Does  the  Recorder  of  Deeds  or  the 
County  Court  determine  the  salary  of 
the  Deputy  Recorder  in  third  class 
counties? 

"Is  the  Recorder  of  Deeds  of  third 
class  counties  allowed  more  help 
than  just  one  deputy,  and  if  so, 
how  much  and  how  shall  that  extra 
help  be  paid?" 

Franklin  County  has  a separate  Circuit  Clerk  and 
Recorder. 

Section  11  of  Article  VI,  Constitution  of  Missouri, 
aeals  with  compensation  of  county  officers,  fees  collected, 
and  salary  paid  to  their  neces: ary  deputies  or  assistants 
and  is  as  follows : 

"Except  in  counties  which  frame,  adopt 
and  amend  a charter  for  their  own  govern- 
ment, the  compensation  of  all  county 
officers  shall  be  prescribed  by  law 
uniform  in  operation  in  oach  class  of 


Recorders  in  3rd  class  counties  where  there 
Is  a separate  Circuit  Clerk  and  Recorder 
determines  the  amount  of  salary  for  deputy 
hire  which  must  be  reasonable.  The  Recorder 
In  said  counties  shall  also  determine  the 
number  of  deputies  necessary  to  perform  the 
duties  of  the  office  promptly,  carefully  and 
well.  Such  reasonable  payment  to  necessary 
deputy  or  deputies  may  be  deducted  from 
Recorder's  fees,  balance  paid  Countv  Treasurer. 
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counties.  Every  such  officer  shall 
file  a sworn  statement  in  detail,  of 
fees  collected  and  salaries  paid  to 
his  necessary  deputies  or  assistants, 
as  provided  by  law." 

The  above  constitutional  provision  and  Section  59*250, 

RSMo  1949,  control  the  salary  of  the  Recorder  and  pay  of 
his  "deputies  and  assistants"  in  third  class  counties 
wherein  there  is  a separate  Circuit  Clerk  and  Recorder. 

Said  Section  59*250  is  as  follows: 

"The  recorder  in  counties  of  the 
third  class,  wherein  there  shall  be  a 
separate  circuit  clerk  and  recorder, 
shall  keep  a full,  true  and  faithful 
account  of  all  fees  of  every  kind 
received,  and  make  a report  thereof 
every  year  to  the  county  court;  and 
all  fees  received  by  him,  over  and 
above  the  sum  of  four  thousand 
dollars  except  those  set  out  in 
Section  59*49°*  for  each  year  of 
his  official  term,  after  paying  out 
of  such  fees  and  emoluments  such 
amounts  for  deputies  and  assistants 
in  his  office  as  the  county  court  may 
deem  necessary,  shall  be  paid  into 
the  county  treasury." 

We  shall  deal  with  the  questions  in  the  order  in  which 
they  appear  in  your  request.  Your  first  question  is  as  follows: 

"Does  the  Recorder  of  Deeds  or  the 
County  Court  determine  the  salary  of 
the  Deputy  Recorder  in  third  class 
counties?" 

Under  the  provisions  of  said  Section  59*250  the  Recorder 
of  Deeds  shall  fix  a reasonable  amount  to  be  paid  deputies 
and  assistants  which  are  necessary  "to  secure  the  proper  and 
expeditious  performance  of  the  duties  of  office."  After  deduct- 
ing Pour  Thousand  ($4*000)  Dollars  for  the  Recorder*s  salary 
and  a reasonable  amount  for  necessary  deputy  or  deputies  to 
perform  the  duties  of  the  office  "promptly,  carefully  and  well," 
the  Recorder  shall  pay  the  balance  into  the  county  treasury. 
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In  State  ex  rel.  Vernon  County  v.  King,  13&  Mo.  309, 
318-320,  Macf arlane , J.,  speaking  for  the  Supreme  Court  of 
Missouri,  said: 

"Under  these  provisions.  Is  a recorder 
entitled,  as  a matter  of  right,  to  retain 
out  of  the  fees  of  hla  office  an  amount 
sufficient  to  pay  reasonable  compensation 
to  necessary  assistants,  or  Is  the 
allowance  left  entirely  to  the  discretion 
of  the  county  court? 

"The  constitution  Is  positive  in  its  terms, 
and  contains  no  words  from  which  a discretionary 
power  can  be  implied.  The  statute  can  not 
be  given  such  construction  as  will  cause  a 
conflict  with  the  constitution.  Tbs  statute 
existing  when  the  constitution  was  adopted 
would  be  repealed  by  such  a construction. 

To  give  the  statute  effect,  then,  the  word 
•may*  can  not  be  given  a meaning  which 
could  deprive  the  recorder  of  his  right  to  an 
allowance  for  assistants  if  they  were 
necessary  to  secure  the  proper  and 
expeditious  performance  of  the  duties  of 
tiie  office.  It  is  also  a well  recognized 
rule  of  construction  that  the  word  ‘may* 
should  be  interpreted  to  mean  * shall » when 
referring  to  a *t>ower  given  to  public 
officers,  and  /wnich7  concerns  the  public 
interest  and  one  rights  of  third  persons, 
who  have  a claim  de  jure  that  the  power  shall 
be  exercised  in  tETs  manner.*  Such  an 
interpretation  is  demanded  *for  the  sake  of 
justice  and  the  public  good.*  Steines  v. 
Franklin  Co.,  Mo.  178,  quoting  from 

, $ Johns. 


"There  can  be  no  doubt  that  the  public  interest 
demands  that  the  work  required  of  a recorder 
should  be  done  promptly,  carefully,  and  well. 

A public  officer  is,  by  right,  entitled  to 
compensation  for  the  labor  performed,  and 
it  should  also  be  measured  to  so  ie  extent  by 
the  responsibilities  assumed.  The  statute 
regulates  the  amount  of  the  fees  the  recorder 
is  entitled  to  collect,  and  the  presumption 
is  that  he  fairly  earns  what  he  is  allowed 
to  charge.  Four  thousand  dollars  was  fixed 
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as  the  amount  the  recorder  was  capable 
of  earning  at  the  established  charges; 
and,  when  the  fees  for  work  required  to 
be  done  exceed  that  sum.  It  Is  a fair 
presumption  that  assistance  would  be 
necessary.  If  necessary,  the  constitution 
and  statute  clearly  intend  that  assistants 
should  be  employed  and  paid. 


"in  construing  a statute  which  provided 
that  when  a county  officer  receiving  a 
salary  is  compelled,  by  pressure  of 
business  to  employ  a deputy,  » the  county 
court  may  make  a reasonable  allowance 
to  the~^epu  ty , 1 the  court  lie  id  that  6he 
county  must  pay  a reasonable  compensation 
for  tne  necessary  service  rendered,  and 


Co.  v.  Jones,  I4.5  Iowa,  261. 


"We  are  of  the  opinion,  therefore,  that  the 
allowance  to  the  recorder  of  reasonable 
compensation  for  necessary  hire  of  assistants 
was  not  a matter  of  mere  discretion  with 
the  county  court.  In  his  settlement,  the 
recoraer  was  entitled  to  a credit  for  the 
amount  so  paid;  and,  if  such  credit  had 
been  given,  there  would  be,  at  most,  but 
a small  amount,  if  anything,  due  the 
county." 


( Underscoring  our s . ) 

Under  the  above  authority  we  are  of  the  opinion  that  it 
is  the  duty  of  the  Recorder  to  fix  the  amount  to  be  paid  to 
his  deputy  or  deputies— such  amount,  of  course,  to  be  reasonable 
for  necessary  services  rendered,  and  it  is  the  duty  of  the 
county  court  to  allow  the  Recorder  to  deduct  such  amount  for 
necessary  deputy  hire. 

Your  second  question  is  as  follows: 

"Is  the  Recorder  of  Deeds  of  third  class 
counties  allowed  more  help  than  just  one 
deputy,  and  if  so,  how  much  and  how  shall 
that  extra  help  be  paid?" 


Honorable  Albert  L»  Hencke 


This  query  has  been  practically  answered  by  the  above- 
quoted  Section  59*250  and  that  part  of  State  ex  rel,  v.  King, 
supra,  whloh  Is  nereinabove  set  out* 

The  statute  provides  that  the  remainder  of  the  fees  after 
the  Pour  Thousand  ( $4,000 ) Dollars  salary  Is  deducted  and 
"after  paying  out  of  such  fees  and  emoluments  such  amounts 
for  deputies  and  assistants  In  his  office  as  the  county  court 
may  deem  necessary  shall  be  paid  Into  the  county  treasury," 

If  the  Recorder  finds  it  necessary  to  employ  more  than 
one  deputy  "to  secure  the  proper  and  expeditious  performance 
of  the  duties  of  the  office,"  then  the  Constitution  and  the 
Statute  authorize  him  to  employ  additional  deputies  and 
assistants,  and  it  is  made  the  duty  of  the  county  court  to 
"pay  a reasonable  compensation  for  the  necessary  services 
rendered  and  that  payment  was  not  discretionary  with  the 
county  court," 


CC'i  CPUS  ION 

It  is  the  opinion  of  this  office  that  the  Recorder  of 
Deeds  in  counties  of  the  third  class  wherein  there  is  a 
separate  Circuit  Clerk  and  Recorder  shall  fix  a reasonable 
allowance  for  deputy  hire.  The  Constitution  and  the  Statute 
authorize  the  Recorder  to  employ  sufficient  help  to  perform 
the  duties  of  the  office  "promptly,  carefully  and  well," 

It  is  the  duty  of  the  county  court  to  permit  such  reasonable 
and  necessary  amount  for  deputy  hire  to  be  deducted  from  the 
fees  of  the  Recorder »s  office. 


.Respectfully  submitted. 


GROVER  C.  HUSTON 

Assistant  Attorney  General 

APPROVED : 


Attorney  General 
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A county  clerk  of  a third  class  county  with  a 
population  of  more  than  twenty-four  thousand 
and  less  than  thirty  thousand  shall  be  allowed 
as  compensation  for  deouty  and  assistants  an 
amount  equal  to  10C$  of  his  salary  as  determined 
in  Section  51.300,  exclusive  of  Section  51.415 
and  in  addition  thereto  the  amount  soecified  in 
Section  51.415,  RSMo  1949. 


January  29,  1953 


Honorable  George  Henry 
Prosecuting  Attorney  of 
Newton  County 
Neosho,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  recent  request  for  an  official 
opinion  of  this  office  which  request  reads  as  follows: 

KI  would  like  to  have  the  opinion  of  your 
office  on  the  following  proposition: 

"Newton  County  is  a third  class  county 
and  the  salary  of  the  County  Clerk  is  set 
by  Section  51*300  of  the  Revised  Statutes 
of  Missouri,  1949.  Then  Section  51.450(5) 
provides  that  the  County  Clerk  shall  be 
allowed  an  amount  equal  to  100^  of  his 
salary  for  the  employment  of  deputies  and 
assistants.  In  1951  H.  B.  459  was  enacted 
as  Section  51.415,  Revised  Statutes  of 
Missouri,  1949,  and  provides  additional 
compensation  for  the  County  Clerk  and 
deputies  for  administration  of  Social 
Security  Act.  Newton  County  has  elected 
to  come  under  the  provisions  of  the  Social 
Security  Act  and  since  the  amount  allowed 
as  clerk  hire  under  Section  51.415  is  not 
as  great  as  the  amount  allowed  under  Section 
51.450(5),  there  appears  to  be  a conflict  in 
the  two  sections  providing  for  compensation 
of  deputies  and  assistants. 


Honorable  George  Henry 


"Our  question  is,  shall  the  County  Clerk 
be  allowed  as  compensation  of  deputies  and 
assistants,  an  amount  equal  to  100%  of  his 
salary  received  both  under  the  provisions 
of  Section  51.300  and  51.415  or  shall  he  be 
allowed  as  compensation  for  duties  and  assist- 
ants, an  amount  equal  to  100%  of  his  salary 
received  under  provisions  of  Section  51.300 
plus  the  amount  allowed  for  clerk  hire  under 
the  provision  of  51.415(3)." 

We  note,  for  the  purpose  of  this  ooinion,  that  Newton  County 
is  a county  of  the  third  class  having  a population  of  at  least 
twenty-four  thousand  and  less  than  thirty  thousand  as  indicated  by 
the  1950  census  of  population  count. 

Section  51.300,  RSMo  1949,  prescribes  the  salary  of  a county 
clerk  of  a county  of  the  third  class.  Section  51.450,  RSltfo  1949, 
provides  for  the  appointment  and  compensation  of  deputies  in  counties 
of  the  third  class  and  reads  in  part,  so  far  as  we  are  here  concerned, 
as  follows: 


"The  clerk  of  the  county  court  in  each 
county  of  the  third  class  shall  be  en- 
titled to  employ  deputies  and  assistants, 
and  for  such  deputies  and  assistants  shall 
be  allowed  the  following  sums: 

**************** 

"(5)  In  counties  having  a population  of 
twenty-four  thousand,  and  less  than  thirty 
thousand,  the  sum  of  one  hundred  per  cent 
of  the  salary  of  the  county  clerk;  * * * 
provided,  that  the  total  allowance  for 
deputies  and  assistants  shall  in  no  case 
exceed  the  sum  of  four  thousand  dollars 
annually.  The  county  court  in  all  counties 
of  the  third  class  may  allow  the  county 
clerk,  in  addition  to  the  amount  herein 
specified  for  deputies*  or  assistants'  hire, 
a further  sum  not  to  exceed  five  hundred 
dollars  per  annum,  to  be  used  solely  for 
clerical  hire  or  allowed  and  paid,  in  whole 
or  in  part,  as  additional  compensation  to 
any  regular  deputy  or  assistant  to  be  de- 
termined by  the  county  court  of  such  county; 
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provided,  that  the  county  court  shall  de- 
termine that  the  work  required  to  be  done 
by  such  clerk  or  clerks  demands  or  requires 
such  extra  remuneration, " 

Section  51*415,  RSMo,  Cumulative  Supplement  1951,  enacted  by 
the  Sixty-sixth  General  Assembly,  to  which  you  refer,  provides  as 
follows : 


"1,  In  all  counties  of  class  three  and  four 
which  shall  enter  into  an  agreement  with  the 
state  agency  to  place  county  employees  under 
the  Federal  Social  Security  Act  in  accordance 
with  the  provisions  of  sections  105*300  to  105. 
450  RSMo  1949,  it  shall  be  the  duty  of  the  county 
clerk  to  keep  necessary  records,  collect  contri- 
butions of  county  employees  and  remit  the  same 
to  the  state  agency,  and  do  all  other  adminis- 
trative acts  required  by  the  agreement  or  by 
ruling  of  the  federal  or  state  agency  in  order 
to  carry  out  the  purposes  of  the  aforesaid  law, 

"2*  In  addition  to  the  compensation  now  pro- 
vided by  law  for  said  county  clerks,  and  in 
consideration  of  the  additional  duties  imposed 
upon  them  by  this  section,  they  shall  receive 
compensation  payable  in  twelve  equal  monthly 
installments  out  of  the  county  treasury  in  the 
following  amounts: 

"(1)  In  counties  of  class  three, 
eight  hundred  dollars  per  annum; 

"(2)  In  counties  of  class  four, 
six  hundred  dollars  per  annum. 

"(3)  In  counties  of  class  three 
the  salary  of  the  deputy  clerk 
shall  be  increased  three  hundred 
dollars  per  year  to  be  paid  in 
twelve  equal  monthly  installments, 

"(4)  In  counties  of  class  four  the 
salary  of  the  deputy  county  clerk 
shall  be  increased  two  hundred  forty 
dollars  per  year  to  be  paid  in  twelve 
equal  monthly  installments," 
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You  inquire  as  to  what  is  the  amount  allowed  a county  clerk  in 
counties  of  the  third  class  for  deputies'  and  assistants*  salaries 
under  the  foregoing  cited  provisions.  It  is  a fundamental  rule  of  stat- 
utory construction  that  statutes  dealing  with  the  same  subject  matter 
shall  be  read  and  construed  together  to  give  effect  to  each,  consist- 
ent with  the  other  if  at  all  possible.  This  rule  is  stated  in  the 
case  of  State  v.  Mitchell,  131  S.  W.  (2d)  496,  as  follows: 

"*  * *Statutes  are  in  *pari  materia* 
when  they  are  upon  the  same  matter  or 
subject.  31  C.J.,  p.  353;  and  the  rule 
of  construction  in  such  instances  pro- 
ceeds upon  the  supposition  that  the 
several  statutes  relating  to  one  subject 
were  governed  by  one  spirit  and  policy 
and  were  intended  to  be  consistent  and 
harmonious  in  their  several  parts  and 
provisions.  Dupont  v.  Mills.  9 W.W.  Harr. 

42,  39  Del.  42,  62;  196  A.  163,  119  A.L.R. 

174,  135." 

Under  the  above  stated  rule,  it  is  presumed  that  the  General 
Assembly  was  cognizant  of  laws  relating  to  the  same  subject  matter 
when  Section  51*415  was  enacted  and  that  it  was  intended  to  be 
consistent  therewith,  unless  a contrary  intention  is  indicated  or 
unless  a repugnancy  exists  rendering  the  provisions  inconsistent. 
Following  this  rule,  we  are  of  the  opinion  that  the  amount  provided 
in  Section  51*415  is  in  addition  to  the  amount  allowable  under  Section 
51*450.  Section  51*415  takes  into  consideration  the  fact  that  addi- 
tional duties  will  be  imposed  upon  the  county  clerk  of  a county  which 
has  elected  to  participate  in  the  Social  Security  program  and  will 
place  upon  him  additional  duties,  and  that  he  should  be  compensated 
therefor.  It  further  provides  that  for  the  additional  duties  imposed 
on  the  office  by  participation  in  the  social  Security  program,  the 
county  clerk  shall  be  allowed  an  additional  amount  for  deputy  hire. 

We  are  of  the  opinion  that  this  additional  amount  for  deputy  hire 
as  provided,  was  intended  to  be  full  compensation  for  such  additional 
work. 


It  is  noted  in  paragraph  2 of  Section  51.415,  that  the  amount 
therein  specified  is  to  be  "in  addition  to  the  compensation  now 
provided  by  law,  * * *"  thereby  precluding  an  interpretation  which 
would  allow  the  county  clerk  for  deputy  hire  an  amount  equal  to  one 
hundred  per  cent  of  his  salary  provided  in  Sections  51.300  and  51*415, 
RSMo  1949. 

Such  an  interpretation  renders  each  provision  effective  and 
consistent  with  the  other. 
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CONCLUSION 


Therefore,  It  is  the  opinion  of  this  office  that  the  compensation 
provided  in  Section  51.415,  Cumulative  Supplement  1951 , payable  to 
the  county  clerk  for  deputy  hire  for  additional  duties  imposed  upon 
the  office  by  the  county’s  participation  in  the  Social  Security  pro- 
gram, is  in  addition  to  the  amount  allowed  a county  clerk  of  a county 
of  the  third  class  for  the  employment  of  deputies  and  assistants  pro- 
vided in  Section  51.450,  RS&o  1949,  and  that  in  computing  the  amount 
provided  in  Section  51.450,  rhe  increase  in  the  county  clerk’s  salary 
provided  in  Section  51.415,  la  not  taken  into  consideration  since 
the  latter  section  specifically  provides  that  the  amount  is  in  addi- 
tion to  that  already  provided  by  law. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  assistant,  Mr.  D.  D.  Guffey. 


Tours  very  truly, 


JOHN  M.  DALTON 
Attorney  General 
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COUNTIES:  County  clerk  not  entitled  to  additional 

COUNTY  COURT: 

COUNTY  CLERK:  compensation  for  preparing  payroll  for 

COMPENSATION: 

FEES  AND  SALARIES:  county  highway  department  employees* 


May  1,  1953 


Honorable  Rex  A*  Henaon 
Prosecuting  Attorney 
Butler  County 
Poplar  Bluff,  Missouri 

Dear  Sir: 

This  is  in  answer  to  your  letter  of  rocent  date 
requesting  an  official  opinion  of  t>iia  department  and 
reading  as  follows: 

"I  have  been  requested  by  the  Pre- 
siding Judge  of  the  County  Court  of 
tills  County  to  procure  your  opinion 
of  a problem  now  facing  the  Court, 

"Tills  county  is  a third  class  county 
and  for  several  years  now  the  County 
Court  lias  operated  without  a County 
Highway  Engineer.  During  the  tine 
since  the  county  has  been  without  a 
Hi  hway  Engineer  we  have  had  one 
County  Clerk  in  office,  and  he  has 
charged  the  county  a monthly  salary, 
in  addition  to  the  compensation  pro- 
vided by  statute,  for  preparing  the 
payroll  for  the  County  III  hway  Depart- 
ment employees*  This  payroll  was 
formerly  propared  by  the  County  High- 
way Engineer,  The  County  Clerk* s 
compensation  for  this  job  has  varied 
from  f.^0,00  to  $7?*00  per  month  dur- 
ing the  last  three  or  four  years, 
and  only  recently  the  Presiding  Judge 
of  the  County  Court  learned  indirectly 
that  the  State  Auditor  had  advised 
the  County  Cl-  rk  that  lie  would  have 
to  refund  all  the  money  lie  had  drawn 
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from  the  County  Treasury  since  he 
started  preparing  the  Highway  Depart- 
ment payroll. 

"I  would  appreciate  your  written 
opinion  as  to  whether  or  not  the 
County  Court  is  authorized  to  pay  the 
Clerk  additional  compensation  for 
this  work,  and  if  they  are  not  auth- 
orized to  do  so,  if  it  is  the  duty 
of  the  County  Clerk  to  prepare  the 
County  Hi  Inray  Department  payroll 
without  additional  c or:  pens  at  ion." 

Subsoction  (2),  Section  $1,150,  RST'o  1949*  provides  as 
follows : 


"It  sliall  be  the  duty  of  the  clerk 
of  the  county  court: 

« « « « 

"(2)  To  keep  just  accounts  between 
the  county  and  all  persons,  bodies 
politic  and  corporate,  chargeable 
with  moneys  payable  into  the  county 
treasury,  or  that  may  become  entitled 
to  recoive  moneys  there from;" 

It  is  our  view  that  under  the  provisions  of  this  statute 
it  is  the  duty  of  the  county  clerk  to  prepare  the  county 
highway  department  payroll.  It  is  axiomatic  that  a public 
officer  is  entitled  only  to  such  compensation  as  is  provided 
by  statute  for  the  performance  of  Ms  official  duties. 

In  the  case  of  Nodaway  County  v.  Kidder,  344  Mo*  795* 
l.c.  301,  the  Supreme  Court  said: 

"The  general  rule  is  that  the  rendition 
of  services  by  a public  officer  is 
deemed  to  be  gratuitous,  unless  a com- 
pensation therefor  is  provided  by 
statute*  If  the  statute  provides 
compensation  in  a particular  mode  or 
manner,  then  the  officer  is  confined 
to  that  manner  and  is  entitled  to 
no  other  or  further  compensation  or 
to  any  different  mode  of  securing 
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same.  Such  statutes,  too  must  be 
strictly  construed  as  against  the 
officer,  (State  ex  rel,  F.vans  v, 

Gordon,  245  Mo.  12,  28,  li*9  S.  . 638; 

K3ju-  v,  Riverland  Levee  Fist.,  218 
Mo,  App.  490,  493 » 279  ' 195,  19^5 
State  ex  rel,  Wedeking  v.  McCracken, 

60  Mo.  App.  650,  656.) 

"It  is  well  established  that  a public 
officer  elf  lining  compensation  for  official 
duties  performed  must  point  out  the 
statute  authorizing  such  payment,  (State 
ex  rel,  ) uder  v.  naclanann,  305  T'o.  342, 

265  S,V.  532,  534»  State  ex  rel,  Linn 
County  v.  Adams,  172  Mo,  1,  7,  72  S.V. 

6 55;  Williams  v.  Chariton  County,  85 
Mo.  645.)" 


CONCLUSION 


It  is  the  opinion  of  this  department  that  a county  clerk 
of  a county  of  the  third  class  is  not  entitled  to  additional 
compensation  for  preparing  the  payroll  for  omployoes  of  the 
county  highway  department,  and  the  county  court  lias  no  author- 
ity to  pay  him  additional  compensation  for  such  work. 

The  foregoing  opinion,  which  I hereby ‘approve,  was  pre- 
pared by  my  Assistant,  Mr.  C.  B.  Burns,  Jr, 

Yours  very  truly. 


JOHN  M.  SALTO* 
Attorney  General 
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SCHOOLS:  County  treasurer  having  in  his  possession  funds  de- 
rived in  part  or  wholly  from  allocation  from  state 
COUNTY  TREASURER:  aid  to  a reorganized  school  district  should,  upon 

application  of  district  treasurer,  transfer  such  funds 
to  district  treasurer  or,  absent  such  application, 
retain  funds  credited  to  district  until  ordered  to 
refund  them  in  whole  or  in  part  to  public  school  fund 
by  some  legally  constituted  body  authorised  to  make 
such  an  order.  Funds  derived  from  local  taxation 
should  be  credited  to  district  and  transferred  to 
treasurer  of  district  upon  application  of  such  trea- 
surer* 

September  21,  1953 


Honorable  Albert  L,  Hencke 
Prosecuting  Attorney 
Franklin  County 
Union,  Hie sour i 

Dear  Sir: 

This  is  in  response  to  your  request  for  an  opinion, 
which  request  roads  as  follows: 

"I  hereby  request  on  opinion  from 
your  office  regard  the  following: 

•'.-/hat  distribution  for  funds  of  a 
reorganized  school  district  shall  be 
made  by  the  County  Treasurer  when 
said  funds  is  involved  in  an  injunction 
action  regard ng  the  question  of  aid 
to  a private  school?1 

WI  refer  you  to  a c-.se  rocontly  de- 
cided by  the  Supreme  Court,  to-wit: 

Heniy  Berghorn,  Mona  Berghorn,  Arthur 
Vit,  William  Winters,  Lucile  Winters, 

Edith  Young  and  George  Ellers, 

Plaintiffs,  vs.  Reorganised  School 
District  Number  b,  Franklin  County, 

Missouri:  Herman  A.  Toben,  Charles 
Busch,  dw  -rd  A.  Fischer,  George  J. 

rinkmann,  Joseph  H.  Jasper  -,  nd  i rank 
A,  Miesner,  members  of  the  Board  of 
Directors  of  said  school  district; 

I'lorcnz  C,  Nieder,  secretary  of  the 
Board  of  Directors  of  said  school 
district;  dward  R.  Fisher,  Treasurer 
of  3 aid  district;  Rock  Hill  Achool 
District  Humber  23,  franklin  County, 

Missouri:  .dward  eber,  Adolph  Holt- 
meier  and  dward  Hoop , members  of 
the  "oard  of  Directors  of  said  school 
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district,  Prank  M.  Hoe  Iks  r.  Clerk  of  said 
school  district,  and  Otto  Schomberg, 

Treasurer  of  Franklin  County,  Mib&ouri, 

Defendants. 

"It  is  my  understanding  that  the  Treasurer 
of  Franklin  County  holds  an  apportionment 
for  Reorganized  District  R-8.  Also  he 
holds  the  utilities  tax  received  from  the 
County.  Said  treasurer  desires  your 
opinion  as  to  whether  he  can  legally  pay 
this  money  to  said  Reorganized  School 
District.” 

The  case  referred  to  in  your  request,  hereafter  referred 
to  as  the  Berghom  case^  held  that  two  of  the  schools  in  Re- 
organized District  No.  o,  Franklin  County,  Missouri,  i.e., 
Gildehaus  and  Krakow  schools,  were  not  free  public  schools  and 
hence  were  not  entitled  to  be  supported  by  public  school  money 
or  public  funds.  The  court  did  not  detail  the  findings  of 
fact,  the  provisions  of  the  declaratory  judgment  or  the  in- 
junctive decree  of  the  lower  court  in  its  decision.  Early  in 
the  decision  the  court  said:  "The  judgment  as  entered,  includ- 
ing the  specific  findings  of  fact,  the  declaratory  judgment  and 
the  injunction  decree  covers  some  thirty  seven  pages  of  the 
transcript.  Space  permits  only  a very  brief  review  of  the 
facts."  Later  on  in  the  opinion  the  court  said: 

"In  view  of  the  issues  raised  on  this 
appeal,  it  will  not  be  necessary  at  this 
point  to  review  the  detailed  provisions  of 
the  declaratory  judgment  entered  on  oount 
one.  Under  count  two,  the  court  enjoined  and 
restrained  defendants  from  continuing  the 
arrange.oent  for  the  joint  operation  of  motor 
buses  and  from  using  any  public  monies  for 
the  joint  operation  of  motor  buses  under  an 
arrangement  with  the  Roman  Catholic  Church, 
enjoined  and  restrained  defendants  from 
using  or  paying  any  public  monies  for  the 
maintenance  and  support  of  either  of  the 
Gildehaus  schools  or  the  Krakow  school, 
as  presently  conducted  and  maintained, 
enjoined  and  restrained  defendants  from 
employing  as  teachers  any  nun  or  nuns  of 
the  order  of  the  Sisters  of  the  Adoration 
of  the  Most  Precious  Blood  of  0* Fallon 
or  any  nun  or  nuns  of  the  Order  of  the  Poor 
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School  Sisters  of  Notre  Dame  and  from 
employing  as  a teacher  in  any  public  school 
within  said  district  8 'a  person  wearing 
a uniform  garb  prescribed  by  a religious 
order  of  the  Roman  Catholic  Church, * and 
enjoined  defendants  from  conducting  any 
school  in  said  district  upon  property  and 
in  any  building  belonging  to  the  Roman 
Catholic  Church  unless  said  property  be 
removed  and  separated  from  premises  on 
which  is  located  any  nuns'  home,  church 
buildings,  or  priest's  home  and  unless 
the  premises  be  validly  leased  for  a 
specific  term  under  an  agreement  removing 
said  property  from  the  control  of  the 
church  by  the  terms  of  the  lease.  The 
Rock  Hill  district  and  its  officers  were 
enjoined  and  restrained  from  paying  public 
funds  belonging  to  said  district  for 
tuition  to  District  8 for  resident  pupils 
of  the  Rock  Hill  District  attending  either 
the  Glldehaus  or  Krakow  schools  in  District 
8.  We  need  not  review  further  the  de- 
tailed provis.ons  of  the  injunction  decree." 

The  court  made  a brief  review  of  the  facts  and  the  ruling 
of  the  lower  court  and  closed  by  affirming  the  judgment.  Al- 
though it  could  have  done  so,  the  upper  court  did  not  amend, 
modify  or  supple. lent  the  judgment  of  the  lower  court. 

With  respect  to  the  effect  of  an  affirmance  of  a judgment 
of  a lower  court,  it  was  said  in  Dory  Realty  Co.  v.  Svinney, 

17  S.W.  (2d)  505,  1.0.  509* 

" * * # This  judgment  was  affirmed  by  this 
court.  After  such  affirmance,  the  judgment 
was  still  the  judgment  of  the  circuit  court. 

The  judgment  of  affirmence  was  not  an  in- 
dependent judgment  of  recovery,  but  a pro- 
nouncement by  this  court  that  the  judgment 
of  the  circuit  court  was  right  nd  should 
remain  in  force.  Meyer  v.  Campbell,  12  Mo. 

397,  M>1*  * * * " 

Therefore,  since  the  upper  court  did  not  purport  to  detail 
the  injunctive  relief  granted  by  the  lower  court  or  to  enter  a 
decree  of  its  own,  we  must  look  to  the  provisions  of  the  decree 
of  the  lower  court  as  being  the  only  decree  in  farce. 
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It  should  be  mentioned  at  this  point  that  the  lower  court 
made  a specific  finding  that  the  Ziegemeyer  school  operated  by 
Reorganized  District  No.  8 was  a free  public  school  and  entitled 
to  support  from  public  funds.  This  finding  was  not  disturbed 
or  questioned  by  the  upper  court.  The  injunctive  relief 
granted  was  only  with  respect  to  .the  operation  of  the  schools 
known  as  Krakow  und  Gildehaus  in  Reorganized  District  No.  8, 
Franklin  County,  Missouri,  and  Rock  Hill  District  No.  23# 

Franklin  County,  Missouri. 

Specific  injunctive  relief  was  granted  against  the  officers 
and  directors  of  Reorganized  District  No.  8,  Franklin  County, 
Missouri#  with  regard  to  the  expenditure  of  public  monies,  the 
operation  of  these  schools  and  joint  operation  of  motor  buses. 

The  only  injunctive  relief  granted  against  defendant  Otto 
Schomberg,  Treasurer  of  ranklin  County,  Misso'iri,  was  that  he, 
along  with  the  officers  and  directors  of  Rock  Hill  School 
District  No,  23#  Franklin  County,  Missouri,  was  restrained  from 
paying  public  funds  belonging  to  said  Roc-chill  School  District 
under  their  control  for  the  uses  and  purposes  of  said  district 
for  tuition  to  Reorganized  School  District  No.  8,  Franklin 
County,  Missouri,  for  resident  pupils  of  Rock  Hill  School  Dis- 
trict No,  23  attending  either  of  the  Gildehaus  schools  or  the 
Krakow  school.  He  was  not  restrained  from  paying  over  to 
Reorganized  School  District  o.  8,  Franklin  County,  Missouri, 
any  funds  in  his  hands. 

The  treasurer  of  Franklin  County  has  funds  in  his  possession 
raised  from  local  taxation  and  money  allocated  from  the  public 
school  fund  of  the  state.  Upon  the  ultimate  distribution  of 
these  funds  they  may  be  separated  and  disposed  of  according  to 
the  source  from  which  derived,  but  for  the  purpose  of  determin- 
ing what  disposition  should  be  made  of  them  by  the  county 
treasurer  they  may  be  treated  substantially  the  same. 

The  procedure  whereby  a school  district  receives  its 
allocation  of  state  aid  is  set  forth  In  Section  161.030#  RSMo 
194-9*  Summarizing  the  ap  licable  ortion  of  that  section#  the 
district  clerk  makes  a report  to  the  county  super intendent 
showing  the  number  of  days  attendance  of  all  pupils,  the  length 
of  the  schorl  term#  the  average  attendance,  the  number  of  days 
taught  by  each  teacher,  the  selary  of  each  teacher,  and  any  other 
information  required  by  the  state  board  of  education.  He  swears 
to  that  report  before  a notary  and  is  msde  criminully  liable  for 
knowingly  furnishing  any  false  information  in  that  report.  The 
county  superintendent  then  approves  the  report  and  turns  it 
over  to  the  county  clerk  who  summarizes  it  as  prescribed  by  the 
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statute  and  forwards  it  to  the  State  Board  of  . ducation.  It 
is  on  the  basis  of  this  report  that  the  State  Board  of  Education 
makes  its  apportionment  to  the  district , The  State  Board  of 
Education  then  certifies  the  amount  so  apportioned  to  the 
State  Comptroller  for  his  approval  and  a warrant  is  issued  pay- 
able to  the  county  treasurer  and  forwarded  to  him.  The  statute 
then  says  that* 

The  county  treasurer  shall  immedi- 
ately upon  receipt  of  such  moneys  distribute 
and  oredit  to  the  various  school  districts 
in  the  several  counties  the  amounts  due  each 
district  as  apportioned  and  reported  to  the 
county  treasurer  and  county  clerk  by  the 
state  board  of  educationj  # n 

Further,  with  regard  to  money  in  the  hands  of  the  county 
treasurer  apportioned  to  any  town,  city  or  consolidated  district, 
from  whatever  source  derived.  Section  165,343#  RSMo  1949,  provides: 

"Jhenover  any  state  or  county  school  money 
apportioned  to  any  town,  city  or  consolidated 
school  district  shall  have  been  paid  to  any 
county  or  township  treasurer,  as  now  provided 
by  law,  the  same  shall,  on  the  application 
of  the  treasurer  of  said  town,  city  or  con- 
solidated school  district,  be  paid  over  to 
him  by  said  county  or  township  treasurer, 
and  the  receipt  of  any  such  school  district 
treasurer  for  said  money  shall  be  a lawful 
voucher  for  the  disposition  of  said  money  by 
said  county  or  township  treasurer,  and  be 
accepted  as  such  by  the  county  court  or  other 
body  or  person  having  authority  by  law  to 
make  settlements  with  said  county  or  township 
treasurer ,n 

If  money  credited  to  the  various  school  districts  remains 
in  the  hands  of  the  county  treasurer  and  is  drawn  upon  by  warrants, 
he  does  have  the  duty  of  seeing  that  such  warrants  ere  in  proper 
form  (School  Dist,  No,  45  of  Pemiscot  Co,  v,  Correll,  266  S,W. 

136),  that  they  ure  paid  out  of  the  appropriate  fund,  and  other 
ministerial  duties  specified  in  Section  165.110#  RSMo  1949. 

However,  he  is  not  given  the  discretion  of  determining  whether 
funds  in  his  hands  credited  to  a school  district  have  been 
properly  apportioned  to  such  district,  nor  can  he  withhold  pay- 
ment of  funds  so  allocated  to  a district,  whether  derived  from 


- 5 - 


Honorable  Albert  L.  Hencke 


local  taxation  or  state  aid,  upon  any  assumption  that  such 
money  may  be  illegally  expended. 

In  the  c-se  at  hand  the  court  found  that  the  Dildehaus  and 
Krakow  schools  were  not  free  public  schools  and,  hence,  not 
entitled  to  be  supported  by  public  school  money  or  public  funds. 

The  Ziegenmeyer  school  was  found  to  be  a free  public  school 
and  entitled  to  be  supported  by  public  school  money  and  public 
funds.  All  are  but  p.rt  of  Reorganized  School  District  ITo.  8, 
Franklin  County,  Missouri.  It  is  apparent  that  said  district 
is  entitled  to  that  portion  of  the  public  school  money  appor- 
tioned to  the  district  for  tlx:  Ziegenmeyer  school  but  not  that 
portion  allocated  on  the  basis  of  attendance,  etc.,  at  the 
Qildehaus  and  Krakow  schools.  But  the  county  treasurer  has  no 
method  of  determining  what  portion  was  legally  allocated  to 
Reorganized  School  District  No.  8,  nor  does  he  huve  any  authority 
to  do  so.  The  county  treasurer  does  not  expend  school  money  belong- 
ing to  such  a district.  He  is  a mere  conduit. 

An  analogous  c. se  is  that  of  State  ex  rel.  Randolph  County 
v.  Evans,  2ij.O  Mo.  95#  14-5  S.^.  4-0#  where  it  was  held  that  the 
State  Superintendent  of  Schools  could  not  collaterally  attack 
the  truthfulness  or  correctness  of  an  enumeration  upon  which  the 
amount  of  state  aid  was  b sed.  In  quoting  with  approval  from  a 
New  Jersey  case  the  court  said  (Mo.  l.c.  106): 

"•The  whole  school  money  of  the  State  is 
thus  passed  down  to  the  township  collectors, 
and  they  are  ordered  to  pay  it  over  to  the 
town  superintendents;  and  then  the  town 
superintendents  are  ordered,  by  the  statute 
(Nix.  Dig.  735#  sec.  17)#  to  apportion  the 
whole  money  so  received  among  the  several 
school  districts.  In  the  ratio  of  the  number 
of  children  capable  of  attending  school 
between  the  ages  of  five  and  eighteen,  and 
to  pay  it  over,  on  the  orders  of  the 
trustees,  to  the  teachers;  so  that  it  will 
be  perceived  that  the  distribution  of  all 
the  school  funds,  both  state  and  township. 

In  every  county,  township,  and  district  of 
the  State,  is  based  upon  this  ascertain- 
ing of  the  children  by  the  district  trustees. 

The  whole  movement  depends  upon  the  fin- 
ality of  this  ascertainment.  If  this  return 
be  in  its  nature  judicial,  the  county 
collectors,  the  township  collectors,  the 
town  superintendents,  can  safely  pay  over 
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the  funds,  respectively,  as  co;jxaanded  by 
the  statute.  They  perform  merely  ministerial 
functions,  and  are  liable  to  indictment  for 
not  doing  so;  and  the  whole  school  system 
moves  on  harmoniously.  * * * w 

Therefore,  since  the  county  treasurer  is  given  no  discretion 
in  the  distribution  of  public  school  funds  in  his  hands  appor- 
tioned to  a reorganized  district,  and  was  not  enjoined  by  the 
court  from  distributing  such  funds  to  Reorganized  School  District 
No,  8,  Franklin  County,  Missouri,  he  must  obey  the  statutory 
mandate  and  either  turn  such  funds  over  to  the  treasurer  of 
Reorganized  School  District  No.  6,  Franklin  County,  Missouri, 
upon  the  application  of  the  treasurer  of  such  district  or,  in 
the  absence  of  such  application,  retain  such  funds  credited  to 
the  district  until  such  time  as  they  may  be  ordered  refunded  to 
the  public  school  fund  in  whole  or  in  part  by  some  legally  con- 
stituted body  authorized  to  make  such  an  order. 

As  for  the  funds  in  the  hands  of  the  county  treasurer 
raised  from  local  taxation  and  credited  to  Reorganized  School 
District  No,  8,  Franklin  County,  Mi  souri,  there  is  no  question 
but  that  these  funds  may  and  must  be  turned  over  to  the  district 
treasurer  upon  his  application  or  retained  to  the  oredit  of  such 
district  in  the  absence  of  such  application.  The  derivation 
and  source  of  those  funds  is  entirely  different  from  the  state 
aid  above  discussed.  The  basis  for  their  allocation  to  the 
district  is  not  that  of  number  of  days  of  attendance  of  pupils, 
average  attendance,  etc.,  as  in  the  oase  of  state  aid,  but 
rather  is  based  upon  the  amount  of  property  in  the  district 
subject  to  taxation  and  the  rate  of  taxation  previously  estab- 
lished for  school  purposes.  The  district  und  its  officers  are 
limited  in  the  manner  in  which  these  funds  may  be  expended  by 
virtue  of  recent  cases  decided  by  the  Missouri  Supreme  Court, 
but  the  duty  of  the  county  treasurer  with  respect  to  these 
funds  is  the  same  as  above  discussed  in  regard  to  the  funds 
derived  from  state  aid.  He  has  no  discretion  in  the  matter  and 
must  deliver  such  funds  to  the  treasurer  of  the  district  upon 
his  application  or  retain  them,  credited  to  the  district. 

This  opinion  is  confined  to  the  question  submitted  and 
does  not  purport  to  define  the  rights,  duties  or  liabilities  of 
any  other  person,  officer  or  legally  constituted  body. 

CONCLUSION 

It  is  the  opinion  of  this  office  that  a county  treasurer 
having  in  his  possession  funds  derived  in  part  or  wholly  from 
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allocation  of  state  aid  to  a reorganized  school  district  should, 
upon  the  application  of  the  treasurer  of  such  district,  transfer 
such  funds  to  the  district  treasurer,  or  absent  such  application, 
should  retain  such  funds  in  his  possession,  credited  to  the 
district,  until  ordered  to  refund  them  in  whole  or  in  part  to 
the  public  school  fund  by  some  legally  constituted  body  authorized 
to  make  such  an  order.  The  fact  that  3uch  funds  may  have  been 
allocated  on  an  improper  basis  and  consequently  involved  in 
litigation  wherein  injunctive  relief  was  granted  does  not  change 
this,  provided  that  the  court  decree  does  not  restrain  the 
county  treasurer  from  making  such  distribution.  Those  funds 
derived  from  local  taxation  should  be  credited  to  the  school 
district  and  transferred  to  the  treasurer  of  the  district  upon  the 
application  of  such  treasurer. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  John  J.  Inglish. 


Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 


JVI:ml:lrt 
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DIVISION  OF  HEALTH: 
PROSECUTING  ATTORNEY: 
ATTORNEY  GENERAL: 


The  Division  of  Health  may  join 
as  relator  in  an  action  by  the 
Prosecuting  Attorney  of  a county 
or  the  Attorney  General  of  the 
state  in  a legal  action;  that  the 
Prosecuting  Attorney  of  a county 
may  exercise  discretion  as  to 
whether  he  institutes  a civil  ac- 
tion when  requested  to  do  so  by  a 
state  department  such  as  the  Di- 
vision of  Health. 


September  26,  1953 


v Honorable  Hex  A.  Henson 
Prosecuting  Attorney 
Butler  County 
Poplar  Bluff,  Missouri 

Dear  Sir: 

This  department  is  in  receipt  of  your  recent  request  for 

an  official  opinion.  You  thus  state  your  request: 

"In  the  city  of  Poplar  Bluff,  Butler  County, 

Missouri,  we  have  an  out-dated  and  inadequate 
sower  system,  which  does  not  have  a disposal 
plant.  Sewage  is  piped  by  underground  sewer 
to  Black  River,  which  runs  through  the  city. 

"A  group  of  land  owners  in  one  section  of  the 
city,  which  was  recently  opened  for  the  con- 
struction of  new  homes,  have  petitioned  the  City 
Co  uncil  of  the  city  of  Poplar  bluff  to  extend  the 
present  sewer  system  so  that  the  residents  of  this 
new  area  can  use  the  present  sewer  system.  The 
City  Council  and  the  City  Engineers  presented  a plan 
to  the  State  Board  of  Health  shewing  the  present  sew- 
er system  and  proposed  extension,  and  asked  that  it 
be  approved.  The  State  Board  of  Health  refused  ap- 
proval, because  the  present  system  was  inadequate 
and  have  advised  the  city  officials  that  no  changes 
or  extensions  will  be  approved  in  the  city  of  Pop- 
lar Bluff  until  a disposal  plant  has  been  built. 

I have  been  advised  that  the  city  officials  are  pro- 
ceeding to  make  the  extension  of  the  present  sewer 
system  to  include  the  persons  affected  and  1 have 
also  been  aevined  that  the  State  Board  of  Health 
is  making  a request  that  I file  an  Injunction  Suit 
in  the  Circuit  Court  of  Butler  County  against  the 
city  of  Poplar  bluff,  to  stop  this  proposed  exten- 
sion. 
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"If  the  proposed  extension  is  enjoined  the  per- 
sons residing  in  this  area  will  be  damaged,  be- 
cause they  have  no  method  of  disposing  of  their 
sewage.  The  proposed  extension  in  my  opinion  is 
necessary  and  is  the  lessor  of  the  two  evils.  I 
am  also  of  the  opinion  that  in  the  event  I file 
an  injunction  suit  against  the  city  that  the  court 
upon  a hearing  would  not  grant  an  injunction  and 
tinder  the  circumstances  as  they  exist. 

"I  would  like  an  opinion  as  to  whether  or  not  the 
State  Board  of  Health  has  the  right  to  bring  an 
injunction  suit  under  these  circumstances  and  if 
it  is  my  duty  as  Prosecuting  Attorney  to  bring  the 
injunction  suit  at  the  request  of  the  State  Board  of 
Health,  even  though  I feel  that  the  suit  should  not 
be  filed  and  that  the  injunction  should  not  be  grant- 
ed. 

"Since  the  construction  of  this  new  extension  is  now 
started,  I would  appreciate  hearing  from  you  as  early 
as  possible." 

In  regard  to  the  power  of  the  Division  of  Health  of  the  Depart 
ment  of  Public  Health  and  Welfare  to  file  such  a suit  as  is  the  sub 
ject  of  your  inquiry,  we  refer  to  the  crse  of  State  ex  rel.  Shartel 
Atty.  Gen.,  et  al.  v.  Humphreys,  93  S.W.  2d  9 2lj..  This  was  an  ac- 
tion in  mandamus  by  the  State  of  Missouri  at  the  relation  of  the 
Attorney  General  and  the  State  Board  of  Health  to  compel  the  cities 
of  Maplewood  and  Richmond  Heights  to  do  certain  things  regarding 
sewers  and  to  abate  a public  nuisance.  At  l.c.  927  of  its  opinion, 
the  Court  states: 

"The  next  question  is:  Did  relators  have  auth- 
ority to  institute  and  prosecute  this  cause?  The 
nuisance  sought  to  be  abated  was  a public  nuisanee 
and  a grievous  one,  and  it  also  appears,  as  alleged, 
that  the  State  Board  of  Health  endeavored,  without 
avail,  to  get  Maplewood  and  Richmond  Heights  to 
agree  upon  some  plan.  Despairing  of  any  relief  by 
conference  and  persuasion,  the  State  Board  of  Health 
brought  the  matter  to  the  attention  of  the  Attorney 
General  and  this  cause  was  filed.  Section  9015,  R.S. 

1929*  Mo.  St.  Ann.  Sec.  9015*  p.  ij.178*  makes  it  the 
duty  of  the  State  Board  of  Health  'to  safeguard  the 
health  of  the  people  in  the  State,  counties,  cities, 
villages  and  towns,'  and  under  the  facts  here  the 
Attorney  General  could  have  properly  proceeded  with 
or  without  joining  as  relator  with  the  State  Board 
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of  Health.  Section  12276,  R.S.  1929,  Mo.  St.  Ann. 

Sec.  12276,  p.  586;  I4.6  C.J.  740;  State  ex  rel 

Crow  v.  Canty,  207  Mo.  439,  105  S.W.  1078,  15  L.R.A. 
(N.S.)  747,  123  Am.  St.  Rep.  393,  13  Ann.  Cas.  787; 
State  ex  rel.  Lamm  v.  City  of  Sedalia  (Mo.  App.)  24l 
S.W.  656;  State  ex  rel.  Detienne  v.  City  of  Vandalia, 
119  Mo.  App.  406,  416,  94  S.W.  1009." 

In  this  regard  the  Court,  in  the  case  of  State  ex  rel.  Wes- 
thues  ▼,  Sullivan,  263  Mo.  546  stated,  at  l.c.  569: 

"The  first  contention  is  that  Henry  J.  Westhues,  as 
Prosecuting  Attorney  of  Cole  County,  was  not  author- 
ized to  bring  this  suit,  in  the  name  of  the  State. 

That  there  are  certain  suits  which  the  prosecuting 
attorneys  of  the  counties  can  bring  in  the  name  of 
the  State  is  made  apparent  by  our  more  recent  hold- 
ings. (State  ex  rel.  v.  Lamb,  237  Mo.  l.c.  450  and 
454;  State  ex  rel.  v.  Williams,  221  Mo.  l.c.  261.) 

"The  whole  matter  is  thoroughly  discussed  by  FERR1SS, 
J.,  in  the  Lamb  case,  supra.  The  rule  is,  that  such 
prosecuting  officer  can  not  proceed  in  the  name  of 
the  State,  save  and  except  the  matters  involved  are 
matters  arising  within  and  pertaining  to  the  juris- 
diction of  such  proseouting  officer.  In  other  words, 
they  must  be  matters  whiP.fr  concern  the  State  in  the 
limited  territory  over  which  such  officer  has  control, 
or  in  which  he  has  power  to  act.  His  limit  is  the 
county  for  which  he  was  elected.  Westhues  as  Prose- 
cuting Attorney  of  Cole  County  can  use  the  name  of 
the  State  in  such  matters  in  which  the  State  is  inter- 
ested within  the  confines  of  the  said  County  of  Cole. 
The  real  question  is  whether  or  not  the  things  pleaded 
are  matters  localized  to  Cole  County,  or  whether  the 
State's  Interest  in  the  proceeding  is  one  of  broad 
expanse,  and  covering  a matter  having  a state  situs 
rather  than  a county  situs.  If  the  latter,  the  State 
must  proceed  through  the  Attorney-General;  if  the 
former*  it  may  proceed  through  the  local  prosecuting 
officer*  Upon  this  point  nothin  can  be  added  to  the 
learning  of  the  two  recent  cases  cited,  supra.  In  ad- 
dition the  statutes  fix  their  respective  lines  of  ac- 
tion. That  of  the  Attorney-General  is  state-wide, 
whilst  that  of  the  proseouting  attorney  is  local. 
Whether  the  one  or  the  other  can  act  must  be  determined 
from  the  nature  of  t he  subject-matter  of  the  action.<H* 
* # " 
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From  the  above  it  appears  that  while  the  Division  of 
Health  as  an  agency  of  the  State  of  Missouri,  cannot  itself 
file  the  type  of  lawsuit,  injunction,  which  you  mention,  it 
can  properly  request  the  Attorney  General  of  the  State  of 
Missouri  or  the  Prosecuting  Attorney  of  a county  to  do  so, 
and  may  Join  as  relator  therein. 

Your  next  inquiry  is,  whether,  when  so  requested,  it  is 
your  absolute  duty  as  Prosecuting  Attorney  to  file  such  suit. 

In  this  r egard  we  direct  attention  to  a copy  of  an  opinion  ren- 
dered by  this  department  on  June  9»  1950,  to  honorable  Robert 
A.  Dempster,  Prosecuting  Attorney  of  Scott  Cocnty.  This  opinion 
holds  that  a Prosecuting  Attorney  may  exercise  discretionary 
powers  in  instituting  civil  actions  in  which  his  county  is  con- 
cerned. We  would  emphasize  that  if  the  Prosecuting  Attorney 
refuses  to  institute  such  proceedings  his  reasons  for  doing 
so  should  net  be  personal,  but  based  upon  sound  legal  grounds. 

CONCLUSION 

It  is  the  opinion  of  this  department  that  the  Division 
of  Health  may  join  as  relator  in  an  action  by  the  Prosecuting 
Attorney  of  a county  or  the  Attorney  General  of  the  state  in 
a legal  action;  that  the  Prosecuting  Attorney  of  a county  may 
exercise  discretion  as  to  whether  he  institutes  a civil  action 
when  requested  to  do  so  by  a state  department,  such  as  the  Di- 
vision of  Health. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Mr.  Hugh  P.  Williamson. 


Yours  very  truly. 


HPW/ld 


JOHN  M.  DALTON 
Attorney  General 


HIGHWAY  ENGINEERS:  ) 1.  That  the  county  highway  engineer  in  a county 

) of  the  third  class  can  claim  his  per  diem  wage 
PUBLIC  OFFICERS:  ) only  for  those  days  in  which  he  actually  performs 

) statutory  services  as  county  highway  engineer. 
COMPENSATION:  ) 

2.  Consultation  with  "interested  persons"  other 
than  those  with  whom  it  is  the  statutory  duty  of  the  highway  engineer 
to  consult,  is  not  the  performance  of  services  as  county  highway 
engineer  from  which  he  is  entitled  to  claim  compensation. 

3.  The  county  court  is  vested  with  a broad  discretion  in  determining 
whether  on  any  given  day  the  county  highway  engineer  has  devoted  to 
his  duties  enough  time  to  earn  his  daily  wage. 

December  22,  1953 


Mr.  George  Henry 
Prosecuting  Attorney 
Newton  County 
Neosho,  Missouri 

Dear  Sir: 

we  render  herewith  our  opinion  based  upon  your  request 
of  November  19,  1953#  which  request  reads  as  follows: 

"Recently  your  office  rendered  an 
opinion  as  to  the  salary  which  county 
highway  engineers  in  third  and  forth 
class  counties  are  to  receive  under 
authority  of  Section  61.190  Revised 
Statutes  of  Missouri,  19i;9#  as  amended 
by  laws  of  1953 • -’hat  opinion  stated 
that  in  counties  of  class  3*  county  high- 
way engineers  are  to  receive  not  in  excess 
of  - 10.00  per  day,  for  each  day  actually 
served  as  county  highway  engineers. 

"Our  county  court  has  recently  appointed 
a county  highway  engineer  for  a period 
of  one  year.  He  will  not  be  engaged  in 
field  work  or  office  work  every  working 
day  of  tne  month,  but  he  will  hold  the 
appointment  for  each  working  day  of  the 
month  aid  we  respectfully  request  the 
opinion  of  your  office  as  to  whether  or 
not  he  can  be  paid  on  the  basis  of  the 
number  of  working  days  in  a month  for  holding 
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the  position  of  county  nighway  engineer. 

As  I recall,  this  bill  was  passed  so  that 
it  would  enable  the  various  oounty  courts 
to  pay  their  county  highway  engineers.  In 
as  much  as  these  are  skilled  men,  it  is 
practically  impossible  to  get  a man  to 
work  for  $10.00  per  day  and  those  oounty 
highway  engineers  who  were  instrumental 
in  getting  this  bill  before  the  House 
were  of  the  opinion  that  the  purpose  of 
the  bill  was  to  enable  the  county  courts 
to  appoint  a county  highway  engineer  and 
to  pay  him  enough  salary  tc  get  the  work 
done. 

"As  with  other  county  officers,  the  man 
holding  the  position  of  county  highway 
engineer  is,  of  course,  contacted  at  his 
office  by  interested  persons  requesting 
information  on  county  highway  problems. 

In  the  event  that  he  is  consulted  with 

such  problems  and  does  no  other  work  on 

that  particular  day  as  county  highway  engineer, 

is  he  to  be  considered  as  actually  serving 

as  county  highway  engineer  on  that  day, 

so  as  to  receive  a day's  compensation  under 

the  provisions  of  Section  61.190? 

"W©  will  appreciate  the  opinion  of  your  office 
on  this  matter." 

The  request  may  be  broken  down  into  two  separable  questions. 

They  are  these: 

1.  **e  will  not  be  engaged  in  field  work  or  office  work 
every  working  day  of  the  month,  but  he  will  hold 
the  appointment  for  each  working  day  of  the  month 
and  we  respectfully  request  the  opinion  of  your 
office  as  to  whether  or  not  he  can  b e paid  on  the 
basis  of  the  number  of  working  days  in  a month 

for  holding  the  position  of  county  highway  engineer. 

2.  As  with  other  county  officers,  the  man  holding  the 
position  of  county  highway  engineer  is,  of  courso, 
contacted  at  his  office  by  interested  persons  re- 
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questing  information  on  county  highway  problems. 

In  the  event  that  he  is  consulted  with  such  prob- 
lems and  does  no  other  work  on  that  particular  day 
as  county  highway  engineer,  is  he  to  be  considered 
as  actually  serving  as  county  highway  engineer  on 
that  day,  so  as  to  receive  a day's  compensation 
under  the  provisions  of  Section  61.190? 

In  answer  to  your  first  question,  it  is  the  opinion  of  this 
office  that  payment  cannot  be  on  the  basis  of  working  day  during 
which  the  highway  engineer  holds  the  appoirlment  but  must  be 
based  on  the  days  which  he  actually  performs  services  as  high- 
way engineer.  The  statute.  Section  61.190,  V.A.M.S.,  August 
Pamphlet,  House  Bill  339,  67th  General  Assembly,  reads  thus: 

”1.  In  all  counties  of  the  second  class 
the  county  highway  engineer  shall  receive 
an  annual  salary,  to  be  fixed  by  the  county 
court,  of  not  to  exceed  four  thousand  dollars, 
payable  monthly  out  of  the  county  treasury. 

"2.  In  all  counties  of  the  third  and  fourth 
class  the  county  highway  engineer  shall  re- 
ceive as  compensation  an  amount  fixed  by  the 
county  court,  for  each  day  he  shall  actually 
serve  as  county  highway  engineer.  The  amount 
so  fixed  shall  not  exceed  ten  dollars  per 
day  in  counties  of  class  three  nor  eight 
dollars  per  day  in  counties  of  class  four. 

All  such  compensation  shall  be  payable 
monthly  out  of  the  county  treasury.” 

This  statute  contemplates  that  the  office  of  highway 
engineer  in  a third  class  county  is  not  a full  time  job,  but 
that  the  work  is  intermittent,  j-t  states  that  the  highway 
engineer  is  to  receive  pay  for  "each  day  he  shall  actually 
serve  as  county  highway  engineer."  (Emphasis  ours.*J 

Had  the  legislative  intent  been  that  he  should  receive 
pay  for  each  day  he  held  the  appointment  the  wage  would  have 
been  on  a monthly  or  annual  basis  and  not  on  a per  diem  basis. 

As  to  question  No.  2,  mere  consultation  with  "interested 
persons"  is  not  a statutory  duty  of  the  highway  engineer.  (See 
Chapter  61,  RSMo  19^9).  Consultation  with  road  overseer,  being 
part  of  the  highway  engineer's  statutory  duties,  (see  Section 
61.220  and  61.290,  HSMo  19i|9)  would  be  performance  of  services 
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as  county  highway  engineer  and  for  which  the  highway  engineer 
would  be  entitled  to  compensation. 

As  to  the  amount  of  time  the  highway  engineer  must 
serve  in  a given  day  in  order  to  earn  his  per  diem  stipend, 
it  is  difficult  to  say.  Casual  consultation  for  five  minutes 
on  a given  day  probably  would  not  entitle  the  highway  engineer 
to  his  daily  wage.  On  the  other  hand,  the  statute  probably 
does  not  require  that  he  serve  a full  eight-hour  day  in  order 
to  earn  the  wage.  In  this  matter  the  county  court  is  vested 
with  a broad  discretion. 


CONCLUSION 


It  is  the  opinion  of  this  office: 

1.  That  the  county  highway  engineer  in  a county  of  the 
third  class  can  claim  his  per  diem  wage  only  for  those  days  in 
which  he  actually  performs  statutory  services  as  county  high- 
way engineer. 

2.  Consultation  with  "interested  persons"  other  than 
those  with  whom  it  is  the  statutory  duty  of  the  highway 
engineer  to  consult,  is  not  the  performance  of  services  as 
county  highway  engineer  from  which  he  is  entitled  to  claim 
compensation • 

3.  The  county  court  is  vested  with  a broad  discretion 
in  determining  whether  on  any  given  day  the  county  highway 
engineer  has  devoted  to  his  duties  enough  time  to  earn  his 
daily  wage. 

The  foregoing  opinion,  which  I hereby  approve  was 
prepared  by  my  Assistant,  Mr.  W.  Don  Kennedy. 


Yours  very  truly 


JOHN  K.  DALTON 
ATTORNEY  GENERAL 


WDaihrsma 


DIVISION  OF  PENAL  INSTITUTIONS:  Provision  for  "delayed  shipment" 

incorporated  in  contract  for  purchase 
CONTRACTS:  of  raw  materials  by  reference  is  valid* 
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April  28,  1953 


Mr.  C.  M.  Hill 

Superintendent  of  Industries 
Division  of  Penal  Institutions 
Jefferson  City,  Missouri 

Dear  Mr.  Hill: 

Reference  is  made  to  your  letter  requesting  an 
official  opinion  of  this  department.  The  letter  of 
inquiry  is  quite  lengthy  and  contains  matter  not  germane 
to  the  legal  question  involved,  and  we,  therefore,  have 
summarized  its  content  as  follows: 

On  the  second  day  of  December,  1952,  a 
contract  was  entered  into  between  your- 
self, as  Superintendent  of  Industries, 

Division  of  Penal  Institutions,  Depart- 
ment of  Corrections  of  the  State  of 
Missouri,  and  a firm  dealing  in  raw 
materials  used  in  the  operation  of  the 
Missouri  State  Twine  Company  manufacturing 
plant.  The  particular  contract  related 
to  the  purchase  of  approximately  three 
hundred  tons  of  sisal.  It  was  and  will 
be  hereinafter  referred  to  as  the  "Short 
Form  Hard  Fibres  Contract."  It  provided 
for  shipment  to  be  made  in  the  months 
of  December,  1952,  and  January,  1953* 

The  contract  contained  the  following 
provision: 

"This  is  a short  form  of  the  current 
Standard  Form  of  Hard  Fibres  Contract 
as  amended  of  the  Hard  Fibres  Associ- 
ation. All  the  terms  and  conditions  of 
the  current  Standard  Form  # # » are 
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made  a part  of  this  contract  as  if  set 
forth  here  in  full.  * * *" 

i'he  current  "Standard  Form"  referred  to 
contains  the  following  provision: 

"Seller  is  not  liable  for  delay  or 
failure  in  shipment  due  to  any  laws, 
regulations,  orders,  actions,  inter- 
ventions and  instructions  of  the  Govern- 
ment or  any  department  thereof  ( civil 
or  military)  of  the  United  States  or 
any  foreign  government  whether  made 
prior  or  subsequent  to  the  making  of 
this  contract  or  to  any  contingencies 
whatsoever  beyond  Seller's  control 
whether  or  not  similar  to  the  foregoing 
and  whether  or  not  now  in  contemplation 
of  either  of  the  parties  hereto  and 
if  Seller  shall  thereby  be  unable  to 
ship  all  or  any  portion  of  the  goods, 
(hereinafter  referred  to  as  the  'delayed 
delivery')  within  the  time  specified, 
the  time  for  shipment  of  such  delayed 
delivery  shall  automatically  be  extended 
for  a pei^lod  of  60  days : *» 

(emphasis  ours.) 

The  shipment  was  not  made  in  either  of 
the  months  mentioned  in  the  original 
contract  due  to  factors  alleged  by  the 
contracting  vendor  to  put  into  force 
the  last  quoted  portion  of  the  Standard 
Form.  Shipment  was  made  from  the  point 
of  origin  within  the  sixty  day  extension 
period. 

No  question  is  presented  as  to  the  fora 
of  the  contract  except  as  noted  below, 
nor  as  to  the  authority  of  the  purported 
agent  or  agents  of  the  State  of  Missouri 
to  execute  the  same. 

Upon  the  foregoing  facts,  the  sole  question 
presented  and  the  only  question  which  this 
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opinion  is  to  be  construed  as  passing 
upon  is  whether  or  not  the  provision  i‘or 
"delayed  shipment"  became  a part  of  the 
original  contract  by  reason  of  reference 
thereto  in  such  original  contract. 

The  general  rule  with  respect  to  the  incorporation  of 
matters  not  appearing  in  a contract,  by  reference  to  such 
extraneous  matter  in  such  original  contract,  is  stated 
thusly  in  17  C.J.S.,  page  716: 

"Sec.  299 • *ritings  which  are  made 
a part  of  the  contract  by  annexation  or 
reference  will  be  so  construed;  but 
where  the  reference  to  another  writing 
is  made  for  a particular  and  specified 
purpose  such  other  writing  becomes  a 
part  of  the  contract  for  such  specified 
purpose  only. 

"Reference  is  sufficient  without  actual 
annexation. " 

That  the  holdings  of  the  appellate  courts  of  Missouri 
in  regard  to  this  part  of  the  law  of  contracts  is  in  aocord 
with  the  general  rule  quoted  appears  from  Spitcaufsky  v. 
State  Highway  Commission  of  Missouri,  159  S.W.  2d  6I4.7, 
from  which  we  quote,  l.c.  657 * 

"When  the  above  testimony  and  the 
appropriate  table  were  tendered,  and 
again  when  the  Commission  made  an  offer 
of  proof,  respondent's  counsel  objected 
on  the  ground  that  the  mere  reference 
to  the  weighted  tables  in  the  contract 
documents  did  not  make  them  a part  of 
the  contract;  that  no  copy  thereof  was 
given  to  respondent,  and  there  was  no 
proof  that  he  knew  of  them.  We  are 
unable  to  see  any  merit  in  this  objection. 

The  table . though  a separate  document. 
could  be  incorporated  in  the  construction 
contract  bv  reference . 12  Am.  Jur.,  Sec. 

21|5 , p • 78l;  13  ^ tT.7  Sec.  126,  p.  304-, 

Sec.  588*  p.  530;  17  C.J.S.,  Contracts, 

Sec.  58,  p.  4-08;  17  C.J.S.,  Contracts, 
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Sec.  299,  p.  716.  Clause  13  of  respon- 
dent's proposal  or  bid  agreed  'to  complete 
the  work  within  the  specified  number 
of  weighted  time  units';  and  Clause  llj. 
declared  that  if  changes  in  the  plans 
for  the  work  required  more  time  for  its 
completion,  'a  reasonable  extension 
of  time  based  upon  the  weighted  time 
units  will  be  allowed.'  Sec.  1-7  of 
the  Specifications  stated  that  if  extra 
or  additional  work  was  ordered  by  the 
engineer,  an  extension  of  contract 
time  would  be  allowed  based  upon  the 
weighted  time  tables.  The  same  section 
in  another  place  recited  that  the  tables 
were  on  file  in  the  offices  of  the 
Commission.  Undoubtedly  the  table  used 
was  a part  of  the  contract  and  admissible 
as  such,  and  also  to  show  respondent 
had  not  completed  the  project  in  the 
contract  time." 


(ittaphasis  ours.) 

To  the  same  effect  are  the  oases  of  Killman  v.  City  of 
Carthage,  2^7  S.W.  992,  State  ex  rel.  Central  States  Life 
Insurance  Company  v.  MoElhinney,  90  S.W.  2d  and  Swlnney 

v.  Insurance  Company,  8 S.W.  2d  1090. 

We,  therefore,  reach  the  view  that  the  provision 
relating  to  "delayed  shipment"  found  in  the  current  Hard 
Fibres  Association  Standard  Form,  Hard  Fibres  Contract, 
was  incorporated  in  the  original  contract  by  reason  of 
having  been  referred  to  in  such  original  contract,  and 
that  such  provision  is  and  was  valid  under  the  law  of 
Missouri. 


CONCLUSION 


In  the  premises,  we  are  of  the  opinion  that  the  contract 
referred  to  in  your  letter  of  inquiry  and  in  the  foregoing 
opinion,  contained  as  a valid  part  thereof  the  provision 
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permitting  the  contracting  vendor  to  delay  shipment  of 
the  subject  matter  of  the  contract  for  a period  of  not 
to  exceed  sixty  days  from  the  shipment  date  provided  in 
the  original  contract,  for  any  of  the  causes  enumerated 
in  Section  17  of  the  Hard  Fibres  Association  Standard 
Form,  Hard  Fibres  Con tract. 

*Ve  have  no  knowledge  as  to  the  facts  claimed  by  the 
contracting  vendor  to  authorize  "delayed  shipment"  on 
its  part,  and  therefore  do  not  assume  to  pass  upon  the 
question  as  to  whether  such  facts  constitute  a lawful 
excuse  for  failure  to  ship  the  subject  matter  of  the 
contract  within  the  time  prescribed  in  the  original 
contract. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  Will  F.  Berry,  Jr. 


Yours  very  truly. 


WFB/lrt/fh 


JOHN  M.  DALTON 

Attorney  General 


SPECIAL  ROAD  DISTRICTS:  Commissioners  of  special  road  district 

should  continue  to  carry  on  business  of 
district  pending  appeal  from  county 
court  decision  dissolving  such  district. 
County  treasurer  may  honor  warrants 
properly  issued  by  commission  pending 
such  appeal* 

JOHN  M.  DALTON 

xxxxxxxxx 

August  4>  1953 


John  C.  Johnson 

xxxxxxxx 


Honorable  Andrew  J*  Higgins 
Prosecuting  Attorney 
Platte  County 
Platte  City,  Missouri 


Dear  Mr*  Higgins: 

This  is  in  response  to  your  request  for  an  opinion  dated 
June  18,  1953*  which,  omitting  caption  and  signature,  reads 
as  follows: 


"Mr*  W*  M*  Couch,  Treasurer  of  Platte 
County,  requests  the  opinion  of  your 
office  in  the  following  situation: 

"On  June  1,  1953*  the  western  benefit 
Special  Road  District  of  Platte  County, 
Missouri,  was  dissolved  under  the  pro- 
visions of  Sections  233*290  to  233*315* 

R,S*  Mo*  19J+9*  Thereafter,  the  objectors 
to  the  dissolution  filed  their  Appeal 
Bond  and  Notice  of  Appeal*  Said  appeal 
will  in  all  probability  not  be  heard 
until  the  September  Term  of  Court,  1953» 

"1*  Pending  the  decision  on  the  appeal, 
is  there  any  authority  in  either  the 
commissioners  of  the  district  or  the 
trustee  in  dissolution,  appointed  by  the 
County  Court  to  carry  on  the  business  of 
the  Special  Road  District? 

"2*  If  either  of  the  above  have  such 
authority,  may  the  County  Treasurer  honor 
the  warrants  issued  by  either  of  the  parties 
for  labor,  materials,  and  supplies?" 
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You  mention  that  the  special  road  district  in  question 
was  dissolved  under  the  provisions  of  sections  233*290  through 
233*315#  RSMo  1949*  he  express  no  opinion  herein  as  to  the 
constitutionality  of  provisions  of  those  sections  with  regard 
to  the  disincorporatlon  of  special  road  districts. 

Assuming  the  constitutionality  of  Sections  233*290  and 
2 33*295#  with  regard  to  the  dissolution  of  special  road  districts* 
we  must  consider  as  basic  in  the  questions  presented  by  you  the 
effect  of  an  appeal  from  the  oounty  court  to  the  cirouit  court. 

The  circuit  court  is  vested  with  jurisdiction  of  appeals  from 
the  county  court  by  virtue  of  Section  478*070,  RSMo  1949#  the 
applicable  portion  of  which  reads  as  follows: 

nThe  circuit  courts  in  the  respective 
counties  in  which  they  may  be  held  shall 
have  power  and  jurisdiction  as  follows: 

"(4)  Appellate  Jurisdiction  from  the 
judgment  and  orders  of  county  courts, 
probate  courts  and  magistrates,  in  all 
cases  not  expressly  prohibited  by  law, 
and  shall  possess  a superintending  con- 
trol over  them,  and  a general  control  over 
executors,  administrators,  guardians,  cura- 
tors, minors,  idiots,  lunatics  and  persons 
of  unsound  mind*" 

The  faot  that  an  appeal  still  lies  from  a finding  of  a 
county  court  to  the  circuit  court  by  virtue  of  tills  section 
since  the  adoption  of  the  Constitution  of  Missouri,  1945#  was 
decided  in  In  re  City  of  Kinloch,  242  S.W.  (2d)  59#  l.c*  64, 
wherein  the  court  said: 

"seotion  478*070(4)#  R.S*  1949#  formerly 
Section  2100,  R.S.  1939#  has  been  con- 
strued as  applicable  to  and  providing  for 
appeals  from  county  court  judgments  and 
orders  in  cases  which  parla'-e  in  some 
respect  of  the  characteristics  of  an  action 
at  law  'or  in  equity  (Section  49.230,  R.S. 

1949,  formerly’ Section  2490,  R.S.  1939), 
and  in  which  the  circuit  court  can  hear  the 
evidence  and  from  that  enter  up  a judgment 
of  its  own.  State  ex  rel.  Dietrich  v. 

Daues,  315  Mo.  701,  287  S.W.  430;  Bradford 
v.  Phelps  County,  357  Mo.  830,  210  S.W.  (2d) 


2 


Honorable  Andrew  J.  Higgins 


996 j In  re  City  of  Uniondale,  supra*  we 
see  no  reason  why  the  Sections  should  not 
continue  to  be  available  and  Implement  an 
appeal  from  ths  determination  of  a county 
court  in  incorporating  or  disincorporating 
proceedings  in  so  far  as  the  determination 
calls  for  the  exercise  of  duties  Judicial 
in  nature* " 

The  exaot  manner  in  which  such  appeals  shall  be  taken  from 
county  courts  to  circuit  courts,  and  the  manner  in  which  such 
cases  shall  be  handled  on  appeal  in  the  circuit  court,  is  set 
forth  in  Section  49*230,  RSMo  191+9: 

"In  all  cases  of  appeal  from  the  final 
determination  of  any  case  in  a county 
court,  such  appeal  shall  be  prosecuted 
to  the  appellate  court  in  the  same  manner 
as  is  now  provided  by  law  for  the  regu- 
lation of  appeals  from  magistrates  to 
circuit  courts,  and  when  any  case  shall 
be  removed  into  a court  of  appellate 
Jurisdiction  by  appeal  from  a county  court, 
such  appellate  court  shall  thereupon  be 
possessed  of  such  cause,  and  shall  proceed 
to  hear  and  determine  the  same  anew,  and 
in  the  same  manner  as  if  such  cause  had 
originated  in  such  appellate  court,  without 
regarding  any  error,  defect  or  informality 
in  the  proceedings  of  the  county  court* " 

Sections  512*180  through  512*320,  RSMo  1949,  prescribe  the 
manner  in  which  appeals  shall  be  taken  from  magistrate  courts  to 
circuit  courts*  We  assume  that  the  appeal  in  the  case  at  hand 
was  perfected  according  to  the  rules  prescribed  for  appeals  from 
magistrate  courts* 

In  the  case  of  State  ex  rel*  McDermott  Realty  Co*  v* 
Mcglhinney,  246  Mo*  44*  151  S.W*  457*  the  Supreme  Court  considered 
the  effect  of  an  appeal  from  the  county  court  to  the  circuit  court. 
The  court  said.  Mo*  l*c*  54: 

n * * On  the  other  hand,  either  party 
is  entitled  to  an  appeal  in  a private 
road  case,  from  any  Judgment  or  order  of 
the  county  court  not  expressly  prohibited 
by  law  (Sec.  3956,  R.S.  1909*  Colville  v. 
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Judy,  73  Mo*  651 J State  ex  rel*  v* 

Wietuaupt,  supra),  and  the  effect  of  such 
an  appeal  (Sec*  4091,  R*S*  1909)  Is  that 
the  'appellate  court  shall  thereupon  be 
possessed  of  such  cause,  and  da  all  proceed 
to  hear  and  determine  the  same  anew,  and 
in  the  same  manner  as  if  such  cause  had 
originated  in  such  appellate  court,  without 
regarding  any  error,  defect  or  informality 
in  the  proceedings  of  the  county  court. ' 

* * * In  appeals  from  inferior  courts,  viiere 
provision  for  an  unrestricted  trial  de  novo 
is  made,  it  is  well-recognized  law  tKat  tne 
judgment  appealed  from  is  vacated, 

The  effeot  of  that  ruling  and  numerous  other  cases  on  the 
subject  is  to  hold  that,  upon  an  appeal  from  the  county  court 
to  the  circuit  court,  the  findings  and  rulings  of  the  county 
court  are  nullified  unless  the  appeal  be  dismissed*  The  cause 
is  tried  anew  in  the  circuit  court  and  the  effect  is  the  same 
as  if  the  case  had  never  been  heard  in  the  comity  court*  That 
being  so,  it  follows  that  in  your  case  there  has  not  as  yet  been 
any  final  order  dissolving  the  special  road  district.  The  com- 
missioners then  are  the  persons  still  in  the  position  of  authority 
with  respect  to  the  special  road  district  and  should  carry  on  the 
business  of  the  district  pending  appeal  as  if  no  order  had  been 
Issued  by  the  county  court. 

Since  there  has  been  no  final  order  dissolving  the  special 
road  district,  and  since  the  commissioners  exercise  control  and 
jurisdiction  over  the  affatr*3  of  the  district,  the  county  treas- 
urer may  honor  the  warrants  issued  by  the  commission  pending 
final  decision  of  the  case  on  appeal  by  virtue  of  Section  233*185, 
RSMo  1949,  which  says  that:  "All  money  paid  to  the  county  treas- 
urer and  placed  to  the  credit  of  the  district  shall  be  paid  out 
only  on  warrants  signed  by  the  president  or  vice-president  and 
attested  by  the  secretary,  except  as  may  be  otherwise  authorized 
by  law." 


CONCLUSION 


It  is  the  opinion  of  tuia  office  that,  pending  appeal  from 
the  decision  of  a county  court  dissolving  a special  road  district, 
the  commissioners  of  the  special  road  district  should  continue 
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to  carry  on  the  business  of  the  district.  It  is  the  further 
opinion  of  this  office  that,  pending  appeal,  the  county  treasurer 
may  honor  the  warrants  of  the  commission  executed  according  to 
the  provisions  of  lection  233.185,  RSMo  19l*-9. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  ray  Assistant,  Mr.  John  W.  Inglish. 


Yours  very  truly. 


JWIxml 


JOHN  M.  DALTON 
Attorney  General 


CORONERS:  It  is  the  duty  of  the  county,  in  a county  of  the  third 

OFFICE  SPACE:  class,  to  furnish  the  county  coroner  an  office  or  space 
COUNTY  COURT:  to  carry  on  his  official  duties;  to  maintain  and  equip 
SEC.  Ij.9»510:  said  office;  to  provide  supplies  and  equipment  as  are 
RSMo.  19m-9s  shown  to  be  absolutely  necessary;  all  to  be  taken  care 
of  and  paid  for  out  of  county  treasury,  as  provided  for 
D.'ihTON  *n  Sec*  ^-9*510,  RSMo.  19l|9»  as  county  court  may  direct. 


JOHN  14. 

xucmxxjucx 


Mr.  Robert  Hoelscher 
Prosecuting  Attorney 
barren  County 
Vvarrenton,  Missouri 


February  25,  1953 


xmm 

J.  C.  Johnsen 


Dear  Sir: 


Your  recent  letter  containing  a request  for  an  opinion  has 
been  assigned  to  me  to  answer.  Said  request  is  as  follows: 

"May  the  County  Court  legally  allow  the 
Coroner  additional  compensation  such  as 
office  rent,  telephone  expense  etc?  At 
present  the  office  of  the  Coroner  is 
located  in  hie  home  and  he  is  receiving 
no  operating  expenses  from  the  county." 


V.arren  County  is  a county  of  the  third  class. 


The  coroner  being  a county  officer  we  believe  the  statute 
applicable  in  answering  your  request  to  be  Section  1|9*510,  RSMo.  I9I4.9* 
which  states  as  follov<s: 


"l4.9.5lfl»  County  to  provide  and  equip  offices.— 

It  shall  be  the  duty  of  the  county  to  provide 
offices  or  space  where  the  officers  of  the 
oounty  may  properly  carry  on  and  perform  the 
duties  and  functions  of  their  respective  offices. 

Said  county  shall  maintain,  furnish  and  equip 
said  offices  and  provide  them  with  the  necessary 
stationery,  supplies,  equipment,  appliances  and 
furniture  all  to  be  taken  care  of  and  paid  out 
of  the  county  treasury  of  said  county  at  the 
time  and  in  the  manner  that  tlie  county  court 
may  direct." 

Considering  the  terms  of  the  statute  we  are  of  the  opinion  that 
it  makes  it  the  duty  of  the  county  to  provide  an  office  or  space 
where  the  coroner  may  properly  carry  on  and  perform  the  duties  and 
functions  of  his  office;  that  it  is  the  duty  of  the  county  to  main- 
tain, furnish  and  equip  his  office  and  provide  only  such  necessary 
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supplies,  equipment,  appliances  and  furniture  as  are  shown  to  be 
needed,  all  to  be  taken  care  of  and  paid  for  out  of  the  county 
treasury  at  the  time  and  in  the  manner  that  the  county  court  may 
direct. 

We  feel  we  are  further  fortified  in  our  opinion  by  the  case  of 
Zwing  v.  Vernon  Co.,  Il6  S.W.  518,  216  Mo.  681,  where  in  his  opinion 
at  pages  689  to  69^  and  695>  to  696,  said: 

"However,  by  parity  of  reasoning,  some  aid  may 
be  borrowed  from  our  decisions;  for  instance, 
in  pioneer  times  so  early  as  1832  the  question 
was  here  whether  it  was  the  duty  of  Boone 
county  to  furnish  its  circuit  clerk  a room  to 
keep  his  office.  (County  of  Boone  v.  Todd,  3 Mo., 
star  p.  llj.0)  The  county  refused  to  supply  such 
room  and  Mr.  Todd,  the  clerk  furnished  one.  He 
presented  his  account  for  rent  to  the  circuit 
court.  That  court  allowed  it  in  the  sum  of  $120. 

Thereat  the  county  court  refused  to  draw  a warrant 
and  Todd  sued  out  a conditional  mandamus.  A 
peremptory  writ  being  finally  awarded,  Boone 
County  brought  error.  The  judgment  was  affirmed 
partly  on  the  theory  that  the  statute,  as  it  then 
read,  required  clerks  to  provide  and  safely  keep 
and  preserve  suitable  books  and  furniture  'and 
other  necessaries  for  their  respective  offices,1 
etc.  It  was  held,  in  this  connection,  that  a room 
came  under  the  head  of  'necessaries*  and  was  as 
much  a necessary  as  a book  to  record  the  judgments 
of  the  court.  But  the  decision  is  also  put  on 
larger  grounds,  viz : that  it  would  be  unreasonable 
to  suppose  that  the  Legislature  could  intend  that 
a clerk  should  furnish  a house  to  keep  the  books  and 
papers  at  his  own  expenses.  It  was  pointed  out  that 
in  some  instances  this  might  require  him  to  build 
a house  and  thus  absorb  all  his  official  fees,  or 
more.  It  is  said  also  (Chief  Justice  McClIRK  speaking), 
that  to  compel  him  to  take  his  own  private  property 
for  public  use  without  compensation  would  be  contrary 
to  the  Constitution;  and  that  the  law  gives  him  his 
fees  for  compensation  for  official  services  and,  so 
devoting  them,  did  not  intend  those  fees  to  be 
diverted  or  frittered  away  in  providing  a house  to 
work  in.  What  was  this  but  holding  that  the  laborer 
was  worthy  of  his  hire,  and  that  the  master,  the 
public,  should  provide  a safe  and  reasonable  place 
and  appliances  in  which  to  labor? 


"In  St.  Louis  County  Court  v.  Ruland,  5>  Mo.  269, 
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the  doctrine  of  the  Todd  case  was  approved.  In 
the  Ruland  case  the  clerk  furnished  fuel  for  the 
use  of  his  office.  * * * 

"In  Ga^mnon  v.  Lafayette  County,  79  Vo*  223#  It 
was  held  that  under  a statute  providing  that 
the  necessary  expenses  Incurred  by  the  probate 
court  for  furniture  shall  be  paid  by  the  county, 
the  judge  of  such  court  could  compel  the  county 
to  repay  him  an  outlay  for  a bookcase  purchased 
for  his  use.  * * * 

* * » a * * 

"The  conclusion  we  have  come  to  comports  with  the 
general  doctrine  announced  in  23  Am.  and  Eng. 

Ency.  Law  (2  Ed.),  'Where, ' say  the  editors 

of  that  standard  work,  'the  law  requires  an  officer 
to  do  what  necessitates  an  expenditure  of  money  for 
which  no  provision  is  made,  he  may  pay  therefor  and 
have  the  amount  allowed  him.  Prohibitions  against 
increasing  the  compensation  of  officers  do  not  apply 
to  such  cases.  Thus,  it  is  customary  to  allow 
officers  expenses  of  fuel,  clerk  hire,  stationery, 
lights,  and  other  office  accessories.' 

"The  statute  relating  to  recorders  ordains  that 
he  'keep*  his  office,  etc.,  the  word  keep  is  one 
of  wide  and  flexible  meaning,  one  meaning  being 
to  maintain,  to  provide  for.  It  Involves  the 
Idea  of  continued  effort  in  that  line,  I.e.,  that 
the  office  shall  be  carried  on,  enjoyed,  etc.  In 
this  view  of  the  case,  the  great  breadth  of  the 
statutory  work  'keep*  permits  of  the  notion  that 
it  was  the  legislative  Intent  that  the  recorder  of 
deeds  should  have  the  power  to  maintain  and  provide 
for  his  office  in  a reasonable  way  for  the  benefit 
of  the  public,  and  (by  implication)  at  the  public 
expense,  where  county  courts  violate  or  renounce 
their  duty  in  that  regard." 

Y.e  commend  this  case  for  your  attention  regarding  this  section 
of  the  statute. 

However,  we  believe  that  there  is  a limitation  placed  upon  the 
foregoing  statute  regarding  the  provision  of  necessary  stationery, 
supplies,  equipment,  appliances  and  furniture.  Such  limitation  is 
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that  the  coroner  must  budget  these  items  in  accordance  with  the 
provisions  of  Section  50*690,  RSMo.  1949»  and  that  the  county  court 
is  under  the  duty  of  revising  and  amending  this  estimate  in 
accordance  with  the  provisions  of  Section  50*7^0,  RSMo*  19lj-9»  an^ 
the  showing  must  be  made  by  the  coroner  in  his  budget  estimate  of 
the  absolute  necessity  of  the  things  included  therein. 

The  above,  we  believe,  is  shown  by  the  case  of  Rinehart  v* 
Howell  County,  3M*  Mo.  {*21,  153  S.W.  2d.  381,  l.c.  1*26: 

"The  foregoing  disposes  of  the  points  briefed 
by  the  appellant*  The  result  might  differ  under 
live  issues  Involving  the  County  Budget  Law,  lawful 
action  by  the  General  Assembly  covering  the  subject 
matter  in  said  county,  nonarbitrary  action  by  the 
County  Court,  or  the  substantial  ness  of  the  testimony 
as  to  the  absolute  necessity  for  the  services*" 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that  it  is  the 
duty  of  the  county  to  furnish  the  county  coroner  an  office  or  space 
wherein  he  may  properly  carry  on  and  perform  hi 3 duties  and  functions 
it  is  the  duty  of  the  county  to  maintain,  furnish  and  equip  his 
office,  orovide  only  auch  necessary  stationery,  supplies,  equipment, 
appliances,  and  furniture  as  are  shown  to  be  needed,  all  to  be  taken 
care  of  and  paid  for  out  of  the  county  treasury  at  the  time  and  in 
the  manner  the  county  court  may  direct* 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Mr.  A.  Bertram  Elam* 


Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 


When  term  ’’day’*  is  used  in  lection  57*290  as  to  time 
spent  by  Sheriffs  or  other  officers  in  taking  prisoners 
to  the  Penitentiary  "day”  is  used  as  a measure  of  time 
and  means  a natural  or  calendar  day. 


March.  18,  1953 


Honorable  . H.  Holmes 
State  Auditor 
Capitol  Building 
Jefferson  City,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  recent  request  for 
an  official  opinion  of  this  office  which  request  reads 
as  follows: 


SHERIFFS  : 
FEES  : 


"We  would  like  to  have  your  official  opinion 
in  regard  to  the  interpretation  to  be  placed 
on  that  part  of  Section  57*290  R.S.  Missouri 
19^9,  relating  to  fees  to  be  paid  by  the 
State  to  Sheriffs,  Marshals  or  other  officers 
for  taking  convicts  to  the  Penitentiary . 

"V/e  understand  these  fees  are  paid  by  the 
State  to  the  Sheriffs  as  Criminal  fees, 
that  is,  for  serving  Criminal  process  etc., 
and  as  the  Sheriffs  are  on  a salary  basis, 
in  so  far  as  Criminal  procedure  is  concern- 
ed, they  turn  over  to  the  County  all  such 
fees  paid  for  their  services  as  Sheriff. 

"The  point  we  particular^  want  to  clarify 
is  concerning  the  per  diem  fee  of  the  Sheriff 
and  guard  or  guards  authorised  for  taking 
prisoners  to  the  Penitentiary.  Section 
57*290  above  referred  to  provides  in  part 
that: 

M the  sheriff,  county  marshal  or 
other  officer  shall  receive  the  sum 
of  three  dollars  per  day  for  the  time 
actually  and  necessarily  employed  in 
traveling  to  and  from  the  penitentiary, 
and  each  guard  shall  receive  the  sum  of 
two  dollars  per  day  for  the  same,**1 


"And  a further  provision: 


Honorable  . H.  Holmes: 


" ***  which  in  no  case  shall  exceed 
t hr e e days,  «» 

"Is  it  contemplated  that  a "day"  is  con- 
sidered on  a calendar  basis,  or  is  this 
based  on  any  certain  number  of  hours? 

As  an  example,  if  a Sheriff  leaves  his 
home  County  early  in  the  morning  of  a 
certain  day  and  returns  home  late  in  the 
evening  of  the  same  day,  would  or  could 
this  constitute  more  than  one  day  for 
the  purpose  of  placing  the  proper  con- 
struction on  this  statute? 

"Likewise,  if  a Sheriff  left  his  home 
County  early  in  the  morning  of  a certain 
day  and  returned  late  in  the  evening  of 
the  following  d">y,  would  this  be  consid- 
ered two  days,  or  could  more  than  two 
days  be  implied  in  properly  construing 
this  statute." 


We  may  look  first  to  the  statute  law  for  guidance 
in  the  interpretation  of  the  above-quoted  statute.  In 
Section  1.090,  RSMo  1949*  it  is  provided  as  follows: 

"Words  and  phrases  shall  be  taken  in 
their  plain  and  ordinary  and  usual 
sense,  but  technical  words  and  phrases 
having  a peculiar  and  appropriate  mean- 
ing in  law  shall  be  understood  accord- 
ing to  their  technical  import." 

We  take  it  that  the  use  of  the  word  "day"  in  the 
section  of  the  statute  quoted  in  your  letter  was  as  a measure 
of  time  and  that  as  the  word  "day*1  is  used  in  its  plain  and 
ordinary  meaning  as  directed  by  the  statute  quoted,  it  could 
mean  only  a natural  day.  In  further  reference  to  this  point, 
the  Court  in  the  case  of  Friar  vs.  Ray,  5 Mo.  510*  l.c.  512, 
said  as  follows: 

"#  » ■»  in  every  instance  in  our  laws, 
where  the  word  day  is  mentioned,  a 
natural  day  is  meant.  * * 

It  i3  true  that  this  opinion  was  given  many  years 
ago,  but  there  is  no  record  of  it  ever  having  been  overruled. 
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criticized  or  distinguished.  Tills  subject  of  day  is  ar-ain 
discussed  in  Williams  vs.  Williams,  30  S.  . (2d)  69#  l.c. 
71 , where  it  is  3aid: 

"The  natural  or  solar  day  consists  of 
twenty-four  hours,  the  space  of  time 
which  elapses  while  the  earth  makes  a 
complete  revolution  on  its  axis;  as 
ordinarily  considered,  it  is  the  space 
of  time  which  elapses  between  two  suc- 
cessive midnights.  » » 

It  is  further  said  on  the  same  page: 

"But  ordinarily  the  law  does  not  con- 
sider fractions  of  a day.  A day  is 
an  indivisible  point  of  time;  it  has 
neither  length  nor  breadth,  but  simply 
position,  without  magnitude.  ■»  * •»." 


We  believe  thnt  the  provisions  of  Section  57*290 
as  quoted  in  your  letter,  are  plain  and  definite.  That 
in  accord  with  the  above -quoted  decisions  and  the  statute 
quoted  the  word  "day"  as  used  would  mean  as  in  the  Williams 
case,  supra,  a time  from  a midnight  to  the  next  succeeding 
midnight. 


It  is,  therefore,  our  answer  that  this  statute 
means  that  if  the  sheriff  leaves  his  home  early  in  the 
morning  and  returns  late  in  the  evening,  but  between  one 
midnight  and  the  next  succeeding  midnight,  he  can  be  said 
to  have  utilized  only  one  day.  And  as  to  the  second  inquiry, 
if  he  loaves  his  home  early  in  the  morning  of  one  day  and 
returns  late  in  the  evening  of  the  second  day,  he  will  have 
utilized  only  two  days.  The  Legislature  unquestionably 
meant  to  use  the  term  "day"  as  a measure  of  time  and  it  was 
so  used  as  a calendar  or  natural  day. 


CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  office  that 
where  in  Section  57*290,  RSMo  1949*  the  sum  of  Three  ( 3*00) 
Dollars  per  day  is  allowed  sheriffs  and  others  for  time  ac- 
tually and  necessarily  employed  in  the  taking  of  convicts  to 
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the  Penitentiary  the  word  day”  is  intended  to  mean  a 
calendar  day  as  a measure  of  time. 

The  foregoing  opinion,  which  I hereby  approve, 
was  prepared  by  my  Assistant,  Mr.  James  W.  Paris. 


Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 


COUNTY  COURTS:  County  court  is  not  authorized  to  subject  funds  of 

county  to  risks  incident  to  trade  or  commerce. 


April  9»  1953 


Honorable  Haskell  Holman 
State  Auditor 
State  of  Missouri 
Jefferson  City,  Missouri 

Dear  Mr.  H0lman: 

A request  for  an  official  opinion  of  this  office 
from  Mr.  1.  H.  Holmes,  former  State  Auditor,  reads  as 
follows: 

"Does  the  County  Court  in  a third  class 
county  have  statutory  authority  to  enter 
into  a contract  with  a second  party  to 
purchase  cattle,  whereby  the  County 
Court  is  to  nay  for  one-half  of  the  cost 
of  the  cattle  from  county  funds.  The 
cattle  are  to  placed  on  the  county  farm 
and  the  county  to  share  in  the  profits." 

It  apnears  from  the  wording  of  this  request  thst  the 
''second  party"  referred  to  is  an  Individual  and  not  a state, 
municipality  or  political  subdivision,  or  the  United  States, 
as  contemplated  in  the  wordinr  of  Section  16  of  Article  VI, 
Missouri  Constitution  of  1945#  and  it  Is  with  this  assump- 
tion in  mind  that  this  opinion  is  written. 

The  cases  of  Reardon  vs.  St.  Louis  County,  36  Mo.  555, 
and  Alderson  vs.  St.  Charles  County,  6 Mo.  App.  qPO,  and  an 
unbroken  chain  of  cases  since  those  decisions  have  held 
that  the  powers  of  the  county  court  are  derived  from  the 
state  government  and  may  appropriate  the  money  of  the  county 
to  certain  objects  because  It  has  express  rower  riven  to  it 
by  the  state  Tovernmont  to  do  soj  conversely,  the  county 
court  has  no  authority  to  enter  into  a contract  and  approp- 
riate money  as  here  contemplated  unless  expressly  authorized 
to  do  so  by  the  state  government. 

The  several  county  courts  are  authorized  by  statute  to 
purchase  or  1 ese  lend  not  exceeding  320  acres  and  cause  to 
be  erected  thereon  a convenient  poorhouse  or  houses,  with 
certain  Implementing  provisions  and  limitations  (Secs. 

?05«6h.0  and  ?0!p*650,  RSMo  1949)*  The  county  court  by  Section 
2 0b.6o0,  RSMo  1949#  is  iven  the  following  power: 
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"The  county  court  shall  have  power  to  make 
all  necessary  and  proper  orders  and  rules  for 
the  support  and  government  of  the  poor  kept 
at  such  poorhouse,  and  for  supply inr  them 
with  the  necessary  raw  materials  to  be  con- 
verted by  their  labor  into  articles  of  use, 
and  for  the  disposing  of  the  products  of  such 
labor  and  applying  the  proceeds  thereof  to 
the  support  of  the  institution." 

This  section  gives  the  county  court  broad  rowers  pertaining 
to  the  affairs  of  said  poorhouse;  however,  nothing  is  said 
therein  about  permitting  the  county  court  to  enter  into  a 
business  arrangement  for  the  Joint  ownership  of  cattle  or 
other  property  by  said  countv  and  an  individual.  The  Con- 
stitution for  Missouri  of  1945,  Article  VI,  section  l6, 
specifically  authorizes  any  municipality  or  political  sub- 
division of  this  state  to  contract  and  cooperate  with  other 
governmental  units  "for  the  planning,  development,  con- 
struction, acauisition  or  operation  of  any  public  improvement 
or  facility,  or  for  a common  service,  in  the  manner  provided 
by  law."  Ko  provision  exists  which  would  specifically 
authorize  this  typo  of  contract  and  cooperation  between  a 
county  court  in  a third  class  county  and  an  individual. 

Section  205*720,  RSMo  19^-9,  contemplates  that  stock 
shall  be  owned  by  the  county  on  said  poor  farm  by  reouir- 
ing  that  book  accounts  shall  be  kept  thereon  by  the  super- 
intendent thereof.  Section  ^05*760,  RSMo  19lj-9»  forsees  the 
renting  or  leasing  of  the  poor  farm  to  said  superintendent 
and  permitting  him  to  stock  it  and  furnish  the  necessary 
farm  inplements  and  operate  it  at  his  own  expense.  But  no 
specific  provision  is  found  authorizing  such  action  bv  the 
county  court  of  a third  class  county  as  is  contemplated  by 
your  request. 


CONCLUSION. 

It  is  the  opinion  of  this  office  that  the  county 
court  in  a third  class  county  does  not  have  statutory 
authority  to  enter  into  a contract  with  a second  party  to 
purchase  cattle  to  be  placed  on  the  county  farm,  whereby 
the  county  court  is  to  pay  for  one-half  of  the  cost  of  the 
cattle  and  the  county  is  to  share  in  the  profits. 

This  opinion,  which  I hereby  approve,  was  prepared  by 
my  Assistant,  Mr.  J.  Robert  Tull. 


Yours  very  truly. 


sw 


JOHN  M.  DALTON 
Attomev  General 


RECIPROCITY:,  Complete  reciprocity  as  regards  registration  t* 
MOTOR  VEHICLES:  motor  vehicles  does  not  exist  between  the  states  or 
LICENSES: 


FI  LED  i 

J/  / j 
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Major  E.  I.  Hockaday 
Assistant  Superintendent 
Missouri  State  Highway  Patrol 
Jefferson  City,  Missouri 

Dear  Sir: 

This  department  is  in  receipt  of  your  request  for  an 
official  opinion.  You  thus  state  your  request: 

"Attached  is  a letterhead  on  the  Contract 
Steel  Carriers,  Incorporated,  which  is  a 
Missouri  corporation.  This  company  operates 
from  Chicago  to  Kansas  City,  Missouri.  They 
lease  tractors  on  a yearly  basis  and  these 
vehicles  are  licensed  in  the  State  of  Indiana. 

"We  request  an  opinion  from  your  department 
as  to  whether  or  not  their  operation  in  the 
State  of  Missouri  is  legal,  or  must  they 
purchase  Missouri  license  plates  for  these 
vehicles." 

The  above  letter  raises  the  issue  of  whether  there  is 
reciprocity  between  the  states  of  Missouri  and  Indiana  as  to 
the  registration  of  motor  vehicles.  The  reciprocity  law  of 
Missouri  is  found  in  Section  301.270,  RSMo  l%-9*  and  reads  as 
follows: 

"A  nonresident  owner,  except  as  otherwise 
herein  provided,  owning  any  motor  vehicle 
which  has  been  duly  registered  for  the 
current  year  in  the  state,  country  or  other 
place  of  which  the  owner  is  a resident  and 
which  at  all  times  when  operated  in  the 
state  has  displayed  upon  it  the  number  plate 
or  plates  issued  for  such  vehicle  in  the 
place  of  residence  of  such  owner  may  operate 
or  permit  the  operation  of  such  vehicle  with- 
in this  state  without  registering  ouch 
vehicle  or  paying  any  fee  to  this  state. 


Missouri  and  Indiana;  then  a motor  vehicle  owned  and 
registered  in  Indiana  and  leased  to  a Missouri 
resident  for  a period  of  more  than  thirty  days  must 
be . registered  in  Missouri. 
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provided  that  the  provisions  of  this  section 
shall  be  operative  as  to  a vehicle  owned  by  a 
nonresident  of  this  state  only  to  the  extent 
that  under  the  laws  of  the  state,  country  or 
other  place  of  residence  of  such  nonresident 
owner  like  exemptions  are  r-ranted  to  vehicles 
registered  under  the  laws  of  and  owned  by 
residents  of  this  state," 

Prom  the  above  it  will  be  seen  that  a motor  vehicle  which 
is  owned  by  a resident  of  Indiana,  and  which  has  been  duly 
registered  for  the  current  year  in  and  by  the  State  of  Indiana, 
may  be  operated  by  such  owner  or  operated  by  his  permission,  in 
the  State  of  Missouri,  without  registering  such  motor  vehicle 
in  Missouri  or  paying  any  registration  foe  in  Missouri,  provided 
that  a motor  vehicle  duly  registered  for  the  current  year  in 
Missouri  would  have  the  some  privilege  in  Indiana, 

At  this  time,  we  would  direct  attention  to  the  definition 
of  "owner"  of  a motor  vehicle  in  Missouri  and  in  Indiana.  The 
Missouri  definition  is  found  in  paragraph  (19)  of  Section  301.010, 
Missouri  Revised  Statutes  Cumulative  Supplement  1951,  and  reads 
as  follows? 

"•Owner,'  the  term  owner  shall  include  any  person, 
firm,  corporation  or  association,  who  holds  the 
lersl  title  of  a vehicle  or  in  the  event  a vehicle 
is  the  subject  of  an  agreement  for  tho  conditional 
sale  or  lease  thereof  with  the  right  of  purchase 
upon  performance  of  the  conditions  stated  in  the 
agreement  and  with  an  immediate  right  of  possession 
vested  in  the  conditional  vendee  or  lessee,  or  in 
the  event  a mortgagor  of  a vehicle  is  entitled  to 
possession,  then  such  conditional  vendee  or  lessee 
or  mortgagor  shall  be  deemed  the  owner  for  the 
purpose  of  this  low." 

The  Indiana  definition  is  found  in  paragraph  (o)  of  Section 
lj.7-2l4.O2,  Burns  Indiana  Statutes  Annotated,  19E>2,  and  reads  os 
follows: 


"Owner.— A person  who  holds  the  lerral  title  of 
a motor  vehicle  or  any  person  renting  or  leasing 
a vehicle  and  having  exclusive  use  thereof  for 
a period  longer  than  thirty  £56/  days,  or  in  the 
event  a vehicle  is  the  subject  of  an  agreement 
for  the  conditional  3a le  or  lease  thereof,  with 
the  right  of  purchase  upon  the  performance  of 
the  conditions  stated  in  the  arreement  and  with 
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an  immediate  right  of  possession  vested  in 
the  conditional  vendee  or  lessee,  or  in  the 
event  the  mortgagor  of  a vehicle  is  entitled 
to  possession,  then  such  conditional  vendee 
or  lessee  or  mortgagor  shall  be  deemed  to  be 
the  owner  for  the  purpose  of  this  act." 

It  will  be  noted  that  by  the  Indiana  definition  "any  nerson 
renting  or  leasing  a vehicle  and  having  exclusive  use  thereof 
for  a period  longer  than  thirty  (30)  days"  is  held  to  be  the 
owner  of  such  vehicle.  It  will  also  be  noted  that  the  Missouri 
definition  contains  no  3uch  provision.  As  a result  of  this 
difference,  the  following  would  be  true:  A Missouri  registered 
motor  vohicle  leased  on  an  annual  basis  in  Indiana  would  have 
to  be  registered  in  Indiana,  whereas,  in  view  of  the  Missouri 
reciprocity  statute  and  the  Missouri  definition  of  owner,  such 
a requirement  is  not  now  made  in  Missouri  of  an  Indiana  regis- 
tered motor  vohicle  leased  for  a period  of  more  than  thirty  days 
in  Missouri.  The  situation  thus  created  represents  a disparity 
which  is  incompatible  with  reciprocity,  and  in  view  of  this  fact, 
we  would  feel  that  a motor  vehicle  registered  in  Indiana  and 
leased  to  a Missouri  owner  for  a period  of  over  thirty  days 
should  be  registered  In  Missouri,  unless  there  is  present  some 
additional  element  which  would  alter  this  situation. 

In  this  regard,  we  would  direct  attention  to  the  fact 
that  the  State  of  Indiana  has  a reciprocity  commission  (Section 
47-202,  Burns  Indiana  Statutes  Annotated  19^2)  which  Is  author- 
ized to  enter  into  reciprocity  compacts  with  other  states.  That 
statute  reads  in  part: 

"*■  •*  * If  such  other  state,  commonwealth  or  the 
District  of  Columbia  has  no  commission  or 
official  authorized  to  enter  into  such  rocipro- 
cAl  a:~reement,  but  does  have  In  force  a law  or 
statute  which  contains  a reciprocal  provision 
for  the  benefit  of  the  citizens  of  this  state, 
then  the  commission  hereby  created,  if  It  be 
of  the  opinion  that  it  would  be  beneficial  to 
this  state  or  the  citizens  thereof  is  author- 
ized to  consent  to  the  provisions  of  such 
reciprocal  law  or  statute,  and  to  notify  the 
proper  authority  of  such  other  state,  common- 
wealth, or  District  of  Columbia  thereof." 

On  December  31»  1943»  the  Reciprocity  Commission  of  Indiana 
entered  Into  a reciprocity  agreement  with  the  State  of  Missouri, 
said  agreement  to  become  effective  January  1,  1944*  to  "remain 
in  full  force  and  effect  until  cancelled  by  either  parties  upon 
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thirty  days  written  notice  to  the  other."  No  such  notice  of 
cancellation  has  been  given  by  either  party.  Signing  this  compact 
for  Indiana  were  the  members  of  the  Reciprocity  Commission  of 
Indiana,  and  signing  for  Missouri  was  the  Chairman  of  the  Missouri 
Public  Service  Commission  and  the  Commissioner  of  Motor  Vehicles 
of  Missouri.  The  pertinent  parts  of  this  agreement  ares 


"I.  The  undersigned  do  solemnly  covenant  and 
agree  that  the  motor  vehicles,  trailers  end 
semi-trailers,  while  engaged  solely  in  interstate 
commerce  for  hire  or  in  carrying  the  property  of 
the  owner  of  such  vehicle,  and  owned  or  operated 
by  a resident  of  either  state  shall  be  exempt  in 
the  state  of  non-domicile  from  the  payment  of  any 
and  all  fees  and  taxes  levied  by  such  state  against 
said  owners  or  operators  by  reason  of  the  operation 
of  such  motor  vehicles,  trailers  and  semi-trailers 
upon  the  highways  of  the  States  involved  herein; 
subject,  however,  to  the  limitations  and  exceptions 
In  the  following  subparagraphs: 

"A.  The  fees  and  taxes  from  which  said  owners  or 
operators  shall  be  exempt  In  the  state  of  non- 
domicile  shall  Include  any  and  all  taxes  or  fees 
of  whatever  name  or  description  which  may  be 
levied  or  imposed  by  reason  of  the  operation  of 
motor  vehicles,  trailers  or  semi-trailers  on  the 
highways  of  the  reciprocating  state  or  any  polit- 
ical subdivision  thereof,  Including  the  applica- 
tion f ling  fee  for  common,  contract  or  private 
operating  authority  payable  to  said  state. 


"B.  Provided,  however,  that  whenever  an  owner 
or  operator  shall  maintain  a vehicle  at  any 
terminal  upon  an  interstate  route,  which  ve- 
hicle for  other  legal  purposes  might  ordinarily 
be  regarded  as  engaged  in  "interstate  commerce 
by  reason  of  the  character  of  it3  operations, 
but  which  is  engaged  in  such  operations  ex- 
clusively within  the  state  of  non-domicile, 
such  vehicle  shall  not  be  exempt  under  this 
agreement,  but  shall  be  registered  in,  and 
subject  to  taxation  by  the  state  of  n^n-domicile* 


"C.  For  the  purposes  of  this  agreement  any 
Individual,  corporation  or  other  legal  entity 
who  had  his  or  Its  principal  place  of  business 
in  either  of  said  states  on  or  before  July  22, 
19li-3,  and  who  has  complied  with  the  lavs  of  such 
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state  with  respect  to  registration  and  payment 
of  all  fees  and  taxes  for  his  or  its  motor 
vehicle,  trailer  or  serai-trailer,  at  said 
time,  shall,  in  addition  to  such  persons  as 
fall  within  the  common  and  legal  definition 
of  the  word  ’resident*,  be  deemed  a resident 
of  the  state  in  which  such  principal  place  of 
business  was  so  situated  on  said  date,  and 
such  state  shall  likewise  be  regarded  as  his 
or  its  ’domicile*. 

"D.  Reciprocity  shall  not  knowlingly  be 
extended  by  either  state  to  any  owner  or 
operator  whose  authority  to  operate  is  not 
in  full  force  and  effect  in  the  state  of  said 
owners*  or  operators’  residence. 

"II.  This  agreement  shall  not  affect  or  impair 
the  pasr  er,  authority  and  discretion  of  the 
regulatory  bodies  or  other  competent  authorities 
of  either  the  state  of  Missouri  or  Indiana, 
acting  within  the  territorial  limits  of  their 
particular  state,  to  make  and  enforce  laws, 
rules  and  regulations  governing  motor  carriers 
generally,  or  to  grant  or  deny  certificates 
or  permits  to  motor  carriers,  and  such  power, 
authority  and  discretion  of  sr id  bodies  and 
authorities  shall  not  be  superseded  or  st\s- 
pended  in  any  respect  by  reason  of  this  agree- 
ment, and  all  motor  carriers  of  either  state 
when  operating  in  either  state  shall  comply 
with  and  conform  to  all  the  laws,  rules, 
regulations  and  safety  measures  as  to  opera- 
tion including  the  filing  of  proper  insurance 
or  other  required  undertaking  for  damage  to 
persons  or  property,  imposed  by  the  particular 
state  wherein  operations  are  being  conducted, 
save  and  excepting  that  insofar  as  said  laws, 
rules  and  regulations  deal  with  or  require 
among  other  things  the  payment  of  fees  and 
taxes,  compliance  therewith  as  to  such  pay- 
ment only  shall  be  fully  waived  by  the  reci- 
procating state  as  elsewhere  provided  in  this 
agreement. 

"III.  The  parties  hereto  further  covenant  and 
agree  to  extend  to  each  other  full  cooperation 
in  the  exchange  of  information  as  to  the 
domicile  of  owners  or  operators  of  vehicles 
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registered  in  their  respective  states  as  of  July 
22,  19^3*  and  any  ond  all  other  information  deomed 
necessary  or  essential  to  the  establishment  of 
said  owners'  or  operators'  rights  to  the  recip- 
rocal privileges  afforded  by  this  agreement,  or 
to  the  denial  of  such  privileges  upon  ascertain- 
ment of  his  or  its  lack  of  qualifications  therefor,” 

The  question  to  which  the  above  compact  gives  rise  is  to 
what  extent,  if  any,  it  affects  the  disparate  situation  existing 
between  Missouri  and  Indiana  in  re-ard  to  the  registration  of 
motor  vehicles  discussed  above, 

A study  of  the  compact  indicates  to  us  that  it  does  not 
cover  the  disparate  situation  which  results  from  the  different 
definitions  of  "owner”  of  motor  vehicles  in  Missouri  and 
Indiana,  It  is,  therefore,  the  opinion  of  this  department  that 
the  disparate  situation  which  we  have  discussed  is  not  affected 
by  the  reciprocity  compact.  We  here  note  that  we  are  ruling  on 
the  specific  situation  s'ttnati^on  which  you  present  in  your 
letter  of  inquiry,  and  not  upon  any  other  phase  of  reciprocity 
between  the  states  of  ^#*nouri  and  Indiana, 

* CONCLUSION, 

It  is  the  opinion  of  this  department  that  complete 
reciprocity  as  regards  registration  of  motor  vehicles  does 
not  exist  between  the  states  of  Missouri  and  Indiana,  and 
that  as  a result  of  this  fact,  a motor  vehicle  owned  and 
registered  in  Indiana  and  leased  to  a Missouri  resident  for 
a period  of  more  than  thirty  days  must  bo  registered  in 
Missouri. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr,  Hugh  ?.  Y^illiamson, 

Yours  very  truly. 


HP'  smmssw 


JOHN  M.  DALTON 

Attorney  General 


TAXATION: 
INSURANCE : 
DELINQUENT  TAXES: 
LIENS : 


County  has  lien  for  delinquent  taxes  on 
proceeds  from  insurance  policy  paid  for 
destruction  of  insured  leased  building 
assessed  separately  from  land. 


October  2,  1953 


Honorable  Haskell  Holman 
State  Auditor 
State  of  Missouri 
Jefferson  City,  Missouri 

Dear  Sir: 

This  is  in  answer  to  your  letter  of  reoent  date 
requesting  an  official  opinion  of  this  department  read- 
ing as  follows: 

"Please  furnish  this  department  with 
an  official  opinion  on  the  following 
question. 

"tfhere  a taxpayer  owned  a building 
assessed  to  him  that  was  built  on 
leased  ground  failed  to  pay  his  taxes 
and  a subsequent  purchaser  of  the 
leased  builuing  paid  all  of  his  taxes, 
does  the  county  have  a lien  on  a 
check  (or  rather  the  funds  represent- 
ing the  said  check)  for  insurance  for 
the  destroyed  building  (said  build- 
ing having  burned  down  after  being 
purchased  from  the  original  delinquent 
taxpayer);  or  should  the  court  strike 
the  taxes  in  question  from  the  tax 
books  by  virtue  of  the  provisions 
of  Section  140.120  R.S.  Mo.,  1949#  on 
the  theory  that  although  the  county 
had  a lien  for  taxes  on  the  building, 
same  wo  Id  be  lost  when  the  building 
was  destroyed  by  fireT" 

Section  139.110,  RSMo  1949,  provides  as  follows: 

"1,  In  the  event  of  the  destruction 
by  fire,  windstorm  or  tornado  of  any 
permanent  buildings  and/or  improvements 
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situate  upon  any  land  or  lot,  and  which 
permanent  buildings  and/or  improvements 
at  the  time  of  destruction  were  situate 
upon  any  land  or  lot  against  which  taxes 
were  then  levied  and  assessed,  and  was 
so  situate  at  the  time  of  such  levy  and 
assessment,  the  lien  of  such  taxes  shall 
attach  to  and  follow  any  insurance  that 
may  be  upon  said  property  at  the  time 
of  its  destruction,  and  the  insurer 
shall  pay  to  the  county  collector  from 
said  insurance  money,  and  limited  to 
the  extent  thereof,  all  taxes,  interest 
and  coot  then  due,  levied  and  assessed 
against  the  identical  land  or  lot  upon 
which  was  situate  the  buildings  and/or 
improvements  destroyed,  and  such  pay- 
ment shall  discharge  the  obligation 
of  the  insurer  to  the  amount  paid)  pro- 
vided, however,  if  in  the  opinion  of  the 
county  collector  the  destruction  of  such 
building  and/or  improvement  will  not 
prejudice  the  collection  of  such  taxes, 
then  in  such  event  the  county  collector 
shall  be  authorized,  in  writing,  addressed 
to  the  insurance  company  or  companies,  to 
waive  and/or  release  the  lien  by  this 
section  given.  The  lien  given  by  this 
section  shall  be  a first  and  paramount 
lien  upon  the  money  due  in  event  of  the 
contingency  herein  referred  to, 

"2,  The  assured  or  person  making  claim 
for  loss  on  any  permanent  buildings  and/ 
or  improvements  from  any  insurance  company, 
shall  file  with  such  company  a statement 
from  the  collector  or  collectors  in  writ- 
ing, with  such  claim,  that  there  are  no 
taxes  against  said  buildings  and/or 
improvements  and  describing  said  property, 
or  that  taxes  exist  against  the  same  and 
the  amount  and  description  thereof,  and 
whether  or  not  such  lien  is  waived,  as 
the  case  may  be,  and  no  such  claim  for 
loss  may  be  maintained  until  such  statement 
shall  have  been  filed  by  claimant. 
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n3*  The  provisions  of  this  section  shall 
not  apply  unless  the  loss  exceeds  fifty 
per  cent  of  the  face  value  of  the  amount 
specified  in  the  policy  and  applicable  to 
the  property  involved." 

We  believe  it  to  be  clear  from  the  provisions  in  subsection 
(2)  of  such  section  that  there  is  a lien  on  insurance  received 
because  of  destruction  of  a building  or  buildings,  whether  the 
land  and  the  building  or  buildings  were  assessed  together  or 
assessed  separately. 

Therefore,  the  county  has  a lien  which  attaches  to  and 
follows  any  insurance  upon  buildings  the  subject  of  a lease  which 
at  the  time  of  destruction  had  delinquent  taxes  levied  and 
assessed  against  such  buildings  and  which  buildings  were  assessed 
separately  from  the  land  on  which  they  stood. 

Of  oourse,  the  provisions  of  subsections  (1)  and  (2)  of 
such  section  are  applicable  only  in  the  instance  specified  in 
subsection  (3)*  We  assume  that  the  building  about  which  you  in- 
quire is  one  that  c canes  within  the  purview  of  such  subsection 


CONCLUSION 


It  is  the  opinion  of  this  office  that  where  a building,  the 
subject  of  a lease,  which  is  assessed  separately  from  the  land 
on  which  it  stands,  is  destroyed  by  fire,  that  the  county  has  a 
lien  on  the  insurance  money  collected  for  such  destruction  to 
the  amount  of  any  delinquent  taxes  which  have  been  levied  and 
assessed  against  such  building. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  C.  B.  Burns,  Jr. 

Very  truly  yours. 


C8B:lrt 


JOHN  M.  DALTON 
Attorney  General 


COUNTY  CLERK: 

COUNTY  COURT:  CLERICAL  HIRE: 


Mr.  Haskell  Holman 
State  Auditor 
State  of  Missouri 
Jefferson  City,  Missouri 

Dear  Mr.  Holman: 

Your  request  for  an  official  opinion  is  at  hand,  which  said  re- 
quest reads  as  follows:  , 

•’Oub-section  6 of  Section  51*450  of  Senate  bill 
No.  290,  passed  by  the  Sixty-seventh  General 
Assembly,  provides  in  part: 

’M.e  county  co  rt  in  all  counties  of  the  third 
class  may  allow  the  county  clerk,  in  addition 
to  the  amount  herein  specified  for  deputies’ 
or  assistants’  hire,  a further  sura  not  to  exceed 
one  thousand  dollars  per  annum,  to  be  used  sole- 
ly for  clerical  hire  or  allowed  and  paid,  in 
whole  or  in  part,  as  additional  compensation  to 
any  regular  deputy  or  assistant  to  be  determined 
by  the  county  court  of  such  county * *’ 

"This  section  repeals  Sub-section  6 of  Section  51.450 
R.S.Mo.  1949,  which  provides  in  pert: 

’The  county  court  in  all  counties  of  the  third  class 
may  allow  the  county  clerk,  in  addition  t.o  the  amount 
herein  specified  for  deputies’  or  assistants’  hire,  a 
further  sum  not  to  exceed  five  hundred  dollars  per 
annum,  to  be  used  solely  for  clerical  hire  or  allowed 
and  paid,  in  whole  or  in  part,  as  additional  compen- 
sation to  any  regular  deputy  or  assistant  to  be  deter- 
mined by  the  county  court  of  3uch  county j*  * *’ 

"The  question  is  — Would  the  county  court,  after  the 
effective  date  of  the  bill,  be  authorized  to  allow  the 
county  clerll  » during  his  present  term  in  office,  the 


Increase  in  amount  county  clerk  can 
expend  for  clerical  hire  or  additional 
compensation  to  regular  deputy  or  as- 
sistant , provided  for  in  Senate  Bill  290, 
67th  General  Assembly,  may  be  expended 
during  present  term  of  county  clerk. 


October  22,  1953 
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one  thousand  dollars  for  clerical  hire,  provided  in 
Sub-section  6 of  Section  51*450  of  Senate  Bill  No. 

290,  passed  by  the  Sixty-seventh  General  Assembly?” 

Section  13  of  Article  VII  of  the  Constitution  of  1945  of  the  State 
of  Missouri  provides  that  the  compensation  of  state,  county  and 
municipal  officers  shall  not  be  increased  during  the  term  of  of- 
fice. The  problem  involved  in  the  instant  request  is  whether  or 
not  the  additional  $500.00  which  the  county  court  may  allow  the 
county  clerk  "to  be  used  solely  for  clerical  hire  or  allowed  and 
paid,  in  whole  or  in  part,  as  additional  compensation  to  any  regu- 
lar deputy  or  assistant  to  be  determined  by  the  county  court  of 
such  county"  does,  in  fact,  increase  the  compensation  of  the  county 
clerk  during  his  present  terra  of  office. 

This  precise  question  has  never  been  presented  to  the  courts  of 
Missouri. 

Section  51* A 5’$'  A.S.Mo.  1949,  as  amended,  divides  the  counties  of 
the  third  class  into  population  groups,  and  provides  that  the  clerk 
of  the  county  court  in  each  such  county  shall  be  entitled  to  em- 
ploy deputies  and  assistants,  and  for  such  deputies  and  assistants 
shall  be  allowed  the  suras  as  in  said  section  provided.  It  should 
be  noted  here  that  there  is  no  provision  for  a fixed  or  definite 
term  in  said  section  for  the  deputies  or  assistants. 

N The  general  rule  is  stated  in  37  L.R.A.  (N.S.)  3#9,  to-wit: 

"The  general  rule,  however,  seems  to  be  that  this 
constitutional  prohibition  against  changing  the 
salary  of  a public  officer  during  his  term  of  of- 
fice applies  only  to  officers  who  have  a fixed  and 
definite  term,  and  does  not  apply  to  appointive  of- 
ficers who  hold  only  at  the  pleasure  of  the  appoint- 
ing power." 

Corpus  Juris  Secundum,  Vol.  67  at  p.  355*  states  as  follows: 

"However,  where  the  statute  provides  a fixed 
salary fbr  the  officer  and  salary  for  deputies, 
all  payable  out  of  the  public  treasury,  an  increase 
in  the  salary  of  such  deputies,  or  an  extra  allow- 
ance for  cle.i1:  fire,  or  a provision  for  extra  depu- 
ties, is  not  within  the  Constitutional  prohibition, 
since  the  government  has  undertaken  to  pay  the  of- 
ficer and  the  expenses  of  running  the  office."  s\ 

The  Board  of  Commissioners  of  Muskogee  County  v.  Hart,  29  Okl. 

693 » 119  Pac.  132,  decided  by  the  Supreme  Court  of  Oklahoma, 
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involved  increasing  the  compensation  of  certain  deputies  then  in 
office  who  did  not  hold  for  any  specified  time  or  defined  term. 

The  Constitution  of  Oklahoma  provided  that  "in  no  case  shall  the 
salary  or  emoluments  of  any  public  official  be  changed  after  his 
election  or  appointment,  or  during  his  term  of  office.*  * *"  The 
court  held  that  the  deputy  clerk  here  is  without  any  "term"  as 
the  same  is  used  in  the  quoted  section  of  the  Constitution,  and 
therefore  does  not  apply  to  the  deputy  clerk.  In  Sommers  v.  State, 

5 So.  Dak.  321,  50  N.W.  804,  Id.  5 S.D.  585,  59  M.W.  963,  where 

the  Constitution  provided  that  the  legislature  shall  never  grant 
any  extra  compensation  to  any  public  officer,  employee,  agent  or 
contractor  after  the  services  shall  have  been  rendered  or  the  con- 
tract entered  into,  nor  shall  the  compensation  of  any  public  of- 
ficer be  increased  or  diminished  during  his  term  of  office,  the 
Court  held  as  follows: 

"A  deputy,  appointed  by  an  officer  to  hold  dur- 
ing the  pleasure  of  such  principal,  does  not 
hold  for  a "term"  within  the  meaning  of  Sec.  3, 

Art.  12,  of  the  Constitution,  prohibiting  any 
change  in  the  compensation  of  any  public  officer 
* during  his  term  of  office’ n. 

The  case  of  Harrold  v.  i^arnum,  Auditor,  8 Cal.  App.  21,  96  Pac.104, 

involved  a deputy  county  surveyor  who  was  appointed  to  serve  by  the 
county  surveyor  who  was  elected  January  7,  1907,  for  a term  of  four 
years.  At  the  time  of  the  county  surveyor’s  election  the  statute 
read  that  the  surveyor’s  salary  was  to  be  $2,000.00  ana  the  deputy’s 
salary  was  to  be  $9o0.00  per  annum.  The  Legislature  of  1907  amend- 
ed the  deputy’s  salary,  making  it  $1,200.00  yearly.  The  county  sur- 
veyor revoked  the  deputy  county  surveyor’s  appointment  after  this 
legislative  change  and  reappointed  him.  This  suit  was  to  compel 
payment  under  the  increased  salary  for  the  deputy  county  surveyor. 
The  question  was  whether  the  act  increasing  the  salary  as  herein- 
before set  out  is  within  the  prohibition  of  the  California  Constitu- 
tion which  reads: 

"’Compensation  of  any  county,  city,  town  or 
municipal  officer  shall  not  be  increased  after 
his  election  or  during  his  term  of  office,  nor 
shall  the  term  of  any  officer  be  extended  be- 
yond the  period  for  which  he  is  elected  or  ap- 
pointed. * " 

The  court  concluded  that  the  expression  "term  of  office"  as  used 
in  this  provision  of  the  Constitution  applies  only  to  officers  who 
have  a fixed  and  definite  terra  and  that  it  does  not  apply  to  ap- 
pointive officers  who  hold  at  the  pleasure  of  the  appointing  power. 
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The  Supreme (Hurt  of  California  in  the  case  of  Bayley  v.  Garrison, 
County  Auditor,  190  Cal.  690,  214  Pac.  #71,  dealt  with  a mandamus 

action  brought  by  a deputy  in  the  office  of  the  county  clerk.  The 

clerk  at  the  start  of  his  term  received  a fixed  salary  and  wa3  al- 
lowed deputies  who  also  had  fixed  salaries,  all  being  paid  out  of 
the  county  treasury.  During  the  term  of  office  of  the  clerk,  the 
pay  of  the  existing  deputy  was  increased,  and  this  action  is  brought 
to  recover  the  increased  pay  of  this  deputy  during  the  clerk's  term 
of  office.  The  court  held  that  whatever  benefit  the  clerk  may  de- 
rive from  an  increased  salary  to  his  deputy  is  not  a direct  benefit; 
rather,  if  it  is  a benefit,  it  arises  from  securing  more  valuable 
or  competent  help.  The  court  then  determined  that  this  "provision 
for  the  deputy  is  neither  an  increase  of  the  salary  of  the  officer 

nor  of  the  deputy  during  his  term  of  office  within  the  meaning  of 

Article  11,  Section  9,  of  the  Constitution,  prohibitin  an  increase 
of  salary." 

It  would  thus  seem  that  by  virtue  of  these  authorities  and  under  our 
statutes  and  constitutional  restriction,  if  the  money,  is  "allowed 
and  paid,  in  whole  or  in  part,  as  additional  compensation  to  any 
regular  deputy  or  assistant"  that  the  sura  could  be  allowed  by  the 
county  court  after  the  effective  date  of  the  bill  and  during  the 
county  clerk's  present  term  in  office.  But  what  of  the  provision 
of  the  section  where  the  additional  sum  may  "be  used  solely  for 
clerical  hire"? 

The  Constitution  of  the  State  of  Illinois,  dealing  with  the  subject 
of  Counties,  in  Article  X,  Section  10,  provides  that  the  county  board 
"shall  fix  th9  compensation  of  all  county  officers,  with  the  amount 
of  their  necessary  clerk  hire,  stationery,  fuel  and  other  expenses," 
and  thereafter  in  said  section  is  stated:  "Provided,  that  the  com- 
pensation of  no  officer  shall  be  increased  or  diminished  during  his 
term  of  office".  The  Supreme  Court  of  Illinois  has  construed  this 
section  in  several  cases.  In  People  v.  Foster,  133  111.  496,  23  N.E. 
615,  that  court  said:  "This  court  is  committed  to  the  construction 
of  the  statute  that  the  amount  fixed  by  the  county  board  'for  neces- 
sary clerk  hire,  stationery,  fuel,  lights,*  etc.  to  a county  officer, 
remains  under  the  control  of  the  board,  and  may  be  changed  at  any 
time  when,  in  their  judgment,  the  necessity  therefor  exists." 

In  another  Illinois  case,  Coles  Couhty  v.  Messer.  190  111.  540, 

63  N.E.  391,  the  compensation  of  ths  sheriff  had  been  fixed  by  reso- 
lution of  the  county  board  "including  all  necessary  deputy  hire", 
at  the  amount  of  $2,500.00  per  annum,  "and  that  the  said  sheriff 
shall  be  allowed  $1.50  per  day  for  j'ailer".  The  sheriff  asked  the 
county  for  extra  compensation  from  the  fees  of  his  office,  claiming 
he  had  paid  out  more  in  necessary  expenses  than  this  amount,  the 
sheriff  brought  suit  when  the  county  board  refused  to  allow  and  pay 
such  amount.  The  Supreme  Court  of  Illinois  states,  at  p.  545  of 
195  111.,  P.  393  of  63  N.  E.: 
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"If  the  compensation  including  the  expenses , is  fixed 
at  one  sum,  the  officer  is  entitled  to  retain  that 
amount  if  it  is  paid  by  the  fees  of  his  office.  If 
it  is  fixed  in  separate  suras  - one  sum  for  the  com- 
pensation of  the  officer,  and  another  sum  for  ex- 
penses - the  officer  can  only  retain  out  of  the 
fees  collected  a sufficient  sura  to  reimburse  him 
for  moneys  actually  paid  out  for  reasonable  and  ne- 
cessary expenses  of  his  office.*  * * If  the  amounts 
are  fixed  separately,  the  compensation,  aside  from 
the  expenses,  cannot  be  changed  during  the  official 
terra,  but  the  expenses  may  be  changed  from  time  to 
time  by  the  county  board  as  the  necessities  of  the 
office  may  change.*  * * The  principle  of  all  the 
decisions  is  that  the  compensation,  including  the 
expenses  of  the  office,  is  to  be  paid,  if  at  all, 
out  of  the  fees  and  emoluments  of  the  office,  and 
that  there  is  no  liability,  and  there  can  be  no 
recovery,  for  expenses  which  have  not  been  fixed 
in  advance  by  the  county  board.  The  plain  intent 
and  meaning  of  the  Constitution  is  that  the  county 
board  shall  have  power  to  control  and  limit  the  ex- 
penses of  county  officers,  and  that  the  officers 
shall  not  be  at  liberty  to  create  a liability  against 
the  county  except  within  some  limit  already  fixed  by 
the  county  board.  The  allowance  for  expenses  may  be 
changed  from  time  to  time,  as  varying  circumstances 
may  require;  but  there  is  no  liability  unless  an  al- 
lowance has  been  made." 

A California  case,  Newman  v.  Lester,  County  Auditor,  105  P.785, 
concerned  Orange  County,  a county  of  the  15th  class,  which  by 
statute  allowed  a salary  to  the  assessor* s office  as  follows: 
13,500.00  per  annum  to  the  assessor;  and  seven  field  deputy 
assessors  appointed  by  the  assessor  of  the  county  and  holding 
office  for  one  specified  year,  each  to  receive  $100.00  per  month. 
The  law  was  changed  during  the  term  of  office  of  the  assessor 
wherein  the  office  was  allowed  eight  field  deputy  assessors,  and 
one  deputy  was  to  keep  an  account  of  all  transfers  of  proparty 
in  said  county  during  the  year,  and  the  change  was  to  take  effect 
immediately.  A field  deputy  assessor  filed  suit  for  the  increased 
pay,  and  the  Court  of  Appeals,  2nd  District  of  California,  in  this 
case,  allowed  the  petitioner  his  salary  claimed,  stating  as  fol- 
lows at  11  Cal.  App.  P.  5^1: 

ns  * * Where  the  statute  provides  a fixed  salary 
for  the  officer  and  a separate  allowance  for  ex- 
penses of  hi3  office  (Kirkwood  v.  Soto,  87  Cal. 

394,  25  Pac.  488),  or  a fixed  salary  for  the  of- 

ficer and  a fixed  salary  for  a certain  number  of 
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deputies  or  clerks,  all  payable  out  of  the 
county  treasury,  an  increase  c?  such  separate 
allowance  for  expenses  or  for  deputies,  wh ether 
in  the  number  of  deputies  or  the  amount  paid  to 
each,  is  not  a violation  of  the  constitutional  pro- 
vision that  fthe  compensation  of  any  county,  city, 
town,  or  municipal  officer  shall  not  be  increased 
after  his  election  or  during  his  term  of  office.1 
(Const.,  Sec.  9*  Art  II. )" 


CONCLUSION 


It  is  the  opinion  of  this  office  that  the  county  court  in  all 
counties  of  the  3rd  class  may  allow  the  county  clerk  after  the 
effective  date  of  sub-section  6 of  Section  51.4.50  of  Senate 
Bill  No.  290  and  during  his  present  term  in  office  the  $1,000.00 
per  year  as  in  said  section  provided  for  the  purpose  provided 
for  in  said  subsection. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  J.  Robert  Tull. 


Very  truly  yours, 


JRT:f :ld 


JOHN  M.  DALTON 
Attorney  General 


COUNTY  CLERKS:  Fees  r Section  140.100,  Sub- 
PEES:  section  2,  RSMc<>x949»  for  county 
clerks  are  accountable  fees. 


1 FILED 


November  4»  1953 


Honorable  Haskell  Holman 
State  Auditor 
Jefferson  City,  Missouri 

Dear  Hr*  Holman : 

The  following  opinion  is  given  In  answer  to  your  letter 
of  August  31,  1953#  in  which  you  state  as  follows: 

"rub-section  2 of  Section  140*100,  R.S. 

Mo.,  1949,  provides  as  follows: 

'For  making  and  recording  the  de- 
linquent land  lists,  the  collector 
and  the  clerk  shall  receive  ten  cents 
per  traot  or  lot  and  the  clerk  shall 
receive  five  cents  per  tract  or  lot 
for  comparing  and  authenticating  such 
list.' 

"The  question  is,  are  said  fees  earned  by 

the  clerk  accountable  or  non- account able?" 

The  question  is  whether  or  not  the  oounty  clerks'  fees  for 
meking,  recording,  comparing  and  authenticating  the  delinquent 
land  lists,  as  provided  in  subsection  2 of  Section  140.100, 

RSMo  1949,  are  accountable.  If  they  are  accountable,  the  duty 
to  make  the  account  is  covered  by  factions  50.340  through 
50.520,  51*120  and  51*150,  RlHo  1949*  we  do  not  quote  these 
sections  at  length  because  they  do  not  answer  the  determinative 
question,  which  is:  Did  the  Legislature,  in  providing  the  fees 
in  question,  intend  for  the  clerks  personally  to  retain  them 
as  remuneration  for  their  services?  In  o tiier  words,  when  Section 
140.100  was  enacted  (R.S.  1939#  #11117#  11124,  A.L.  1945.  P* 

1910,  A.  1949#  S.H.  1024)#  did  the  Legislature  intend  to  increase 
the  compensation  of  county  clerks  by  the  addition  of  such  fees 
to  be  by  them  retained  and  unaccountable?  For  the  following 
reasons  we  believe  this  question  must  be  answered  negatively. 
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At  an  earlier  date,  remuneration  to  the  oounty  clerk  was 
based  upon  the  amount  of  fees  collected  by  that  office,  but  the 
present  salary  statutes  indicate  a legislative  intent  to  wholly 
compensate  the  clerk  by  a fixed  salary  only  and  without  regard 
to  fees  collected  (with  certain  exceptions  clearly  expressed 
and  later  referred  to  herein).  Attention  is  invited  to  the  1937 
opinion  of  the  Supreme  Court  of  Missouri  in  Ward  v.  Christian 
County,  111  S,W,  (2d)  182,  I8I4.,  wherein  earlier  statutes  com- 
pensating the  oounty  clerk  are  referred  to  and  in  which  opinion 
the  court  indicates  that,  by  Laws  1937#  page  44°  * Mo,  St,  Ann., 
#11811,  page  7028,  the  office  was  put  on  a salary  basis  having 
no  regard  to  the  fees  collected. 

The  present  basic  salary  statutes  found  in  RSMo  1949  are 
51*260  (counties  of  class  one),  51*290  (counties  of  the  second 
class),  5l*300-5l*310  (counties  of  the  third  class),  and  51*350 
(counties  of  the  fourth  class)*  We  find  no  escape  from  the 
conclusion  of  these  statutes,  that  the  salaries  therein  provided 
were  to  replace  the  fee  basis  of  remuneration  and  that  no  fee 
was  thereafter  to  be  retained  by  the  clerk  as  compensation  to 
him  for  any  service  except  in  instances  clearly  and  specifically 
stated.  There  are  other  unambiguous  statutes  whloh,  in  un- 
mistakable terms,  allow  compensation  in  addition  to  the  base 
salary  above  referred  to  and  in  which  statutes  the  Legislature 
clearly  states  that  the  particular  monies  are  to  be  "retained 
by  the  clerk"  or  to  be  "received  in  addition  to  his  salary"  or 
are  to  be  "unaccountable,"  Lee  Lections  51*290,  51*320,  51*340, 
51.360,  51*3^0  and  51*400,  This  Indicates  that  the  clerk  is 
not  to  retain  fees  collected  under  statutes— such  as  the  one  in 
question— which  merely  prescribe  the  fee  for  the  particular 
service  without  stating  what  disposition  is  to  be  made  thereof. 

Seotlon  51*410,  RSMo  1949*  provides  as  follows: 

"The  olerks  of  the  county  courts,  respec- 
tively, shall  be  allowed  fees  for  their 
services  as  follows: 

"For  an  order  to  erect  or  repair  a public 

bridge #0,30" 

(and  next  follows  54  other  speoifio 
services  with  the  fee  therefor) 

This  statute  is  similar  to  Section  140.100,  in  question,  doth 
prescribe  a fixed  fee  but  neither  state  the  disposition  to  be  made 
thereof.  Yet  does  any  clerk  think  the  fees  set  out  in  Section 
51*410  are  to  be  retained  by  him  in  addition  to  his  salary?  We 
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cannot  oonceive  of  such  a contention*  These  foes  are  certainly 
accountable*  and  it  seems  to  us  that  the  legislature  Intended 
to  put  the  fees  prescribed  by  Section  114.0*100  In  the  same  cate* 
gory.  If  the  Legislature  had  Intended  to  allow  the  clerk  to 
retain  the  fees  prescribed  by  Section  140*100,  it  presumably 
would  not  have  remained  silent  on  the  point  as  it  did  in  Section 
51*410*  but  would  have  expressly  so  stated  as  it  did  in  the 
general  statute  on  unaccountable  fees  (Seotlon  51*400) * which 
provides  as  follows: 

"The  following  fees  and  compensation  shall 
be  allowed  to  and  retained  by  the  clerk  of 
the  county  court*  as  unaccountable  fees* 
in  addition  to  the  salary  and  other  fees 
now  provided  by  law,  for  services  rendered: 

(1)  For  extending  the  tax  on  the 
assessment  book*  three  cents  for  each 
name,  to  be  paid  by  the  state  and  county 
in  proportion  to  the  number  of  tax  columns 
used  by  each; 

« * * « * *n 

(]£nphasis  ours*) 

Should  the  fees  provided  for  in  Section  140*100  be  placed 
on  the  same  basis  (concerning  accountable)  as  those  provided  for 
in  Section  51*43-0  (accountable)  or  on  the  same  basis  as  those 
provided  for  in  Section  51*400  (unaccountable) T Legislative 
silence  on  the  matter  of  accounting*  and  similarity  of  language 
in  Sections  51*410  and  140*100*  answers  the  question* 

In  view  of  the  salary  basis  of  compensation*  we  believe 
the  court  would  resolve  any  doubt  against  the  clerks,  concerning 
the  matter  of  accounting  for  a given  fee,  and  that  the  legal 
presumption  of  legislative  intent  is  that  every  fee  is  to  be 
accounted  for  and  not  to  be  retained  by  the  clerk  unless  the 
Legislature  clearly  states  otherwise* 

Me  cannot  overlook  the  familiar  principle  restated  in 
Ward  v.  Christian  County,  supra,  l.c*  183: 

n,It  is  well*8ettled  law  that  a right  to 
compensation  for  the  discharge  of  official 
duties  is  purely  a creature  of  statute. 
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and  that  the  statute  which  is  claimed  to 
confer  such  right  must  be  strictly  con- 
strued. • State  ex  rel.  Linn  County  v. 

Adams,  172  Mo.  1,  72  S.W.  6£5,  6£6.  it  * *" 

In  Sta-ce  ex  rel.  Smith  v.  Holliday,  61  Mo.  5 21 f.,  the  clerk 
performed  certain  services  concerning  tax  bills  but  was  denied 
the  fee  claimed  therefor,  on  ground  that  the  Legislature  had 
made  no  provision  for  such  compensation. 

No  one  should  fail  to  appreciate  the  service  rendered  by 
county  clerks  performing  their  duties  in  connection  with  the 
delinquent  land  lists,  but  we  cannot  say  that  the  Legislature 
intended  to  compensate  them  therefor  by  allowing  them  to  retain 
the  fees  set  out  in  Section  Uj.0.100.  In  absence  of  an  expressed 
legislative  intent  to  the  contrary,  we  are  constrained  to  mile 
that  said  fees  earned  by  the  county  clerk  are  accountable. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  county  clerks'  fees 
for  making,  recording,  comparing  and  authenticating  the  delin- 
quent land  lists  as  provided  by  Section  11*0. 100,  RSMo  19J+9,  are 
accountable  fees. 

This  opinion,  which  I hereby  approve,  was  written  by  my 
Assistant,  James  A.  Vickrey. 


Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 

JAVtml 
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PRISONERS : 
CRIMINAL  LAW: 


Solvent  convicted  defendant  in 
county  of  the  third  class  liable 
for  board  bill  accruing  while 
committed  to  jail  by  lawful 
authority  as  part  of  costs. 


February  17,  1953 

OPINION  NO.  42 


Honorable  Robert  L.  Hoy 
Prosecuting  Attorney 
Saline  County 
Marshall,  Missouri 

Dear  Sir: 


filed 


This  opinion  is  written  in  response  to  your  request  dated 
January  29,  1953,  which  request  for  opinion  reads,  in  part,  as 
follows : 


"This  letter  is  being  written  at  the 
joint  request  of  the  Magistrate,  the 
Circuit  Clerk  and  the  Prosecuting 
Attorney  of  Saline  County  and  respect- 
fully requests  a ruling  on  the  questions 
hereinafter  propounded.  The  questions 
have  to  do  with  the  subject  of  the  in- 
clusion of  the  board  bill  of  prisoners 
in  counties  of  the  third  class  in  taxing 
the  costs  against  a defendant  who  is 
solvent  and  able  to  pay  the  costs. 

★ ★ * 

"The  first  question  which  arises  is 
whether  or  not  in  class  3 counties  the 
board  bill  of  a prisoner  may  ever  be 
taxed  as  costs  against  a solvent  defend- 
ant in  view  of  the  specific  provision  of 
Section  221.100  authorizing  a board  bill 
to  be  taxed  as  costs  in  class  1 and 
class  2 countes.  If  such  board  bill  may 
not  be  taxed  as  costs  against  a prisoner 
in  class  3 counties  then  the  answer  to 
the  questions  hereinafter  propounded  is 
pretty  well  settled.  Assuming  that  such 
board  bill  may  be  taxed  as  costs  and 
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collected  from  the  defendant  by  reason 
of  the  general  provisions  of  sections 
221.070  and  221.160  several  practical 
questions  arise  with  reference  to  the 
computation  of  the  time  of  ascertainment. 

"Now  limiting  this  matter  to  class  3 
counties  and  solvent  defendants,  may  I 
propound  you  three  questions: 

"First , where  defendant  is  arrested  for  a 
misdemeanor  committed  in  the  presence  of 
the  officer,  e.g.  careless  and  reckless 
driving,  on  a Saturday  night,  held  over 
till  Monday  and  pleads  guilty  or  is  con- 
victed and  fined,  is  there  any  way  to 
include  Sunday's  board  bill  in  the  costs 
paid  by  the  defendant?  Apart  from  the 
practical  matter  of  determining  the  amount, 
is  he  in  jail  'committed  by  lawful  author- 
ity' until  the  charge  is  filed  and  the 
defendant  is  brought  before  the  court?  If 
so,  how  is  the  amount  determined? 

"Second , where  defendant  is  sentenced  to 
jail  by  the  Magistrate,  e.g.  thirty  days 
for  common  assault,  and,  at  the  end  of  his 
sentence  defendant  wishes  to  pay  his  costs 
and  be  released,  is  his  board  bill  accruing 
after  he  is  committed  for  failure  to  give 
bond  pending  trial  and/or  his  board  bill 
accruing  after  sentence  to  be  taxed  as  costs 
and  collected  from  the  defendant?  If  so, 
how  is  the  amount  determined? 

"Third,  where  defendant  is  sentenced  to  the 
penitentiary  and  has  accumulated  a board  bill 
pending  trial  in  the  Circuit  Court,  he  failing 
to  make  bond  after  preliminary  examination, 
and  the  defendant  is  financially  able  to  pay, 
and  execution  would  collect  it,  is  the  board 
bill,  computed  as  provided  for  in  section 
221.090  and  certified  to  the  Circuit  Clerk  by 
the  County  Clerk  in  the  same  manner  as  if  it 
were  to  be  paid  by  the  state,  a proper  charge 
to  be  included  in  the  fee  bill  for  which  exe- 
cution should  issue?  * * *" 
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We  shall  answer  the  questions  in  the  order  propounded. 

The  basic  question  is  whether  the  board  bill  of  a prisoner 
may  ever  be  taxed  as  costs  against  a solvent  defendant  in  a 
county  of  the  third  class. 

To  answer  this  we  must  resort  to  the  specific  statutes  on 
the  subject  of  criminal  costs  because  costs  were  unknown  to  the 
common  law,  hence  one's  right  to  costs  is  wholly  dependent  on 
statutory  provisions  allowing  them. 

In  the  case  of  In  re  Thomasson,  159  S.W.  (2d)  626,  l.c. 

628,  affirming  119  S.W.  (2d)  433,  the  court  said: 

" * * * In  the  first  place  costs  were 
unknown  to  the  common  law  and  one ' s 
right  to  costs  is  now  wholly  dependent 
on  statutory  provisions  allowing  them. 

And  such  statutes  are  strictly  construed. 

7 R.C.L.,  Sec.  2,  p.  781;  Van  Trump  v. 

Sannerman , 193  Mo.App.  617  187  S.W.  124; 

Ex  parte  Nelson,  253  Mo.  627,  162  S.W. 

167.  * * *" 

As  a further  rule  of  construction,  it  is  well  established 
that  all  statutes  on  the  same  subject  matter  must  be  construed 
together  so  as  to  give  effect  to  each,  if  possible. 

Section  550.010,  RSMo  1949,  reads  as  follows: 

"Whenever  any  person  shall  be  convicted 
of  any  crime  or  misdemeanor  he  shall  be 
adjudged  to  pay  the  costs,  and  no  costs 
incurred  on  his  part,  except  fees  for 
board , shall  be  paid  by  the  state  or 
county."  (Emphasis  ours) 

It  appears  from  reading  the  above  statute  that  the 
Legislature  contemplated  that  fees  for  board  would  be  included 
in  the  cost  bill  chargeable  against  the  defendant  and  that  such 
fees  were  part  of  the  costs  incurred  on  behalf  of  the  defendant. 

Reading  this  section  together  with  Section  221.070,  RSMo 
1949,  and  Section  221.090,  RSMo  1949,  strengthens  our  conclusion 
that  the  board  bill  of  a prisoner  committed  to  the  common  jail 
by  lawful  authority  would  be  taxed  as  costs  against  the  defendant. 
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Section  221.070,  supra,  reads: 

"Every  person  who  shall  be  committed  to 
the  common  jail  within  any  county  in  this 
state,  by  lawful  authority,  for  any  of- 
fense or  misdemeanor,  if  he  shall  be  con- 
victed thereof,  shall  bear  the  expense  of 
carrying  him  or  her  to  said  jail,  and  also 
his  or  her  support  while  in  jail,  before  he 
or  she  shall  be  discharged;  and  the  property 
of  such  person  shall  be  subjected  to  the 
payment  of  such  expenses,  and  shall  be  bound 
therefor,  from  the  time  of  his  commitment, 
and  may  be  levied  on  and  sold,  from  time  to 
time , under  the  order  of  the  court  having 
criminal  jurisdiction  in  the  county,  to 
satisfy  such  expenses." 

Section  221.090,  supra,  reads: 

"1.  In  each  county  of  the  third  or  fourth 
class,  the  sheriff  shall  furnish  wholesome 
food  to  each  prisoner  confined  in  the 
county  jail.  At  the  end  of  each  month, 
he  shall  submit  to  the  county  court  a state- 
ment supported  by  his  affidavit,  of  the 
actual  cost  incurred  by  him  in  the  boarding 
of  prisoners,  together  with  the  names  of 
the  prisoners , and  the  number  of  days  each 
spent  in  jail.  The  county  court  shall 
audit  the  statement  and  draw  a warrant  on 
the  county  treasury  payable  to  the  sheriff 
for  the  actual  and  necessary  cost. 

"2.  When  the  final  determination  of  any 
criminal  prosecution  in  a county  of  the 
third  or  fourth  class  shall  be  such  as  to 
render  the  state  liable  for  costs  under 
existing  laws,  it  shall  be  the  duty  of  the 
county  clerk  to  certify  to  the  clerk  of 
the  circuit  court  or  court  of  common 
pleas  in  which  the  case  was  determined, 
the  amount  due  the  county  for  boarding  any 
prisoner  who  was  a party  in  such  case. 

It  shall  then  be  the  duty  of  the  clerk  of 
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the  court  in  which  the  case  was  determined 
to  include  in  the  bill  or  costs  against 
the  state,  all  fees  which  are  properly 
chargeable  to  the  state  for  the  board  of 
such  prisoners . " (Emphasis  ours) 

The  state  or  county  is  liable  for  certain  criminal  costs 
under  certain  conditions  only  in  the  event  that  the  defendant 
is  unable  to  pay  them. 

Section  550.020,  RSMo  1949,  provides  in  part: 

"In  all  capital  cases  in  which  the  defendant 
shall  be  convicted,  and  in  all  cases  in 
which  the  defendant  shall  be  sentenced  to 
imprisonment  in  the  penitentiary,  and  in 
cases  where  such  person  is  convicted  of  an 
offense  punishable  solely  by  imprisonment 
in  the  penitentiary  and  is  sentenced  to 
imprisonment  in  the  county  jail,  workhouse 
or  reform  school  because  such  person  is 
under  the  age  of  eighteen  years,  the  state 
shall  pay  the  costs,  if  the  defendant  shall 
be  unable  to  pay  them,  except,  costs  in- 
curred  on  behalf  of  defendant."  (Emphasis- our s ) 

Section  550.030,  RSMo  1949,  provides  as  follows: 

"When  the  defendant  is  sentenced  to  imprison- 
ment in  the  county  jail,  or  to  pay  a fine, 
or  both,  and  is  unable  to  pay  the  costs,  the 
county  in  which  the  indictment  was  found  or 
information  filed  shall  pay  the  costs,  ex- 
cept such  as  were  incurred  on  the  part  of 
the  defendant."  (Emphasis  ours) 

Under  Section  550.010,  supra,  the  only  costs  incurred  on 
behalf  of  a convicted  defendant  which  the  state  or  county  in 
any  event  can  be  required  to  pay  are  the  costs  for  board. 

Under  Sections  550.020  and  550.030,  supra,  the  state  or  county, 
as  the  case  may  be,  is  liable  for  that  cost  only  if  the  con- 
victed defendant  is  unable  to  pay. 

We  take  it  then  that  the  board  bill  for  a convicted 
defendant  is  "properly  chargeable"  (Section  221.090,  supra) 
to  the  state  in  the  event  that  the  convicted  defendant  is  unable 
to  pay,  subject,  of  course,  to  the  other  restrictions  contained 
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in  Section  550.020,  supra.  We,  therefore,  do  not  believe  that 
paragraph  2 of  Section  221.090,  supra,  removes  the  liability  of 
the  convicted  defendant  for  his  board  bill,  but  rather  serves 
to  clarify  the  fact  that  such  item  of  expense  is  part  of  the 
costs  to  be  assessed  in  the  case. 

Although  Section  221.100,  RSMo  1949,  with  respect  to  the 
board  of  prisoners  in  counties  of  the  first  and  second  classes, 
is  phrased  differently  than  Section  221.010,  supra,  we  do  not 
believe  that  it  would  have  the  effect  of  altering  the  conclusion 
above  reached  under  other  sections  that  the  board  bill  of  a 
convicted  defendant  in  a county  of  the  third  class  may  properly 
be  assessed  against  such  defendant  and  collected  from  him  if 
he  be  financially  able  to  pay. 

Having  resolved  the  basic  question,  we  now  turn  to  the 
question  designated  "First"  in  the  request  for  opinion. 

Section  544.170,  RSMo  1949,  provides: 

"All  persons  arrested  and  confined  in  any 
jail,  calaboose  or  other  place  of  confine- 
ment by  any  peace  officer,  without  warrant 
or  other  process,  for  any  alleged  breach 
of  the  peace  or  other  criminal  offense,  or 
on  suspicion  thereof,  shall  be  discharged 
from  said  custody  within  twenty  hours  from 
the  time  of  such  arrest,  unless  they  shall 
be  charged  with  a criminal  offense  by  the 
oath  of  some  credible  person,  and  be  held 
by  warrant  to  answer  to  such  offense;  and 
every  such  person  shall,  while  so  confined, 
be  permitted  at  all  reasonable  hours  during 
the  day  to  consult  with  counsel  or  other 
persons  in  his  behalf ; and  any  person  or 
officer  who  shall  violate  the  provisions 
of  this  section,  by  refusing  to  release  any 
person  who  shall  be  entitled  to  such  re- 
lease, or  by  refusing  to  permit  him  to  see 
and  consult  with  counsel  or  other  persons, 
or  who  shall  transfer  any  such  prisoner  to 
the  custody  or  control  of  another,  or  to 
another  place,  or  prefer  against  such  per- 
son a false  charge,  with  intent  to  avoid 
the  provisions  of  this  section,  shall  be 
deemed  guilty  of  a misdemeanor." 
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There  is  no  question  but  that  an  officer  has  the  authority 
to  arrest  without  a warrant  for  a misdemeanor  committed  in  his 
presence,  and,  under  the  last-quoted  section,  may  have  such 
person  confined  for  not  more  than  twenty  hours.  At  the  expira- 
tion of  said  twenty-hour  period  such  person  shall  be  discharged 
unless  prior  to  such  expiration  he  shall  have  been  charged  with 
a criminal  offense  by  the  oath  of  some  credible  person,  and  held 
by  warrant  to  answer  to  such  offense.  It  follows,  therefore, 
that  for  the  first  twenty  hours  of  the  defendant's  confinement 
under  the  hypothetical  submitted  he  has  been  "committed  * * * 
by  lawful  authority"  within  the  meaning  of  Section  221.070, 
supra.  To  rule  otherwise  would  be  to  hold  that  the  original 
confinement  was  unlawful  and  render  Section  554.170,  supra, 
meaningless . 

After  twenty  hours  have  passed  following  the  lawful  arrest 
and  confinement  of  a defendant  without  a warrant  and  the  de- 
fendant has  not  been  charged  with  a criminal  offense  by  the 
oath  of  some  credible  person,  and  held  by  warrant  to  answer  to 
such  offense,  it  would  seem  that  thereafter  he  is  no  longer 
"committed  * * * by  lawful  authority"  and  is  entitled  to  be 
released.  Board  bill  accruing  thereafter  should  not  be  charge- 
able as  costs.  We  realize  that  practical  difficulties  may 
present  themselves  under  the  hypothetical  submitted,  but  we 
know  of  no  exception  to  the  twenty-hour  rule  contained  in 
Section  544.170,  supra,  just  because  the  twenty-hour  period 
happens  to  expire  on  Sunday. 

The  amount  of  costs  chargeable  to  the  convicted  defendant 
for  board  bill  should  be  determined  as  provided  in  Section 
221.090,  supra.  That  amount  is  the  actual  and  necessary  cost 
incurred  by  the  sheriff  in  the  boarding  of  such  prisoner. 

Questions  designated  "Second"  and  "Third"  in  the  request 
for  opinion  deal  with  other  situations  under  which  the  defendant 
is  committed  to  the  jail.  The  basic  problem  presented  in  each 
of  them  is  whether  he  has  been  "committed  * * * by  lawful 
authority . " 

Section  532.460,  RSMo  1949,  with  regard  to  bail,  provides: 

"When  the  imprisonment  is  for  a criminal 
or  supposed  criminal  matter,  the  court  or 
magistrate  before  whom  the  prisoner  shall 
be  brought,  under  the  provisions  of  this 
chapter,  shall  not  discharge  him  for  any 
informality,  insufficiency  or  irregularity 
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of  the  commitment;  but  if,  from  the  ex- 
amination taken  and  certified  by  the  com- 
mitting magistrate,  or  other  evidence,  it 
appear  that  there  is  sufficient  legal  cause 
for  commitment,  he  shall  proceed  to  take 
bail,  if  the  offense  be  bailable,  and  good 
bail  be  offered;  if  not,  shall  commit  the 
prisoner  to  jail." 

Assuming  no  other  defects  in  the  proceeding,  the  defendant, 
is  lawfully  committed  both  after  failure  to  make  bail  pending 
trial  and  after  sentence  whether  before  a magistrate  or  in  the 
circuit  court  so  that  in  either  or  both  of  such  events  the  con- 
victed defendant  would  be  liable  for  costs  for  board  accruing 
thereafter . 

The  fact  that  these  costs  accruing  after  having  been 
"committed  * * * by  lawful  authority"  and  prior  to  actual  con- 
viction are  to  be  treated  the  same  as  costs  accruing  after 
conviction  is  clarified  by  Section  221.160,  RSMo  1949,  which 
reads : 


"The  expenses  of  imprisonment  of  any 
criminal  prisoner,  such  as  accrue  before 
conviction,  shall  be  paid  in  the  same 
manner  as  other  costs  of  prosecution  are 
directed  to  be  paid;  and  those  which 
accrue  after  conviction  shall  be  paid 
as  is  directed  by  the  law  regulating 
criminal  proceedings." 

This  would  seem  to  answer  both  of  the  questions  designated 
"Second"  and  "Third"  in  the  request  for  opinion.  Here  again 
the  amount  would  be  determined  as  directed  in  Section  221.090, 
supra,  l.c.,  the  actual  and  necessary  costs  incurred  by  the 
sheriff  in  boarding  such  prisoner. 


CONCLUSION 

It  is  the  opinion  of  this  office  that  in  a county  of  the 
third  class  the  board  bill  of  a convicted  defendant  is  a part 
of  the  costs  to  be  assessed  in  the  case;  that,  if  such  defend- 
ant is  solvent  and  able  to  pay  the  costs,  such  board  bill 
should  be  included  in  the  costs  assessed  against  the  defendant 
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and  he  should  be  required  to  pay  such  costs  among  others ; that 
a defendant  is  "committed  * * * by  lawful  authority"  within 
the  meaning  of  Section  221.070,  RSMo  1949,  if  he  is  arrested 
by  an  officer  without  a warrant  for  a misdemeanor  committed  in 
the  presence  of  the  officer,  but  that  after  the  expiration  of 
twenty  hours  if  no  warrant  has  issued,  he  is  no  longer  "committed 
* * * by  lawful  authority;"  that  a defendant  is  "committed  * * * 
by  lawful  authority"  within  the  meaning  of  Section  221.070,  RSMo 
1949,  either  after  failing  to  make  bail  pending  trial  or  after 
sentence  whether  before  a magistrate  or  in  the  circuit  court 
and  that  his  board  bill  accruing  after  either  of  those  dates 
should  be  included  in  the  costs  assessed  against  him;  and  that 
the  amount  of  the  board  bill  chargeable  to  such  convicted  de- 
fendant as  costs  is  determined  as  set  forth  in  Section  221.090, 
RSMo  1949,  i.e.,  the  actual  and  necessary  costs  incurred  by  the 
sheriff  in  boarding  such  prisoner. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  John  W.  Inglish. 

Very  truly  yours , 


JOHN  M.  DALTON 
Attorney  General 
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ROAD?  AND  BRIDGES: 


JOHN  M.  DALTON 

xxxxxxxxx 


Tovmship  special  road  ana  bridge  tax  paid 
to  county  treasurer  under  3v.c„  1^7* 585, 

RSMo  19^9#  county  may  retain  not  to  exceed 
five  cents  on  the  one  hundred  dollars 
assessed  valuation  for  the  county  special 
road  and  bridge  fund  and  is  not  required  to 
spend  amount  withheld  in  township  in  which 
collected. 


IT  I LED 


June  17,  1953 


John  £*xMasen 


Honorable  Charles  J.  Hoover 
Prosecuting  Attorney 
Grundy  County 
Trenton,  Missouri 


Dear  Sir: 

We  have  received  your  request  for  an  opinion  of  this 
office,  which  request  is  as  follows: 

"A  controversy  has  arisen  in  Grundy  County 
concerning  the  procedure  followed  by  the 
County  Court  relative  to  the  County  Special 
Road  and  Bridge  Fund.  The  County  Court 
requested  that  I ask  your  office  for  an 
opinion  on  this  matter.  I in  turn  requested 
the  County  Court  to  submit  to  me  information 
from  which  I could  frano  a letter  to  you. 

As  a result  of  this  request  to  the  County 
Court,  the  Court,  together  with  the  County 
Treasurer,  wrote  a memorandum  which  appears 
to  adequately  set  forth  the  facts.  Hence, 

I am  quoting  their  memorandum  and  I shall 
be  glad  to  furnish  any  specific  information 
which  your  office  might  request. 

•Grundy  County  is  a township  organization 
comity.  The  County  Court  of  this  county 
ordered  the  County  Treasurer  in  19lf8  to 
retain  an  amount  of  ,0%/  on  the  $100.00 
assessed  valuation  out  of  the  Special  Road 
and  Bridge  Fund,  and  to  transfer  the  same 
to  the  County  Special  Road  and  Bridge  Fund. 
The  authorization  of  this  order  is  Sec. 
137*585  R.S.  19^9*  This  section  directs 
the  township  collectors  to  turn  in  to  the 
county  treasurer  their  collections  of 
Special  Road  and  Bridge  Tax. 
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»The  clerk  of  the  Trenton  Township  board 
has  questioned  the  right  of  the  county 
court  to  retain  this  .0$/  on  the  „;100, 
valuation  and  the  need  of  the  township 
collectors  to  pay  to  the  county  treasurer 
their  road  and  bridge  collections,  and 
cites  3ec.  139*^30  R.S.  19^9  which  directs 
the  township  collectors  to  pay  over  to  the 
county  treasurer  and  ex-officio  collector, 
all  state  and  county  taxes  collected  by 
hin  and  to  pay  to  the  township  directly  all 
township  taxes  and  funds  of  every  kind  be- 
longing to  the  township.  The  clerk  claims 
that  these  two  sections  are  contradictory, 

'Will  you  please  advise  me 

1,  whether  or  not  the  county  court  is 
within  its  rights  in  requiring  the 
township  collectors  to  pay  over  to 
the  county  treasurer  the  special 
road  and  bridge  tax  collected  by 
them,  together  with  their  state  and 
county  collections, 

2,  Their  right  to  retain  ,05/  on  the 
'100,  assessed  valuation  for  the 
county  special  road  and  bridge  fund, 

3,  The  clerk  of  Trenton  Township  also 
raises  the  question  as  to  whether  or 
not  the  county  court  is  required  to 
spend  the  money  derived  from  the  .Of# 
on  the  $100,  valuation  in  the  town- 
ship from  which  that  money  was  derived. 
It  has  been  the  practice  of  this  county 
to  put  money  in  the  special  read  and 
bridge  fund  and  spend  it  as  needed  in 
the  county  at  large* 

/s/  gen  V/,  Gallup 

County  Treasurer' 

"I  shall  appreciate  your  opinion  in  regard  to 
the  three  questions  forwarded  to  me  by  the  Court,” 
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Section  137*5G5»  RS'Ao  19^9#  provides: 

"1,  In  addition  to  other  levies  authorized 
by  law,  the  township  board  of  directors  of 
any  township  in  their  discretion  may  levy  an 
additional  tax  not  exceeding  thirty-five  cents 
on  each  one  hundred  dollars  assessed  valuation 
in  their  township  for  road  and  bridge  purposes. 
Such  tax  shall  be  levied  by  the  township 
board,  to  be  collected  by  the  township  collector 
and  turned  into  the  county  treasury,  where  it 
shall  be  known  and  designated  as  a special  road 
and  bridge  fund, 

"2.  The  county  court  of  any  such  county  may 
in  its  discretion  order  the  county  treasurer 
to  retain  an  amount  not  to  exceed  five  cents 
on  the  one  hundred  dollars  assessed  valuation 
out  of  such  special  road  and  bridge  fund  and 
to  transfer  the  same  to  the  county  special  road 
and  bridge  fund;  and  all  of  said  taxes  over  the 
amount  so  ordered  to  be  retained  by  the  county 
shall  be  paid  to  the  treasurers  of  the  respec- 
tive townships  from  which  it  came  as  soon  as 
practicable  after  receipt  of  such  funds,  and 
shall  be  designated  as  a special  road  and  bridge 
fund  of  such  township  and  used  by  said  townships 
only  for  road  and  bridge  purposes,  except  that 
amounts  collected  within  the  boundaries  of  road 
districts  foraed  in  accordance  with  the  provi- 
sions of  chapter  233,  HSIIo  19lf9  shall  be  paid 
to  the  treasurers  of  such  road  districts;  pro- 
vided that  the  amount  retained,  if  any,  by  the 
county  shall  be  uniform  as  to  all  such  townships 
levying  and  paying  such  tax  into  the  county 
treasury;  provided,  further,  that  the  proceeds 
of  such  fund  may  be  used  in  the  discretion  of 
the  township  board  of  directors  in  the  construc- 
tion and  maintenance  of  roads  and  in  improving 
and  repairing  any  street  in  any  incorporated 
city,  town  or  village  in  the  township,  if  said 
street  shall  form  a part  of  a continuous  highway 
of  the  township  running  through  said  city,  town 
or  village." 
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Section  139*430,  3SMo  1949*  provides,  in  part: 

"2.  On  or  before  the  tenth  day  in  each 
month,  the  township  collector,  after  de- 
ducting his  commissions,  shall  pay  over  to 
the  county  treasurer  and  ex  officio  col- 
lector all  state  and  county  taxes  collected 
by  him  during  the  preceding  month,  as  shown 
by  the  statement  required  by  this  section, 
and  take  duplicate  receipts  therefor,  one 
of  which  he  shall  retain  and  the  other  he 
shall  file  with  the  county  clerk;  and  the 
county  clerk  shall  charge  the  treasurer  with 
the  amounts  so  receipted  lor,  to  be  accounted 
for  at  the  annual  settlement* 

"3*  The  township  collector,  in  like  manner, 
on  or  before  the  twentieth  day  of  each  month, 
shall  pay  over  to  the  township  trustee  and 
ex  officio  treasurer  after  deducting  his  com- 
mission all  township  taxes  and  funds  of  every 
kind  belonging  to  the  township,  collected  by 
him  during  the  preceding  month,  and  take 
duplicate  receipts  therefor,  one  of  which  he 
shall  retain  and  the  other  he  shall  deposit 
with  the  township  clerk,  who  shall  charge  the 
township  trustee  and  ex  officio  treasurer  with 
the  amount  so  receipted,” 

There  does  appear  to  be  some  conflict  between  Sections 
137* £85  and  139*430,  above  quoted,  insofar  as  the  duty  of  the 
township  collector  Is  concerned.  However,  the  application  of 
a well-established  principle  of  statutory  construction  resolves 
such  conflict,  "Under  the  established  rules  of  statutory  con- 
struction where  there  are  two  laws  relating  to  the  same  subject 
they  must  be  read  together  and  the  provisions  of  the  one  having 
a special  application  to  a particular  subject  will  be  deemed  to 
be  a qualification  of,  or  an  exception  to,  the  other  act  general 
in  its  terms,"  gagleton  v,  Murphy,  34-3  Mo,  949*  156  S,«V.  (2d) 
683,  l.c.  68£. 

Applying  that  rule  to  these  statutes.  Section  137,585  is 
a special  statute  applicable  to  the  handling  of  the  funds  there 
involved,  and  consequently  will  prevail  as  to  such  funds  over 
the  provisions  of  section  139*430. 
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This  construction  is  also  supported  by  Section  12(a)  of 
Article  X of  the  Constitution  of  Missouri,  1945*  under  which  the 
tax  involved  is  levied.  That  section  provides,  in  part: 

"In  addition  to  the  rates  authorized  in 
section  11  for  county  purposes,  the  county 
court  in  the  several  counties  not  under 
township  organization,  the  township  board 
of  directors  in  the  counties  under  town- 
ship organization,  and  the  proper  adminis- 
trative body  in  counties  adopting  an 
alternative  form  of  government,  may  levy 
an  additional  tax,  not  exceeding  thirty- 
five  cents  on  each  hundred  dollars  assessed 
valuation,  all  of  ouch  tax  to  be  collected 
and  turned  in  to  the  couniyTroaaury  to  'be 
used  for  roac[  and~o ‘ridge  purposes,  * 
riiipWa'  ours,") 

As  to  the  second  question.  Section  137*585  clearly  permits 
the  county  court  to  retain  an  amount  not  to  exceed  five  cents  on 
the  one  hundred  dollars  assessed  valuation  out  of  the  special 
road  and  bridge  fund  therein  provided,  .Ve  perceive  no  grounds 
for  holding  such  provision  invalid,  and  therefore  under  such 
section  the  court  does  have  the  right  to  retain  the  amount  therein 
provided. 

As  to  the  third  question.  Section  137*585  provides  that  the 
amount  retained  by  the  county  shall  be  transferred  to  the  county 
special  road  and  bridge  fund.  No  limitation  is  provided  regarding 
the  place  in  which  the  amount  withheld  shall  be  expended.  The 
county  court  is  required  to  retain  a ‘uniform  amount  as  to  all 
townships  levying  and  paying  the  tax,  and  in  the  absence  of  any 
limitation  requiring  the  county  court  to  expend  the  amount  with- 
held from  the  tax  levied  in  a particular  township  within  3uch 
county,  we  are  of  the  opinion  that  the  expenditure  of  the  fund 
is  a matter  for  determination  by  the  county  court. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that: 

1,  Township  collectors  are  required  to  pay  the  special  road 
and  bridge  tax  levied  under  Section  137*585*  RSMo  1949*  to  the 
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county  treasurer.  In  accordance  with  that  section,  and  not  to 
the  township  trustee,  under  Section  139*^30,  RSMo  1949; 

2.  The  county  court  may  retain  an  amount  not  to  exceed 
five  cents  on  the  one  hundred  dollars  assessed  valuation  out  of 
the  special  road  and  bridge  tax  assessed  under  Section  137*585; 
and 


3*  The  county  court  13  not  required  to  spend  the  amount 
withheld  by  it  in  the  township  in  which  the  special  road  and 
bridge  tax  was  collected. 

The  foregoing  opinion,  which  I hereby  approve,  wus  prepared 
by  my  Assistant,  Mr*  Robert  R.  iiVelborn. 


Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 

JtRWsnl 


SCHOOLS : 


Section  163.370,  RSl-io  1949,  is  not  violated  by  "merchant" 
in  installing  and  operating  coin-operated  soft  drink  and 
KLRCHANTS:  candy  vending  machine  in  public  schools. 


December  2,  1953 


Honorable  Charles  J.  Hoover 
Prosecuting  Attorney 
Grundy  County 
Trenton,  Missouri 

Dear  Sir* 

deference  is  made  to  your  request  fox  an  official  opinion 
of  this  department,  reading  as  follows* 

"Would  your  office  kindly  give  me  an 
official  opinion  relative  to  Section 
163*370,  R.S.  Missouri.  1949*  Specif- 
ically, it  is  desired  to  know  if  soft 
drink  and  candy  bar  coin  operated  vending 
machines  may  be  placed  in  the  school 
buildings,  and  be  permitted  to  operate 
during  the  normal  school  hours." 

Section  163.370,  RSMo  1949,  referred  to  in  your  letter, 
reads  as  follows* 

"No  agent,  solicitor,  peddler  or  other 
such  person  snail  solicit,  offer  for 
sale  or  sell  any  subscription,  policy, 
sex’vice,  article  or  thing  whatsoever  to 
any  teacher  or  pupil  in  any  public  school 
of  this  state  while  such  teacher  or  pupil 
is  upon  the  premises  of  such  public  school 
during  the  hours  such  public  school  is  in 
session  and  for  one-half  hour  before  such 
school  convenes  and  for  one-half  hour  after 
such  school  has  dismissed.  Any  such  person 
violating  any  provision  of  this  section 
shall  upon  conviction,  be  deemed  guilty  of 
a misdemeanor.  " 

In  this  opinion  we  have  accorded  this  statute  the  presumption 
of  validity  which  attends  all  legislative  enactments.  It  is  noted 
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that  the  statute  Is  penal  in  nature  inasmuch  as  it  defines  and 
fixes  a penalty  for  a criminal  offense,  and  therefore  in  accord- 
ance with  the  usual  rules  of  statutory  construction  is  to  be 
construed  strictly. 

The  statute  is  directed  against  one  who  conduots  his  business 
as  an  "agent,  solicitor  or  peddler."  The  inclusion  of  the  phrase 
"or  other  such  person  " does  not  in  our  opinion  broaden  the  class 
of  persons  against  whom  the  statute  is  directed.  Under  the  rule 
of  ejusdem  generis,  the  Inclusion  of  the  phrase  does  but  embrace 
only  other  persons  whose  activities  are  similar  in  nature  to 
that  of  the  specifically  enumerated  group.  We  quote  the  rule 
from  Zinn  v.  City  of  Steelville,  173  S.W. (2d)  398,  where  it 
appears  in  the  following  language: 

"«•  # «' Where  general  words  in  a statute 
follow  specific  words,  designating  special 
things,  the  general  words  will  be  considered 
as  applicable  only  to  things  of  the  same 
general  character  as  those  which  are  speci- 
fied.' * * *" 

With  this  rule  in  mind,  then,  we  of  necessity  must  examine 
the  nature  of  the  businesses  oonduoted  by  agents,  solicitors  and 
peddlers  in  an  effort  to  ascertain  what  other  persons  are  in- 
cluded within  the  statute  by  virtue  of  the  use  of  the  phrase 
"or  other  such  person."  These  terms  have  acquired  well-defined 
meanings  in  mercantile  circles.  There  is,  however,  one  common 
Distinguishing  characteristic  about  each  of  the  occupations,  and 
that  is  that  while  all  are  frequently  merchants  in  the  sense  that 
they  sell  merchandise,  yet  none  of  those  enumerated  have  established 
places  of  business.  Your  attention  is  directed  to  Section  l£0»li70, 
RSMo  19U-9#  wherein  is  found  a definition  of  the  term  "peddler." 

This  statute  reads  as  follows: 

"Whoever  shall  deal  in  the  selling  of 
patents,  patent  rights,  patent  or  other 
medicines,  lightning  rods,  goods,  wares 
or  merchandise,  except  pianos,  organs, 
sewing  machines,  books,  charts,  maps  and 
stationery,  agricultural  and  horticultural 
products,  including  milk,  butter,  eggs  and 
cheese,  by  going  about  from  place  to  place 
to  sell  the  same,  is  declared  to  be  a 
peddler." 


-2- 


Honorable  Charles  J,  Hoover 


Similarly,  we  think  that  the  term*  "agent"  and  "solicitor" 
as  customarily  used  in  mercantile  circles  are  indicative  of  a 
type  of  selling  which  does  not  include  the  actual  delivery  of 
merchandise  or  other  articles  sold  at  the  time  the  sale  is  made. 

In  each  instance,  including  peddlers,  the  person  engaged  as  an 
agent,  solicitor  or  peddler  is  more  in  the  nature  of  an  order 
taker,  with  the  exception  of  certain  types  of  peddlers  who  do 
make  actual  deliveries  at  the  time  of  sale.  However,  in  none 
of  the  occupations  is  the  element  present  of  an  established  plaoe 
of  business  at  which  point  sales  and  deliveries  of  merchandise  are 
made.  Prom  these  factors  we  are  led  to  the  belief  that  the  statute 
is  designed  to  prohibit  the  aotivity  described  therein  of  persons 
who  are  not  engaged  in  a merchandising  occupation  which  Includes 
the  establishment  of  a place  of  business. 

You  will  note  that  thereby  persons  who  are  engaged  in  the 
occupation  of  "merchants"  are  excluded  from  the  operation  of  the 
statute.  We  direct  your  attention  to  the  definition  of  "merchant" 
as  found  in  Section  150.010,  HSMo  191+9,  which  reads  as  follows: 

"Every  person,  corporation,  copartnership 
or  association  of  persons,  who  shall  deal 
in  the  selling  of  goods,  wares  and  mer- 
chandise at  any  store,  stand  or  place 
occupied  for  that  purpose,  is  declared  to 
be  a merchant.  * * *■" 

Had  the  Legislature  seen  fit  to  designate  "merchants"  as 
being  within  the  statute  in  specific  terms,  a completely  different 
situation  would  present  itself.  However,  that  was  not  done  and 
the  omission  may  not  be  supplied  in  a penal  statute  by  the  use  of 
such  a phrase  as  "or  other  such  persons,"  for  the  reasons  which  we 
have  discussed  supra.  We  therefore  bolieve  that  such  "merchants" 
are  not  included. 

CONCLUSION 

In  the  premises,  we  are  of  the  opinion  that  Section  I63.37O, 
RSMo  191+9*  does  not  prohibit  the  installation  and  operation  of 
a coin-operated  soft  drink  and  vending  machine  in  a public  school 
by  a regularly  established  "merchant"  as  an  adjunct  to  his  busi- 
ness. It  is,  of  course,  a requisite  that  the  consent  of  the  proper 
governing  board  of  the  school  district  be  obtained. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
by  assistant,  Mr.  Will  P.  3erry,  Jr. 


Yours  very  truly. 


WFB : ml : mw 


JOHN  M.  DALTON 
Attorney  General 


CORONERS  OP  FOURTH 
CLASS  COUNTIES: 


JOHN  M.  DALTON 
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Coroner  of  fourth  class  county  shall  receive,  as 
his  total  Annual  compensation,  the  sura  of  $66.00, 
$90,00,  or  $120*00,  depending  upon  population  of 
county.  This  compensation  is  to  be  paid  in  equal 
monthly  installments,  which  would  make  the 
monthly  pay  $5.00,  $7.50,  or  $10.00,  depending, 
as  does  the  total,  on  population  of  county. 


February  13,  1953 


John  C.  Johnsen 
xxxxxxxx 


Honorable  Harold  3*  Hutchison 
Prosecuting  Attorney 
Maries  County 
Vienna,  Missouri 


Dear  Sir: 

This  department  is  in  receipt  of  your  recent  request  for 
an  official  opinion.  You  thus  state  your  request: 

’’The  County  Court  of  Maries  County  has 
asked  me  to  request  an  opinion  from  your 
Department,  relative  to  the  Coroner's 
salary. 

"This  is  a county  of  the  fourth  class 
and  they  desire  an  opinion  as  to  whether 
Section  30,  Revised  Statutes  19ii9 
provides  for  a salary  of  $60.00  per 
month  or  60.00  per  year. 

"I  think  that  the  statute  is  plain  but 
a number  of  counties  are  construing  It 
differently.” 

Section  58.130,  R3*:o  19^9*  which  you  request  us  to  construe, 
reads  as  follows: 

"The  coroner  in  all  counties  of  the 
fourth  class  shall  receive  for  his  ser- 
vices annually,  payable  out  of  the  county 
treasury  in  equal  monthly  installments 
the  following:  In  counties  with  a popu- 
lation of  less  than  ten  thousand,  the  sum 
of  sixty  dollars;  in  counties  with  a 
population  of  ten  thousand  and  less  than 
fifteen  thousand,  the  sum  of  ninety  dol- 
lars; and  in  counties  having  a population 
of  fifteen  thousand  and  more,  the  sum  of 
one  hundred  and  twenty  dollars." 
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The  meaning  of  the  above  section  appears  to  us  to  be  clear. 
We  construe  Its  meaning  to  bo  that  in  a fourth  class  county  the 
coroner  shall  receive,  as  his  total  annual  compensation,  if  that 
county  has  a population  of  less  than  10,000,  the  total  sum  of 
■•'60.00,  to  be  paid  in  equal  monthly  installments,  which  would  be 
$5.00  per  month;  if  the  county  has  a population  of  10,000  and 
less  than  15#000,  the  total  annual  sum  of  $90*00,  which  would  be 
$7,50  per  month;  if  the  county  has  a population  of  15,000  and 
more,  the  total  sum  of  0120.00,  which  would  bo  $10.00  per  month. 

In  this  regard  I direct  your  attention  to  an  opinion  (a 
copy  of  which  is  enclosed)  rendered  by  this  department  on 
January  23,  1953#  to  Honorable  J.  W.  Thurman,  Prosecuting 
Attorney  of  Jefferson  County.  Jefferson  County  is  a third 
class  county,  but  the  law  (Section  58.110,  RSMo  19^9)  fixing 
the  salary  of  a coroner  in  a third  class  county  reads  exactly 
the  same  as  does  the  law  (Section  58.130,  supra,)  fixing  the 
salary  of  a coroner  in  a fourth  class  county  except  as  to  popu- 
lation figures.  In  that  opinion  we  followed  the  same  line  of 
reasoning  that  we  have  followed  above,  and  come  to  the  same 
conclusion  so  far  a 3 the  basis  of  determining  the  compensation 
of  the  coroner  is  concerned. 

We  may  point  out  that  to  follow  the  alternative  line  of 
reasoning,  to  wit,  that  the  sums  stated  in  Section  58.130,  supra, 
are  to  be  paid  monthly,  would  lead  to  a total  annual  compensation 
for  the  coroner  in  a sum  clearly  beyond  the  contemplation  of  the 
Legislature. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  the  coroner  of  a 
fourth  class  countv  shall  receive,  as  his  total  annual  compensa- 
tion, the  sum  of  $50.00,  $90.00,  or  $120.00,  depending  upon  the 
population  of  the  county.  And  that  this  compensation  is  to  be 
paid  in  equal  monthly  installments,  which  would  make  the  monthly 
pay  $5.00,  $7.50,  or  $10.00,  depending,  as  does  the  total,  on 
the  population  of  the  county. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  ray  Assistant,  Mr.  Hugh  P.  Williamson. 


Yours  very  truly. 


Enc. 

HPWiml 


JOHN  M.  DALTON 
Attorney  General 


t 


CITIES,  TOWN'S  AND  VILLAGES: 
MUN I C I PAL  CORPORATIONS  : 


Municipal  corporation  of  Vienna 
legally  reactivated  on  Nov.  13,  1951- 
tax  levy  made  in  Dec.,  195l,  by  bd.  ’ 
of  trustees  not  made  in  conformity 
with  law,  invalid  levy,  uncollectible. 
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April  20,  1953 


JOHN 
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Honorable  Harold  S.  Hutchison 
Prosecuting  Attorney 
Varies  County 
Vienna,  "issouri 


Dear  Sir: 


J.C.  Johnson 

XX XX XXX 


This  department  is  in  receipt  of  your  recent  request  for 
an  official  opinion.  You  thus  state  your  request: 

"The  town  or  village  of  Vienna  was  Incorporated, 

I think.  In  190o  and  continued  as  an  acting 
corporation  until  about  1916,  at  which  time, 
the  corporation  became  dormant  for  lack  of 
election  of  officers,  assessment  of  taxes 
and  police  supervision. 

" It  remained  in  this  state  until  about  November 
of  1951,  at  which  time,  a few  citizens  got 
together  and  advertised  that  there  would  be 
an  election  of  officers;  held  sa.?d  election 
and  said  officers  so  elected  started  meeting 
and  functioning  as  the  Town  Government.  In 
no  way  did  they  conform  to  Sections  J2.0o0 
R.  S.  19k9. 

"TJpon  organ ‘zing  it  is  ray  understanding  that 
they  designated  one  of  the  trustees  as  City 
Collector;  had  him  go  to  the  County  Collector’s 
Office  and  make  up  an  assessment  list  for  the 
town  of  Vienna  which  they  levied  in  December 
of  19^1  for  the  year  of  195 1 even  though  * 
that  they  had  not  been  in  existence  for  prac- 
tically eleven  months  of  said  year;  had  exer- 
cised no  police  power  or  protection  and  had 
in  no  way  conformed  to  Section  80.1l60  . S. 

19^-9  relative  to  their  assessment  list. 

"Approximately  one  year  later  they  bring  the 
19^1  delinquent  tax  list  made  o t as  above 
stated  to  the  Co’inty  Collector  and  ask  him 
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to  enforce  that  list  of  delinquent  taxes 
under  his  power  as  collector  and  under 
faction  9y.l4.SO  R.S.  19L1.9 - 

"Jnder  the  above  circumstances  is  the 
Town  of  Vienna  legally  reactivated  or  is 
it  still  dormant? 

"Under  the  above  circumstances  would  the 
tax  assessments  be  properly  made  and 
levied? 

"Under  the  above  circumstances  if  the  town 
was  not  legally  reactivated;  the  taxes 
legally  assessed  or  levied;  would  it  be 
incumbent  upon  the  County  Collector  to 
prosecute  legal  action  or  defend  legal 
action  as  part  of  his  duties  in  connection 
with  such  collection?" 

Prom  your  letter  it  appears  that  the  town  of  Vienna  was 
incorporated  about  1906;  that  it  functioned  es  a municipal 
corporation  until  about  191&;  that  from  about  191&  until 
195*1,  a period  of  approximately  thirty-five  years,  it  did 
not  so  function;  that  in  or  near  the  month  of  November,  195>1, 
certain  acts  were  done  in  an  attempt  to  reactivate  th6 
municipal  corporation  of  Vienna,  and  that  after  these  acts 
certain  municipal  corporation  functions  were  performed, 
to  wit,  the  assessment  of  taxes.  Your  inquiry  goes  to  the 
legality  of  thes  assessments. 

In  our  consideration  of  this  matt<  r we  would  first  point 
out  that,  upon  bhe  basis  of  the  facts  submitted  by  you  to  us, 
it  Is  our  opinion  that  the  municipal  corporation  of  the  town 
of  Vienna  did  not  at  any  time  become  extinct,  or  cease  to 
exist.  In  the  case  of  State  v.  Crismon,  lSS  S...  2d  937* 
at  l.c.  939,  the  Missouri  Supreme  Court  stated: 

"We  think  respondents'  contentions 
overlook  certain  fundamental  princi- 
ples of  the  law  relating  to  the  municipal 
corporations.  'The  power  to  create  or 
establish  municipal  corporations,  or  to 
enlarge  or  diminish  their  area,  to  re- 
organize their  governments,  or  to  dis- 
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solve  or  abolish  them  al  together  is 
a political  function  which  rests  solely 
in  the  legislative  branch  of  the  govern- 
ment, and  in  the  absence  of  constitu- 
tional restrictions,  the  power  is 
practically  unlimited.*  37  Am.  Jur., 
Municipal  Corporations,  Sec.  7,  p.  626. 

In  this  connection  this  court  has  said: 

•It  has  long  been  the  rule  in  this  state, 
and  generally  throughout  the  country,  that 
the  power  of  the  legislature  in  the  crea- 
tion of  public  corporations  * * * is 
absolute  except  where  limited  by  the  con- 
stitution. The  legislature  may  also 
change,  divide,  consolidate  and  abolish 
them  as  the  public  welfare  demands.' 

State  ex  rel.  Consolidated  School  District 
No.  8 of  Pemiscot  County  et  al.,  v. 

Smith,  State  Auditor,  3k3  Mo.  238,  121 
S.»V.  2d  ISO,  162,  and  cases  therein  cited.” 

* * * V- 

"In  1 Dillon's  ’Tunic  ipal  Corporations, 

5th  Ed.,  Sec.  33S»  P.  5>91f  it  is  said: 

'The  doctrine  of  a forf e j ture  of  the  right 
to  be  a corporation  has  also,  it  is  be- 
lieved by  the  author,  no  just  or  proper 
application  to  our  municipal  corporations. 

* * In  short,  unless  otherwise  specially 

provided  by  the  legislature,  the  nature 
and  constitution  of  our  municipal  corpo- 
rations, as  well  as  the  purposes  they  are 
created  to  subserve,  are  such  that  they 
can,  in  the  author's  judgment,  only  be 
dissolved  by  the  legislature,  or  pursuant 
to  legislative  enactment.  They  may  become 
inert  or  dormant,  or  their  functions  may 
be  suspended,  for  want  of  officers  or 
of  inhabitants;  but  dissolved,  when  created 
by  an  act  of  the  legislature,  and  once  In 
existence,  they  cannot  be,  by  reason  of 
any  default  or  abuse  of  the  powers  con- 
ferred, either  on  the  part  of  the  officers 
or  inhabitants  of  the  incorporated  place. 

As  they  can  exist  only  by  legislative 
sanction,  so  they  cannot  be  dissolved  or 
cease  to  exist  except  by  legislative 
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consent  or  pursuant  to  legislative  provision.’ 

"To  the  same  effect  is  1 "cQuillin’s  Muni- 
cipal Corporation,  2d  Ed.,  Sec.  317, 
pp.  330,  331:  'A  municipal  corporation  can 
only  be  dissolved  in  the  manner  prescribed 
by  law  * *.  Thus  a municipal  corporation 

is  not  ipso  facto  dissolved  or  destroyed 
by  a non-user  of  its  powers,  in  whole  or 
in  part,  or  failure  of  a term  of  years  to 
exercise  the  functions  of  a municipality, 
since  a judicial  sentence  or  legislative 
act  is  necessary  to  effect  a dissolution. 

In  such  case  the  municipal  corporation 
would  be  suspended  for  the  time,  but  not 
civilly  dead,  since  its  dormant  functions 
could  be  revived  without  action  on  the  part 
of  the  sovereignty,  the  sources  from 
which.  In  theory  of  lav/,  corporate  life 
originally  came.  The  result  would  be  the 
same  should  all  of  the  inhabitants  remove 
without  the  corporate  limits.  The  remedy 
for  failure  to  exercise  municipal  powers 
or  for  illegal  acts  or  misconduct  of  the 
officers  or  agents  of  the  corporation  Is 
not  dissolution  or  forfeiture  of  the 
charter. ' 

"The  same  author  says  in  Sec.  318 : 'A 
municipal  corpor  tion  is  not  dissolved  by 
the  mere  failure  to  elect  or  appoint  officers 
and  agents  to  conduct  its  government,  for 
its  continuance  as  a legal  entity  does  not 
depend  on  the  existence  of  officers.’" 

Since  there  is  no  showing  that  any  positive  act  of  dis- 
Incor-poratlon  was  ever  taken  in  regard  to  the  municipal  corpo- 
ration of  the  town  of  Vienna,  we  hold,  as  we  stated  above, 
that  the  municipal  corporation  of  the  town  of  Vienna  had  a 
continued  existence  and  was  never  extinct.  It  did,  for  a long 
period  of  time,  cease  to  function. 

The  matter  which  we  have  generally  to  determine  is  what 
was  necessary  to  be  done  in  order  for  the  municipal  corporation 
of  the  town  of  Vienna  to  start  functioning,  and  specifically. 
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whether  the  action  taken  in  or  near  the  month  of  November,  195>1» 
was  sufficient  in  this  respect. 

In  this  regard  we  would  again  direct  attention  to  the 
case  of  State  v.  Crismon,  supra.  This  case  relates  to  the 
town  of  Bagnell,  in  Miller  County,  Missouri.  The  record 
shows  that  this  town  was  duly  incorporated  in  1926,  and  that 
it  functioned  as  a municipal  corporation  until  1933#  but 
that  from  1933  to  19-j3»  a ten  year  period,  no  town  trustees  were 
elected,  no  taxes  were  levied,  and  no  municipal  functions 
were  performed.  Thus,  in  tMc  respect,  the  history  of  Bagnell 
parallels  that  of  Vienna. 

The  opinion  in  the  Crismon  case  reveals  that  In  the  early 
part  of  19W  there  were  about  a dozen  residences  within  the 
corporate  limits  of  Bagnell.  Hot/  many  qualified  voters  re- 
sided therein  is  not  revealed,  but  the  number  was  doubtless 
small.  The  opinion,  at  l.c.  939#  states: 

"But  in  the  spring  of  19^4*-#  in  an  attempt 
to  revive  and  qualify  Bagnell  as  a town 
for  the  formation  of  the  proposed  road 
district  a board  of  trustees  was  elected 
from  the  few  adult  Inhabitants  of  the 
incorporated  area." 

Apparently  the  election  of  this  board  of  trustees  In 
Bagnell  was  held  In  the  same  informal  manner  as  was  the 
election  of  the  board  of  trustees  in  Vienna,  although  doubt- 
less oeny  more  persons  participated  in  the  letter  inasmuch 
as  Vienna  has  a population  of  some  Ij.71  people. 

In  regard  to  th's  election  in  the  town  of  Bagnell,  the 
Crismon  opinion  observes,  at  l.c.  939s 

"'The  officers  do  not  constitute  "the" 
corporation,  nor  does  the  council  even 
constitute  !,a"  corporation.  The  inhab- 
itants of  the  designated  locality,  are 
the  corporators.  The  officers  are  the 
mere  servants  or  agents  of  the  corporation.' 

Welch  v.  St.  Genevieve,  Fed.  Cas.  No. 

17,372,  1 Dill,  U.S.,  130.  Such  is  the 
effect  of  Sec.  72lp2  resulting  from  the 
express  provision  that  the  'inhabitants 
of  any  town  or  village  * * * may  be  Incor- 
porated under  a police  established  for 
their  local  government.'  And  said  section 
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furthe  provides  that  'they  and  their 
successors  * * * shall  have  perpetual 
succession,  unless  d is  Incorporated 
* * *.*  Secs’!  729^,  72Qb  declare  the 
reasons,  and  prescribe  the  procedure 
for,  disincorporating." 

In  view  of  the  fact,  as  wo  have  observed  above,  that  the 
history  of  bagnell  and  Vienna,  in  respect  to  incorporation, 
a lapse  of  munici  al  corporation  functions,  and  reactivation, 
is  nearly  identical;  and  in  view  of  the  further  fact  that 
in  the  Crismon  case,  supra,  the  court  held  that  the  acts 
done  to  effect  reactivation  did  effect  a reactivation,  we 
hold  that  the  acts  done  in  Vienna  in  or  near  the  month  of 
November,  1951*  did  reactivate  the  municipal  corporation  of 
the  town  of  Vienna. 

tfe  note  your  reference  to  Section  72.060,  RSVo  19^9 • 

That  sectio  reads: 

"Any  city,  town  or  village  within  this 
state,  now  incorporated  under  the  provisions 
of  this  chapter,  or  under  any  special  or 
local  law,  as  a village,  town  or  city, 
either  of  the  second,  third  or  fourth  classes, 
as  classified  in  said  chapter,  and  in  which  the 
citizens  thereof  desire  Incorporation  as  a 
village,  town  or  city  of  a higher  class,  and 
believe  that  since  the  taking  of  the  last 
census,  state  or  national,  there  has  been 
sufficient  increase  in  population  to  entitle 
it  to  such  desired  incorporation,  ay,  by 
authority  of  an  ordinance,  and  at  the  expen- 
se of  such  village,  town  or  city,  cause  to 
be  taken  a census  of  its  population,  and 
should  such  census,  when  so  taken,  show 
that  the  village,  town  or  city  taking  the 
same,  has  the  requisite  population  to  en- 
title it  to  the  right  to  become  incorporated 
as  a village,  town  or  city  of  a higher  class, 
then  such  village,  town  or  city  may  proceed  to 
secure  such  incorporation  as  its  population 
may  then  entitle  it  to,  under  and  by  authority 
of  the  provisions  of  this  chapter;  provided, 
that  cities  or  towns  that  have  permitted 
their  organization  to  become  dormant  or  in- 
effective, through  a failure  to  elect  corporate 
officers  or  levy  a corporate  tax  for  the  two  years 
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immediately  preceding,  may,  by  a petition 
of  the  majority  of  the  taxpayers  of  such 
city  or  town  to  the  county  court,  have  an 
enumeration  taken  and  be  assigned  to  its 
proper  class;  and  thereupon  the  county 
court  shall  appoint  the  proper  officers 
for  such  city  cr  town,  who  shall  hold 
their  office  until  the  next  annual  election 
the  eafter  and  until  their  successors  are 
elected  and  qualified.” 

We  do  not  believe  that  the  above  section  is  applicable 
in  the  instant  situation.  That  section  is  found  in  Chapter 
72,  RSMo  19)4.9,  and  is  entitled  "Classif ication  and  Consoli- 
dation of  Cities”.  Section  72.060,  supra,  relates  wholly 
to  the  changing  of  the  classification  of  a city,  and  indi- 
cates the  manner  in  which  this  change  may  be  made  when  the 
municipal  corporation  is  active,  and  also  when  it  is  inactive 
or  dormant.  We  feel  that  this  construction  of  the  meaning 
of  Section  72.060,  supra,  is  further  strengthened  by  the 
title  of  the  Section  when  it  was  originally  enacted,  as 
found  in  Laws  of  ’'issouri  1883,  page  33.  The  title  of  the 
Section  is: 

"AN  ACT  to  authorize  villages,  towns  or 
cities  of  the  second,  third  or  fourth 
class  to  provide  for  taking  a census  of 
their  population  to  ascertain  if  they 
have  the  requisite  population  to  authorize 
them  to  become  incorporated  as  villages, 
towns  or  cities  of  the  class  of  which  the 
res  tilt  of  such  census  shows  them  to  be.” 

The  answer  to  your  first  question,  therefore,  is  that 
the  municipal  corporation  of  the  town  of  Vienna  was  legally 
reactivated  as  of  the  date  of  the  election  of  trustees, 
which  you  have  verbally  informed  us  was  on  November  13,  195>1. 

The  next  cuestion  which  we  must  consider  is  whether 
the  tax  assessment  levied  in  December,  1951,  by  the  reacti- 
vated municipal  corporation  of  Vienna  was  a legal  assessment. 

In  regard  to  the  manner  of  th  3 assessment  you  state: 
"Upon  organizing  it  is  my  understanding 
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that  they  designated  one  of  the  trustees 
as  City  Collector;  had  him  go  to  the 
County  Collector's  Office  and  nake  up 
an  assessment  list  for  the  town  of 
Vienna  which  they  levied  in  December 
of  195>1  for  the  year  of  1951  even 
though  that  they  had  not  been  in  exis- 
tence for  practically  eleven  months  of 
said  year;  had  exercised  no  police  power 
or  protection  and  had  in  no  way  conformed 
to  Section  8O.l4.6O  R.S.  I9I4.9  relative  to 
their  assessment  list." 

We  will  here  note  that  the  190f>  Missouri  blue  Book 
reveals  that  the  town  of  Vienna  was  incorporated  in  that 
year  as  a "village".  There  Is  no  record  to  the  effect 
that  this  classification  was  changed  prior  to  the  December 
1951  tax  levy,  and  you  informed  us  verbally  that  it  was  not 
changed.  Therefore,  the  manner  of  making  the  1951  tax  levy 
was  subject  to  the  present  law  governing  "towns  and  villages." 

V/e  would  first  direct  your  attention  to  Section  8O.l4.3O, 
RS'o  19f^9,  which  relates  to  taxation  of  towns  and  villages. 

That  section  states: 

"All  general  and  special  taxes  levied 
by  the  board  of  trustees  of  any  town 
upon  property  the  eln.  In  conformity 
to  the  laws  of  the  state  and  the 
ordinances  of  such  town,  shall  con- 
stitute a lien  upon  the  property 
upon  which  they  are  levied,  until 
paid." 

Prom  the  above  it  will  be  noted  that  the  taxing  procedure, 
to  be  valid,  must  conform  to  the  applicable  law. 

In  the  case  of  ctate  v.  Hamilton,  293  SW  373,  l.c.  379* 
the  court  stated: 

"We  have  uniformly  held  that  a valid 
assessment  Is  essential  to  a valid  tax." 

We  now  direct  your  attention  to  Section  8O.l4.60,  RSVo 
19l|.9»  which  states  in  part: 
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"The  chairman  of  the  board  of  trustees 
of  all  towns  and  villages  in  this  state 
shall  procure  from  the  clerk  of  the 
county  court  in  which  such  tor/n  is  loca- 
ted, and  it  shall  be  the  duty  of  said 
clerk  to  deliver  to  the  chairman  of  the 
board  of  trustees  within  twenty  days 
after  the  da-ce  of  the  final  ad jo^irnment 
of  the  board  of  equalization  a certified 
abstract  from  his  assessment  books,  as 
corrected  by  the  board  of  equalization, 
on  all  property  within  such  town  subject 
to  its  taxing  power  and  the  assessed 
value  the  eof  as  corrected  by  the  board 
of  equalization,  which  abstract  shall  be 
immediately  transmitted  to  the  board  of 
trustees,  and  it  shall  be  the  duty  of 
such  board  of  trustees  to  establish  by 
ordinance  the  annual  rates  of  tax  levy 
for  the  year  for  municipal  purposes  upon 
all  subjects  and  objects  of  taxation 
within  such  town.  «■  *■” 

We  are  informed  by  the  clerk  of  the  county  court  of 
J/iaries  County  that  the  county  board  of  equalization  of  ?4aries 
County,  in  the  year  of  1951;  finally  adjourned  on  July  9th 
of  that  year.  Section  50.lj.60,  supra,  directs  that  within 
twenty  days  after  the  final  adjournment  of  the  county  board 
of  equalization  it  shall  be  the  duty  of  the  chairman  of  the 
board  of  trustees  of  any  town  or  village  located  within 
such  county  to  get  from  the  clerk  of  the  county  court  a 
certified  abstract  of  his  assessment  books,  as  corrected  by 
the  board  of  equalization,  on  all  property  within  such  town 
or  village  subject  to  taxation,  and  that  it  shall  be  the 
duty  of  the  board  of  trustees  to  establish  by  ordinance  the 
annual  rate  of  tax  levy  for  the  year  for  municipal  purposes. 
Since,  in  1951*  the  board  of  equalization  finally  adjourned 
on  July  9,  this  assessment  list  should  have  been  secured  by 
the  chairman  of  the  board  of  trustees  not  later  than  July  30th, 
and  the  board  of  trustees  should  have  at  once  proceded  to 
establish  the  tax  rate  and  levy.  'tone  of  this  was  done  at 
the  time  and  in  the  manner  directed  by  the  statute,  for  the 
reason  that  at  that  time  there  was  no  board  of  trustees. 

You  inform  us  that  in  December  1951#  following,  reactivation 
the  previous  November  13th,  one  of  the  trustees  who  had  been 
designated  as  city  collector,  went  to  the  office  of  the  county 
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collector  (not  to  the  clerk  of  the  county  court,  as  the  law 
directs),  and  made  up  an  asressment  list,  upon  the  basis  of 
which  a levy  was  made  for  the  year  1951 • 

Can  it  be  said  that  the  manner  of  making;  the  1951  tax 
levy  was  *ln  conformity  to  th6  laws  of  the  state, " as 
Section  30.1|30,  supra,  r.ays  it  must  be?  We  think  not  for 
several  reasons.  First,  because  the  tax  list  was  not  procured 
from  the  proper  source,  which  was  the  clerk  of  the  county 
court,  who  is  required  by  Section  30.lj.60,  supra,  to  make  a 
certified  abstract  from  his  assessment  books  for  the 
chairman  of  the  board  of  trustees.  The  list  was,  instead, 
made  up  by  the  city  collector  from  the  books  of  the  county- 
collector.  It  was  therefore  r.ot  made  by  the  proper  party, 
was  not  tdeen  from  the  proper  source,  and  wnc  -not  certified 
by  the  public  official  whom  the  law  directs  shall  certify. 
Second,  because  the  list  which  was  secured,  subject  to  all 
of  the  criticism  stated  above,  was  not  secured  for  some  four 
months  after  the  time  provided  by  law.  Third,  because  the 
levy  was  not  made  for  some  four  months  after  the  law  contem- 
plates that  it  should  have  been  made. 

It  is  a generally  recognized  principle  that  the  tax 
laws  are  strictly  construed  against  the  taxing  authority,  and 
that,  as  stated  above,  tax  levies  *must  be  made  in  conformity 
with  the  law.  Clearly,  this  was  not  done  in  the  instant  case, 
and  we  do  not  believe  that  the  levy  made  by  the  town  of 
Vienna  in  December  1951  was  a valid  levy. 

COHCLHSION 

It  is  the  opinion  of  this  department  that  the  municipal 
corporation  of  the  town  of  Vienna  was  legally  reactivated 
on  November  13,  1951;  that  the  tax  levy  made  in  December,  1951, 
by  the  board  of  trustees  of  the  town  of  Vienna,  was  not  made 
in  conformity  with  the  law,  was  an  invalid  levy,  and  therefore 
is  uncollectible. 

The  foregoing'  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant.  Hr.  Hugh  P.  ..illiamson. 

Yours  very  truly. 


HPW:mm 


JOHN  V.  DALTON 

Attorney  General 


COUNTY  COURTS: 
NEWSPAPERS: 


(1)  Mandamus  does  not  lie  against  newspaper 
to  compel  publication  of  county  financial 
statement;  (2)  posting  of  such  statement,  as 
provided  by  Sec.  50.800,  RSivlo  19^9»  is  sufficient 
when  newspapers  refuse  publication;  (3)  refusal 
of  publication  by  single  owner  of  all  newspapers 
in  county  does  not  violate  Anti-Trust  law. 


May  1,  1953 


John  C.  Johnsen 
xxxxxxxx 


Honorable  Harold  S.  Hutchison 
Prosecuting  Attorney 
Maries  County 
Vienna,  Missouri 


Dear  Sir: 

we  have  received  your  request  for  an  opinion  of  this 
department,  which  request  is  as  follows: 

"The  County  Court  of  Maries  County  has 
instructed  me  to  ask  you  for  an  opinion, 
relative  to  their  rights  and  duties  under 
Section  50,800  COURTS  FINANCIAL  STATEMENT. 

"We  have  three  newspapers  In  Maries  County, 
now,  all  owned  by  The  Tri-County  Publications. 
The  Hone  Advisor  being  recently  purchased  by 
said  company.  The  Tri-County  Publications 
has  an  old  bill  against  the  county  court  for 
printing  and  stationery  furnished  the  county 
In  previous  years  and  which  the  previous  and 
• present  County  Court  have  refused  to  pay  on 

the  grounds  that  part  of  the  supplies  were 
never  printed  or  delivered.  As  far  as  I 
know,  there  are  no  bills  outstanding  for  the 
Home  Advisor. 

"The  County  Court  had  their  financial  state- 
ment drawn  up  and  submitted  the  same  to  the 
Managing  Editor  of  the  Maries  County  Gazette 
and  Home  Adviser  the  First  of  February  and 
was  Informed  by  the  Managing  Editor  that  the 
Tri-County  Publications  would  not  print  the 
same  unless  the  old  bil*L  was  taken  care  of 
as  presented.  The  Court  asked  for  separate 
bids  on  each  paper  and  the  Editor  refused  to 
submit  written  bids  but  informed  the  Court 
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that  the  price  would  be  the  maximum  allowed 
by  law  in  any  of  the  three  papers.  They  have 
refused  to  print  said  publication  to  date  in 
any  of  the  three  papers  and  give  no  assurance 
that  they  will  do  so. 

"Under  the  above  circumstances: 

"1.  Will  Mandamus  lie  against  said  publication? 

"2.  Where  all  the  papers  in  the  County  refuse 
to  publish  financial  statement,  will  publishing 
and  posting  in  ten  public  places  meet  the  re- 
quirements of  the  above  Statute? 

"3.  Where  one  man  owns  all  three  papers  in  the 
County;  sets  price  of  statement  in  all  papers 
at  the  maximum  and  refuses  to  print  statement 
in  paper  that  the  County  does  not  owe  because 
it  owes  old  bills  to  the  other  two;  does  this 
come  under  the  anti-trust  laws  of  this  state?" 

1.  You  inquire  whether  mandamus  will  lie  against  said 
publications.  "The  proper  function  of  mandamus  is  to  compel 
inferior  or  subordinate  tribunals  and  all  others  exercising 
public  authority  to  perform  their  duty.  <*  * •»  Ordinarily,  the 
writ  will  not  be  granted  against  a private  individual  unless 
some  obligation  in  the  nature  of  a public  or  quasi-public  duty 
is  imposed  upon  him  in  respect  of  the  act  sought  to  be  enforced." 
3I4.  Am.  Jur.,  Mandamus,  Section  91*  page  879« 

In  48  C.  J.,  Newspapers,  Section  50,  page  35*  the  rule  as 
to  the  duty  on  newspapers  accepting  and  publishing  legal  notices 
is  stated  as  follows: 

"Publishers  of  newspapers  are  not  bound  to 
publish  legal  notices.  It  is  without  the 
power  of  the  legislature  to  make  punishable 
the  refusal  of  a newspaper  publisher  to 
oublish  the  report  of  a public  commission 
at  its  regular  rates,  such  legislation  being 
regarded  as  an  interference  with  the  right 
to  contract.  « # 

In  our  opinion,  publication  of  the  county  financial  statement 
would  come  within  this  rule.  Since  there  is  no  duty  imposed  upon 
newspapers  to  publish  such  report,  it  is  our  opinion  that  mandamus 
will  not  lie. 
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In  State  ex  rel.  Crites  v.  Short,  3$1  Mo,  1013,  17il  S.W. 

(2d)  821,  l.c,  823,  the  court  stated: 

'•Before  the  appellant  would  bo  entitled  to 
a writ  of  mandamus,  he  must  show  a clear 
local  right  to  compel  performance  Qf  the 
particular  act.  The  writ  will  not  lie  to 
establish  a legal  right,  but  its  office  is 
to  enforce  one  which  has  already  been  estab- 
lished, The  logal  right  of  appellant  »or 
relator  to  the  performance  of  the  particular 
act  of  which  performance  is  sought  to  be 
compelled  must  be  clear  and  cong>lete.*  * «•  » " 

2,  You  inquire  whether  publishing  notices  in  ten  puolic 
places  would  meet  the  requirements  of  the  statute  since  the  news- 
papers refuse  to  publish  the  notice.  Paragraph  1 of  Section 
>0.800,  RSMo  I9I4.9,  provides: 

M0n  or  before  the  first  Monday  in  March  of 
each  year  after  the  taking  effect  of  this 
law  the  county  court  of  each  county  in  this 
state  shall  prepare  and  publish  in  some 
newspaper  of  general  circulation  published 
in  such  county,  if  such  there  be,  and  if 
not  by  notices  posted  in  at  least  ten  places 
in  such  county,  a detailed  financial  state- 
ment of  the  county  for  the  year  ending 
December  thirty-first,  preceding." 

The  above  section  contemplated  that  the  financial  statement 
would  be  published  in  a newspaper  published  within  the  county. 

The  assumption  seems  to  be  that  if  there  is  a newspaper  in  the 
county  publication  would  be  made.  However,  if  the  newspapers  in 
the  county  refuse  to  make  the  publication,  wo  believe  that  the 
county  court  of  necessity  must  post  ten  notices,  as  required  by 
this  section,  and  that  such  action  on  the  part  of  the  county  court 
would  meet  the  requirements  of  this  section.  Otherwise,  there 
would  be  no  publication  whatsoever  in  your  county  of  the  county 
financial  statement. 

3.  You  further  inquire  whether  or  not  the  refusal  by  a 
single  owner  of  all  of  the  newspapers  in  a county  to  print  the 
county  financial  statement  would  be  a violation  of  the  Anti-Trust 
laws  of  this  state. 
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The  Anti-Trust  lav/s  of  Missouri  are  found  in  Chapter  I4.I6, 
RSMo  19^9»  Section  ^lo.OlO  provides: 

"Any  person  who  shall  create,  enter  into, 
become  a member  of  or  participate  in  any 
pool,  trust,  agreement,  combination,  con- 
federation or  understanding  with  any  person 
or  persons  in  restraint  of  trade  or  com- 
petition in  the  importation,  transportation, 
manufacture,  purchase  or  sale  of  any  product 
or  commodity  in  this  state,  or  any  article 
or  thing  bought  or  sold  whatsoever,  shall  be 
deemed  and  adjudged  guilty  of  a conspiracy 
in  restraint  of  trade,  and  shall  be  punished 
as  provided  in  sections  kl6.010  to  lp.6.100, 
l4.l6.2l4O,  I4.l6.260  to  I4.l6.290  and  l4l6.l4.OO." 

Section  I4I6.020  prohibits  any  person  from  entering  into  or 
becoming  a member  of  any  "pool,  trust,  agreement,  combination, 
confederation  or  understanding  with  any  other  person  " to  regulate, 
control  or  fix  the  price  of  any  article  of  merchandise  or  com- 
modity. 

Section  lfl6.030  prohibits  any  two  or  more  persons  engaged 
in  buying  or  selling  any  articles  of  commerce  from  entering  into 
or  participating  in  "any  pool,  trust,  agreement,  combination, 
confederation,  association  or  understanding  to  control  or  limit 
the  trade  in  any  such  article." 

Section  1416 • 0I4.O  prohibits  all  arrangements,  contracts, 
agreements,  combinations  or  understandings  between  any  two  or 
more  persons  designed  to  or  which  tend  to  lessen  lawful  trade 
or  free  competition. 

It  is  evident  that  a conspiracy  or  an  agreement  between 
two  or  more  persons  is  the  prohibited  act  to  which  the  Anti- 
Trust  statutes  are  directed.  A single  owner  of  more  than  one 
newspaper  has  been  held  liable  for  violation  of  the  Federal 
Anti-Trust  Act  because  of  the  manner  in  which  such  newspapers  . 
were  operated.  United  States  v.  The  Tiaes-Picayune  Pub.  Co., 

105  F.  3upp.  670.  There,  however,  the  violation  arose  out  of 
contracts  made  with  the  customers  in  the  operation  of  the  news- 
papers. Here,  there  is  no  question  of  agreements  or  contracts 
of  any  form,  merely  a refusal  on  the  part  of  the  publisher  to 
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accept  the  county  business.  Anti-Trust  statutes  have  been  held 
not  to  "restrict  the  long  recognized  right  of  a trader  or  manu- 
facturer engaged  in  an  entirely  private  business,  freely  to 
exercise  his  own  independent  discretion  as  to  parties  with  whom 
he  will  deal."  United  States  v.  Colgate  and  Company,  2f?0  U.  S. 
300,  307. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that: 

1.  inhere  a publisher  of  all  newspapers  published  in  a 
county  refuses  to  publish  the  county  financial  statement  he  may 
not  be  forced  by  mandamus  to  do  so. 

2.  In  such  circumstances  the  posting  of  such  statement  in 
ten  public  places  in  the  county  fulfills  the  requirements  of 
Section  50.800,  RSMo  1949* 

3.  That  the  publisher  of  such  newspapers  who  refuses  to 
print  the  county  financial  statement  does  not  thereby  violate 
the  Missouri  Anti-Trust  Laws. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Robert  R.  Welborn. 


Yours  very  truly. 


RRWial 


JOHN  M.  DALTON 
Attorney  General 


\ « 1 

Contract  for  addition  to  Stats  Highway  Com- 
mission building  tO/be*-let  by  Director  of 
Public  Buildings.  Contract  for  contemplated 
State  Highway  Patrol  Warehouse  need  not  be 
let  by  Director  of  Public  Buildings,  but 
contract  must  be  approved  by  him. 

May  26,  1953 


Honorable  Robert  L.  Hyder 
Chief  Counsel 

Missouri  State  Highway  Commission 
Jefferson  City,  Missouri 

Dear  Mr.  Hyder: 

Your  letter  of  March  24,  1953*  requested  an  of- 
ficial opinion  on  the  following  questions: 

"On  several  occasions  the  question  of  the 
authority  of  the  Board  of  Public  Buildings 
with  respoct  to  buildings  maintained  by 
the  State  Highway  Commission,  constructed 
with  State  Road  Funds,  has  arisen,  and  the 
State  Highway  Commission  respectfully  re- 
quests your  official  opinion  on  the  follow- 
ing questions: 

”1.  The  State  Highway  Commission  building 
in  Jefferson  City  was  constructed  with  State 
Road  Funds  and  is  being  maintained  wholly  by 
the  Commission.  Its  watchmen  are  selected 
and  paid  by  the  Commission  and  its  water  and 
light  bills  are  paid  by  the  Commission  from 
State  Road  Funds.  Those  buildings  which  are 
considered  to  be  under  the  jurisdiction  of 
the  Board  of  Public  Buildings  have  watchmen 
selected  by  the  Board  and  water  and  light 
bills,  together  with  the  salaries  of  the 
watchmen,  are  paid  from  General  Revenue 
Funds.  All  additions  and  alterations  made 
in  the  Commission  building  have  been  made 
by  the  Commission  since  the  building  was 
cons time  ted.  Section  226.110  apparently 
contemplates  the  maintenance  of  the  state 
highway  building  by  the  Board  of  Public 
Buildings.  The  Commission  now  contemplates 
an  addition  to  this  building  and  has  re- 
quested authority  from  the  Board  of  Public 
Buildings  for  t ho  use  of  the  necessary  ground 
for  such  addition,  which  has  been  given. 

Funds  sufficient  to  cover  the  cost  of  the 
addition  are  included  in  the  appropriation 
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bill  now  under  consideration  by  the  General 
Assembly.  Should  the  contract  for  this  ad- 
dition be  awarded  by  the  State  Highway  Com- 
mission or  by  the  Board  of  Public  Buildings, 
or  both? 

"2.  Under  subsection  4 of  Section  30  of 
Article  IV  of  the  Constitution  of  1945*  the 
Commission  Is  empowered  to  acquire  buildings 
necessary  for  the  construction  and  maintenance 
of  the  state  highway  system.  The  State  High- 
way Commission  has  always  assumed  that  such 
buildings  are  not  public  buildings  and  are 
under  the  exclusive  ownership  and  control  of 
the  State  through  the  Highway  Commission.  In 
the  past,  the  Missouri  State  Highway  Commis- 
sion has,  by  contract,  provided  for  the  build- 
ings necessary  for  the  operations  of  the  State 
Highway  Patrol  which  is  under  the  general  super- 
vision of  the  Missouri  State  Highway  Commission 
and  whose  salaries  are  paid  from  the  State  Road 
Fund,  which  under  the  Constitution,  is  under 
the  control  of  the  Commission.  Recently,  the 
Commission  has  authorized  the  construction  of 
a warehouse  for  the  use  of  the  Patrol  at  the 
office  in  Cole  County  situated  approximately 
five  miles  south  of  Jefferson  City  on  Highway 
63.  The  Comptroller  has  suggested  that  this 
building  would  be  under  the  jurisdiction  of 
the  Board  of  Public  Buildings  and  that  any  con- 
tract for  same  must  necessarily  be  let  by  that 
Board.  Section  8.010  gives  the  Board  general 
supervision  and  charge  of  the  public  property 
of  the  State  at  the  Seat  of  Government  and  this 
property  is  well  outside  Jefferson  City  as 
above  stated.  Is  it  necessary  under  the  above 
circumstances  that  the  Board  of  Public  Build- 
ings let  the  contract  for  the  construction  of 
this  warehouse  or  must  the  expenditure  be  ap- 
proved by  it  in  order  that  payment  may  be 
made  from  State  Road  Funds  for  that  purpose? 

"Your  answers  to  the  foregoing  questions 
at  your  earliest  convenience  will  be  appre- 
ciated as  the  contract  for  the  construction 
of  the  Patrol  warehouse  has  been  let  by  the 
State  Highway  Commission.” 

The  Missouri  State  Highway  Commission  is  placed 
in  charge  of  the  Department  of  Highways  by  Article  IV, 
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Honorable  Robert  L.  Hyder: 


Section  29  of  the  Missouri  Constitution,  1945* 

Section  226.020,  RSMo  1949#  vests  the  State  Highway 
Commission  with  powers  and  duties  specified  in  Chapters  226 
and  227#  RSMo  1949#  and  all  powers  necessary  and  proper  to 
enable  the  Commission  or  any  of  its  officers  or  employees 
to  carry  out  fully  and  effectively  all  of  the  purposes  of 
the  aforesaid  chapters. 

Article  IV,  Section  30,  Constitution  of  Missouri, 
1945#  deals  with  the  source  and  application  of  highway  funds 
as  follows: 


"See,  30,  Source  and  Application  of  Highway 
Funds,— For  the  purpose  of  constructing  and 
maintaining  an  adequate  system  of  connected 
state  highways  all  state  revenue  derived  from 
highway  users  as  an  incident  to  their  use  or 
right  to  use  the  highways  of  the  state,  in- 
cluding all  state  license  fees  and  taxes  upon 
motor  vehicles,  trailers,  and  motor  vehicle 
fuels,  and  upon,  with  respect  to,  or  on  the 
privilege  of  the  manufacture,  receipt#  storage, 
distribution,  sale  or  use  thereof  (excepting 
the  sales  tax  on  motor  vehicles  and  trailers, 
and  all  property  taxes,)  less  the  cost,  (l) 
of  collection  thereof,  (2)  of  maintaining 
the  commission,  (3)  of  maintaining  the  high- 
way department,  (4)  of  any  workmen’s  compen- 
sation, (5)  of  the  share  of  the  highway  de- 
partment in  any  retirement  program  for  state 
employees  as  may  be  provided  by  law,  (6)  and 
of  administering  and  enforcing  any  state 
motor  vehicle  laws  or  traffic  regulations, 
shall  be  credited  to  a special  fund  and 
stand  appropriated  without  legislative  action 
for  the  following  purposes,  and  no  other: 

"First,  to  the  payment  of  the  principal  and 
interest; on  any  outstanding  state  road  bonds. 

"Second,  any  balance  in  excess  of  the  amount 
necessary  to  meet  the  payment  of  the  principal 
and  interest  of  any  state  road  bonds  fer  the 
next  succeeding  twelve  months  shall  be  credit- 
ed to  the  state  road  fund  and  shall  be  expend- 
ed under  the  supervision  and  direction  of  the 
commission  for  the  following  purposes: 
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Honorable  Robert  L.  Hyder: 


"(4)  To  acquire  materials,  equipment  and 
buildings  necessary  for  the  purposes 
herein  described  and 

"(5)  For  such  other  purposes  and  contin- 
gencies relating  and  appertaining  to 
the  construction  and  maintenance  of 
such  highways  and  bridges  as  the  com- 
mission may  deem  necessary  and  proper.” 

(Underscoring  ours.) 


Section  8.020,  RSMo  1949#  provides  for  the  appoint- 
ment of  a Director  of  Public  Buildings.  Among  the  statutory 
duties  of  the  Director  of  Public  Buildings  is  the  duty  to 
serve  as  advisor  and  consultant  to  department  heads  in  super- 
vising construction  and  maintenance  of  buildings.  Section 
8.070,  RSMo  1949#  reads  as  follows: 

"8.070.  To  serve  as  consultant  to  de- 
partment heads  on  construction  and  main- 
tenance of  buildings.— The  director  shall 
serve  as  an  advisor  and  consultant  to  all 
department  heads  in  obtaining  architectural 
plans,  letting  contracts , supervising  con- 
struction. purchase  of  real  estate . inspec- 
tion and  maintenance  of  buildings . No  con- 
tracts shall  be  let  for  repair,  rehabilita- 
tion. or  cons  true  tlon  of  buildings,  without 
approval  of  the  director,  and  no  claim  for 
repair,  construction  or  rehabilitation  pro- 
jects under  contract  shall  be  accepted  for 
payment  by  the  state  without  approval  by 
the  director;  provided,  that  there  is  ex- 
cepted herefrom  the  design,  architectural 
services,  construction,  repair,  alteration 
or  rehabilitation  of  all  laboratories, 
libraries,  classrooms,  technical  buildings 
used  for  teaching  purposes,  and  those  build- 
ings or  utilities  serving  such  educational 
units,  and  any  building  or  teaching  unit 
wholly  or  in  part  from  funds  other  than 
state  appropriations." 

( Underscoring  ours . ) 
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Honorable  Robert  L.  Hyder: 


The  Director  is  enjoined  by  Section  8.100,  RSMo 
19b9»  to  preserve  public  property  from  injury,  as  follows: 

"8.100.  Director  s hall  preserve  public 
property  from  injury.— The  director  shall 
preserve  from  waste  and  damage  all  public 
property  at  the  seat  of  government  and 
prevent  injuries  and  encroachments  there- 
on. He  shall  deposit  in  a place  of  safety 
all  public  property  of  a movable  or  perish- 
able nature  and  preserve  the  same  from  decay 
or  loss." 


The  Director  is  required  to  superintend  repairs  of 
certain  public  buildings  as  follows: 

"8.120.  Shall  superintend  repairs.— He 
shall  contract  for  and  superintend  the 
repairs  and  construction  of  any  public 
buildings  or  improvements  that  may  be 
required,  by  law,  at_  the  seat  of  govern- 
ment, when  no  other  person  or  officer  is 
directed  to  do  the  sane." 

(Underscoring  ours.) 

"226.110.  State  highway  building  the 
official  residence  of  the  state  highway 
commission— maintenance  and  repair  in 
charge  of  board  of  public  buildings.— 

The  state  highway  building  shall  consti- 
tute the  official  residence  of  the  state 
highway  commission.  Such  building:  shall 
under  the  charge  and  c ontrol  of  the  board 
of  public  buildings . which  i~3  directed  and 
empowered  to  provide  for  the  proper  mainte- 
nance and  repair  of  said  buildings . and  to 
preserve  the  same  from  \7aste  and  damage 
from  fire  and  other  causes.  * •»  tf." 

(Underscoring  ours.) 

There  appears  a possible  conflict  in  the  authority 
of  the  3oard  of  Public  Buildings  and  its  Director,  with 
the  State  Highway  Commission,  in  the  construction,  repair 
and  maintenance  of  buildings  used  by  the  Highway  Commission. 
T0  reconcile  any  discrepancy  all  statutes  and  constitutional 
provisions  must  be  considered  in  pari  materia. 


Honorable  Robert  L.Hydert 


It  should  be  observed  that  Article  IV,  Section  30, 
Subsection  ( Ij.)  authorizes  the  Commission  to  expend  from 
state  road  fluids  money  to  acquire  buildings  necessary  for 
the  purposes  described  in  subparagraphs  (1),  (2),  (3),  (4) 
and  (5)*  That  section  is  the  only  constitutional  provision 
for  construction  of  buildings  by  the  Highway  Commission. 

The  purposes  described  in  the  above-mentioned  sub- 
paragraphs  are  to  build  and  maintain  roads,  bridges  and 
tunnels. 

The  Legislature  has  seen  fit  to  create  the  Board 
of  Public  Buildings  and  provide  for  a Director  thereof,  in 
order  to  have  the  state  buildings  under  a single  head.  The 
purpose  in  creating  this  Board  was  to  provide  for  an  orderly 
plan  for  ascertaining  what  buildings  are  needed  by  the  State, 
in  what  order  of  urgency  such  buildings  are  needed,  deter- 
mine what  repairs  and  maintenance  are  necessary  and  desir- 
able to  maintain  such  buildings,  and  to  secure  for  the  State 
the  benefits  of  economy  and  efficiency  which  accrue  from  an 
integrated  plan  for  construction  and  repair  of  public  build- 
ings. 

That  the  Legislature  has  the  power  to  enact  legis- 
lation regulating  the  exercise  of  a constitutional  right 
is  well-settled.  The  Supreme  Court  in  State  ex  rel.  Randolph 
County  vs.  Walden,  357  Mo.  167,  l.c.  17&*  177*  stated  that 
rule: 

"However,  it  does  not  follow  from  our 
ruling  that  the  constitutional  provi- 
sion is  self -enforcing  that  the  General 
Assembly  did  not  have  the  power  to  en- 
act legislation  providing  reasonable 
regulations  for  the  exercise  of  the  right 
by  prescribing  the  practice  to  be  pursued 
In  its  enforcement.  Such  legislation  may 
be  enacted  as  will  facilitate  operation, 
prescribe  a practice  to  be  used  for  en- 
forcement, provide  a convenient  remedy 
for  the  protection  of  the  right  secured 
or  the  determination  thereof,  or  place 
reasonable  safeguards  around  the  exercise 
of  the  right.  Cooley’s  Constitutional 
Limitations,  ( 7 til  Ed.)  p.  122,  (8th  Ed.) 
pages  170,  171,  Barker  v.  St.  Louis  Gounty, 

340  Mo.  906,  104  S.W.  (2d)  371,  376, 

Tremayne  v.  City  of  St.  Louis,  320  Mo. 

120,  132,  6 S.W.  (2d)  935*  State  ex  rel. 


Honorable  Robert  L.  Hyder 


Elsas  v*  Workmen's  Compensation  Commis- 
sion, 318  Mo.  1004,  2 S.W.  (2d)  796, 

Warner  et  al.  v.  Kenny,  l6f>  Pac.  (2d) 

(Cal.)  889,  Chesney  v.  Byram,  101  Pac. 

(2d)  (Cal.)  1106,  Samples  v,  Grady,  182 
S.W.  (2d)  (Ark,), 87^,  l6  C.J.S.  Const. 

Law,  p.  99,  11  Am.  Juris.  Const.  Law, 

P.  69 4." 

Since  Section  8.120  requires  that  contracts  be 
made  by  the  Director  of  Public  Buildings  only  for  build- 
ings at  the  seat  of  r;ovemment.  it  is  necessary  to  deter- 
mine whether  Patrol  warehouse  is  at  the  "seat  of  govern- 
ment." 


No  definition  can  be  found  of  the  term,  but  it  is 
reasonable  to  assume  the  Legislature  intended  that  both 
the  geographical  location  of  the  building  in  question, 
and  the  purpose  for  which  it  was  to  be  used,  were  both 
to  be  considered  in  determining  whether  said  building 
was  at  the  seat  of  government.  Your  office  has  informed 
me  that  the  proposed  Patrol  warehouse  is  to  be  located 
on  a state  highway  approximately  five  miles  from  Jefferson 
City.  You  have  further  indicated  that  the  warehouse  is  to 
be  used  to  store  radio  and  other  electronic  repair  equip- 
ment and  that  Troop  nPn  is  to  maintain  a central  repair 
shop  for  Highway  Patrol  radio  and  electronic  equipment* 

It  is  obvious  that  the  proposed  building  will  not  be  with- 
in the  city  limits  or  in  the  contiguous  metropolitan  area 
of  Jefferson  City.  Thus,  from  the  geographical  standpoint 
the  proposed  warehouse  i3  not  at  the  seat  of  government. 
The  proposed  function  of  the  building  is  not  closely  re- 
lated to  the  functions  of  the  general  headquarters  of  the 
Patrol,  but  instead,  is  a mere  incidental  to  the  over- all 
supervision  and  operation  of  the  Patrol.  Thus,  from  the 
standpoint  of  usage,  the  building  is  not  at  the  seat  of 
government. 

Thus,  the  Highway  Commission  building  being  under 
the  control  of  the  Director  of  Public  Buildings,  all  con- 
tracts for  repairs  and  additions  should  be  let  by  the 
Director  pursuant  to  Section  8.120.  However,  the  Patrol 
warehouse  not  being  "at  the  seat  of  government"  does  not 
fall  within  the  provisions  of  Section  8.120,  but  the  con- 
tract must  nevertheless  be  approved  by  the  Director  in 
accordance  with  Section  8.070,  3upra. 
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Honorable  Robert  L.  Hyder: 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office 
that  the  contract  for  the  contemplated  addition  to 
the  State  Highway  Commission  building  should  be  award- 
ed by  the  Director  of  Public  Buildings,  but  that  the 
contract  for  the  contemplated  State  Highway  Patrol  ware- 
house need  not  be  awarded  by  the  Director  of  Public 
Buildings,  but  it  must  nevertheless  be  approved  by  him. 

The  foregoing  opinion,  which  I hereby  approve, 
was  prepared  by  my  Assistant,  Mr.  Paul  McGhee. 


Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 


PMcG : irk 


FERRIES: 

STATE  HIGHWAY  COMMISSION: 


JOHN  M.  DALTON 
iXXXXXXXXXX 


May 


Missouri  Highway  Commission  has  authority 
to  purchase,  operate  and  maintain  a ferry 
across  the  Mississippi  River;  Missouri 
Highway  Commission  has  authority  to  enter 
into  contract  with  the  State  of  Illinois 
whereby  the  two  states  could  share  equally 
the  cost  of  purchase,  operation  and 
maintenance  of  such  a ferry. 

27,  1953 


J.C.  J0HN3EN 

xxxxxxxx 


Honorable  William  L.  Hungate 
Prosecuting  Attorney 
Troy,  Missouri 

Dear  Sir: 

This  department  is  in  receipt  of  your  recent  request  for 
an  official  opinion.  You  thus  state  your  request: 

"There  is  a very  strong#  Joint  movement  in 
the  State?  of  Missouri  and  Illinois  to  have 
a ferry  operate  on  the  Mississippi  River  to 
connect  Missouri  State  Highway  P near  Els berry, 
Missouri,  with  Illinois  State  Highway  <)G  at 
Hamburg,  Illinois. 

"Both  of  these  State  Highways  end  abruptly  at 
the  river  bank  at  points  opposite  each  other. 

"The  following  questio  s have  been  raised: 

"(1)  Does  the  State  Highway  Commission  have 
authority  to  purchase,  operate  and  maintain  a 
ferry  across  a navigable"  stream  like  the 
Mississippi  River? 

"(2)  Does  the  State  Highway  Commission  or  the 
State  of  Missouri  have  the  power  and  authority 
to  enter  into  a compact  with  the  State  of  Illin- 
ois whereby  the  two  states  could  share  equally 
the  costs  of  purchase,  operation  and  maintenance 
of  such  a ferry? 

"*ou  will  probably  find  some  authority  in 
Section  227.120  Subsection  (2)  Mo.  Rev.  St. 

19^9 » on  the  authority  and  power  of  the 
Commission  to  operate  ferries  on  navigable 
streams. 


Honorable  William  L.  Hungate 


We  first  direct  attention  to  Section  227*120,  RSMo  19^9* 
which  reads  in  part: 

"The  state  highway  commission  shall  have  power 
to  purchase,  lease,  or  condemn,  lands  in  the 
name  of  the  state  of  Missouri  for  the  follow- 
ing purposes  when  necessary  for  the  proper 
and  economical  construction  and  maintenance  of 
state  highways: 

*««*»«** 

"Acquiring  bridges  or  sites  therefor  and 
ferries,  including  the  rights  and  franchises 
for  the  maintenance  and  operation  thereof, 
over  navigable  streams,  at  such  places  as 
the  state  highway  commission  shall  have 
authority  to  construct,  acquire  or  contri- 
bute to  the  cost  of  construction  of  any 
bridge." 

From  the  above  it  appears  that  the  State  Highway  Comm- 
ission has  the  power  to  operate  a ferry  at  such  places  as  it 
would  have  authority  to  "construct,  acquire  or  contribute  to 
the  cost  of  the  construction  of  any  bridge."  Our  question 
then  becomes:  would  the  State  Highway  Commission  >ave  the 
authority  to  "construct,  acquire  or  contribute  to  the  cost 
of  construction"  of  a bridge  across  the  Mississippi  River 
to  connect  Missouri  State  Highway  P near  ^lsberry,  Missouri, 
with  Illinois  State  Highway  96  at  Hamburg,  Illinois? 

In  this  regard,  we  direct  attention  to  subparagraph  (c) 
of  paragraph  ( 3 T oi  Section  30  of  Article  IV  of  the  1945 
Constitution  of  Missouri,  which  states: 

"In  the  discretion  of  the  commission  (State 
Highway  Commission)  to  locate,  relocate, 
establish,  acquire,  construct  and  maintain 
the  following: 

********* 

"(c)  any  tunnel  or  interstate  bridge  or 
part  thereof,  where  necessary  to  connect 
the  state  highways  of  this  state  with  those 
of  other  states." 


(Words  in  parenthesis  ours) 
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Honorable  U/illian  L.  Hungate 


We  would  now  direct  attention  to  the  case  of  State  ex 
rel.  State  Highway  Commission  v.  Sevier,  97  SW  (2d)  1+27* 

At  l.c.  I4.27,  et  seq.,  the  court  in  its  opinion  stated: 

"In  substance  the  alleged  material  facts 
follow:  The  Missouri  highway  commission, 

Kansas  state  highway  department,  and 
Atchison,  Kan,,  entered  into  a joint  under- 
taking to  construct  the  bridge  with  the  aid 
of  the  federal  government,  and  to  construct 
certain  highways  in  both  states  leading  to 
the  bridge,  which  highways  the  federal  govern- 
ment required  as  part  of  the  federal  project. 
Plaintiffs  in  the  injunction  suit  conclude 
from  certain  alleged  facts  that  the  city  of 
Atchison  and  state  of  Kansas  cannot  or  may 
not  perform  their  parts  of  the  undertaking. 

Prom  this  they  also  conclude  that  construct- 
ion by  the  Missouri  highway  commission  of  its 
part  of  the  undertaking  would  be  a waste  of 
public  funds.  There  is  no  allegation  of  bad 
faith,  collusion,  and  fraud.  Furthermore, 
there  is  no  allegation  that,  under  the  circum- 
stances, it  would  be  a violation  of  either 
the  statute  or  Constitution  for  the  commission 
to  construct  its  part  of  the  bridge  at  this 
time. 

"In  due  course  the  Missouri  highway  commission 
proceeded  to  perform  its  part  of  the  under- 
taking. It  accepted  the  bid  of  the  Bushman 
Construction  Company,  defendant  in  the  injunct- 
ion suit,  to  construct  bridge  piers  and  a 
highway  leading  to  the  bridge,  all  on  the 
Missouri  side  of  the  river.  Thereupon  res- 
pondent Judge  issued  a temporary  injunction 
restraining  the  commission  and  company  from 
entering  into  a contract  for  said  construction. 

"Plaintiffs  in  the  Injunction  suit  seek  the 
Judgment  of  the  circuit  court  on  the  question 
of  waste  of  public  funds.  Relators  herein 
contend  that  the  question  of  whether  or  not 
the  city  of  Atchison  and  state  of  Kansas  cannot 
or  may  not  perform  their  parts  of  the  construc- 
tion of  the  bridge  *nd  highways  Is  solely  for 
the  determination  of  the  highway  commission. 
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Honorable  William  L.  Hungate 


"It  is  provided  in  the  Constitution  that  the 
money  in  the  state  road  fund  shall  be  ’admin- 
istered and  expended  under  the  direction  and 
supervision'  of  the  commission  for  certain 
highway  purposes,  including  participation  in 
the  construction  of  free  interstate  bridges, 

'and  for  such  other  purposes  and  contingen- 
cies relating  and  appertaining  to  the  construct- 
ion and  maintenance  of  such  highways  and  bridges 
as  the  State  Highway  Commission  may  deem  proper.' 
Section  I4J4A,  art.  Ij.,  Const. 

Thus  it  appears  that  the  commission 
has  absolute  discretion  with  reference  to  the 
construction  of  both  intrastate  and  interstate 
bridges.  In  other  words,  it  has  sole  Jurisdic- 
tion to  determine  the  question  of  whether  or 
not  the  city  of  Atchison  and  the  state  of  Kansas 
cannot  or  may  not  perform  their  parts  of  the 
undertaking."  Determination  of  the  question  by 
the  commission  is  final.  The  courts  cannot 
interfere  with  the  ordinary  functions  of  the 
executive  department  of  the  state  government. 

Selecman  et  al.  v.  Matthews  et  al.,  321  .0. 

10l|.7,  IS  S.v«.  (2d)  788,  loc • cit.  790,  63 
A.L.R.  512." 

Since  it  appears  to  be  clear,  on  the  basis  of  the  above 
authority,  that  the  State  Highway  Commission  has  the  power  to 
locate  a bridge  on  the  state  highway  system  wherever  it  deems 
a bridge  to  be  necessary,  and  since,  by  Section  227.120, 
supra,  the  State  Highway  Commission  Is  given  the  power  to 
maintain  and  operate  a ferry  at  such  places  as  it  has  authority 
to  construct  or  acquire  a bridge,  it  seems  clear  that  the 
State  Highway  Commission  has  authority  to  purchase,  operate, 
and  maintain  a ferry  across  the  Mississippi  River  at  the 
place  Indicated  In  your  letter,  since  this  place  is  on  the 
state  highway  system. 

On  the  basis  of  the  authority  of  the  case  of  State  v. 
Sevier,  supra,  it  also  appears  that  the  State  Highway  Commission 
does  have  the  power  and  authority  to  enter  into  a compact 
with  the  State  of  Illinois  whereby  the  two  states  could 
share  equally  the  cost  of  purchase,  operation  and  mainten- 
ance of  such  a ferry. 


k 


Honorable  William  L.  Hungate 


CPU CL7f ION 

It  Is  the  opinion  of  this  department  that  the  Missouri 
State  Highway  Commission  has  authority  to  purchase,  operate 
and  maintain  a ferry  across  the  Mississippi  River;  and  that 
the  Missouri  State  Highway  Commission  has  authority  to  enter 
into  a contract  with  the  State  of  Illinois  whereby  the  two 
states  could  share  equally  the  cost  of  purchase,  operation  and 
maintenance  of  such  a ferry. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Hugh  F.  -illiamson. 

Yours  very  truly. 


HPW :mm 


JOHN  M.  DALTON 

Attorney  General 


SCHOOLS*  School  district  has  no  authority  to  transport 
children  to  private  schools  even  though  the 
SCHOOL  DISTRICTS:  pro  rata  cost  of  transportation  might  be  paid 

by  the  private  school  child  so  transported. 


August  27,  1953 


Honorable  William  L.  Hungate 
Prosecuting  Attorney 
Lincoln  County 
Troy,  Missouri 


Dear  Mr.  Hungate: 

This  is  in  response  to  your  request  for  an  opinion  dated 
August  6,  1953 , which  reads,  in  part,  as  follows: 

"The  County  Superintendent  of  Schools  has 
asked  me  to  obtain  an  opinion  of  the 
Attorney  General  as  to  whether  or  not  it 
would  be  lawi'ul  for  a bus  owned  by  the 
free  public  schools  to  haul  parochial 
children  for  hire  on  the  basis  of  actual 
per  pupil  cost  for  transportation. 

"Two  of  Lincoln  County's  four  reorganized 
districts  are  faced  with  this  problem  so 
it  is  a live  issue.  When  we  speak  of 
hauling  parochial  children,  we  mean  haul- 
ing them  to  a parochial  school.  The  actual 
per  pupil  cost  would  be  determined  by  the 
school  board  in  each  district  on  a district 
wide  basis." 

Free  transportation  of  pupils  is  authorized  by  Sections 
165.140  and  165.143#  RSMo  1949#  which  sections  read  as  follows: 

Sec.  165. 140.  "Whenever  the  board  of 
directors  of  any  school  district  or  board 
of  education  of  a consolidated  district 
shall  deem  it  advisable,  or  when  they 
shall  be  requested  by  a petition  of  ten 
taxpayers  of  such  district,  to  provide 
for  the  free  transportation  to  and  from 
school,  at  the  expense  of  the  district. 
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of  pupils  living  more  than  one-half  mile 
from  the  schoolhouse,  for  the  whole  or 
for  part  of  the  school  year,  said  board 
of  directors  or  board  of  education  shall 
submit  to  the  qualified  voters  of  such 
school  district,  who  are  taxpayers  in  such 
district,  at  an  annual  meeting  or  a special 
meeting,  called  and  held  for  that  purpose, 
the  question  of  providing  such  transporta- 
tion for  the  pupils  of  such  school  district; 
provided,  that  when  a special  meeting  is 
called  for  this  purpose,  a due  notice  of 
such  meeting  shall  be  given  as  provided  for 
in  section  165.037 • If  two-thirds  of  the 
voters,  who  are  taxpayers,  voting  at  such 
eleotion,  shall  vote  in  favor  of  such 
transportation  of  pupils  of  said  school 
district,  the  board  of  directors  or  board  of 
education  shall  arrange  for  and  provide  such 
transportation.  The  board  of  directors  or 
board  of  education  shall  have  authority  and 
are  empowered  to  make  all  needful  miles  and 
regulations  for  the  free  transportation  of 
pupils  herein  provided  for,  and  are  authorized 
to  and  shall  require  from  every  person,  em- 
ployed for  that  purpose,  a reasonable  bond  for 
the  faithful  discharge  of  his  duties,  as 
prescribed  by  the  board,  gaid  board  of  direc- 
tors or  board  of  education  shall  pay  by  warrant 
the  expenses  of  such  transportation  out  of  the 
incidental  fund  of  the  district;  provided, 
that  this  section  shall  include  pupils  attending 
private  schools  of  elementary  and  high  school 
grade  except  such  schools  as  are  operated  for 
profit." 

Sec.  165.143.  "..hen  any  school  district  makes 
provision  for  transporting  any  or  all  of  the 
pupils  of  such  district  to  a central  school 
or  schools  within  the  district,  and  the  method 
of  transporting  is  approved  by  the  state  board 
of  education  the  amount  paid  for  transportation, 
not  to  exceed  three  dollars  per  month  for  each 
pupil  transported  a distance  of  two  miles  or 
more,  shall  be  a part  of  the  minimum  guarantee 
of  such  district  for  the  ensuing  year.  When 
the  board  of  directors  of  any  school  district 
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makes  provision  for  transporting  the  high 
school  pupils  whose  tuition  it  is  obligated 
to  pay,  to  the  school  or  schools  they  are 
attending,  and  the  method  of  transporting  is 
approved  by  the  state  board  of  education,  the 
amount  paid  for  transporting  such  pupils, 
not  to  exceed  three  dollars  per  month  for 
each  pupil  transported  shall  be  a part  of  the 
state  apportionment  to  such  district  for  the 
ensuing  year,  if  no  part  of  the  minimum 
guarantee  of  such  district  has  been  used  to 
pay  any  part  of  the  cost  of  transporting  such 
pupils.  When  the  board  of  directors  of  a 
district  that  admits  nonresident  pupils  to 
its  hijh  school  makes  provision  for  trans- 
porting such  pupils  to  Buch  high  school,  and 
the  method  of  transpozting  and  the  transporta- 
tion routes  are  approved  by  the  state  board 
of  education  before  the  transportation  is 
begun,  the  amount  spent  for  transporting  such 
pupils,  not  to  exceed  three  dollars  per  month 
for  each  pupil  transported  shall  be  a part  of 
the  state  apportionment  to  such  district  for 
the  ensuing  year,  if  no  money  apportioned  to 
such  district  from  any  public  fund  or  funds 
has  been  used  to  pay  any  part  of  the  cost 
of  transporting  suoh  pupils,  except  money 
apportioned  to  such  district  to  pay  the  cost 
of  transporting  such  pupils;  provided,  any 
cost  incurred  for  transporting  suoh  pupils 
in  excess  of  three  dollars  per  month  for 
oach  pupil  transported  may  be  collected 
from  the  district  of  the  pupil's  residence, 
if  said  cost  has  been  determined  in  the 
manner  prescribed  by  the  state  board  of 
education;  and  provided  further,  that  for 
the  transportation  of  pupils  attending 
private  schools,  between  the  ages  of  six 
and  twenty  years,  where  no  tuition  shall  be 
payable,  the  costs  of  transporting  said 
pupils  attending  private  school  shall  be 
paid  as  herein  provided  for  the  transporta- 
tion of  pupils  to  public  schools,” 

In  the  case  of  McVey  et  al,  v,  Hawkins  et  al.,  2$Q  S,W.  (2d) 
927,  the  court  considered  the  constitutionality  of  the  added 
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provisos  of  these  sections  which  purport  to  authorize  the 
transportation  of  children  to  private  schools  at  public  expense. 
Although  the  court  intimated  that  appellants  (plaintiffs)  therein 
may  not  have  presented  the  constitutional  question  in  such  a 
manner  as  to  preserve  it  for  review  by  the  court,  since  respond- 
ents (defendants)  relied  on  those  sections  as  a defense  to  the 
action  the  constitutionality  of  the  provisos  of  those  sections 
was  in  issue.  Having  discussed  the  applicable  constitutional 
and  statutory  provisions,  the  court  said,  l.o.  933* 

" « « If  the  parts  of  what  are  now  Section 

165*140  and  Section  165. 143 » as  added  in 
1939,  see  Laws  1939,  pp  718-720,  are  in 
direot  conflict  with  controlling  provisions 
of  the  Constitution  of  Missouri  1945*  to 
wit.  Section  5 of  Article  IX,  they  do  not 
and  can  not  constitute  any  defense  to  the 
present  action  and  must  oe  disregarded. 

Since  the  added  portions  of  these  sections 
do  conflict  with  the  mentioned  constitu- 
tional provisions  they  constitute  no  defense 
to  the  present  action.  We  may  not  in  this 
proceeding  determine  the  effect  of  such 
holding  upon  the  remaining  portions  of  said 
sections,  however,  see  Missouri  Ins.  Co.  v. 

Morris,  Mo.  Gup.,  255  S.W.  (2d)  781,  782." 

Therefore,  the  court  has  held  the  provisos  of  .Sections  165.140 
and  165.143*  supra,  purporting  to  authorize  transportation  of 
children  to  private  schools  at  public  expense,  unconstitutional, 
hence,  null  and  void  (12  C.  J«,  Constitutional  Law,  page  800, 
Section  228;  Gilkeson  v.  Ilissouri  Pao.  H.  Co..  222  Mo.  173,  121 
S.W.  138,  24  L.R.A.,  N.S.,  844,  17  Ann.  Cas.  888). 

In  Derghorn  et  al  v.  Reorganized  School  hist.  No.  8,  Franklin 
County,  Missouri,  et  al.,  recently  decided  by  the  Supreme  Court 
and  not  yet  reported,  the  court  in  affirming  the  judgment  therein 
also  condemned  the  practice  of  intermingling  the  funds  of  a school 
district  with  those  of  a church.  The  court  said: 

"The  court  further  found  that  the  arrangement 
with  the  Roman  Catholic  Church  for  the  joint 
operation  of  motor  buses  for  transporting 
pupils  to  the  Gildehaus  school  and  to  the 
Gildehaus  church  constituted  an  unlawful 
Intermingling  of  the  funds  of  the  said  school 
district  and  of  the  St.  John’s  Catholic  Church, 
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sind  the  use  of  public  monies  for  joint  opera- 
tion of  two  motor  buses  was  in  aid  of  a 
religious  creed  and  church  for  a sectarian 
purpose,  and  that  said  arrangement  constituted 
a donation  of  personal  property  for  a religious 
creed  and  church  and  for  sectarian  purposes 
and  was  therefore  unlawful." 

Some  question  might  be  raised  here  as  to  whether  the  factual 
situation  outlined  in  your  request  would  constitute  an  unlawful 
intermingling  of  funds,  but  in  view  of  the  decision  reached  in  this 
opinion  that  question  need  not  be  decided. 

Section  432.070,  RSMo  1949*  provides  that  no  school  district 
shall  make  any  contract  unless  the  same  be  within  the  scope  of 
the  powers  of  the  district  or  be  expressly  authorized  by  law. 

That  section  reads  as  follows: 

"No  county,  city,  town,  village,  school 
township,  school  district  or  other  municipal 
corporation  shall  make  any  contract,  unless 
the  same  shall  be  within  the  scope  of  its 
powers  or  be  expressly  authorized  by  law, 
nor  unless  such  contract  be  made  upon  a 
consideration  wholly  to  be  performed  or 
executed  subsequent  to  the  making  of  the 
contract;  and  such  contract,  including  the 
consideration,  shall  be  in  writing  and 
dated  when  made,  and  shall  be  subscribed 
by  the  parties  thereto,  or  their  agents 
authorized  by  law  and  duly  appointed  and 
authorized  in  writing." 

The  courts  of  this  state  have  on  numerous  occasions  construed 
the  powers  of  a board  of  education  of  a school  district.  In 
State  v,  Kessler,  136  Ho.  App.  236,  240,  the  Kansas 

City  Court  of  Appeals  said:  // 7 60, T’S) 

" * * * The  board  of  directors  of  the  sohool 
district  is  a body  clothed  with  authority  to 
discharge  such  functions  of  a public  nature 
as  are  expressly  prescribed  by  statute.  It 
can  exercise  no  power  not  expressly  conferred 
or  fairly  arising  by  neoessary  implication 
from  those  conferred.  * 
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And  again,  in  Consolidated  School  Cist.  No.  6 of  Jackson 
County  v.  Lhawhan  et  al . , Mo.  App.,  273  S.W.  182,  184*  the 
Kansas  City  Court  of  Appeals  said: 

"Plaintiff  district  is  a corporation  created 
by  statute;  its  board  of  directors  is  wnat 
the  statute  makes  it,  having  only  such  powers 
and  functions  as  are  expressly  delegated  to 
it.  Armstrong  v.  School  District,  28  Mo. 

App.  169.  * * *" 

In  Wx:ight  v.  hoard  of  education  of  £t.  Louis,  2 95  Mo. 
476,  2i+ 6 S.W.  43*  the  supreme  Court  said: 

"The  power  of  the  board  to  make  the  rule  in 
this  case  is  to  be  considered  prior  to  a 
determination  of  its  reasonableness.  The 
power  delegated  by  the  Legislature  is  purely 
derivative.  Under  a well-recognized  canon 
of  construction,  such  powers,  however  remedial 
in  their  purpose,  can  only  be  exercised  as 
are  clearly  comprehended  within  the  words  of 
the  statute  or  that  may  be  derived  therefrom 
by  necessary  implication,  regard  always  being 
had  for  the  object  to  be  attained.  Any  doubt 
or  ambiguity  arising  out  of  the  terms  of  the 
grant  must  be  resolved  in  favor  of  the  people. 
(Watson  Seminary  v.  County  Ct.  Pike  Co.,  149 
Mo.  l.c.  70,  and  cases,  4?  L.R.A.  67 5* 

Armstrong  v.  School  Diet.,  28  Mo.  App.  180; 

25  R.C.L,  p.  1091*  seo,  306  and  notes." 

This  rule  also  seems  to  be  the  law  generally.  £6  C.  J., 
Schools  and  School  Districts,  page  193*  Section  46,  provides: 

"A  school  district,  or  a district  board  of 
education  or  of  school  trustees,  or  othor 
local  school  organization,  is  a subordinate 
agency,  subdivision,  or  instrumentality  of 
the  state,  performing  the  duties  of  the 
Btate  in  the  conduct  and  maintenance  of  the 
public  schools.  All  its  functions  are  a 
publio  nature,  and  its  only  powers  are 
those  expressly  granted  by,  or  necessarily 
Implied  from,  the  statutes,  by  which  it 
is  governed  and  restrained  in  the  exercise 
of  such  powers  and  the  performance  of  its 
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duties.  Tlie  legislature  may  modify  or 
abrogate  the  powers  of  school  districts 
as  it  may  see  fit.  Only  such  school  dis- 
tricts exist  as  are  created  or  provided  for 
by  statute • " 

56  C.  J.,  Schools  and  School  Districts*  page  294*  Section 
152,  provides* 

"A  county  board  of  education  or  of  school 
trustees,  although  a creature  of  the  law, 
may  exercise  any  powers  authorized  by  law, 
it  however  has  in  general  only  such  powers 
as  are  expressly  conferred  upon  it  by 
constitutional  or  statutory  provision  or 
powers  which  are  incidental  to  those  ex- 
pressly conferred.  * * 

56  C.  J. , Schools  and  School  Districts,  page  331*  Section 
202,  provides: 

"The  powers  and  authority  of  the  officers 
and  directors,  trustees,  or  the  like,  of 
school  districts  and  other  local  school 
organizations,  like  those  of  other  public 
officers,  are  ordinarily  purely  statutory 
and  derivative,  and  are  under  the  control 
of  the  legislature,  which  may  enlarge  or 
abridge  them  as  it  sees  fit.  So  such 
offioers  or  boards  possess  such  powers, 
and  such  only,  as  have  been  expressly 
conferred  upon  them  by  statute  or  are 
necessarily  implied  from  those  so  conferred 
or  from  the  duties  imposed  upon  them;  and 
a fortiori,  such  an  officer  or  board  can 
have  no  authority  which  the  state  in  its 
sovereign  capacity  could  not  delegate  or 
confer.  All  persons  »*io  deal  with  school 
boards  and  offioers  are  presumed  to  have 
knowledge  of  the  extent  of  their  powers, 
and  the  manner  in  which  such  powers  may  or 
must  be  exercised." 

On  the  factual  situation  presented  there  are  no  Missouri 
cases  directly  in  point.  The  only  case  we  are  able  to  find 
dealing  with  this  issue  is  that  of  Silver  Lake  Consolidated 
School  Dist.  v.  Parker  et  al.,  238  la.  98^,  29  N.W.  (2d)  211\. 
(1947)*  This  was  a suit  for  declaratory  judgment,  count  2 of 
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which  asked  that  children  attending  parochial  schools  might  be 
carried  In  the  public  school  bus  upon  the  condition  that  the 
parents  of  said  children  pay  the  pro  rata  cost  of  transportation. 
In  discussing  count  1 of  the  petition  the  court  said,  N.W,  (2d) 
l.c.  217: 


"The  only  powers  of  the  school  district  are 
those  expressly  granted  it  or  necessarily 
implied  from  the  statutes  by  which  it  is 
governed  and  restrained  in  the  exercise  of 
such  powers  in  performance  of  its  duties. 

Courtright  v.  Consolidated  Independent 
School  Dist,,  203  Iowa  26,  212  N.W.  368; 
bellraeyer  v.  Independent  Dist.  of 
Marshalltown,  44  Iowa  561;." 

Plaintiff  relied  on  Section  282.13  of  the  Iowa  Code,  which 
reads: 


"The  board  may  permit  pupils  enrolled  in  the 
secondary  grades  or  any  other  pupils  that 
are  not  entitled  to  free  transportation  to 
avail  themselves  of  the  transportation  facil- 
ities provided  their  parents  pay  the  pro  rata 
cost  of  such  transportation," 

However,  the  court  held  that  this  section  read  with  other 
sections  was  applicable  only  when  a contract  had  been  entered 
into  between  districts  and  was  not  operative  otherwise. 

The  court  then  said  (N.W.  (2d)  l.c.  221): 

" a # * We  hold  that  this  statute  can  have 
no  application  other  than  on  the  condition 
stated  therein.  This  limitation,  together 
with  the  restriction  upon  the  powers  and 
duties  of  the  local  boards  heretofore  men- 
tioned, prevent  any  such  transportation  if 
paid  for  by  the  parents  of  the  pupils.  * *B 

Now  that  the  Missouri  Supreme  Court  has  held  the  provisos 
at  the  end  of  Sections  165.140  and  165.143#  supra,  unconstitutional, 
hence,  null  and  void,  we  find  no  statutory  authority  for  a school 
district  to  enter  into  any  type  of  contract  for  the  transportation 
of  children  to  private  schools. 
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It  is  true  tnat  the  portions  of  Sections  165*140  and  165*143 
now  remaining  refer  to  " school"  and  "sohoolhouse, " etc*,  without 
specifying  that  they  must  be  public  schools,  but  as  was  said  in 
the  Parker  case,  supra  (N*W*  (2d)  l*c*  217) * 


"The  affairs  of  the  public  schools  are 
administered  by  a school  board,  and  such 
schools  are  organized  into  districts  for 
the  purpose  of  management,  control,  and 
government*  The  powers  of  the  board  of 
education  or  directors,  as  laid  down  in 
the  Code,  apply  only  to  the  public  schools, 
except  as  otherwise  stated*  School  district 
has  been  variously  defined*  It  is  a quasi 
corporation,  a creature  of  the  legislature, 
and  is  endowed  only  with  powers  bestowed  upon 
it  by  statute.  Bruggeman  v*  Independent 
School  Dist*  Mo*  4*  227  Iowa  661,  289  N*W* 

5*  It  is  defined  as  a political  or  civil 
subdivision  of  the  state  for  the  purpose  of 
aiding  in  the  exercise  of  that  governmental 
function  which  relates  to  the  education  of 
children.  Landis  v*  Ashworth,  57  M.J.L* 

509#  31  A.  1017*  Is  a district  of  and  for 
the  public  schools  - Smith  v*  Donahue,  202 
App*  Div*  656,  195  M.Y*S*  715*  The  term 
’school  district'  clearly  has  reference  to 
the  public  school  system  with  which  alone 
school  districts  have  to  do*  Charles 
Scribner's  Sons  v*  Board  of  education  of 
Dist.  No.  102,  7 Cir.,  278  P.  366." 


And  again,  l.c.  221: 

"The  public  schools  are  those  which  the  state 
undertakes,  through  the  various  boards  and 
offioers,  to  direct,  manage,  and  control,  and 
the  statutes  relating  to  transportation  of 
pupils,  read  In  the  light  of  such  duty  and 
obligation,  must  necessarily  apply  only  to 
such  public  schools*  To  plaoe  private  schools 
upon  the  same  basis  as  the  public  schools 
would  open  up  a system  of  control  of  such 
private  schools  such  as  would  tend  to  author- 
ize the  management  and  government  of  those 
schools  by  the  state  - a result  in  no  way 
sought  either  by  those  in  control  of  the  state 
public  schools,  or  of  the  private  schools*" 
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Therefore,  we  must  and  do  conclude  that,  since  school 
districts  have  only  such  powers  as  are  conferred  by  statute 
or  suoh  as  may  be  reasonably  implied  as  necessarily  incident 
to  a power  expressly  conferred,  under  our  statutes  a school 
district  has  no  authority  to  transport  children  to  a private 
school  even  though  the  pro  rata  cost  of  transportation  might 
be  paid  by  the  private  school  child  so  transported. 

we  express  no  opinion  as  to  the  constitutionality  of  a 
statutory  provision  authorizing  such  a contract  as  that  con- 
templated in  your  request,  should  the  Legislature  at  some 
future  date  pass  suoh  a law,  because  such  an  issue  is  not 
presented  herein. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  school  districts 
have  no  authority  to  transport  children  to  private  schools 
even  though  the  pro  rata  cost  of  transportation  might  be  paid 
by  the  private  school  child  so  transported. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  John  W.  Ingllsh. 


Yours  very  truly. 


JWI  :ral 


JOHN  M.  DALTON 
Attorney  General 


TREASURER:  i County  treasurer  not  entitled  tc  receive  extra  compensa- 
) tier.-  for  her  services  performed  in  receiving,  disbursing 
OFFICERS:  ) and  keeping  account  of  tolls  and  other  revenues  received 

) from  the  operation  of  said  bridge  or  bridges. 


FILED 


October  13 > 19^3 


Mr.  Robert  L*  Ilyder 
Chief  Counsel 

Missouri  State  Highway  Commission 
Jefferson  City,  Missouri 

Dear  Mr.  Iiyder: 

V/e  render  herewith  our  opinion  based  upon  your  request 
of  October  1,  195>3»  which  request  reads  as  follows: 

"Your  official  opinion  is  requested  as 
to  whether  the  County  Treasurer  of 
camden  County,  Missouri,  may  lawfully 
be  paid  compensation  in  addition  to 
that  allowed  her  by  law  as  uounty 
Treasurer  for  keeping  the  funds  and 
reoords  of  the  operations  of  a toll 
bridge  constructed  by  the  County  Court 
by  the  issuance  of  revenue  bonds. 

"In  this  case  the  bonds  were  issued 
in  1934  by  the  County  Court  of  Camden 
County  and  the  bonds  were  purchased 
by  the  Recons truct ion  Finance  Corpora- 
tion. ho  far  as  I know,  there  was  no 
extra  compensation  paid  to  the  County 
Treasurer  at  that  time  for  keeping  the 
accounts  relative  to  the  toll  bridge. 

In  1948*  the  County  Court  authorized 
the  payment  of  v25 00  to  Edith  Nelson, 
the  then  duly  elected  and  acting  County 
Treasurer,  for  the  extra  work  required 
to  keep  the  accounts  of  the  toll  bridge 
fund  and  to  pay  the  bills  which  consti- 
tuted lawful  claims  against  the  fund. 

"The  Reconstruction  Finance  Corporation 
brought  a proceeding  in  the  Federal 
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District  Court  at  Jefferson  City,  Missouri, 
against  the  Treasurer  on  June  25,  19l*.Q, 
being  Case  No,  332,  alleging  that  such 
payment  of  extra  compensation  was  unlawful 
because  said  officer  was  required  by  law 
to  do  all  the  work  pertaining  to  her 
office,  including  that  of  keeping  the 
records  involving  the  toll  bridge,  A 
judgment  was  duly  entered  in  that  court, 
finding  the  issues  for  the  Reconstruction 
Finance  Corporation  and  directing  that 
the  defendant,  Edith  Nelson,  take  nothing 
for  her  alleged  extra  services, 

"Recently  the  Commission  acquired  all  the 
outstanding  bonds  and  made  the  bridge 
toll  free,  the  bridge  being  located  on 
State  Route  5 over  a portion  of  the  Lake 
of  the  Ozarks,  The  County  Court  of 
Camden  County  has  stated  that  it  desires 
to  pay  Miss  Nelson  extra  compensation 
for  her  work  in  keeping  the  books  of  the 
toll  bridge  accounts  during  the  past 
several  years  and  in  making  the  final 
audit  of  tho  books.  It  has  been  the 
position  of  the  state  Highway  Commission, 
based  on  my  advice  to  it  concerning  the 
outcome  of  the  trial  above  mentioned, 
that  the  Treasurer  can  lawfully  bo  paid 
nothing  for  such  service  and  that  the 
money  involved  should  be  paid  to  the  State 
Road  Fund  since  the  Commission  holds  the 
outstanding  bonds  and  will  not  cancel 
them  until  final  disposition  of  all  funds 
has  been  made. 

"It  is  quite  probable  that  other  details 
may  be  necessary  to  a complete  determina- 
tion of  the  matter,  and  I will  be  glad 
to  furnish  same  on  request," 

It  is  elementary  that  a public  official  must  perform 
the  duties  of  his  office  for  the  compensation  fixed  by  law. 
For  the  performance  of  those  duties  he  is  entitled  to  that 
much  — no  more,  no  leas.  It  is  not  a matter  of  contract, 
Nodaway  County  v.  Kidder,  344  Mo.  795,  129  S.W.  (2d)  857. 
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There  la  also  substantial  authority  for  the  proposition 
that  where  a public  official  performs  duties,  which  though 
not  specifically  enjoined  upon  him  by  statute  still  are 
germane  to  and  incidental  to  his  office,  he  is  not  entitled 
to  additional  compensation  therefor.  The  law  is  stated  in 
Mechem,  Public  Officers,  Section  862,  page  3>80,  thus: 

”An  officer  who  accepts  an  office,  to 
which  a fixed  salary  or  compensation 
is  attached,  is  deemed  to  undertake  to 
perform  its  duties  for  the  salary  or 
compensation  fixed,  though  it  may  be 
inadequate,  and  if  the  proper  author- 
ities increase  its  duties  by  the  addi- 
tion of  others  germane  to  the  office, 
the  officer  must  perform  them  without 
extra  compensation.  Neither  can  he 
recover  extra  compensation  for  incidental 
or  collateral  services  which  properly 
belong  to  or  form  a part  of  the  main 
office.  An  express  contract  to  pay  such 
extra  compensation  or  an  express  allowance 
of  it  is  void,” 

In  Nodaway  County  v.  Kidder,  supra,  the  court  said  at 
Mo  , 1 • c • 801 : 

"Z $7  The  general  rule  is  that  the 
rendition  of  services  by  a public  officer 
is  deemed  to  be  gratuitous,  unless  a 
compensation  therefor  is  provided  by 
statute.  If  the  statute  provides  compen- 
sation in  a particular  mode  or  manner, 
then  the  officer  is  confined  to  that 
manner  and  is  entitled  to  no  other  or 
further  compensation  or  to  any  different 
mode  of  securing  same.  Such  statutes,  too 
must  be  strictly  construed  as  against  the 
officer,  ^Ttate  ex  rel.  hvans  v,  Gordon, 

2^5  Mo,  12,  28,  149  S.  W.  638;  King  v. 

Rivorland  Levee  Dist.,  218  Mo,  App.  490, 

493,  279  S,  W,  195,  196;  State  ex  rel. 

Wedeking  v.  McCracken,  o0  Mo,  App,  650, 

656 J 

T,It  is  well  established  that  a public 
officer  claiming  compensation  for  official 
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duties  performed  must  point  out  the 
statute  authorizing  such  payment. 

/state  ex  rel.  Buder  v.  Hackmann, 

305  Ho.  342,  265  S.  W,  532,  534;  State 
ex  rel.  Linn  County  v.  Adams,  172  Mo. 

1>  7 , 72  B.  W.  655;  Williams  v.  Chariton 

County,  85  Mo.  6 45*7 

"/JU  The  duties  performed  by  appellant, 
and  for  which  the  additional  fee  or  salary 
and  mileage,  was  paid,  were  with  reference 
to  matters  pertaining  to  and  relating  to 
his  official  duties  as  presiding  judge 
of  the  county  court  and  said  services  were 
within  the  scope  of  said  official  duties. 

The  work  in  which  appellant  was  engaged 
was  directly  under  the  supervision  of 
the  county  court.  Public  policy  requires 
that  a public  officer  be  denied  additional 
compensation  for  performing  official  duties. 

"It  has  been  held  that  employment  as  city 
attorney,  for  which  a salary  was  paid, 
includes  services  rendered  in  connection 
with  a special  tax  matter,  and  that 
compensation  as  city  attorney  covers  such 
service,  and  that  a city  collector  may 
not  contract  with  such  city  attorney  for 
additional  compensation  for  services  in 
such  matters,  /Edwards  v.  City  of  Kirkwood, 

162  Mo.  APP#  576,  579,  142  S.  W.  1109*7" 

In  City  of  Jecatur  v,  Vermillion,  77  111.  315»  a pound- 
master,  who  in  order  to  be  able  to  more  efficiently  perform 
his  duties  was  appointed  a special  policeman,  was  held  not 
to  be  entitled  to  additional  compensation  as  a policeman. 

The  court  at  l.c.  317  quoted  approvingly  the  following 
passage  from  Dillon  on  Corporations,  Section  172: 

" to  allow  changes  and  addition  in 

the  duties  of  an  office  to  lay  the  founda- 
tion for  extra  services,  would  soon 
introduce  intolerable  mischief.  ‘The  rule, 
too,  should  bo  very  rigidly  enforced. 

The  statutes  of  the  legislature  and  the 
ordinances  of  our  municipal  corporations 
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seldom  prescribe,  with  much  detail 
and  particularity,  the  duties  annexed 
to  public  offices;  and  it  requires 
but  little  ingenuity  to  run  nice 
distinctions  between  what  duties  may, 
and  what  may  not,  be  strictly  official; 
and  if  these  distinctions  are  much 
favored  by  courts  of  justice,  it  may 
lead  to  great  abuse. ' " 

A contract  between  the  public  and  the  public  official 
for  the  payment  of  such  extra  compensation  or  a gratuitous 
allowance  of  such  extra  compensation  by  the  governing  body 
is  void  and  of  no  effect,  Griffin  v.  Clay  County,  63  Iowa 

I|13 ; Adams  County  v.  Hunter,  Iowa  . 43  H#W.  208; 

Annotation.  Validity  of  contract  by  officer  with  public 
for  rendition  of  new  or  special  services  to  be  paid  for  in 
addition  to  regular  compensation,  1S>9  A.L.R.  60t>. 

Let  us  look  then  at  the  factual  situation  presented 
by  your  request.  Over  a period  of  years  the  treasurer  has 
kept  account  of  the  toll  bridge  receipts  and  disbursements, 
suoh  bridge  having  been  constructed  and  operated  by  Camden 
County  under  authority  of  Section  234*210,  RSMo  1949*  She 
has  received  the  moneys  collected  from  the  operation  of 
the  bridge  and  lias  paid  it  out  on  warrants  drawn  by  order 
of  the  county  court.  Although  we  assume  there  was  never 
any  agreement  on  the  part  of  the  county  to  pay  her  additionally 
for  this  service,  the  county  court  is  willing  and  desires  now 
to  pay  her  extra  compensation  for  this  service. 

We  think  it  is  not  permissible  to  pav  her  any  additional 
compensation  for  this  service.  Section  54* 100 » RSMo  1949, 
relating  to  the  duties  of  the  treasurer  provides  in  part: 

w * He  shall  receive  all  moneys 
payable  into  the  county  treasury,  and 
disburse  the  some  on  warrants  drawn 
by  order  of  the  county  court.” 

The  receipt  and  disbursement  of  toll  bridge  moneys  and 
the  keeping  account  thereof  at  least  if  the  county  court 
has  made  no  other  arrangements  for  the  "fixing,  collecting, 
segregating  and  allocating  of  the  tolls  and  other  revenues 
received  from  the  operation  of  said  bridge"  urder  Section 
234*220,  RSHo  1949,  we  believe  to  be  a part  of  the  county 
treasurer's  duty  — but,  if  not  specifically  so,  it  is  at 
least  germane  to  and  incidental  to  such  duties  and  does  not 
under  the  above  authorities  entitle  her  to  additional  compen- 
sation. 
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Neither  would  the  county  court *s  allowance  of  such 
compensation  under  the  authorities  above  cited  be  effec- 
tive* Such  authorities  hold  contracts  providing  for 
additional  compensation  in  such  instances  void;  and  it 
would  follow  that  a gratuitous  allowance  would  also  be 
void* 


CONCLUSION 


It  is  the  opinion  of  this  office  that  a county  treasurer 
is  not  entitled  to  receive  extra  compensation  for  her  services 
performed  in  receiving,  disbursing  and  keeping  acoount  of 
tolls  and  other  revenues  received  from  the  operation  of  a 
toll  bridge  or  bridges  constructed  and  operated  by  a county 
under  authority  of  Section  23l|.*210,  RSMo  1914-9* 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  W.  Don  Kennedy. 


Yours  very  truly. 


WDK/fh 


JOHN  M.  DALTON 

Attorney  General 


APPROPRIATION: 


Appropriation  under  Section  3*120,  Laws 
of  Missouri,  1951,  page  )\1 , is  available 
REFUNDS:  only  for  refund  of  " taxes.” 


April  21,  1953 


Honorable  J.  Rex  Janes 
Administrative  Officer 
Division  of  Health 
Jefferson  City,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  official 
opinion  of  this  office,  reading  as  follows: 

"I  would  like  to  request  an  opinion 
as  to  your  interpretation  of  Section 
3,120  of  the  appropriation  laws  of 
1951  through  19 £3.  This  is  a Soction 
appropriating  funds  to  tho  Director 
of  Revenue  for  paying  refunds  for 
various  state  deportments, 

"The  Division  of  Health  is  faced  with 
the  necessity  of  refunding  sor  e $30,000 
to  $35,000  per  biennium  for  overpay- 
ments or  erroneous  payments  of  various 
foes  collected  by  the  Division,  Those 
fees  are  collected  for  such  things 
as  transcripts  of  birth  cortif icatos, 
inspection  and  licensing  of  tourist 
courts  and  hotels,  bovorage  fees, 
water  analysis  fees,  etc.  At  present 
we  are  making  these  refunds  by  holding 
the  original  payment  until  it  becomes 
apparent  that  the  service  cannot  be 
rendered  and  then  refunding  the  original 
payment;  or  by  refunding  out  of  current 
revenue.  The  State  Auditor  informs 
us  that  both  processes  are  incorrect. 

The  Director  of  Revenue  has  stated 
that  he  vl  11  moke  those  refunds  for 
us,  if  in  your  opinion  lection  3*120 
is  broad  enough  to  cover  the  refund 
of  fees  collected* 
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"I  would  appreciate  on  early  opinion 
in  this  regard,  in  that  if  this  Section 
is  not  adequate  it  will  be  necessary 
for  new  legislation  to  be  enacted  this 
session," 

Sect  on  3*120,  found  Lnws  of  Missouri  19^1»  P«r©  1+7,  re- 
ferred to  in  your  letter  of  inquiry,  reads  as  follows: 

"There  is  hereby  appropriated  out  of 
the  State  Treasury,  the  sun  of  Seventy- 
five  Thousand  Dollars  ($7£#000.00) , 
of  which  sum  Fifty  Thousand  Dollars 
(550,000.00)  is  chargeable  to  the 
General  Revenue  Fund,  and  Twenty-five 
Thousand  Dollars  (525,000.00)  is 
chargeable  to  that  portion  of  tho 
State  Revenue  set  apart  for  the  support 
of  the  free  public  schools,  or  so  much 
thereof  as  may  be  necossary,  for  the 
use  of  the  Director  of  Revenue,  for 
the  purpose  of  paying  refunds  for  any 
over-payment  or  erroneous  payment  of 
sains  tax  or  any  other  tax  which  tlie 
state  is  authorized  to  coTloct,  and 
which  is  credited  as  State  Revenue, 
as  provided  by  law,  for  the  period 
beginning  Julv  1,  1951  and  ending 
June  30,  19 £3." 

(’■’raphaais  ours.) 

We  have  emphasized  the  word  "tax"  appearing  in  the  appro- 
priation measure  for  the  reason  t'>iat  such  \*ord  has  acquired 
a fixed  technical  meaning  in  law  which  is  peculiar  and  appro- 
priate to  the  phraseology  employed  in  the  statute.  Therefore, 
we  direct  your  attention  to  faction  1.090,  RST'o  191+9,  reading 
as  follows: 


"Words  and  phrases  shall  be  taken 
in  their  plain  or  ordinary  and  usual 
sense,  but  technical  words  and  phrases 
having  a peculiar  and  appropriate 
meaning  in  law  shall  bo  understood 
according  to  their  technical  import," 

Tho  meaning  ascribed  to  the  word  "tax"  has  been  set  forth 
in  6l  C.J.,  pane  60,  from  which  we  quote: 
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”:3sontials  of  Tax*  As  indicated 
in  its  definitions,  the  essential 
characteristics  of  a tax  aro  that  it 
is  not  a voluntary  payment  or  donation, 
but  an  enforced  contribution,  exacted 
pursuant  to  legislative  authority, 
in  the  exercise  of  the  taxing  pov/er, 
the  contribution  boing  of  a proportion- 
ate character  and  payable  in  money, 
and  imposed,  levied,  and  collected  for 
the  purpose  of  raising  revonue,  to  be 
used  for  public  or  governmental  pur- 
poses, and  not  as  payment  for  some 
special  privilege  granted  or  service 
rendered.  Taxes  levied  for  govern- 
mental purposes  are  not  imposed  on 
the  basis  of  a special  and  particular 
benefit  accruing  to  each  citizen  in 
proportion  to  the  taxes  paid,  and  the 
amount  is  only  limited  by  governmental 
needs.  Taxes  and  taxation  are  therefore 
distinguishable  from  various  other  con- 
tributions, charges,  or  burdens  paid 
or  imposed  for  particular  purposes  or 
under  particular  powers  or  functions 
of  tho  government,  such  as  forfeitures, 
fines,  and  ponalties,  and  fees  of  public 
officers.  So  there  is  a distinction 
betv/een  liconso  foes  or  occupation  taxes 
and  ordinary  taxes,  between  taxes  and 
assessments  for  public  improvements, 
and  betv/een  the  power  of  taxation  and 
the  right  of  eminent  domain.  In  view 
of  the  essential  characteristics  stated 
above,  the  question  whothor  a particular 
contribution,  chargo,  or  burden  is 
to  be  regarded  as  a tax  depends  upon 
its  real  nature,  and  if  it  is  in  its 
naturo  a tax,  it  is  not  material  that 
it  may  be  called  by  a different  name; 
and  conversely  if  it  is  not  in  its 
nature  a tax,  it  is  not  matoripl  that 
it  may  have  been  so  called,” 

Also,  the  following  ap  earing  on  page  73* 
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"Fees  of  Public  Officers  Not  Taxes. 

Fees  prescribed  to  be  paid  by  individuals 
to  public  officers,  whether  in  the 
judicial  or  executive  department  of 
government,  for  services  rendered,  are 
not  ordinarily  taxes,  unless  the  object 
of  the  requirement  is  to  provide 
general  revenue  rather  than  compen- 
sation for  those  officers,  as  in  the 
case  of  graduated  fees  in  probate  pro- 
ceedings based  upon  the  valuation  of 
the  estate  end  having  no  relation  to 
the  services  rendered  or  compensation 
received  therefor  by  the  officer.  On 
similar  principles,  where  statutes 
provide  for  the  inspection  of  given 
commodities,  with  a view  to  determine 
their  quality  and  fitness  for  use,  the 
fees  to  be  paid  to  the  inspectors  are 
not  properly  classed  as  taxes." 

V/ith  this  definition  of  the  word  "tax"  in  mind,  v/a  have 
examined  the  various  statutes  under  which  money  is  collected 
by  the  Division  of  Health.  It  is  noted  that  in  all  instances 
such  money  arises  from  the  payment  of  license  foes,  inspection 
fees,  copies  of  public  records,  ot  cetera.  It  Is  apparent 
that  they  do  not  fall  within  tho  meaning  of  the  word  "tax" 
os  that  word  is  used  in  legal  phraseology.  Inasmuch  as  the 
General  Assembly  in  writing  the  appropriation  act,  quoted  supra 
has  seen  fit  to  refund  only  " taxe/i"  which  liave  been  over-paid 
or  paid  through  jrror,  wo  are  constrained  in  construing  such 
act  to  limit  its  spnlication  only  to  monoy  paid  into  the 
State  Treasury  arising  from  Imposts  having  the  characteristics 
of  the  legal  definition  of  tho  word  "tax." 


CONCLUSION 


In  the  promises,  we  are  of  the  opinion  that  the  appro- 
priation made  under  ‘'ection  3«120,  found  Laws  of  Missouri,  195>1 
page  l\.7 1 is  not  available  for  the  repayment  of  moneys  erron- 
eously collected  or  over-paid  as  license  fees,  inspection  fees, 
or  fees  for  tho  obtention  of  copies  of  public  records  and 
that  refunds  thereunder  mp.y  be  made  only  with  respect  to 
"taxes"  which  have  been  over-paid  or  erroneously  paid. 
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The  foregoing  opinion,  which  I hereby  aporovo,  ms  pre- 
pared by  my  Assistant,  Nr.  Will  F.  Berry,  Jr. 

Yours  very  truly. 


JO HI  M.  DALTON 
Attorney  General 


WFBtlrt 


J _l  . , \ . 

* STllTE  aTffrrtw  JgMs 
EMPLOYEES:  POLITICAL 
ACTIVITIES  PROHIBITED 

WHEN  * 
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Personnel  Advisory  Board  Rule  l5*il(B)  prohibits 
employees  under  State  Merit  System  from  being 
candidates  for  nomination  or  election  to 
public  office,  or  engaging  in  political  activi- 
ties while  holding  such  position.  Merit 
system  employee  cannot  become  candidate  for 
election  of  director  to  city  school  board 
without  resigning  or  securing  leave  of 
absence.  May  attend  political  mass  meeting 
but  cannot  take  active  part  except  to  express 
opinion  or  vote  on  any  proposition  if  afforded 
the  opportunity. 


May  1,  1953 
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Honorable  J.  Rex  James  J«  C.  Johnson 

Administrative  Officer 
The  Division  of  Health 
Jefferson  City*  Missouri 


Dear  Mr.  James: 


Tills  department  is  in  receipt  of  your  recent  request  for  a 
legal  opinion  which  reads*  in  part*  as  follows: 

” Section  I5*l4-b  of  the  Personnel  Division 
Rules  and  Regulations*  quoting  the  original 
Personnel  Aot*  prohibits  employees  under  the 
act  from  holding  any  public  office.  In  the 
opinion  of  the  Attorney  (ieneral  does  this 
apply  to  3uch  elective  offices  as  City  School 
Boards?” 


The  further  question  was  propounded  involving  the  same  subject 
matter  and  reads  as  follows: 

”Also,  what  is  your  opinion  as  to  people  under 
the  Merit  System  attending  political  mass 
meetings*  or  taking  any  active  part  in  the 
meetings?" 

Chapter  36*  RSMo.  19i*-9*  entitled  "State  Merit  System*"  together 
with  any  new  laws  or  amendments  embodies  all  the  statutory  provisions 
relating  to  the  Merit  System  in  Missouri. 

Cnapter  36.070  of  said  cnapter  empowers  the  State  Merit  System 
Board  to  make  proper  rules  and  regulations  for  the  administration  of 
the  Merit  System  laws  and  reads  as  follows: 

"The  board  snail  nave  power  to  prescribe  such 
rules  and  regulations  not  inconsistent  with  the 
provisions  of  this  chapter  as  it  deems  suitable 
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and  necessary  to  carry  out  the  provisions  of 
this  chapter*  Such  rules  and  regulations 
shall  be  effective  when  filed  with  the 
secretary  of  state  as  provided  by  law." 

The  Merit  System  Board,  in  exercising  the  power  conferred  upon 
it  by  the  above  quoted  section,  has  promulgated  a number  of  rules 
and  regulations  for  the  administration  of  laws  contained  in  Chapter 
36,  supra,  among  which  is  Section  l£«l|.(b),  supra,  the  applicable 
portion  of  which  reads  as  follows: 

« tt»No  employee  selected  under  the  provisions 
of  this  act  shall  be  a member  of  any  national, 
state,  or  local  committee  of  a political  party, 
or  an  officer  of  a partisan  political  club,  or 
shall  take  any  part  in  the  management  or  affairs 
of  any  political  party  or  in  any  political  cam- 
paign, except  to  exercise  his  right  as  a citizen 
to  express  his  opinion  and  to  cast  his  vote*  No 
employee  in  a position  subject  to  the  act  shall 
be  a candidate  for  nomination  or  election  to  any 
public  office  except  after  resigning,  or  obtaining 
a regularly  granted  leave  of  absence,  from  such 
position*  * (Act,  Sec*  i+3  ( e ) • ) 

n *No  person  elected  to  public  office  shall,  while 
holding  said  office,  be  appointed  to  any  position 
in  the  classified  service*  ' (Act,  Sec.  14.3(f)* )" 

The  above  quoted  regulation  appears  to  be  based  upon  subsections 
5,  6 and  7.  of  Section  3o*150,  RSMo*  1914-9#  and  the  regulation  is 
practically  a word  for  word  duplication  of  said  statute.  We  find  it 
unnecessary  to  quote  said  section  herein,  but  call  attention  to  it 
as  the  apparent  authority  for  making  said  regulation* 

As  noted  above,  said  regulation  prohibits  any  state  employee, 
holding  a classified  position  under  the  Merit  System,  from  being 
a candidate  for  nomination  or  election  to  any  public  office  during 
the  time  he  is  so  employed  except  after  he  resigns  or  obtains  a 
regularly  granted  leave  of  absence  from  his  position.  The  rule 
further  prohibits  a public  officer,  while  holding  said  office 
from  being  appointed  to  any  classified  position  under  the  merit 
system* 

In  order  to  arrive  at  a correct  answer  to  the  first  inquiry, 
it  is  neoessary  for  us  to  determine  whether  or  not  the  position  of 
school  director  is  a public  office  within  the  meaning  of  Rule 
lf>*l4-(b),  supra* 
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Various  definitions  of  the  terms  "public  office"  and  "public 
officer"  have  been  given  and  adopted  by  the  courts  of  this  state, 
among  which  are  those  referred  to  by  the  Supreme  Court  of  Missouri 
in  the  case  of  state  ex  rel*  Zevely  v.  Hackman,  300  Mo*  59*  At 
l*c*  65»  the  court  said: 

"Prom  the  very  language  of  the  statute  quoted 
v/e  must  approach  this  question  by  first 
ascertaining  what  is  an  officer,  and  whether 
or  not  Zevely  comes  within  that  application* 

"Counsel  for  re spondentf nave  collected  from  all 
over  the  country  a largo  number  of  definitions 
and  adjudications  defining  •offices’  and  ’officers,' 
and  in  my  opinion,  I can  do  no  better  than  to  re- 
produce them  in  this  connection* 

if  it  ^ <!•  vl  # if 

"An  office  is  a public  charge  or  employment,  and 
the  term  seems  to  comprehend  every  charge  or  employ- 
ment in  which  the  public  are  interested*  Every 
office  is  considered  public,  the  duties  of 
which  concern  the  oublic*  (People  v*  Hayes, 

7 How.  Prac.  (N.  Y. ) l.c.  250.) 

"In  the  most  general  and  coraprenensive  sense  a 
•public  office  is  an  agency  for  the  State  and 
a person  whose  duty  it  is  to  perform  this  agency 
is  a 'public  officer. * 3tated  nore  definitely  a 
•public  office*  is  a charge  or  trust  conferred 
by  public  authority  for  a public  purpose,  the 
duties  of  which  involve  in  their  performance  the 
exercise  of  some  portion  of  sovereign  power, 
whether  great  or  small.  A public  officer  is  an 
individual  who  has  been  elected  or  appointed  in 
the  manner  prescribed  by  law,  who  has  a desig- 
nation or  title  given  to  him  by  law,  and  who 
exercises  the  functions  concerning  the  office 
assigned  to  him  by  law.  (State  ex  rel*  Smith  v. 

Theus,  38  So*  870-72,  111;  La.  1098;  cited  in 
State  ex  rel.  v.  Maroney,  191  Mo.  l.c*  51l5») 

"a  'public  office*  is  an  agency  for  the  State, 
and  the  person  whose  duty  it  is  to  perform  thl3 
agency  is  a ’public  officer;'  the  essence  of  it 
is  the  duty  of  performing  an  agency;  that  is, 
of  doing  some  act  or  acta,  or  a series  of  acts. 
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for  the  State.  (Malone  v.  Williams,  103 

s.w.  798.) 

"An  * officer*  is  simply  an  agent  of  the 
public,  whose  power  of  attorney  is  the  law, 
which  prescribes  his  duties  and  limits  his 
authority  to  such  act3  only  as  are  necessary 
and  incidental  to  a proper  discharge  of  such 
duties  as  it  imposes*  (Callaghan  v.  Tiedown, 

90  S.YMTex.)  l.c.  327*  r 

Again  in  the  case  of  State  ex  inf*  McKIttrick  v.  Whittle, 

333  Mo*  705#  it  wa s held  that  a school  district  is  a political 
subdivision  of  the  State  of  Missouri  within  the  meaning  of  the 
nepotism  amendment  of  the  state  constitution,  and  that  a school 
director  is  a public  officer  within  the  meaning  of  said  constitu- 
tional amendment*  At  l*c*  710,  the  court  said: 

" * fhe  courts  have  undertaken  to  give  defini- 
tions in  many  cases;  and  while  these  have 
been  controlled  more  or  less  by  laws  of  the 
particular  jurisdictions,  and  the  powers 
conferred  and  duties  enjoined  thereunder, 
still  all  agree  substantially  that  if  an 
officer  receives  his  authority  from  the  law 
and  discharges  some  of  the  functions  of 

fovernment  he  will  be  a public  officer. * 

State  ex  rel*  v.  Bus,  135  Mo.  325#  l*c. 

331#  332,  36  S.W.  636.)  To  the  same 
effect.  State  ex  rel*  Zevelv  v.  Hackmann, 

300  Mo.  59,  l.c.  66,  67#  254  s.w.  53; 

ilastiiig  v.  Jasper  County,  3^4  Mo*  l44, 
l.c.  I49,  150,  282  S.W.  700. 

"Thus  it  also  appears  that  a school  director 
is  a public  officer  within  the  meaning  of 
3aid  section  of  the  Constitution." 

In  Section  29  of  the  title  of  "Schools,"  47  Am.  Jur.  316, 
school  officers  are  held  to  be  public  officers  and  said  section 
reads,  in  part,  as  follows: 

"The  affairs  of  schools  and  school  districts 
are  usually  instrusted  to  state  or  local 
officers  variously  known  as  superintendents, 
trustees,  directors,  and  the  like.  In  some 
jurisdictions,  boards  of  education  are  public 
corporations,  created  by  statute  for  public 
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educational  purposes*  School  officers  con- 
stitute an  administrative  body,  charged  with 
the  duty  of  administering  the  law  governing 
the  public  schools  within  their  districts* 

They  are  public  officers*  * * *" 

Prom  the  foregoing  it  appears  that  the  general  definitions 
given  of  "public  office"  and  "public  officer"  are  fully  applicable 
to  the  members  of  a board  of  school  directors;  consequently,  the 
position  of  school  director  would  be  a public  office  and  a person 
who  occupies  that  position  would  be  a public  officer  within  the 
meaning  of  said  definitions* 

Said  school  director  is  a public  officer,  for  the  reasons 
given  above,  and  in  answer  to  the  first  inquiry  of  your  opinion 
request,  it  is  out  thought  that  the  provisions  of  Section  I5*l4-(b) 
of  the  Rules  and  Regulations,  supra,  are  fully  applicable  to  the 
situation  referred  to  in  the  opinion  request*  It  is  our  further 
thought  that  under  the  provisions  of  said  section  any  employee 
of  the  State  of  Missouri  holding  a classified  position  under  the 
Merit  System  is  prohibited  by  said  regulation  from  becoming  a 
candidate  for  election  to  the  office  of  director  of  a city  school 
board  while  holding  3aid  position.  However,  if  he  resigns  his 
position  or  obtains  a regularly  granted  leave  of  absence,  he  may 
thereafter  run  for  that  office  without  violating  said  regulation. 

We  next  take  up  for  consideration  the  second  inquiry  of  the 
opinion  request,  which  we  interpret  as  asking  whether  or  not  state 
employees  under  the  Merit  System  may,  under  the  provisions  of 
Section  lf>*l|.(b)  of  the  Personnel  Division  Rules  and  Regulations, 
attend  political  mass  meetings  or  take  any  active  part  in  said 
meetings* 

It  is  noted  that  this  section  does  not  provide  that  state 
employees  under  the  Merit  System  are  prohibited  from  attending 
political  meetings  of  any  kind,  but  that  said  section  does 
prohibit  such  employees  from  being  members  of  any  national, 
state,  or  local  committee  of  a political  party,  or  officers 
of  any  partisan  political  club  and  that  they  shall  take  no 
part  in  the  management  of  the  affairs  of  any  political  party 
or  political  campaign* 

When  Merit  System  employees  attend  political  mass  meetings, 
it  is  believed  that  under  the  provisions  of  Section  I5*lf(b), 
supra,  that  such  employees  are  prohibited  from  taking  any  active 
part  in  said  meeting  except  to  express  their  opinions  and  to  vote 
upon  any  matter  before  the  meeting,  if  and  when  said  employees  are 
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afforded  the  opportunity  to  do  so* 

Therefore,  in  answer  to  the  second  inquiry  of  the  opinion 
request,  it  is  our  thought  that  employees  under  the  Merit  System 
may  attend  political  mass  meetings  without  violating  the  provisions 
of  Section  I5*l4-(b),  supra,  of  the  Merit  System  regulations,  but 
that  said  employees  are  prohibited  from  taking  any  active  part  in 
the  meeting  except  to  express  their  opinions  and  to  vote  upon  any 
proposition  before  the  meeting,  if  and  when  the  opportunity  to 
exercise  said  rights,  or  either  of  them,  are  presented* 

CONCLUSION 


It  is  the  opinion  of  this  department  that  Rule  l5*lj.(b)  promul- 
gated by  the  Personnel  Advisory  Board  of  the  State  of  Missouri, 
under  authority  of  Chapter  36,  RSMo*  19l|-9,  entitled  "State  Merit 
System"  prohibiting  any  state  employee,  while  holding  a classified 
position  under  the  Merit  System,  from  becoming  a candidate  for 
nomination  or  election  to  any  public  office  is  applicable  to  that 
of  school  director,  consequently  a state  employee  while  holding 
a classified  position  under  the  merit  system  cannot  become  a 
candidate  for  election  to  the  office  of  director  of  a city  school 
board  unless  he  first  resign  or  obtain  a regularly  granted  leave 
of  absence  from  his  position* 

It  is  the  further  opinion  of  this  department  that  one  holding 
a classified  position  under  the  State  Merit  System  is  not  prohibited 
by  said  Rule  I5«l|.(b)  from  attending  any  political  mass  meeting  but 
that  while  in  attendance  he  can  take  no  active  part  in  said  meeting 
except  that  he  may  exercise  the  right  to  express  his  opinion  and 
to  vote  upon  any  proposition  presented  if  afforded  the  opportunity 
to  do  so* 

This  opinion,  which  I hereby  approve,  was  prepared  by  my 
assistant,  Mr*  Paul  N.  Chitwood* 


Yours  very  truly. 


PNC :mw 


JOHN  M.  DALTON 
Attorney  General 


Attempted  purchase  of  unbudgeted  item  by 
COUNTY  BUDGET  LAW:  county  officer  does  not  create  obligation 

against  county. 


filed 


February  25,  1953 


Honorable  Olin  B.  Joimson 
Prosecuting  Attorney 
Schuyler  County 
Lancaster,  Missouri 

Dear  Mr.  Johnson: 

Reference  is  made  to  your  request  for  an  official 
opinion  of  this  department  reading  as  follows : 

"I  am  desirous  of  knowing  whether 
your  department  has  issued  any 
opinions  which  might  be  relevant  to 
a problem  we  are  confronted  with  in 
this  county. 

"A  former  Probate  and  Magistrate 
Judge  of  this  county  made  certain 
budgetary  requests  for  sectional 
book  cases  which  were  refused  by 
the  county  court.  The  official  then 
proceeded  to  order  such  cases  ap- 
parently intending  to  force  the  county 
court  to  pay  for  them.  The  official 
died  in  office  and  his  successor  has 
boen  appointed.  The  cases  have 
arrived  but  have  not  been  accepted. 

”The  present  holder  of  the  office 
does  not  intend  to  take  any  action 
on  the  matter  but  my  principal 
concern  is  v/ith  regard  to  the 
enforceability  of  this  obligation, 
if  any,  by  the  supplier  against  the 
county. 
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"As  there  are  several  hundred  dollars 
Involved  I would  appreciate  any 
assistance  your  department  might  be 
able  to  give  this  office  in  this 
matter." 

We  note  that  Schuyler  County  is  one  of  the  fourth 
class,  and,  therefore,  will  be  governed  by  the  provisions 
of  Section  50.670  to  50.7^0,  inclusive,  RSMo  1949* 

We  note  from  your  letter  of  inquiry  that  although 
included  in  the  estimate  filed  by  the  officer,  the  county 
court  did  not  approve  the  budgetary  request  for  an 
expenditure  covering  the  item  of  furniture.  This 
action  no  doubt  was  taken  in  accordance  with  the  pro- 
visions of  section  50. 7^0*  RSMo  I9I4.9*  providing  in  part 
as  follows : 


"It  is  hereby  made  the  first  duty  of 
the  county  court  at  its  regular 
February  term  to  go  over  the  estimates 
and  revise  and  amend  the  same  in 
such  way  as  to  promote  efficiency 
and  economy  in  county  government. 

The  court  may  alter  or  change  any 
estimate  as  public  inFerest  may 
require  and  to  balance  the  budget, 
first  giving  the  person  preparing 
supporting  data  an  opportunity  to 
be  heard  but  the  county  court  shall 
have  no  power  to  reduce  the  amounts 
required  to  be  set  aside  for  classes 
one  and  three  below  that  provided 
for  herein.  After  the  county  court  shall 
have  revised  the  estimate  it  shall  be 
the  duty  of  the  clerk  of  said  court  forth- 
with to  enter  such  revised  estimate  on 
the  record  of  the  said  court  and  the 
cciurt  shall  forthwith  enter  thereon 
its  approval." 


In  construing  this  portion  of  the  statute  the  Supreme 
Court  said  in  Bradford  v.  Phelps  County,  210  S.W.  (2d)  99&# 
l.c.  999: 
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It  is  evident  from  the 
language  of  the  County  Budget  Law 
that  county  courts  in  complying 
with  the  Law  have  duties  of  a 
discretionary  nature  in  examining, 
revising  and  changing  the  estimates 
of  the  county’s  expenditures  to 
the  end  of  promoting  the  standard 
of  ’efficiency  and  economy  in 
county  government,*  Section  10917 » 
supra.  * * 

•*  * As  was  the  county  court  in 
the  Daues  case  exercising  discretion 
in  reducing  the  compensation  to  the 
county  treasurer  to  an  amount  which 
it  deemed  ’just  and  reasonable*  (the 
standard  stated  in  the  statute 
involved  in  that  case),  so  was  the 
county  court  in  the  case  at  bar,  in 
examining,  revising  and  changing 
the  estimates  as  required  by  the 
County  Budget  Law,  exercising  discre- 
tionary action  in  the  public  interest 
and  with  the  purpose  of  promoting 
•efficiency  and  economy  in  county 
government • ’ " 

From  the  foregoing  it  appears  that  the  County  Court 
of  Schuyler  County  acted  within  its  statutory  authority 
in  deleting  the  item  of  proposed  expenditure  from  the 
estimate  of  the  officer. 

There  yet  remains  the  question  as  to  whether  or  not 
the  supplier  of  such  item  may  maintain  an  action  against 
the  county  for  the  payment  of  the  value  thereof.  We  note 
at  the  outset  that  the  item  has  not  been  "received. M We 
take  it  from  that  statement  that  no  acceptance  of  the 
item  has  been  made  by  any  person  on  behalf  of  the  county. 
This,  of  course,  could  not  serve  to  void  a validly 
contracted  obligation,  although  if  the  rejection  were  for 
good  cause,  it  might  of  itself  serve  to  defeat  any  claim 
for  the  value  of  the  item. 

However,  it  is  our  thought  that  in  any  event  the 
supplier  cannot  recover.  W®  direct  your  attention  to  the 
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case  of  Elkins-Swyers  Office  Equipment  Co.  v.  Moniteau 
County,  209  S.W.  (2d)  127#  wherein  the  Supreme  Court, 
after  discussing  the  failure  of  the  County  Court  of 
Moniteau  County  to  budget  an  expenditure  for  an  item 
quite  similar  to  that  involved  in  your  opinion  request, 
said  at  l.c.  130  and  131: 

"Section  10917  requires  the  county 
court  to  review  the  estimates  and 
revise,  amend,  alter  or  change  »any 
estimate  as  public  interest  may 
require  and  to  balance  the  budget 
* # The  budget  thus  revised  is 

to  be  entered  and  approved  of  record 
and  the  county  clerk  is  required 
to  file  certified  copies  thereof 
with  the  county  treasurer  and  state 
auditor;  and:  »Any  order  of  the 
county  court  of  any  county  authorizing 
and/or  directing  the  issuance  of  any 
warrant  contrary  to  any  provision  of 
this  law  shall  be  void  and  of  no 
binding  force  or  effect  »■»*.» 

"Prom  all  the  provisions  of  the  County 
Budget  Law,  we  hold  the  items  of  the 
instant  case,  although  within  Class 
6,  should  have  been  budgeted  to 
enforce  payment  by  the  County.  * 

“Plaintiff  seeks  compensation  out  of 
public  fund 8.  The  just  compensation 
clause  of  the  Constitution  contemplates 
a lawful  taking  of  private  property 
for  public  use.  Public  officials  are 
servants  of  tne  public  and  in  the 
performance  of  their  duties  regarding 
public  funds  do  not  deal  with  their 
own.  Public  funds  are  trust  funds 
and  public  officials  act  in  a trust 
capacity  with  respect  thereto,  subject 
to  all  limitations  of  whatever  nature 
upon  their  authority  imposed  by  the 
public.  All  persona  are  charged  with 
knowledge  of  the  laws  enacted  by  the 
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sovereign  for  the  protection  of  its 
property  and  are  required  to  take  due 
notice  thereof.  * * * A broad  distinc- 
tion exists  between  the  acts  of  a public 
official  and  those  of  the  agent  of  an 
individual  within  the  apparent  scope 
of  the  agent’s  authority.  The 
unauthorized  acts  of  public  officials 
are,  and  in  law  are  known  to  be, 
unauthorized  and  consequently  not 
binding  on  the  principal,  their 
mistakes  being  their  own  and  not  the 
mistakes  of  the  sovereign.  All  this 
rests  in  a sound  public  policy  for  the 
jr  otection  of  the  public.  A private 
citizen  who  acquiesces  in  and  aids 
and  abets  unauthorized  acts  of  a public 
official  by  voluntarily  commingling 
his  private  property  with  property  of 
the  public  cannot  successfully  invoke 
the  just  compensation  clause  of  the 
constitution  because  there  has  been 
no  taking  of  private  property  for  public 
use  by  the  sovereign.  * * 


CONCLUSION 


In  the  premises  we  are  of  the  opinion  that  an 
unbudgeted  item  of  expenditure  cannot  become  the  basis 
of  a valid  claim  against  a county. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  Mr.  Will  P.  Berry,  Jr, 

Yours  very  truly. 


WFB/fh 

m 


JOHN  M.  DALTON 

Attorney  General 


CIRCUIT  CL  -RK: 

COMPENSATION: 

TAXATION: 

CERTIFICATE  OF  PURCHASE  AT 
LAND  SALES — Rights  of  holder; 


October 


Circuit  Clerk  in  Class  I4.  Counties, 
with  an  assessed  valuation  of  more 
than  Five  Million  Dollars,  entitled 
to  $700,00  annually  as  Parole  Com- 
missioner, effective  April  12,  1952. 
Holder  of  certificate  of  purchase 
loses  all  rights  in  land  and  pur- 
chase price  paid  if  County  Collector 
does  not  execute  and  record  deed  to 
purchaser  within  I4.  years  after  date 
of  certificate  under  Sec.  Ii|0.4l0, 
RSMo  19U-9 • County  does  not  thereby 
become  the  owner  of  such  lands, 

16,  1953 


Honorable  Olin  .,  Johnson 
Prosecuting  Attorney 
Schuyler  County 
Lancaster,  Missouri 

Dear  Mr.  Johnson: 

This  is  the  opinion  you  requested  from  this  office 
for  the  construction  of  statutes  of  Missouri  referring  to 
compensation  of  public  officers  named  in  your  lotter,  and 
respecting  the  rights  of  individuals  and  counties  Involved 
in  the  sale  of  lands  for  delinquent  taxes  in  this  State, 
Your  letter  in  tills  behalf  reads  as  follows: 


"Two  problems  have  been  brought  to  my  atten- 
tion by  county  officials  in  this  county  and 
I would  like  to  have  the  opinion  of  your  of- 
fice thereon. 


"1.  Since  the  effective  date  of  Section 
i;03«367  Missouri  Revised  Statutes,  Cum, 

Supp,  1951,  the  circuit  clerk  of  this  county 
has  through  an  error  received  six  hundred 
dollars  annually  as  compensation  under  this 
section  ’when  his  rate  of  compensation  should 
have  been  seven  hundred  dollars  inasmuch  as 
this  is  a county  of  the  fourth  class  with  an 
assessed  valuation  in  excess  of  five  million 
dollars. 


"Queries:  (a)  is  this  official  entitled  to 

a backpayment  of  all  such 
compensation  earned  but  not 
received? 

(b)  was  April  12,  1952,  the  ef- 
fective date  of  such  section? 

"2,  A person  purchased  certain  real  estate 
at  t e county  collectors  tax  sale  and  received 
a purchase  certificate  therefor.  The  person 
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falls  to  obtain  a collectors  deed  for  such 
property  for  more  than  four  years  after  the 
date  of  such  purchase  certificate. 

"Queries:  (a)  has  the  purchaser  forfeited 

all  interest  in  the  real  es- 
tate and  the  amount  of  his 
purchase  price? 

(b)  if  so,  would  the  county  now 
be  the  owners  of  this  land?" 

You  recite  in  your  request  for  an  opinion,  with 
respect  to  these  matters,  that  the  Circuit  Clerk  of  your 
county,  a county  of  the  Fourth  Class  under  our  statutes 
with  an  assessed  valuation  in  excess  of  Five  Million  Dol- 
lars, through  error  has  received  :j600.00  as  compensation 
under  Section  483*367#  Daws  of  Missouri,  1951#  pages  459# 
460;  Laws  of  Missouri,  1951#  pages  435#  436;  Cumulative 
Supplement,  Lax*s  of  Missouri,  1951#  page  408,  for  duties 
imposed  upon  the  Circuit  Clerk  as  Parole  Commissioner, 
whereas,  under  the  terms  of  said  Section  483*367#  supra, 
he  should  have  received  the  sum  of  0700.00. 

You  submit  two  questions  for  our  consideration  under 
the  terms  of  said  Section  483*367  which  are: 

(a)  Is  this  Official  entitled  to  a back 
payment  of  all  such  compensation 
earned  but  not  received? 

(b)  Was  April  12,  1952,  the  effective 
date  of  such  section? 

In  answer  to  your  question  (a)  we  are  enclosing  copy 
of  an  opinion  issued  by  this  office  on  March  10,  1936,  for 
Honorable  Charles  A.  Hardin,  Judge  of  the  Probate  Court  of 
Jefferson  bounty,  Hillsboro,  Missouri,  In  which  opinion  it 
is  held  on  pages  8 and  9#  citing  authorities,  that  public 
officers  may  collect  back  salary  earned  but  not  received, 
subject  to  the  five  year  Statute  of  Limitations  in  this 
State. 


Your  question  (b)  In  paragraph  1 of  your  letter  asks 
our  construction  of  the  statutes  and  Constitution  of  this 
State  to  determine  if  April  12,  1952,  was  the  effective  date 
of  said  Section  483*367*  It  will  be  observed  by  referring 
to  the  citation  of  Laws  of  Missouri,  1951#  pages  435#  436, 
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that  the  Act,  (S.B.  No.  280),  fixing  the  compensation  of 
Clerks  of  Circuit  Courts  in  Fourth  Class  counties  in  this 
State  where  the  assessed  valuation  is  more  than  Five  Mil- 
lion Dollars,  as  Parole  Commissioner,  in  Section  2 there- 
of, provides  an  emergency  clause  or  section  included  in 
the  body  of  said  Act. 

It  is  indicated,  as  a footnote,  at  the  end  of  Section 
483*367*  Laws  of  Missouri,  1951*  Cumulative  Supplement,  page 
ij.08,  that  the  Bill  creating  such  additional  duties  for  the 
Circuit  Clerk  and  fixing  his  compensation  in  counties  of  the 
Fourth  Class  having  an  assessed  valuation  of  more  than  Five 
Million  Dollars,  was:  "sent  governor  4-2-52.  Approved 
4-12-52.  Emergency  clause." 

Section  29,  Article  III  of  the  Constitution  of  this 
State,  1945*  provides  that  no  law  passed  by  the  General  As- 
sembly shall  take  effect  until  ninety  days  after  the  ad- 
journment of  the  session  in  which  it  was  enacted,  except 
in  case  of  an  emergency  which  must  be  expressed  in  the  pre- 
amble or  in  the  body  of  the  Act.  In  this  case,  as  recited, 
there  was,  and  is,  an  emergency  clause  or  section  contained 
in  the  Bill  itself. 

Section  31,  Article  III  of  the  present  Constitution 
of  this  State  provides,  among  other  things,  that  all  Bills 
and  Joint  Resolutions  passed  by  both  Houses  shall  be  pre- 
sented to  and  considered  by  the  Governor.  This  section 
continues  and  states:  "If  the  bill  be  approved  by  the 
governor  it  shall  become  a law." 

If,  as  we  may  safely  assume  was  the  case,  the  Act 
creating  the  additional  duties  to  be  performed  by  a Circuit 
Clerk  as  Parole  Commissioner,  and  so  fixing  his  salary  as 
stated  in  said  Section  483.367  in  counties  of  the  Fourth 
Class  at  $700.00,  was  approved  by  the  Governor  on  the  twelfth 
day  of  April,  1952,  as  stated  in  said  footnote,  then,  and 
in  that  event,  under  the  constitutional  provision  herein 
recited,  April  12,  1952  became  and  was  the  effective  date 
of  said  Section  483*367*  The  copy  of  said  opinion  dated 
March  10,  1936,  holding  that  public  officers  may  collect 
back  pay  due  them,  and  our  recital  of  the  provisions  of 
the  Constitution,  respecting  the  effective  dates  of  3ills 
passed  by  the  Legislature  with  an  emergency  clause  and  ap- 
proved by  the  Governor,  will  answer  your  questions  (a)  and 
(b)  in  paragraph  1 of  your  letter. 

In  paragraph  2 of  your  letter  you  submit  the  proposi- 
tion that  an  individual  purchased  certain  real  estate  at 
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the  County  Collectors  tax  sale  und  received  a purchase  certi- 
ficate therefor;  that  said  person  failed  to  require  the  de- 
livery of  a deed  from  the  County  Collector  to  such  property 
for  more  than  four  years  after  the  date  of  such  purchase  cer- 
tificate. In  this  condition  of  facts  you  submit  two  queries: 
(a)  Has  the  purchaser  forfeited  all  interest  in  the  real 
estate  und  the  amount  of  his  purchase  price? 

In  reply  to  question  (a)  in  said  paragraph  2,  we  are 
enclosing  a copy  of  the  opinion  of  this  office  dated  March 
8,  19^0,  prepared  for  Mr.  W.  A,  Holloway,  Chief  Clerk, 
Auditor's  Office,  Jefferson  City,  construing  the  original 
Jones-Munger  Law,  passed  by  the  Legislature  of  this  State, 
Lars  cf  Missouri,  1933*  par©  425*  holding  that  under  Section 
9954-C*  Laws  of  Missouri,  1933*  pa^.es  435*436  (now  Section 
I4.O.4IO,  RSMc  1949)*  in  the  last  paragraph  of  said  opinion, 
quoting  said  Section  9954© » appearing  on  pages  4-  ©nd  5 of 
s rid  opinion,  and  in  the  conclusion  of  said  opinion,  that 
if  a person  became  a purchaser  at  such  delinquent  land  tax 
sale  of  real  estate  sold  and  a certificate  has  been  issued 
to  such  person,  and  such  purchaser  or  his  representatives  does 
not  comply  with  the  statutory  duty  imposed  upon  him  or  them 
by  said  section,  by  causing  a deed  to  be  executed  to  him 
and  placed  on  record  In  the  proper  county,  within  four  years 
from  the  date  of  said  sale,  as  indicated  by  such  certificate 
of  purchase,  such  purchaser  and  holder  of  the  certificate 
of  purchase  loses  the  benefits  of  the  lien  on  the  lands 
described  in  the  certificate  and  .hereby  loses  all  rights 
thereunder,  leaving  the  lends  In  statu  quo  as  to  the  tax 
lien  for  the  particular  years  Involved,  and  that  a Collector 
may  net,  after  such  four-year  period  has  expired,  after  the 
date  of  the  certificate  of  purchase,  execute  and  record  a 
deed  to  such  holder  of  a certificate  of  purchase  or  his 
assignee. 

Your  question  (b)  in  paragraph  2 of  your  letter  sub- 
mits the  query  that,  if  the  purchaser  has,  by  failure  to  com- 
ply with  the  terms  of  said  Section  140.410,  forfeited  his 
interest  in  the  real  estate  and  the  amount  of  his  purchase 
price,  would  the  county  now  bo  the  owner  of  this  land? 

You  do  not  say  in  your  letter  if  the  sale  of  real 
estate  for  delinquent  taxes  in  your  county  in  this  case  arose 
from  a first  sale  or  a second  sale.  We  assume,  however, 
that  since  your  letter  was  silent  on  that  matter,  the  sale 
was  a first  sale  by  the  County  Collector  as  a first  offer- 
ing of  3uch  real  estate  for  sale,  aocording  to  the  provisions 
of  Section  140*190,  RSMo  1949*  As  will  be  observed  in  said 
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opinion,  and  the  conclusion  thereto,  of  March  8,  1914-0,  it 
is  held  that  where  the  certificate  holder  at  any  such 
sale  doe s not  require  a deed  within  the  four  years  pre- 
scribed by  the  statute  after  the  date  of  his  certificate 
of  pur  oh' -.se  to  be  executed  and  recorded,  the  holder  of 
said  certificate  loses  all  rights  thereunder,  leaving  the 
lands  in  statu  quo  as  to  the  tax  liens  for  the  particular 
years  involved.  This,  wo  understand  the  opinion  to  mean, 
and  to  be  based  u^on  the  fact  that  there  would  be,  in  such 
instance,  no  sale  of  the  real  estate  against  which  there 
were  delinquent  taxes  and  that  in  such  event  the  titleholder 
of  such  land  would  still  be  the  owner  thereof  and  that 
such  real  estate  would  be  subject  to  a second  or  third 
offering,  as  the  case  might  be,  for  sale  under  the  lien, 
and  that  clearly  the  county  would  not,  and  could  not,  auto- 
matically become  the  owner  of  such  real  estate  because  of 
the  default  and  loss  of  rights  by  the  certificate  holder 
by  reason  of  not  complying  with  the  provisions  of  said 
Section  ll|.0 .l^-lO. 

A county  may  acquire  the  title  and  ownership  of 
lands  against  which  taxes  are  delinquent  and  which  land 
is  sold  to  recover  and  collect  such  delinquent  tax  by  com- 
plying with  the  terras  of  the  statutes.  Subsection  1 of 
Section  114-0.260,  RSMo  1949,  permitting  the  County  Court  to 
become  a bidder  through  its  agent,  or  agents,  and  to  pur- 
chase real  estate  so  sold,  reads  as  follows: 

"It  shall  be  lawful  for  the  county  court 
of  any  county,  and  the  comptroller,  mayor 
and  president  of  the  board  of  assessors 
of  the  city  of  St.  Louis,  to  designate 
and  appoint  a suitable  person  or  persons 
with  discretionary  authority  to  bid  at  all 
sales  to  which  section  140.250  is  applicable, 
and  to  purchase  at  such  sales  all  lands  or 
lots  necessary  to  protect  all  taxes  due  and 
owing  and  prevent  their  loss  to  the  taxing 
authorities  involved  from  inadequate  bids." 

Attention  is  directed  in  said  Subsection  1 of  said 
Section  140.260,  to  sales  for  which  provision  is  made  in 
Section  140.250  of  the  same  chapter.  V/e  do  not  deem  it 
necessary  to  quote  here  said  Section  140.250  in  full,  be- 
cause of  its  length.  The  section,  however,  provides  that, 
if  lands  shall  have  been  offered  for  sale  for  delinquent 
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taxes,  interest,  penalty  and  costs  by  the  Collector  of 
the  proper  county  for  any  two  successive  years  and  no 
person  shall  huve  paid  therefor  a sum  equal  to  such 
total  accumulation  of  such  debts,  then  the  County  Col- 
lector shall,  at  the  next  regular  tax  sale  (the  third 
offering  for  sale),  sell  the  same  to  the  highest  bidder 
and  there  shall  be  no  period  of  redemption  for  such  sale. 
This  section  further  provides  that  no  certificate  of 
purchase  shall  issue  after  such  sale,  but  that  the  pur- 
chaser shall  be  entitled  to  the  immediate  issuance  and 
delivery  of  the  Collector’s  deed,  unless  the  purchaser 
at  such  sale  shall  be  the  owner  of  lands  or  lots  purchased, 
in  which  event  no  deed  shall  issue,  but  he  must  pay  the 
taxes,  the  delinquency  of  which  causes  suoh  lands  or  lots 
to  be  sold,  and  the  interest  and  penalties  in  addition, 
and  in  such  event  no  deed  shall  issue  to  such  purchaser 
or  to  anyone  acting  for  him. 

It  appears  plain,  we  believe,  that  only  under 
these  circumstances  may  a county  bid  in  lands  at  a third 
offering  of  sale  thereof  for  delinquent  tuxes  and  become 
the  owner  of  the  title  to  such  lands.  The  copy  of  said 
opinion  dated  March  8,  19li-0,  holding  that  if  the  certificate 
holder  at  a sale  of  real  estate  for  delinquent  taxes  does 
not  require  a deed  from  the  Collector  within  four  years 
after  the  date  of  his  certificate,  such  purchaser  loses 
all  rights  tinder  such  certificate  and  the  amount  of  his 
purchase  price,  leaving  the  lands  in  statu  quo  as  to  the 
tax  liens  for  the  particular  years  involved.  The  terms 
of  Section  114.0.260,  providing  the  only  procedure  whereby 
a county  may  become  the  owner  of  the  title  to  lands  and 
lots  so  sold  for  delinquent  taxes,  and  our  observations 
that  the  county  does  not,  and  could  not,  become  the  owner 
of  lands  or  lots  merely  because  of  the  default  and  loss 
of  rights  by  the  certificate  holder  by  reason  of  his  not 
complying  with  provisions  of  said  Section  RSMo 

1949,  answer,  respectively,  each  of  your  questions  (a) 
and  (b)  in  paragraph  2 of  your  letter. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office,  con- 
sidering the  premises,  that: 

1)  Public  officers  are  entitled  to  back  payment 
of  compensation  earned  but  not  received; 
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2)  That  April  12,  1952,  was,  and  is,  the  effective 
date  of  Section  ij.83.367#  Laws  of  Missouri,  1951#  Cumulative 
Supplement,  page  i;08,  fixing  the  compensation  of  Clerks  of 
Circuit  Courts  at  0700.00  for  additional  duties  performed 
as  Parole  Commissioner  in  Class  Four  Counties  of  this 
State  where  the  assessed  valuation  is  more  than  Five  Mil- 
lion Dollars; 

3)  That  where  the  purchaser  or  a certificate 
holder  at  a sale  of  lands  for  delinquent  taxes  does  not 
require  a deed  to  be  executed  and  recorded  by  the  Col- 
lector of  the  proper  county  within  four  years  after  the 
date  of  his  certificate  of  purchase,  the  holder  of  such 
certificate  loses  all  rights  thereunder,  including  his 
purchase  price,  leaving  the  lands  in  statu  quo  as  to  the 
tax  liens  for  the  particular  years  involved; 

i|.)  That  under  such  conditions  the  county  does  not 
become  the  owner  of  such  lands  or  lots  because  of  the  de- 
fault and  loss  of  rights  by  the  certificate  holder,  by 
reason  of  his  not  complying  with  the  provisions  of  said 
Section  U4.OJ4JLO,  and  that  there  was  no  sale  of  such  lands 
or  lots  accomplished,  the  original  owner  still  being  the 
owner  of  such  lands  or  lots,  and  that  the  county  may  only 
become  the  purchaser  and  owner  of  lands  or  lots  so  sold 
for  delinquent  taxes  under  and  by  complying  with  the  pro- 
visions of  Section  114-0.260,  RSMo  194-9. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  George  W.  Crowley. 


Yours  very  truly. 


GWC ; irk 
Enc : 


JOHN  M.  DALTON 
Attorney  General 


Proceeds  from  the  sale  of  General  Ob- 
ligation Bonds  of  the  Kansas  City  School 
District,  issued  pursuant  to  a favorable 
vote  on  May  29,  195l*  of  more  than  two- 
thirds  of  the  electors  voting  at  a 
special  election,  may  be  used  for  the 
construction  of  bleachers  and  accompany- 
ing facilities  on  athletic  fields  on 
public  high  school  sites  owned  and  op- 
erated by  the  Kansas  City  School  Dist- 
rict. 

December  31»  19!?3 


Kansas  City, 

1010  West  39th  Street, 

Kansas  City,  Missouri 

Dear  Sir: 

I am  in  receipt  of  your  request,  in  which  the  school  district 
of  Kansas  City  Joins,  for  an  opinion  on  the  question: 

"Lay  proceeds  from  the  sale  of  General  Obligation 
Bonds,  of  the  School  District,  issued  pursuant 
to  vote  of  more  than  two-thirds  of  the  electors 
voting  at  a special  election,  in  accordance  with 
the  provisions  of  Sec.  165. U97  RSMo  19^9,  be 
used  for  the  construction  of  bleaohers  and  ac- 
companying facilities  on  athletic  fields  on  pub- 
lic high  school  sites  owned  and  operated  by  the 
sohool  district?" 

You  inform  us  that  the  public  notices  of  the  election  and  the 
printed  ballots  used  at  the  election,  which  was  held  May  29,  195l» 
read: 


KANSAS  CITY  SCHOOL  DISTRICT: 
GENERAL  OBLIGATION  BONDS: 
BLEACHERS : 


FI  LED 

^ <o 


Honorable  Ray  0.  Joslyn 
President  School  District  of 


'•A  proposition  authorising  the  Board  of  Directors 
of  til©  School  District  to  borrow  on  behalf  of  the 
School  District  the  sura  of  16,000,000  for  the  pur- 
pose of  purchasing  sites  for  sohool  houses,  janitors' 
houses,  repair  buildings,  and  supply  houses  used  in 
operation  and  maintenance  of  the  schools,  public 
library  buildings  containing  offices  of  the  Board, 
art  galleries  and  museums,  in  said  School  District, 
or  additional  ground  attached  to  sites  already  owned, 
and  of  erecting  sc?iool  houses,  janitors'  houses,  re- 
pair buildings,  and  supply  houses  used  in  operation 
and  maintenance  of  the  schools,  and  library  buildings 
containing  offioes  of  ths  Bourd,  art  galleries  and 
museums,  and  building  additions  to,  remodeling  and 
reconstructing  buildings  existing  at  the  time  of 
making  the  loan,  and  furnishing  same,  within  said 
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School  District,  and  for  the  payment  thereof  to 
issue  bonds  of  tho  School  District,  which  bonds  may 
be  issued  from  time  to  time  in  various  series;" 

The  aforesaid  ballot,  based  upon  the  aforesaid  Section  16$  .497# 
supra,  lists  the  purposes  for  which  the  money  to  be  raised  by  the  Gen- 
eral Obligation  Bonds  was  to  be  used.  We  believe  that  the  expendi- 
ture of  any  money  which  was  raised  by  the  General  Obligation  Bonds 
must  fall  within  the  classification  of  at  least  one  of  the  purposes 
stated  in  the  ballot  for  which  the  money  to  be  raised  was  to  be  ex- 
pended. The  purposes  are  stated  in  the  ballot  which  has  been  printed 
above . 


An  examination  of  the  purposes  itemized  make  it  clear  that  the 
only  one  of  theso  classifications  into  which  bleachers  could  come 
would  be  "school  houses",  which  word  we  assume  to  be  synonymous  with 
"school  buildings". 

The  Supreme  Court  of  Missouri  has  held  in  State  ex  rel  School 
QLstrict  of  Kansas  City  v.  Thompson,  327  Mo.  144#  36  £.v/.  2d,  109, 
that  it  is  lawful  under  the  constitution  and  the  statutes  for  a 
School  District  to  issue  such  bonds  serially  from  time  to  time  as 
part  of  the  aggregate  issue  authorized  by  such  an  eleotion,  and  it 
has  held  in  Hart  y.  Board  of  Education,  299  Ho.  36,  2p2  S.W.  44# 
that  the  only  matters  to  be  submitted  to  the  electors  is  the  ques- 
tion of  whether  or  not  to  incur  the  loan  in  the  amount  submitted,  the 
determination  as  to  which  particular  projects  or  buildings  within  the 
class  submitted  should  bo  constructed,  is  a matter  for  the  discretion- 
ary determination  of  the  School  Board  and  the  inclusion  of  various 
separate  and  distinot  projects  in  ono  proposal  to  incur  tho  loan  does 
not  render  the  proposal  multifarious , See  also  Xellams  v.  Compton, 

206  S.W.  2d  490#  4 A.L.R.  2d  612,  in  which  incidentally  one  of  the 
purposes  of  the  bond  issue  was  to  build  bleaohers  at  an  athletic 
field. 


We  have  noted  the  memorandum  of  Hark  W.  Bills,  Superintendent 
of  Schools,  dated  November  24,  1953#  and  the  attached  letter  of  Dr. 
Roscoe  B.  Shores,  Deputy  Superintendent  of  Schools  of  the  School 
District  of  Kansas  City,  dated  November  30#  1953#  relating  to  this 
matter.  We  particularly  note  Hr,  Bills1  statement  that: 

"The  holding  of  athletio  contests  and  exhibitions 
and  similar  events  are  a part  of  the  legally  estab- 
lished and  recognized  courses  of  physical  education 
promulgated  by  the  State  Board  of  Education  pursuant 
to  Sections  163.250  to  163.300,  inclusive,  RStfo  1949. 

The  question  thus  appears  to  resolve  itself  into  one  of  whether 
bleachers  ereoted  on  an  athletic  field  come  within  the  classification 
and  definition  of  "school  house"  and  "school  building," 
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In  the  case  of  In  re  Savannah  Special  Consolidated  School 
District,  44  So,  2d  54£»  at  l,c,  547,  the  Supreme  Court  of  Miss- 
issippi stated: 

"As  to  objection  number  two,  umbrage  was  taken 
at  the  language  of  the  petition,  as  set  out  in 
the  second  paragraph  of  this  opinion.  The  lan- 
guage of  Section  6370,  Code  of  1942,  is  '#  # *■ 
erect,  repair,  and  equip  school  buildings,1  tfe 
think  a gymnasium  is  a school  building,  within 
the  meaning  of  the  statute.  See  Nichols  v,  Cal- 
houn et  al,,  204  Hiss,  291,  37  So,  2d  313,  where 
this  Court  held  that  a stadium  is  a school  build- 
ing within  the  meaning  of  the  statute  authorizing 
the  issuance  of  municipal  bonds  for  the  erection 
of  school  buildings.  Assuredly,  they  could  either 
erect  a new  one,  or  repair  the  old  one,  'Improving 
water  system’  was  equipping  a school  building,  be- 
cause water  and  its  distribution  are  necessities. 

•Repair  and  reroffing  school  buildings*  manifestly 
constitute  repair  within  the  meaning  of  the  statute. 

If  the  purposes  to  be  accomplished  axe  within  the 
purposes  specified  by  the  statute,  they  are  with- 
in the  statute,  Ashcraft  v.  Board  of  Supervisors, 
supra,” 

In  the  care  of  Gibson  v.  State  Board  of  Education,  U4 3 S.W, 

2d,  329,  the  Supremo  Court  of  Arkansas  held  that  a gymnasium  was 
a school  bxiilding  within  the  meaning  of  their  statute. 

The  leading  case  sustaining  such  use  of  bona,  moneys  under  simi- 
lar statutory  and  constitutional  provisions  is  Alexander  vs,  Phillips, 
31  Ariz.  £03,  254  ?&c,  1056,  52  A,L,R,  244-,  decided  by  the  Supreme 
Court  of  Arizona  in  1927.  In  that  case  the  statuto  authorized  the 
issuance  of  bonds  pursuant  to  election  of  the  electors  residing  in 
the  district  ”for  the  purpose  of  raising  money  for  purchasing  or 
leasing  school  lots,  for  building  school  houses,  and  supplying  same 
with  furniture  and  apparatus,  and  improving  grounds."  The  proposal 
submitted  to  the  voters  was  whether  bonds  of  the  Phoenix  Union  High 
School  District  should  be  issued  in  the  amount  of  ‘)80,000.00  for  the 
purpose  of  erecting  a stadium  for  the  Phoenix  union  high  school. 

The  Court  held  that  the  building  of  a stadium  for  athletic  contests 
was  within  the  terms  of  the  phrase  "for  building  school  houses"  as 
found  in  the  statute.  Finding  that  athletic  contests  and  exercises 
are  part  of  the  legally  recognized  courses  of  instruction  and  train- 
ing in  the  schools,  the  Court  said  (52  A.L.R.,  l.c,  247) 
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"Wo  therefore  hold  that  the  proper  definition  of 
a 1 schoolhouse ' within  the  meaning  of  P,  2736, 
supra,  is:  Any  building  which  is  appropriated 
for  a use  proscribed  or  permitted  by  the  law  to 
' public  schools. 

"While  the  purpose  of  the  public  school  and  its 
Justification  for  existence  is  always  the  same, 
lllce  all  other  human  institutions,  it  changes  from 
time  to  time  in  the  methods  by  which  that  purpose 
may  be  carried  out." 

In  the  course  of  its  opinion,  tho  Court  further  said: 

"But,  with  our  modern  industrial  civilization, 
a great  change  has  come  over  the  land.  At  present 
over  half  our  population  is  urban,  with  little  no 
chance  for  physical  training  for  children  in  the 
home,  and  with  the  increase  of  human  knowledge  we 
are  boginning  to  realize  that  the  work  of  the  farm 
and  home  even  in  the  rural  districts  does  not  gen- 
erally give  a complete  or  properly  rounded  physi- 
cal development.  For  this  reason  the  new  genera- 
tion of  educators  has  added  to  the  mental  educa- 
tion, which  was  all  that  was  given  by  the  public 
sohools  of  the  pest,  the  proper  training  of  the 
body,  and  a .gymnasium  is  now  accepted  to  be  as 
properly  a schoolhouse  as  is  the  chemical  labor- 
atory or  tho  study  hall,#  * «■ 

i 

"We  thus  see  that  the  branches  of  human  knowledge 
taught  in  tho  public  schools  have  been  vastly  ex- 
panded in  the  last  few  generations.  Has  this  ex- 
pension  been  sufficient  to  bring  within  its  scope 
a structure  of  the  class  in  question?  It  is  a 
well-known  fact,  of  which  this  court  properly  takes 
judicial  notice,  the  large  majority  of  the  higher 
institutions  of  learning  in  the  country  are  erect- 
ing stadiums  differing  ^rom  that  proposed  for  the 
Phoonix  Union  high  school  only  in  size,  and  it  is 
commonly  accepted  that  they  are  not  only  a proper 
but  almost  a necessary  part  of  the  modern  college. 
This  is  true  both  of  our  privately  endowed  and  our 
publioly  maintained  universities.  That  athletic 
games  under  proper  supervision  tend  to  the  proper 
development  of  tho  body  is  a self-evident  fact.  It 
is  not  always  realized,  however,  that  they  have  a 
most  powerful  and  beneficial  effect  upon  the  devel- 
opment of  character  and  morale.  To  use  the  one 
game  of  football  as  an  illustration,  tho  boy  who 
makes  a successful  football  player  must  neces- 
sarily learn  self-control  under  the  most  trying 
circumstances,  courage,  both  physical  and  moral. 
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in  the  face  of  strong  opposition,  sacrifice  of 
individual  ease  for  a community  purpose,  team- 
work to  the  exclusion  of  individual  glorifica- 
tion, and  above  all  that  'die  in  the  last  ditch 
spirit  which  leads  a man  to  do  for  a cause  every- 
thing that  is  reasonably  possible,  and,  when  that 
is  done,  to  achieve  the  i mpossible  by  sheer  will 
power.  The  same  is  true  to  a greater  or  lesser 
degree  of  practically  every  athletic  sport  which 
is  exhibited  in  a stadium. 

"It  seems  to  us  that,  to  hold  things  of  this  kind 
are  less  fitted  for  the  ultimate  purpose  of  our 
public  schools,  to  wit,  the  making  of  good  citi- 
zens, physically,  mentally,  and  morally,  than  the 
study  of  algebra  and  Latin,  is  an  absurdity.  Com- 
petitive athletic  :emes,  therefore,  from  every 
standpoint  may  propexly  be  included  in  a public 
school  curriculum.  The  question  then  is,  Does  the 
law  of  Arizona  so  include  them?" 

And  with  respect  to  the  propriety  of  providing  a stadium  for  the 

seating  of  spectators  the  Court  sail: 

"If  physical  education  be  one  of  the  special  sub- 
jects permitted  by  law,  it  is  a matter  for  the  rea- 
sonable discretion  of  our  school  authorities  as  to 
how  such  subjects  should  be  taught,  and  no  parent 
who  has  ever  had  a child  participate  in  any  fo^m 
of  the  athletic  games  and  contests  recognized  and 
given  by  the  various  schools  of  this  state,  and  who 
has  noted  the  increased  interest  shown  and  effort  put 
forth  by  the  participants  when  such  games  and  sports 
are  open  to  the  view  of  their  schoolmates,  friends, 
and  parents,  both  In  intra  and  intor  mural  competi- 
tion, but  will  realize  the  educational  value  both  of 
the  games  and  of  a suitable  place  for  giving  them." 

And  the  Court  finally  concluded: 

"For  the  foregoing  reasons,  we  are  of  the  opinion  (1) 
that  physical  education  is  one  of  the  branches  of 
knowledge  legally  imparted  in  the  Phoenix  union  high 
school;  (2)  that  competitive  athletic  games  and  sports 
in  both  intra  and  inter  mural  games  are  legal  and  laud- 
able methods  of  imparting  such  knowledge;  and  (3)  that 
a structure  whose  chief  purpose  is  to  provide  for  the 
better  giving  of  such  competitive  athletic  games  and 
sports  as  aforesaid  is  reasonably  a schoolhouse  within 
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the  true  spirit  and  meaning  of  P.  2736,  supra." 

In  McNair  vs.  School  District  No.  1 of  Cascade  County, 

Mont.  288’ Tac.  1 -V,  69  A , L.:.  8 66  (1930)  a proposal  had.  been  sub- 
mitted to  the  electors  of  the  School  District  to  issue  bonds  in 
the  amount  of  90,000.00  "for  the  purpose  of  constructing  an  out- 
door gymnasium  ana  athletic  field  in  said  district,  furnishing  and 
equipping  same.''  The  statute  relied  upon  provided  for  the  issuance 
of  bonds  of  the  School  District  for  the  purposes,  among  others,  "of 
building,  enlarging,  altering  repairing  or  acquiring  by  purchase  one 
or  more  school  houses  in  said  District;  furnishing  and  equipping 
the  same,  and  purchasing  the  necessary  lands  therefor#."  The  ques- 
tion as  stated  by  the  Court  was  whether  the  Board  of  Trustees  of 
the  School  District  had  the  power  and  authority  under  such  statute 
to  issue  and  sell  bonds  far  the  purpose  of  constructing  and  equip- 
ping an  outdoor  gymnasium  and  athletic  field  in  connection  with  a 
high  school.  The  Court  held  that  it  did  have  such  authority  under 
such  statute  and  in  the  course  of  the  opinion  said  (69  A.L.K., 

Z#.C,  669): 


"Under  the  heading  ’Lducation,’  our  Constitution 
declares  that  ’it  shall  be  tho  duty  of  the  legis- 
lative assembly  of  Montana  to  establish  and  main- 
tain a general,  uniform  and  thorough  system  of  pub- 
lic, free,  common  schools.’*  >:  * * 

"what,  then  constitutes  a ’thorough’  Bystem  of  edu- 
cation in  our  public  schools?  By  its  voluntary  act, 
the  state  has  assumed  the  function  of  education 
primarily  resting  upon  the  parents,  and  by  laws  on 
compulsory  education  has  decreed  that  the  custody 
of  children  be  yielded  to  the  state  during  the  major 
portion  of  their  waieing  hours  for  five  days  in  the 
week,  and,  usually,  nine  months  in  the  year.  In  do- 
ing so,  the  state  is  not  actuated  by  motives  of  phil- 
anthropy or  charity,  but  for  the  good  of  the  stute, 
and,  for  what  it  expends  on  education,  it  expects  sub- 
stantial returns  in  good  citizenship.  With  this  fact 
in  mind,  it  is  clear  that  the  solemn  mandate  of  the 
Constitution  is  not  discharged  by  the  mere  training 
of  the  mind;  mentality  without  physical  well-boing 
does  not  make  for  good  citizenship--the  good  citizen, 
the  man  or  woman  who  is  of  the  greatest  value  to  the 
soate,  i3  the  one  whose  every  faculty  is  developed 
and  alert." 

And  further  p.J.  8?0: 
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"This  court  has  held  that  the  term  ' schoolhouse, ' 
as  used  In  the  statute,  does  not  mean  simply  the 
house,  but  refers  to  the  entire  sohool  plant 
(State  ex  rel*  Jay  v.  Marshall,  13  Mont.  136,32  P. 

648),  and,  under  statutes  at  least  no  broader  than 
ours,  it  has  been  uniformly  held  that  playgrounds 
established  and  used  In  connection  with  public 
schools  are  a part  of  the  sohool  plant,  and  their 
taking  for  that  purpose  is  a taking  for  a public 
use;  that  such  ground  is  as  ossential  to  the  school 
as  i3  the  ground  on  which  the  schoolhouse  stands. 

State  ex  rel.  School  District  v.  Superior  Court, 

69  Wash.  189,  12^.  P.  484;  Independent  School  Dist- 
rict v.  Hewitt,  105  Iowa,  663,  75  N.W,  497;  Cousens 
v.  Lyman  School  District,  67  He.  280 ; Perree  v.  School 
District,  76  Pa.  376.  What  playgrounds,  with  their 
swings,  chute 8,  teeters,  and  the  like,  are  to  the  grade 
schools,  athletic  fields  are  to  high  schools  and  stad- 
iums to  our  universities;  the  difference  is  only  in 
extent  and  dignity,  not  In  kind,  and  it  would  seem 
that.  If  the  first  are  legitimate  parts  of  the  school 
plant,  so  are  the  second  and  third." 

Then r ef erring  to  the  Arizona  case  of  Alexander  vs,  Phillips 
supra,  the  Montana  Court  said: 

"And  in  Arizona,  where  the  statutory  authority  to 
issue  bonds  extended  only  to  the  purpose  of  erect- 
ing • schoolhouses, * the  Supreme  Court  found  therein 
sufficient  authority  to  warrant  the  Issuance  of  bonds 
for  the  construction  of  a high  sohool  stadium,  to 
all  intents  and  purposes  an  'athletic  field  and  out- 
door gymnasium,'  Alexander  v.  Phillips,  31  Ariz.  $03, 

2 54  P.  1056,  52  A.L.R,  244.  This  result  was  reached 
by  holding  that  a schoolhouse  is  a place  ' aporopriated 
for  a use  prescribed  or  permitted  by  law  to  public 
schools,'  and,  finding  that  school  boards  were  empow- 
ered to  add  special  courses  to  the  prescribed  branches 
of  study  and  employ  instructors,  and  that  the  school 
in  question  had  added  physical  culture  ^and  athletics 
and  employed  instructors,  the  court  pointed  out  the 
benefits  of  such  training,  and  then  said:  'It  seems 
to  us  that,  to  hold  things  of  this  kind  are  less  fit- 
ted for  the  ultimate  purpose  of  public  schools,  to-wit : 
The  making  of  good  citizens,  physically,  mentally  and 
morally,  than  the  study  of  algebra  and  Latin,  is  an 
absurdity.  Competitive  athletic  games,  therefore, 
from  every  standpoint  may  properly  be  included  in  a 
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public  school  curriculum.'  and  'a  structure  whose 
chief  purpose  is  to  provide  for  the  better  giving 
of  such  competitive  athletic  games  and  sports,  as 
aforesaid,  is  reasonably  a sohoolhouse  within  the 
true  spirit  and  meaning*  of  the  law,” 

In  the  case  of  Jones  v.  Sharyland  Independent  School  District, 
239  S.W.  2d  216,  the  Supreme  Court  of  Texas  held  that  money  voted 
for  the  erection  of  a school  buildin  coula  be  used  for  the  erection 
of  a gymnasium.  At  l.c.  218  of  its  opinion,  the  court  stated: 

* a It  has  been  definitely  held  in  this  State 
that  a gymnasium  is  a school  building.  Landrum 
v.  Centennial  High  School  District,  Tex.  Civ.  App. 
lij.6  S.W.  2d  799.  Article  2663*,  Vomon's  Ann,  Civ. 
Stats.,  in  effect,  required  that  physical  education 
be  taught  in  our  publio  schools  and  it  is  apparent 
that  a gymnasium  is  necessary  to  the  proper  teach- 
ing of  physical  education.  Therefore,  the  Trustees 
of  the  Sharyland  Independent  Sohool  District  would 
be  Justified  under  the  constitution  and  the  stat- 
utes in  using  a portion  of  the  proceeds  of  the  sale 
of  these  bonds,  which  were  duly  voted  by  the  elec- 
tors of  that  district,  for  the  purpose  of  erect- 
ing a gymnasium.” 

It  is  true  that  these  last  two  cases  cited  by  us  Z'elate  to 
gymnasium,  and  not  to  bleachers.  However,  we  believe  that  a suf- 
ficiently dose  relationship  exists  between  these  two  subjects 
to  make  these  cases  relevant  to  the  issue  herein. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  proceeds  from  the 
sale  of  General  Obligation  Bonds  of  the  Kansas  City  School  District, 
Issued  pursuant  to  a favorable  vote  on  May  29,  1951#  of  more  than 
two-thirds  of  the  electors  voting  at  a special  election,  may  be 
used  for  the  construction  of  bleachers  and  accompanying  facilities 
In  athletic  fields  on  public  high  sohool  sites  owned  and  operated 
by  the  Kansas  City  School  District. 

The  foregoing  opinion,  whioh  I hereby  approve,  was  prepared  by 
my  Assistant,  Mr,  Hugh  P.  Williamson. 


Very  truly  yours. 


HPW/ld 


JOHN  M.  DALTON 
Attorney  General 
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MOTOR  VEHICLES:  Creditor  who  obtains  refusal  of  letters  or. 

PROHATE  COURTS:  estate  of  decedent  in  accordance  with  Section 

Ii6l.l20,  RSMo  19^9 » entitled  to  transfer  of 
motor  vehicle  but  must  show  Director  of  Revenue 
authority  from  proper  court  if  director  requires. 
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Honorable  H.  A.  Kelso  J.  C.  Johnsen 

Judge 

?!agistrate  and  Probate  Court 
Vernon  County 
Nevada,  Misso  ri 

Dear  Ur.  Kelso: 

This  is  in  reply  to  your  recent  request  for  an 
opinion  in  which  you  state  as  follows: 

"In  my  official  capacity  as  Probate 
Judge  of  Vernon  County,  Missouri,  I 
wish  to  request  an  official  opinion 
from  your  department  on  the  following 
set  of  facts.  In  the  event  an  opinion 
has  already  been  prepared,  I would 
appreciate  receiving  a copy  of  the 
same . 

"In  answer  to  a letter  which  I had 
written  to  the  ’otor  Registration 
Department  concor  ing  this  same  set 
of  facts,  which  response  was  both  prompt 
and  courteous,  I was  advised  that  'Thore 
is  no  circumstances  whatever  under  which 
an  automobile  of  a deceased  person  might 
be  transferred  to  a first  class  claimant 
without  the  appointment  of  an  administra- 
tor. ' 

"My  fact 8 are  briefly  as  follows  (and  un- 
fortunately this  same  set  of  facts  arises 
again  and  ag  in  and  for  this  reason  the 
question  assumes  some  importance).  .One 
?*aJors  died  leaving  no  widow,  no  minor 
heirs  and  no  assets  except  an  automobile 
valued  at  less  than  '100.00.  My  question 
is  whether  a first  class  claimant  might 
not  have  this  automobile  transferred 
to  him  in  payment  of  his  claim 
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without  the  expense  and  trouble  Incident 
to  a formal  administration. 

"Under  Section  261.120,  Revised  Statutes 
of  19lj.9»  it  1 8 provided  ’Proof  may  be  allowed 
by  or  in  behalf  of  ...  creditor  ... 
that  the  estate  does  not  exceed  100.00, 
when  application  is  made  by  a creditor  the 
Court  or  Judge  may  order  no  letters  of  admin- 
istration be  issued  on  such  estate  unless 
upon  the  application  of  other  creditors  or 
parties  interested,  the  existence  of  other  or 
further  property  be  shown. ' 

"The  statute  goes  on  to  say  ’and  after  making 
such  order  and  until  such  time  as  the  same 
may  be  revoked  ...  creditor  ...  shall  be 
authorized  to  collect  and  sue  for  personal 
property  belonging  to  such  estate;  in  the 
same  manner  and  with  the  same  effect  as  3 
he  or  she  had  been  appointed  and  qualified  as 
Executor  or  Executrix  of  such  estate  ... 
and  the  creditor  shall  apply  the  proceeds 
thereof  to  the  debts  of  the  estate.'" 

We  understand  that  your  reference  was  intended  to  be  to 
Section  lj.6l.120,  RS’.-o  19a9»  from  the  context  of  these 
sections . 

A title  to  personal  property  certainly  will  vest  in  one 
who  takes  or  purchases  unde  .•»  tho  proper  administration  of 
the  above  section.  As  we  see  it.  Section  Jj.6l.120  places 
the  widower,  wdow,  minor  child  or  creditor  in  the  position 
of  a representative  of  the  deceased  in  making  a transfer  of 
a certificate  of  ownership. 

In  regard  to  application  for  a certificate  of  ownership 
for  a motor  vehicle,  the  duties  of  the  ircctor  of  Revenue 
are  prescribed  by  the  first  part  o*’  paragraph  2 of  Section 
301.190*  RSMo  19q-9»  follows: 

”2.  The  director  of  revenue  shall  use 
reasonable  diligence  in  ascertaining 
whether  the  facts  stated  In  such  appli- 
cation are  true,  and.  If  satisfied  that 
the  applicant  Is  the  lawful  owner  of  such 
motor  vehicle  or  trailer,  or  otherwise 
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entitled  to  hove  the  seme  registered  5n 
his  name,  shall,  thereupon  Issue  an  appro- 
priate certificate  over  his  signature  and 
sealed  with  the  seal  of  his  office,  pro- 
cured and  used  for  such  purpose.  « * 

It  Is  this  section  that  has  caused  the  Director  of 
Revenue  to  require  evidence  of  ownership  and  leaves  a duty 
with  the  Director  to  determine  the  truth  of  the  matter  stated 
In  the  application.  In  the  matter  of  Hoshav/  vs.  Pent  on, 

111  8.W.  (2d)  11!l0,  the  Springfield  Court  of  Appeals  considered 
a certificate  of  ownership  transferred  by  an  executor  of  an 
estate,  at  l.c.  llL3»  as  follows: 

"■*  ft  * Replevin  is  primarily  an  action  for 
possession  of  personal  property,  but, 

Incidentally,  the  question  of  title  may 
become  involved,  and  In  such  cases,  plain- 
tiff must  rocover,  if  at  all,  upon  the 
strength  of  his  own  title  and  not  because  of 
defects  in  the  title  of  defendant.  Leete  v. 

State  Rank  of  St.  Louis,  lijj.  "o.  58K,  li2  S.W. 

927.  The  evidence  discloses  that  John  E. 

TToshaw  was  the  registered  owner  of  the  car, 
his  certificate  of  title  being  dated  September 
13,  193^5  that  he  died  October  13,  1935?  that 
Wm.  0.  Tioshaw  thereafter  qualified  as  executor 
of  the  estate  of  deceased,  whereupon,  no  legal 
Impediments  Int'  rvening,  he  became  entitled, 
as  such  executor,  to  the  possession  of  all  the 
personal  property  of  deceased.  Including  the 
bodge  car.  3ince  plaintiff  claims  title,  and 
the  evidence  discloses  that  he  has  title  to 
the  car,  and  defendant  in  her  answer  admits 
that  he  has  the  legal  title  thereto,  he  is 
therefore  entitled  to  the  possession  of  the  car." 

The  Court  in  further  regard  to  this  transfer  stated: 

"Section  777k#  R.S.Ho.  1929  (Mo.  St.  Ann. 

§ 777k»  P»  5193 )»  sets  forth  clearly  and  un- 
equivocably  the  steps  to  be  taken  in  order 
to  transfer  title  to  a registered  motor 
vehicle.  * * *." 

It  Is  provided  in  paragraph  k of  Section  301.210,  HS  o 
19k9»  for  the  sale  or  transfer  of  vehicles  as  follows; 
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"I4..  It  shall  be  unlawful  for  any  person 
to  buy  or  sell  In  this  st?te  any  motor 
vehicle  or  trailer  registered  under  the 
laws  of  this  state,  unless  at  the  time 
of  the  delivery  thereof,  there  shall  pass 
between  the  parties  such  certificate  of 
ov/nership  with  an  assignment  thereof,  as 
herein  provided,  and  the  sale  of  any  motor 
vehicle  or  trailer  registered  under  the  laws 
of  this  state,  without  the  assignment  of 
such  certificate  of  ownership,  shall  be 
fraudulent  and  void.” 

The  transfer  of  a motor  vehicle  by  an  executor  in  Hoshaw 
vs.  Fenton,  supra,  has  passed  the  approval  of  the  Appellate 
Court.  The  provisions  in  Section  777U-#  R.S.Mo  1929*  confirm- 
ing transfer  of  motor  vehicles,  are  now  found  in  Section 
301.210,  R.S.Mo.  19^9*  We  feel  that  a transfer  by  an 
executor  or  an  administrator  or  a creditor  under  Section 
l4.6l.i2O,  F.S.Mo.  19l+9»  la  a valid  transfer  when  the  provis- 
ions of  Section  301.190,  R.S.'"o.  19^4-9 • complied  with. 

But  It  Is  still  directed  by  statute  that  the  director  be 
satisfied  that  the  applicant  is  the  lawful  owner. 

It  lias  been  held  by  our  co-irts  that  the  then  Comm’ssioner 
of  Motor  Vehicles  had  authority  to  require  a certificate  of 
acknowledgement  by  a notary  public  upon  u transfer  of  title 
to  a motor  vehicle. 

In  State  v.  Wilson,  207  S.W.  (2d)  785,  l.c.  790,  it  was 
said  in  part: 

"The  statute  leaves  the  form  of  the  assign- 
ment to  be  prescribed  by  the  Commissioner. 

The  form  the  Commissioner  did  prescribe, 
and  which  Is  printed  thereon,  includes  a 
certificate  of  acknowledgment  by  a Notary 
Public.  This  was  a proper  requirement  and 
the  assignment  would  not  be  complete  or 
effective  without  It.  The  Commissioner 
could  have  prescribed  any  other  form  for 
the  proof  to  him  of  the  genuineness  of  the 
assignment,  such  as  requiring  that  the  sig- 
nature of  the  vendor  be  attested  by  one  or 
more  witnesses,  or  that  the  vendor  make 
oath  to  the  assignment,  but  what  the 
Commissioner  did  do  was  make  a requirement 
that  the  assignment  be  acknowledged.  It 
would  be  an  open  gate  to  fraud  and  forgery 
for  the  law  to  require  the  Commissioner 
to  accept  an  assignment  of  a certificate  of 
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ownorship  without  proof  that  it  was  genu- 
ine. * 4C'n 

Since  the  statutes  require  satisfaction  on  behalf  of  lawful 
ownership  and  he  is  charged  with  "reasonable  diligence"  to 
ascertain  tho  truth  of  statements  we  believe  that  the  Director 
of  Revenue  has  authority  under  the  statutes  in  regard  to  motor 
vehicle  registration  to  require  proof  of  the  right  of  any  one 
other  than  the  holder  of  a certificate  to  assign  it  either  under 
refusal  of  letters,  appointment  as  administrator  or  as  an  executor. 
When  the  above  right  stems  from  an  order  of  a court  of  proper 
Jurisdiction,  in  view  of  the  quoted  statutes  and  the  court 
decisions  on  them,  we  think  the  director  will  be  within  his 
authority  in  requesting  a copy  of  that  order. 

Our  answer  then  to  the  first  question  presented  by  your 
inquiry  is  that  a creditor  may  under  proper  letters  of  refusal 
of  the  probate  court  transfer  the  certificate  of  ownership  to 
a motor  vehicle.  As  to  the  method  of  proof  necessary  for  such 
transfer  of  ownership  the  Director  of  Revenue  may  require  evi- 
dence of  the  transaction  which  placed  the  creditor  in  the 
position  to  make  a bona  fide  transfer  and  ho  may  call  upon 
the  applicant  for  authenticated  records  of  the  action  of  the 
proper  court  to  prove  "lawful  ownership." 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  office  that  a creditor 
may  under  proper  letters  of  refusal  of  the  probate  court 
transfer  the  certificate  of  ownership  to  a motor  vehicle  when 
letters  of  refusal  have  been  granted  to  him  under  Section 
h.6l.l20,  RS?fo.  19V?.  It  Is  further  the  opinion  of  this  office 
that  the  Director  of  Revenue  may  require  submission  of  authen- 
ticated records  of  a proper  court  showing  the  authority  of  the 
transferor  to  make  such  transfer  on  behalf  of  deceased. 

This  opinion,  which  I hereby  approve,  was  prepared  by  my 
Assistant,  James  W . Far is. 


Very  truly  yours. 


JWF:mm 


JOHN  M.  DALTON 
ttorney  General 


LIQUOR:  No  intoxicating  liquor  or  3.2  per  cent  non- intoxicating  liquor 
WATERS:  license  may  be  issued  to  boats  operating  on  Lake  of  the  Ozarks 


Mr.  Hollis  M.  Ketchum 
Supervisor 

Department  of  Liquor  Control 
Jefferson  City,  Missouri 

Dear  Mr.  Ketchum* 

This  will  acknowledge  receipt  of  your  request  for  an  opinion, 
which  reads: 

"Th!s  is  to  request  an  official  opinion,  as  to 
whether  the  Department  of  Liquor  Control  can 
issue  Intoxicating  Liquor  licenses  and  3*  2$ 
Non-Intoxicating  Beer  licenses  to  boats  on  the 
Lake  of  the  Ozarks. 

"I  have  an  application  for  a 3.2  Non-Intoxica- 
ting Beer  license,  for  the  Larry  Don  Excursion 
Boat,  whose  docks  are  near  Bagnell  Dam.  This 
dock  is  of  permanent  construction,  made  of 
concrete  and  steel.  The  boat  leaves  on  excur- 
sions on  a route  prescribed  by  the  Coast  Guard, 
and  is  possibly  8 or  10  miles  long.  These  ex- 
cursions are  possibly  of  an  hour's  duration. 

This  boat  is  not  allowed  to  deviate  from  the 
route  prescribed  by  the  Coast  Guard.  The  boat 
then  returns  and  is  anchored  at  the  permanent 
docks. ” 

You  inauire  if  the  Supervisor  of  Liouor  Control  of  the  State 
of  Missouri  may  issue  an  intoxicating  liouor  license  and  a 3»2 
per  cent  non-intoxicating  beer  license  to  boats  operating  on  the 
Lake  of  the  Ozarks.  This  department  under  date  of  March  10,  1937 
rendered  an  opinion  to  the  Department  of  Liquor  Control,  State  of 
Missouri,  holding  that  it  would  be  illegal  to  issue  licenses  for 
the  sale  of  intoxicating  liquor  and  beer  on  boats  and  vessels 
operating  on  navigable  streams  in  this  state.  Subsequent  thereto, 
and  on  November  17 » 1939*  this  department  rendered  an  opinion  to 
the  then  supervisor  of  Liquor  Control,  State  of  Missouri,  holding 
that  boats  operating  on  navigable  streams  within  this  state  cannot 
be  licensed  to  sell  intoxicating  liouor,  and,  therefore,  all  such 
sales  thereon  are  illegal. 
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The  law  relative  to  the  authority  of  the  Supervisor  of  Llouor 
Control,  State  of  Missouri,  to  Issue  licenses  for  the  sale  of  Intox- 
icating liquor  and  beer  on  boats  and  vessels  so  far  as  we  are  able 
to  determine  Is  still  the  same. 


CONCLUSION. 

Therefore,  It  Is  the  opinion  of  this  department  In  the  absence 
of  some  specific  statute  authorizing  the  Supervisor  of  Llouor 
Control,  State  of  Missouri,  to  issue  licenses  for  boats  and  vessels 
for  sale  of  Intoxicating  liquor  and  beer  similar  to  that  now  In  full 
force  and  effect  for  railroad  companies  or  railway  sleepingcara 
operating  in  this  state  under  Section  311*200,  RSMo  19^9»  that  such 
licenses  cannot  be  Issued. 

The  foregoing  opinion,  which  1 hereby  approve,  was  nrepared  by 
my  Assistant,  Mr.  Aubrey  R.  Hammett,  Jr. 

Yours  very  truly. 


ARHssw 


JOHN  M.  DALTON 
Attorney  General 


) State  Board  of  Accountancy  has  no  power  with  or 
) without  a rule  to  that  effect  t:.  prohibit  the 
) use  of  the  words  "Company"  or  "and  Comp  any"  in 
3CARD  OF  ACCCuNTANCY:  ) the  name  of  a partnership  practicing  public 

) accountancy;  nor  does  it  have  any  power  to  refus 
) on  that  ground  alone,  to  register  the  name  of  a 
) partnership  or  issue  a permit  to  practice. 


September  23,  1?53 


FILED 


Honorable  Thomas  M.  Keyes 
President 

State  Board  of  Accountancy 
209  Monroe  Street 
Jefferson  City,  Missouri 

Dear  Sir: 

Following  is  our  opinion  based  on  your  request  of 
August  4,  1933,  which  request  reads  as  follows: 

"For  some  time  it  has  been  the  policy 
of  the  Missouri  State  Board  of  Account- 
ancy to  refuse  to  permit  the  use  of  a 
firm  name  by  two  practitioners  of  public 
accountancy  which  includes  the  two 
partners’  names  in  conjunction  with  ’and 
Company.’  For  example,  the  board  has 
approved  the  designation  of  a firm  such 
as  'Sharon  and  Headley'  or  'Sharon, 

Headley  Company';  but  has  refused  to 
approve  the  designation  'Sharon,  Headley 
and  Company'  where  in  fact  Messrs.  Sharon 
and  Headley  are  the  only  members  of  the 
firm.  The  apparent  policy  behind  this 
restriction  has  been  that  the  addition 
of  the  two  words  'and  Company'  is  mis- 
leading in  that  it  impliedly  represents 
the  association  of  other  persona  with 
the  principals  where  in  fact  no  other 
persons  are  so  associated  with  the  firm. 

"The  board  has  been  unable  to  find  within 
the  Missouri  law  regulating  the  practice 
of  public  accountancy  any  authority  for 


Honorable  Thomas  M.  Keyes 


approving  or  restricting  the  above- 
related  policy.  We  would  appreciate 
your  opinion  as  to  whether  such  a 
policy  is  violative  of  any  rule  of 
law,  or  is  in  any  way  an  infringement 
upon  a firm’s  right  to  designate  their 
name  as  they  may  choose.  In  other 
words,  is  the  State  Board  of  Account- 
ancy empowered  to  force  the  deletion 
of  the  words  ’and  Company'  from  the 
name  of  a firm  under  the  circumstance 
outlined  above ?n 

We  infer  from  the  request  that  the  board  has  promul- 
gated no  rule  or  regulation  prohibiting  use  of  the  words 
"Company”  or  "and  Company"  in  the  name  of  a partnership 
practicing  public  accountancy.  We  assume  that  the  board 
has  from  time  to  time  denied  registration  and  has  denied 
the  permit  provided  for  in  Section  326. 040,  RSMo  1 914-9* 
to  partnerships  whose  names  include  the  words  "and  Com- 
pany," as  a matter  of  policy  and  not  because  the  use  of 
such  words  contravene  any  duly  adopted  regulation  filed 
with  the  Secretary  of  State. 

We  believe  it  i3  beyond  the  authority  of  the  Missouri 
State  Board  of  Accountancy  to  prohibit  the  use  of  the 
words  "and  Company"  in  the  name  of  a partnership  practicing 
public  accountancy. 

First,  let  us  look  at  the  refusal  of  registration  and 
permit  as  a matter  of  "policy"  to  a partnership  using  these 
words  in  its  name. 

Section  326.04.0,  HSMo  1949,  provides  that  "the  board 
shall  authorize  the  registration,  as  certified  public  ac- 
countants, of  firms  and  partnerships,  provided  it  be 
shown  to  the  board  that  -*  «•"  and  there  follows  a number 
of  conditions  with  which  the  partnership  seeking  registra- 
tion and  permit  must  comply.  Having  complied  with  these 
conditions,  the  statute  provides  the  board  "shall  authorize" 
the  registration. 

The  board,  by  the  terms  of  this  statute,  "shall  au- 
thorize" the  registration.  "Shall"  is  ordinarily  held  to 
be  a word  of  mandate  negating  permissiveness  or  discretion 
on  the  part  of  the  subject  of  the  action.  In  State  v.  Wade, 
360  Mo.  895>»  231  S.W.  (2d)  179,  l.c.  181,  the  court  made 
this  observation: 
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" * ■>  «■  Certainly  statutes  that  use 
the  word  'shall',  and  then  provide  a 
penalty  for  failure  to  do  what  is 
required,  are  mandatory  statutes. 

The  only  inquiry  the  board  is  permitted  to  make  relat- 
ing to  the  name  of  the  partnership  is  where  the  name  is  a 
fictitious  or  assumed  name,  in  which  case  the  board  must 
be  shown  that  the  name  has  been  registered  with  the  Secretary 
of  State  in  compliance  with  the  law  of  this  state,  which  is 
embodied  in  Section  417*200,  RSMo  1949*  The  inclusion  of 
the  words  "and  Company”  in  a partnership  name,  so  long  as 
the  true  names  of  the  partners  are  included,  probably  does 
not  necessitate  the  registration  of  such  name  with  the 
Secretary  of  State  as  a fictitious  name  under  Section  1+17»- 
200,  supra,  although  there  is  no  authority  on  the  point  in 
Missouri  ana  the  cases  in  other  states  are  divided.  See 
65  C.J.S.,  Names,  Sec.  9*  N.  5l»  The  requirement  of  compli- 
ance with  the  law  relating  to  registration  appears  to  be 
the  only  limitation  upon  the  right  to  use  a fictitious  name. 
That  having  been  done.  Section  3&2.040,  RSMo  1949,  Subsection 
5,  provides,  ”a  firm  or  partnership  may  make  use  of  a ficti- 
tious name.”  The  board  has  no  authority  to  limit  the  law 
in  this  respect. 

Second,  we  concern  ourselves  with  the  power  of  the  board 
to  promulgate  a rule  forbidding  the  use  of  the  words  ”and 
Company”  in  the  name  of  a partnership  practicing  public  ac- 
countancy. 

We  think  no  such  power  is  vested  in  the  Board.  The  rule- 
making  power  of  the  Board  is  provided  by  Section  326.170, 
Subsection  1,  RSMo  1949»  which  gives  the  power  ”to  make  and 
amend  all  rules  deemed  necessary  for  the  proper  administra- 
tion of  this  chapter.”  We  think  this  rule  is  not  necessary 
to  the  administration  of  the  chapter. 

Nor  do  we  think  such  a rule — or  policy— could  be  related 
to  the  power  ”to  do  and  perform  all  other  acts  and  things 
herein  committed  to  their  charge  and  administration,  or 
incidental  thereto,”  contained  in  Section  326.170,  Subsection 
1,  RSMo  1949.  This  evidently  does  not  refer  to  rule  making, 
since  that  has  been  previously  covered  in  the  same  section. 

The  rule  under  consideration  would  seek  to  limit  Section 
326.01|0,  RSMo  1949,  in  that  it  would  purport  to  impose  an 
additional  condition  upon  permit  and  registration.  This  is 
beyond  the  power  of  any  administrative  agency. 
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"Since  the  power  to  make  regulations 
is  administrative  in  nature,  legisla- 
tion may  not  be  enacted  under  the  guise 
of  its  exercise  by  issuing  a 'regulation1 
which  is  out  of  harmony  with,  or  which 
alters,  extends,  or  limits,  the  statute 
being  administered,  or  which  is  incon- 
sistent with  the  expression  of  the  law- 
makers' intent  in  other  statutes."  l\2 
Am.  Jut.,  Public  Administrative  Law, 

Sec.  53« 


CONCLUSION 


It  is  the  opinion  of  this  office  that  the  Missouri 
State  Board  of  Accountancy  has  no  power  with  or  without  a 
rule  to  that  effect  to  prohibit  the  use  of  the  words  "Com- 
pany" or  "and  Company"  in  the  name  of  a partnership 
practicing  public  accountancy;  nor  does  it  have  any  power 
to  refuse,  on  that  ground  alone,  to  register  the  name  of 
a partnership  or  issue  a permit  to  practice. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  'w.  Don  Kennedy. 


Yours  very  truly. 


WDK/fh 


JOHN  H.  DALTON 

Attorney  General 


ELEEMOSYNARY  INSTITUTIONS: 
CONSTRUCTION  0?  HOUSE  BILLS 
NOS.  45>7  and  k$9 : 


The  grant  by  the  City  of  St.'  Louis  to  *• 
the  State  of  Missouri,  on  July  19,  191-1-8, 
of  the  colony  for  feeble-minded  and 
epileptics,  and  the  state  hospital  for 
the  insane,  were  absolute  grants  un- 
conditioned and  without  possibility  of 

reverter;  the  state  of  Missouri  is  not  

bound  to  perpetually  maintain  the  two 
r above  institutions;  personal  property 
or  additions  made  to  them  after  the  grant 
cannot  revert  to  the  City  of  St.  Louis. 


f ' 1 Honcsrable  idgai>  J.  Keating, 

Senator,  9th  District  of  Missouri 

125>Q  Dierka  Building 
Kansas  City,  Missouri 


November  25,  1953 


Dear  Sir* 


This  department  is  in  receipt  of  your  request  for  an  of- 
ficial opinion*  You  thus  state  your  requests 

"The  Sixty-fourth  General  Assembly  passed 
two  bills  providing  for  the  transfer  of  the 
St,  Louis  City  Sanitarium  and  the  St.  Louis 
Training  School  to  the  State  of  Missouri. 

See  Laws  of  1947,  pages  247  and  2*>0.  Sec- 
tion three  of  each  of  these  bills  contains 
a provision  that  the  title  acquired  by  the 
state  would  be  upon  the  express  condition 
that  upon  Requiring  the  institutions  the 
state  would-  take  charge  of  the  same  and  main- 
tain them  for  the  previous  purposes,  etc, 

"I  have  been  informed  that  the  transfer  to 
the  state  was  by  deed  containing  a reserva- 
tion to  the  effect  that  if  the  state  ceased 
to  xaaintain  the  institutions  the  title  would 
revert  to  the  City  of  St.  Louis.  I do  not 
believe  that  this  reversion  can  be  read  into 
the  provisions  of  the  above  laws,  therefore 
I do  not  believe  that  the  laws  bound  the 
State  to  operate  these  institutions  at  their 
present  locations  perpetually,  ’ 

Ml,  Does  the  City  of  St.  Louie  under  these 
laws  have  a right  to  the  property  and  improve- 
ments in  the  event  the  General  Assembly  de- 
cided to  abandon  these  institutions  and  build 
new  institutions  elsewhere? 


n2.  Is  the  state  perpetual,  ly  bound  under  these 
laws  to  maintain  these  Institutions  at  their 
pi’esent  locations,  even  though  changing  circum- 
stances may  Indicate  the  necessity  for  abandon- 
ing the  present  locations? 
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"3.  In  the  event  of  such  abandonment  would 
the  City  of  St,  fouls '.be  entitled  to  the  ad- 
ditions, capital  improvements,  and  the  addi- 
tional personal  property  suoh  asX-^Ray,  labor- 
atory equipment , etc , , provided  after  the 
transfer  of  title  by  the  1914-7  laws?” 

In  order  to  fully  present  the  Issues  here  involved  we  deem 
it  necessary  to  set  forth  in  detail  the  events  leading  up  to  the 
situation  with  which  we  are  here  presented. 

On  June  2 4,  19k? * the  Oity  Of  St,  Louis,  through  its  duly 
authorized  representatives,  enacted  Ordinance  Ho,  Ijl p.53>  Sec- 
tions 1 and  Z of  which  read: 

"Be  It  ordained  by  the  City  of  St,  Louis,  as 
follows  j 

’’Section  One,  The  Mayor  and  Comptroller  are 
hereby  authorized  to  transfer  and  convey  to 
the  State  of  Missouri  or  to  such  agency  or  de- 
partment of  the  State  as  may  be  duly  designated 
by  the  General  Assembly  thereof,  the  institution, 
buildings  and  ground  known  as  the  City  Sanitarium 
located  on  Arsenal  Street  west  of  Brannon  Avenue 
and  east  of  Sublette  Avenue  in  the  City  of  St, Louis, 

!•  Missouri,  including  the  equipment  therein  for  the 

sum  of  One  Dollar  (#1.00) . and  to  sell  to  the  State 
all  medical  supplies,  food  and  coal  at  said  insti- 
tution at  the  time  of  such  transfer  at  a price  to 
be  agreed  upon  between  the  City,  acting  by  and 
through  its  Comptroller  and  the  State,  acting  by 
and  through  its  proper  officers  and  agents,  and 
to  enter  into  a contract  with  the  State  provid- 
ing for  the  temporary  furnishing  to  the  City  of 
St,  Louis  of  electric  current,  heat,  hot  water, 
refrigeration,  and  other  services  now  being  sup- 
plied to  other  City  institutions  by  the  power 
plant  located  in  the  City  Sanitarium  at  a charge 
for  such  services  to  be  mutually  agreed  upon  be- 
tween the  City,  acting  by  and  through  its  Comp- 
troller and  the  State,  acting  by  and  through  its 
proper  officers  and  agents, 

"Section  Two,  The  authority  conferred  upon  the 
Mayor  and  Comptroller  in  the  preceding  Section 
shall  not  be  exercised  until  the  General  'Assembly 
of  the  State  of  Missouri  shall  have  enacted  legis- 
lation authorizing  the  State  of  Missouri  to  accept 
the  City  Sanitarium  from  the  City  of  St,  Louis  vrith 
the  understanding  that  the  State  of  Missouri  shalX' 
.maintain  and  operate  said  institution  as  ia  State 
Hospital  for  the  insane, 11 
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On  December  22nd,  1947 , the  City  of  St,  Louis,  through  its 
duly  authorized  representatives,  enacted  Ordinance  Ho,  44325ft 
Section  1 of  which  ordinance  reads  in  part: 

’’Section  One,  The  Mayor  and  Compt»©ller  are 
hereby  authorized  to  transfer  and  convey  to  the 
State  of  Missouri,  or  to  such  agency  or  depart* 
ment  of  the  State  as  may  be  duly  designated  by 
the  General  Assembly  thereof,  the  institution 
and  buildings  located  at  Bellefontaine  i^jj&'Hall 
Roads  in  St,  Louis  County,  Missouri,  known  as  the 
St,  Louis  Training  School,  together  with  the  equip- 
ment and  supplies  therein,  and  the  whole  or  any  part 
of  the  ground  upon  which  the  St,  Louis  Training 
School  is  located,  for  the  sum  of  One  Dollar j the 
said  lands,  the  conveyance  of  the  whole  or  any  part 
of  which  is  hereby  authorized,  being  more  particularly 
described  substantially  as  follows;  ■if  ■{{•” 

Section  2 of  the  aforesaid  Ordinance  reads: 


’’Section  Two,  The  authority  conferred  upon  the  Mayor 
and  Comptroller  in  the  preceding  section  shall  not 
be  exercised  until  the  General  Assembly  of  the  State 
of  Missouri  shall  have  enacted  legislation  authoriz- 
ing the  State  of  Missouri  to  accept  the  St* Louis 
Training  School  from  the  City  of  St,  Louis,  and  pro- 
viding that,  after  acquiring  the  said  institution, 
buildings  and  ground,  or  a designated  part  thereof, 
the  State  of  Missouri,  through  the  Department  of 
Public  Health  and  Welfare,  or  any  other  than  exist- 
ing or  thereafter  established  appropriate  agency, 


shall  take  charge  of  said  institution,  and  the  same 
shall  be  maintained*  managed*  controlled  ancT" "operated 
as  a State  school  or  colony  f or  feeble -m ihded  and 
epileptics'  in'  accordance  with  the  provisions'  oT'/urt- 
icTe  '4i *"~Ghapfce'r  , oF~ tKe~  h'evTsea Statute's  oT~  ftpT- 
souri,  1939 . 'and.  any  other  law  now  existing  or  which 


3ouri,  1939 , and  any  other  law  now  e5 
may  be  hereafter  enacted  relating  to 
provided  for  In  ' s aid  ai’ticle  Tunclei 


Thereafter,  on  April  13,  194^,  the  64th  General  Assembly  of 
Missouri  enacted  House  Bill  Ho.  457,  Section  1 of  which  reads  in 
part  as  follows: 


’’Section  1,  Transfer  of  property  on  which  is  lo- 
cated the  St,  Louis  City  Sanitarium  to  the  State 
of  Missouri.--  The  State  of  Missouri  is  hereby 
authorized  and  directed  to  accept  , in  the  manner 
and  subject  to  the  conditions  hereinafter  provided, 
the  transfer  and  conveyance  from  The  City  of  St. Louis, 
or  from  the  Mayor  and  Comptroller  thereof,  of  the  in- 
stitution, buildings  and  ground  located  on  Arsenal 
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Street  west  of  Brannon  Avenue  and  east  of  Sub- 
lette Avenue  in  the  City  of  St.  Louis,  Missouri, 
known  as  the  City  Sanitarium,  together  with  the 
equipment  therein,  for  the  sum  of  One  Dollar? 
the  said  grounds,  the  conveyance  of  which  is 
hereby  authorized  and  directed  to  be  accepted, 
being  more  particularly  described  substantially 
as  fOllOWS 


Sections  2 and  3 of  the  aforesaid  bill  read  as  follows* 

"Section  2,  Director  of  Department  of  Public  Health 
and  Welfare  designated  to  accept  transfer, — The 
director  of  the  Department  of  Public  Health  and  Wel- 
fare is  hereby  designated  as  the  state  officer  auth- 
orized and  directed  on  behalf  of  the  State  of  Mis- 
souri to  accept  the  transfer  and  conveyance  of  all 
or  any  part  of  the  above -described  lands.  The  prop- 
erty so  transferred  «hd  conveyed  shall  be  held,  oc- 
cupied and  controlled  by  the  Department  of  Public 
Health  and  Welfare,  and  title  thereto  shall  vest 
in  the  Director  of  Public  Health  and  Welfare,  as 
trustee,  for  and  on  behalf  of  the  State  of  Missouri, 
pursuant  to  the  Laws  of  Missouri,  19kS»  page  9^8, 
section  10, 


"Section  3*  City  sanitarium  to  be  operated  as  a 
state  hospital,—  The  title  acquired  by  the  State 
of  Missouri  to  the  lands,  buildings  and  equipment 
described  herein  shall  be  upon  the  following  ex- 
press conditions,  to-wit,  that  after  acquiring  the 
said  institution,  buildings  and  ground,  the  State 
of  Missouri,  through  the  Department  of  Public 
Health  mid  Welfare,  or  any  other  then  existing  or 
thereafter  established  appropriate  agency,  shall 
take  charge  of  said  institution,  buildings  and 
ground,  and  the  same  shall  be  maintained,  managed, 
controlled  and  operated  as  a State  hospital  for 
the  insane  in  accordance  with  the  provisions  of 
Articles  1,  2 and  1^.,  Chapter  51  of  the  Hevised 
Statutes  of  Missouri,  1939?  of  Sections  1 to  36, 
inclusive.  Laws  of  Missouri,  1945*  pages  945  to  956, 
inclusive?  of  Laws  of  Missouri,  1945*  pages  902,  903, 
905,  906-913,  inclusive?  and  of  any  other  law  now 
existing  or  -which  may  be  hereafter  enacted  relating 
to  state  hospitals  for  the  care  and  treatment  of  the 


insane*  Provided,  that  nothing  In  bhis  Act  shall  be 
construed  to  pre venV  bfo  Etate  bf  'Missouri  or  any  prop- 
er agency  thereof  from  providing  foF  the  c ar  e and 


1 any  insane  person  or 


mlses  or  at  any  institution  other 


ransferrea  to  the  State  pursuan 


r«.n 

wiTmTwIi 


(SSE2K323K 


remises 


(Underscoring  ours). 
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And  on  the  same  day  the  64th  General  Assembly  of  Missouri 
enacted  House  Bill  Ho,  459#  Section  1 of  which  reads  in  part: 

WSection  1.  Transfer  of  property  on  which  is 
looated  the  St,  Louis  Training  School  to  the 
state  of  Missouri,*** The  state  of  Missouri  is 
hereby  authorized  and  directed  to  accept  , in 
the  manner  and  subject  to  the  conditions  here* 
inafter  provided#  the  transfer  and  conveyance 
from  The  City  of  St,  Louis,  or  from  the  Mayor 
and  Comptroller  thereof,  of  the  institution  and 
buildings  located  at  Belief ontaine  and  Hall  Roads 
in  St,  Louis  County,  Missouri,  known  as  the 
St,  Louis  Training  School,  together  with  the 
equipment  and  supplies  therein,  and  the  ground 
upon  which  the  St,  Louis  Training  School  is  lo- 
cated, for  the  sum  of  One  Dollar;  the  said  lands# 
the  conveyance  of  which  is  hereby  authorized  and 
directed  to  be  accepted,  being  more  particularly 
described  substantially  as  follows* 

Sections  2 and  3 of  said  bill  read  as  follows: 

“Section  2,  Director  of  Department  of  Public 
Health  and  Welfare  designated  to  accept  trans- 
fer, —The  Director  of  the  Department  of  Public 
Health  and  Welfare  is  hereby  designated  as  the 
state  officer  authorized  and  directed  on  behalf 
of  the  State  of  Missouri  to  accept  the  transfer 
and  conveyance  of  the  above -described  lands.  The 
property  so  transferred  and  conveyed  shall  be 
held,  occupied  and  controlled  by  the  Department 
of  Public  Health  and  Self  are,  and  title  thereto  shall 
vest  in  the  Director  of  Public  Health  and  Welfare, 
as  trustee,  for  and  on  behalf  of  the  State  of  Mis- 
souri, pursuant  to  the  Laws  of  Missouri,  1945#  page 
948#  section  10, 

■ v 

“Section  3*  Training  school  to  be  operated  as 
state  school  or  colony  for  feeble-minded, --The 
title  acquired  by  the  State  of  Missouri  to  the 
lands#  buildings  and  equipment  described  herein 
shall  be  upon  the  following  express  conditions, 
to-wit,  that  after  acquiring  the  said  institution, 
buildings  and  ground,  the  State  of  Missouri,  through 
the  Department  of  Public  Health  and  Welfare,  or  any 
other  then  existing  or  thereafter  established  appro- 
priate agency,  shall  take  charge  of  said  institu- 
tion, buildings  and  ground,  and  the  same  shall  b© 
maintained,  managed  eunatrolled  and  operated  as  a 
State  school  or  colony  for  feeble-minded  and  epilep- 
tics in  accordance  with  the  provisions  of  Article  6, 
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Chapter  5l»  of:  the  Revised  Statutes  of  Missouri,  1939, 
of  Sections  1 to  36 » inclusive,  Laws  of  Missouri, 

1945,  pages  945  to  956,  inclusive,  and  of  any  other 
law  now  existing  or  which  may  be  hereafter  enacted 
relating  to  institutions  for  the  care  and  treatment 
of  feeble-minded  and  epileptics:  Provided,  that 
nothing  in  this  Act  shall  be  construed  to  prevent 
the  State  of  Missouri  or  any  proper  agency  thereof 
from  providing  for  the  care  and  treatment  of  any 
feeble-minded  or  epileptic  person  or  persons  upon 
any  premises  or  at  any  institution  other  than  the 
premis©s  and  institution  transferred  to  the  State 
pursuant  to  this  Aet.!? 

Thereafter,  on  July  19,  194$#  the  City  of  St.  Louis,  through 
its  duly  authorized  representatives,  executed  two  quit  claim  deeds, 
which,  omitting  the  legal  description  of  the  property  conveyed  and 
the  attestation  clause,  read  as  follows: 

’’THIS  DEED,  Made  and  entered  into  this  nine- 
teenth day  of  July,  nineteen  hundred  and.  forty- 
eight,  by  and  between  THE  CITY  OF  ST.  LOUIS,  a 
municipal  corporation,  by  and  through  Aloys  P. 

Kaufmann,  Mayor,  and  Louis  Nolte,  Comptro  Her, 
of  The  City  of  St.  Louis,  State  of  Missouri, 

Party  of  the  First  Part,  and  the  DIRECTOR  OF  THE 
DEPARTMENT  OF  PUBLIC  HEALTH  AND  WELFARE  OF  THE 
STATE  OF  MISSOURI,  as  Trustee  for  the  State  of 
Missouri,  Party  of  the  Second  Part. 

n WITNESSETH,  that  the  said  Party  of  the  First  Part, 
for  and  in  consideration  of  the  sum  of  One  Dollar 
( ,>1.00) , paid  by  the  said  Party  of  the  Second  Part, 
the  receipt  of  which  is  hereby  acknowledged,  does 
by  these  presents  REMISE,  RELEASE  AND  FOREVER  QUIT- 
CLAIM unfco  the  said  Party  of  the  Second  Pact  the 
institutions,  buildings  and  ground  known  as  the 
City  Sanitarium,  located  on  Arsenal  Street  west 
of  Brannon  Avenue  and  east  of  Sublette  Avenue  in 
the  City  of  St.  Louis  and  State  of  Missouri,  with 
the  under s t ending  that  the  State  of  Missouri  shall 
maintain  and  'operate  said  ins tltnlTons  as  a State 
Hospital*  lor  the  lns"ane,  the  above  'gronnds~"bef hg  more 
particular ly  described substantially  as  follows: 


mf0  HAVE  AMD  TO  HOLD  the  same,  together  with  all 
rights  and  appurtenances  to  the  same  belonging, 
unto  the  said  Party  of  the  Second  Part,  its  suc- 
cesssors  and  assigns  forever,  v*ith  the  understanding 
that  the  state  of  Missouri  shall  maintain  and  operate 
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said  ins fci tuitions  as  a State  Hospital  for  the 
insane* 

"IN  WITNESS  WHEREOF*  the  said  Party  of  the 
First  Part  has  executed  these  presents  the 
day  and  year  first  above  written* 

"THIS  DEED*  Hade  and  Entered  into  this  nineteenth 
day  of  July*  Nineteen  Hundred  and  Forty*eight,  by 
and  between  THE  CITY  OF  ST*  LOUIS  * a municipal 
corporation*  by  and  through  Aloys  P*  Kaufmann* 

Mayor*  and  Louis  Nolte*  Comptroller*  of  The  City 
of  St,  Louis*  State  of  Missouri,  Party  of  the 
First  Part*  and  the  DIRECTOR  OP  THE  DEPARTMENT 
OF  PUBLIC  HEALTH  AND  WELFARE  OF  THE  STATE  OF 
MISSOURI*  as  Trustee  for  the  State  of  Missouri* 

Party  of  the  Second  Part* 

"WITNESSETH,  that  the  said  Party  of  the  First 
Part,  for  and  in  consideration  of  the  sum  of 
One  Dollar  ($1.00),  paid  by  the  said  Party  of 
the  Second  Part,  the  receipt  of  which  is  hereby 
acknowledged,  does  by  these  presents  REMISE,  RE- 
LEASE AND  FOREVER  QUIT-CLAIM  unto  the  said  Party 
of  the  Second  Part,  the  Institution,  buildings  and 
ground  located  at  Bellefontain©  and  Hall  Roads  in 
St*  Louis  County,  Missouri,  known  as  the  St*  Rouis 
Training  School,  providing  that,  after  acquiring  the 
said  institution,  buildings  and  ground,  or  a desig- 
nated part  thereof,  the  State  of  Missouri,  through 
the  Department  of  Public  Health  and  Welfare,  or  any 
other  then  existing  or  thereafter  established  appropri- 
ate agency,  shall  take  charge  of  said  institution,  and 
the  same  shall  be  maintained,  managed,  controlled  and 
operated  as  a State  school  or  colony  for  feeble-minded 
and  epileptics  in  accordance  with  the  provisions  of 
Article  VI,  Chapter  f?l,  of  the  Revised  Statutes  of 
Missouri,  1939,  and  any  other  law  now  existing  or 
which  may  be  hereafter  enacted  relating  to  the  in- 
stitutions provided  for  in  said  article,  the  said 
lands  being  more  particularly  described  substantially 
as  follows? 


* * * # * *«  ■ 

"TO  HAVE  AND  TO  HOLD  the  same,  together  with  all 
rights  and  appurtenances  to  the  same  belonging,  unto 
the  said  Party  of  the  Second  Part*  its  successors 
and  assigns  forever,  providing  that,  after  acquiring 
the  said  institution,  buildings  and  ground,  or  a 
designated  pari  thereof,  t a-  "sfate”" of  Missouri 
through  the  Department  of  Public  He alth  and  Welfare, 
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or  any  other  then  existing  or  thereafter  established 
'appropriate  “'agency,  'shall  take  charge  of  said.  insti- 
tution, and  the  same  shall  tie  maintained,  managed, 
controlled  and  op  e rated,'  as  a~ State  school  or  colony 
ifeor  'feeVle "■minded  'and~~e p Tie p t I'c s I'n  accordance  with 
the  provisions  of  Article  VT , Chap  ter  5l»  of  the  Re- 
vised Statutes  of  Missouri,  1939,  and  any  other  law 
now  existing  or  which  may  be  hereafter  enacted  re- 
lating to  the  institutions  provided  for  in  said  article, 

"IN  WITNESS  WHEREOF,  the  said  Party  of  the  First  Part 
has  executed  these  presents  the  day  and  year  first 
above  written. " (Underscoring  ours.) 

Your  first  question  1st  "Does  the  City  of  St.  L0uis,  under  these 
laws,  have  a right  to  the  property  and  improvements  (of  these  two 
properties  conveyed)  in  the  event  the  General  Assembly  decided  to 
abandon  these  institutions  and  build  new  institutions  elsewhere?" 

Stated  in  legal  terms,  the  question  which  we  have  to  decide  is 
whether  these  two  grants  by  the  City  of  St,  Louis  to  the  State  of 
Missouri  were  conditioned  upon  use  and  could  be  said  to  contain 
a reverter  clause  so  that  if  at  any  future  time  the  State  of  Mis- 
souri ceased  to  use  these  two  properties,  or  either  of  them,  for 
the  type  of  state  institution  for  which  these  two  properties  were 
being  used  at  the  time  of  the  grant,  the  property  would  revert  to 
the  City  of  St,  Louis* 

In  the  deed  of  the  City  Sanitarium  the  only  words  which  touch 
upon  this  issue  are  ...  "with  the  understanding  that  the  State  of 
Missouri  shall  maintain  and  operate  said  institution  as  a state  hos- 
pital for  the  ins  ane , * , " . 

In  the  deed  of  the  feeble-minded  and  epileptic  Institution  the 
only  words  which  touch  upon  this  issue  are  . . . "providing  that, 
after  acquiring  the  said  institution,  » . the  State  of  Missouri,  . , 
shall  tato  charge  of  said  institution  , . , , and,  the  same  shall  be 
maintained  as  a state  school  or  colony  for  feeble-minded  and  epilep- 
tics . , . 

If  there  is  a reverter  in  these  tiro  deeds  it  must  be  found  in 
the  above  portions  of  the  deeds. 

We  would  first  direct  attention  to  the  case  of  Chouteau  v.  City 
of  St,  Lovtis,  55  S.W.(2d)  299,  l.c.  301>  In  which  the  Supreme  Court 
of  Missouri  discusses  the  matter  of  a conditional  fee  and  of  reverter 
as  follows ; 

"In  counts  two  and  three  of  the  petition  plaintiff 
pleaded  in  the  alternative.  He  thereby  pleads  that 
the  deed  conveyed. either  a determinable  fee  or  a con- 
ditional fee.  However,  he  insists  that  the  deed  conveyed 
a determinable  fee.  In  a determinable  estate  the  condi- 
tion is  incorporated  into  and  forms  part  of  the  limita- 
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tion  (grant).  Goodeve:  Modern  Law  of  Real  Prop- 
erty (3d  Ed.)  p.  l80.  The  grant  in  such  case  is 
not  upon  a condition  subsequent,  and  no-  re-entry 
is  necessary}  but  by  the  terms  of  the  grant  the 
estate  is  to  continue  until  the  happening  of  some 
event.  And  upon  the  happening  of  said  event,  the 
estate  will  cease  and  determine  by  its  own  limita- 
tion, The  proper  words  for  the  creation  of  such 
an  estate  are,  ♦until,1  ‘during,1  ’so  long  as,' 
and  the  like,  Thompson  on  Real  Property,  Sec, 210$, 
pp.  170,  171,  Challis:  Real  Property,  1885,  p, 

206. 

"(i|)  As  stated  by  defendant  city,  ’the  deed  tinder 
consideration  uses  none  of  these  words,  nor  does 
it  use  any  other  expression  indicating  an  intention 
to  cut  the  title  to  a base  or  determinable  fee,  nor 
is  there  any  clause  in  the  deed  providing  for  a re- 
verter, The  conveyance  of  * all  of  their  right,  title, 
claim,  interest  and  estate*,  by  the  grantors  direct- 
ly negatives  the  idea  of  a reverter.  The  grant  was 
forever,  and  not  "so  long  as”,  ’’while",  rt during"  or 
"until”.’ 


"Plaintiff  argues  that  the  words  of  condition  fol- 
lowing the  habendum  clause  of  the  deed  is  an  ex- 
pression indicating  an  intention  to  convey  a de- 
terminable fee.  We  do  not  think  so.  The  condition 


follows}  ’#  * «■  But  upon  this  Condition  neverthe- 
less that  the  said  piece  of  ground  by  these  presents 
given  and  Conveyed  shall  be  used  and  appropriated 
"forever”  as  the  site  on  which  the  Court  house  of 
the ’ County  of  St , Louis  shall  be  erected. ’ The 
words  'upon  condition’  may  be  used  to  form  a part 
of  a limitation  (grant)  and  thereby  convey  a deter- 
minable fee*  But  in  this  deed  said  words  intro- 
duced a new  clause.  3 Thompson,  Real  Prop,,  Sec, 
1966,  They  were  superadded  to  the  limitation  of 
the  estate,  Goodeve:  Modern  Law  of  Real  Property 
(3d  Ed.)  p,  180}  i Tiffany:  Real  Prop,  (2d  Ed.) 

Sec.  90.  It  follows  that  the  deed  did  not  convey 
a determinable  fee." 


It  will  be  noted  that  the  Court  held  that  the  proper  words 
for  the  creation  of  a conditional  fee  in  a grant  are  "until," 
"during,"  "so  long  as,"  and  the  like.  It  is  noted  that  no  such 
words  are  present  in  either  of  the  deeds  in  the  instant  case. 
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We  would  next  direct  attention  to  the  case  of  Holekamp  Lum- 
ber Go,  v,  State  Highway  Commission,  173  'S.W,  2d , 936,  at  l.c. 
942,  et  sdq.  of  its  opinion  the  Missouri  Supreme  Court  states  in 
regard  to  the  matter  of  conditional  grant  and  reverter? 

!,The  question  whether  a clause  in  a deed  {or 
contract}  is  a condition  subsequent  or  a cove- 
nant is  one  of  Intent  to  be  gathered  from  the 
whole  Instrument  by  following  out  the  object 
and  the  spirit  of  the  deed  or  contract.  City 
of  St.  Louis  v.  Wiggins  Perry  Co.,  88  Mo.  615; 

Hayden  v,  St.  Louis  & S,  P.  R.  Co,,  222  Mo.  126, 

121  S.W.  15,*#  **  # conditions  subsequent  are  not 
favored  in  law,  and  are  construed  stricFly,  because 
fehey  tenePto  A'e stroy  estates,  # it-  kt  ¥lien  re  lie  d "on 
^owoirk'li  Torfei jure , the  y mus  t be  created  in  ex- 
press terms ' or  by  clear  implication  it  # r Morrill 
v,'  Wabash  Bt,  L,  & P . Ry.  Co. , 96  Mo . 174*  9 S.W.  657, 
659.  This  is  the  universal  rule.  University  City  v, 
Chicago  R,  I.  & P.  R,  Co. , supra;  Haydon  v.  St. Louis 
Sc  S,  P,  R,  Co.,  supra;  Catron  v.  Scarritt  Collegiate 
Institute,  264  Mo.  713,  175  S.W,  571;  German  Evan- 
gelical Church  v.  Schreiber,  277  Mo.  113,  209  S.W. 

914$  Chouteau  v.  City  of  St.  Louis,  331  Mo*  781, 

55  S.W.  2d  299$  Bagby  et  al.  v,  Mlssouri-Kansas- 
Texas  R,  Co,,  Mo.  Sup.  171  S.W.  2d  673*  Plaintiff 
has  not  alleged  that  the  grant  contained  express 
terms  that  a breach  of  the  condition  should  work 
a forfeiture,  or  any  provision  for  a reverter  of  the 
fee  (ot  of  the  use)  upon  the  breach  of  the  condition, 
or  any  provision,  we  believe,  from  which  an  inten- 
tion that  there  should  be  a forfeiture  may  be  clear- 
ly implied.  The  defendant  (grantee)  is  charged  by 
law  with  the  responsibilities  and  vested  with  the 
powers  necessary  to  construct  and  maintain,  the  state 
highway  system  of  Missouri,  o;f  which  Missouri  State 
Highway  Ho,  30  is  a part.  After  the  grant,  the  de- 
fendant did  maintain  the  highway  along  plaintiff* s 
premises  at  the  then  existing  grade  for  a period  of 
approximately  six  years.  But,  considering  the  object 
of  the  grant— use  ’as  a part  of  said  highway  for 
highway  purposes’— It  may  not  be  clearly  implied  that 
the  parties  intended,  should  the  defendant  find  it 
necessary  to  change  the  grade  of  the  highway  from 
the  grade  which  was  existent  at  the  time  of  the  grant, 
that  the  defendant  should  forfeit  the  land,  or  its 
use,  and  that  the  fee,  or  user,  should  revert  to 
plaintiff  and  the  publie  be  deprived  of  the  use  there- 
of, thus  defeating  the  very  object  to  the  grant. 

( Underscoring  ours . } 
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"Nor  does  the  language  of  the  grant , as:  alleged, 
amount  to  the  creation  of  a determinable  fee 
qualified  by  limitation  (fee  simple  determinable), 
which  terminated  ipso  facto  upon  the  occurrence 
of  the  event,  or  upon  the  cessation  of  the  use, 
by  which  the  estate  is  qualified.  In  order  to 
create  such  a fee,  it  is  necessary  that  words 
(absent  in  the  grant  as  alleged  herein)  in  the 
grant  by  which  the  limitation  is  expressed  should 
relate  to  time.  Appropriate  words  for  the  crea- 
tion of  such  a fee  are  'until,1  'during,*  'so  long 
as,'  and  the  like,  Ohouteau  v,  Gity  of  St,  Louis, 
supra;  Vol,  I,  Property,  Restatement  of  the  Law, 

See,  kb*  Comment  1,  p.  128," 

We  would  now  direct  attention  to  the  case  of  Fuchs  v.  Re- 
organized School  List.  No.  2,  Gasconade  Go,,  25>1  S.W.  2d  677#&4 
l.o#  678,  et  seq.,  the  Court  in  its  opinion  states: 

"Plaintiffs,  the  only  heirs  of  the  grantors 
in  the  deed  later  set  forth,  base  their  claim 
of  title  on  the  propositions  that  the  deed 
conveyed  to  School  District  51  (defendants 
predecessor  in  title)  a determinable  fee  with 
a possibility  of  reverter;  that  defendant  had 
abandoned  the  real  estate  for  school  purposes; 
that  the  intent  of  the  grantors  was  to  provide 
for  the  automatic  reversion  of  the  fee  simple 
estate  upon  abandonment;  and  that  the  possibility 
reverter  has  descended  to  plaintiffs  as  the 
heirs  of  the  grantors, 

"Defendant  contends  that  the  deed  conveyed  a fee 
simple  title  with  no  limitations  or  conditions 
on  the  grant . 

"The  deed,  dated  August  30#  1892,  was:  'Know 
All  Men  By  These  Presents:  That  Anton  Fuchs, 
and  Annie  ©uchs,  of  the  County  of  Gasconade, 
in  the  State  of  Missouri,  have  this  day,  for 
and  in  consideration  of  the  sum  of  One  and 
no/100  Dollars  to  the  said  Anton  Fuchs  in  hand 
paid  by  School  District  No,  Fifty-One,  Township 
No.  %1,  Range  Five  West,  of  the  County  of  Gas- 
conade, in  the  State  of  Missouri,  Granted,  Bar- 
gained, and  Sold,  and  by  these  presents  do  Grant, 
Bargain  and  Sell,  unto  the  said  School  District 
on  which  to  Keep  and  Maintain  a Public  School- 
House,  the  following  described  tracts  or  parcels 
of  land,  situated  in  the  Coxrnty  of  Gasconade, 
in  the  State  of  Missouri,  that  is  to  say: 
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"'one  Acre,  bounded  as  follows t Commenc- 
ing at  the  Northwest  corner  of  the  Southeast 
Qr*  of  the  Northwest  Qr,  of  Section  No.  Eleven, 
in  Township  No.  Forty-Gne  {£}.!)  Range  No.  Five 
(5)  Nest j thence  running  South  8 Rods;  thence 
East  20  Rods,  thence  North  8 Rods  and  thence 
West  20  Rods  to  the  place  of  beginning, 

"'To  Have  And  To  Hold  The  premises  hereby  con- 
veyed, with  all  the  rights,  privileges  and  ap- 
purtenances thereto  belonging  or  in  anywise  ap- 
pertaining, unto  the  said  School  District  No.  $1, 
Twp,  ij.1,  Range  §>  West,  for  the  above  purpose,  for- 
ever, I,  the  said  Anton  Fuchs  hereby  covenanting 
to  and  with  the  said  School  District  No,  £1,  Twp. 
41*  Range  $ West  and  its  assigns,  for  himself, 
his  heirs,  executors  and  administrators  to  War- 
rant and  Defend  the  title  to  the  premises  hereby 
conveyed,  against  the  claim  of  every  person  what- 
soever.’ 

-f 

"Plaintiffs  contend  that  the  language  in  the 
granting  clause  ’on  which  to  Keep  and  Maintain 
a Public  School-House’  and  the  language  ’for  the 
above  purpose*  in  the  habendum  clause,  limited 
the  estate  conveyed  to  a determinable  fee. 

"We  are  of  the  opinion  that  the  deed  conveyed 
a fee  simple  title  without  limitation  or  condi- 
tion. The  language  relied  upon  by  plaintiffs 
constitutes  nothing  more  than  an  expression  or 
declaration  of  the  purpose  for  which  the  grantors 
expected  the  land  to  be  used.  The  deed  contains 
no  express  exception  or  reservation,  no  express 
limitation  upon  the  duration  of  the  estate  con- 
veyed, no  express  condition,  upon  which  the  estate 
was  conveyed,  and  no  express  provision  for  for- 
feiture, for  re-entry,  or  for  reverter. 

"Plaintiffs  concede  that  there  are  no  express 
terms  in  the  deed  which  provide  for  a reverter 
in  the  event  that  a public  school  house  is  no 
longer  kept  and  maintained,.  However,  they  con- 
tend that  such  intention  is  manifest  from  a con- 
sideration of  the  deed  as  a whole;  that  the  words 
’on  which  to  Keep  and  Maintain  a Public  School- 
House*  and  ’for  the  above  purpose*  are  'insuffi- 
cient to  create  "a  possibility  of  reverter"  even 
though  it  (the  limitation)  may  be  lacking  in  com- 
pleteness and  precision,'  and  that  to  'give  force 
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to  a '’possibility  of  reverter”,  the  law  implies 
a reverter  as  of  necessity  to  effect  the  for- 
feiture , ’ The  difficulty  with  plaintiffs’  con- 
tention is  that  there  is  nothing  in  the  deed  or 
in  the  evidence  as  to  circumstances  under  which 
it  was  executed  from  which  an  intention  to  convey 
a determinable  fee  may  be  found.  Ho  words  usually 
employed  to  create  such  an  estate,  like  ? until 1 , 1 during ’ , 
•so  long  a3*,  are  used,  nor  is  any  other  language  used 
in  the  deed  expressing  or  indicating  an  intention  to 
limit  the  title  to  a determinable  fee.  Chouteau  v. 

City  of  St.  Louis,  331  Mo.  781,  790  (3),  791  (If.), 

55  S.W.  2d  299,  301  (3),  (4),  This  is  not  a case 
in  which  language  has  been  used  which,  though  not 
complete  or  precise,  is  sufficient  to  permit  the 
court  to  find  an  intent  to  convey  a determinable 
fee.  Plaintiffs  rely  uponTKoehier  v.  Rowland,  275 
Mo.  573,  582,  205  S.W.  217r~219,  9 A.L.R,  107.  That 
case  on  its  facts  lends  no  support  to  plaintiffs’ 
position.  The  rule  of  construction  there  stated  is 
a proper  one,  viz.,  ‘If  the  grantors  fail  to  express 
their  contract  with  completeness  and  precision,  but 
the  intention,  nevertheless,  clearly  appears  from 
the  instrument,  if  its  spirit  and  purpose  are  mani- 
fest from  a consideration  of  the  instrument  as  a 
whole,  it  will  be  given  an  interpretation  in  accord- 
ance with  such  intention.’  205  S.W.  219.  But  this 
rule  may  not  be  applied  to  the  instant  deed.  Here, 
there  is  no  manifest  purpose  clear ly  appearing  from 
the  deed  as  a whole  justifying  |he  interpretation 
contended  for  by  plaintiffs.  W&  may  not  rewrite  a 
deed  in  order  to  effectuate  what  conjecturally  may 
have  been  the  unexpressed  intention  of  the  grantors. 

"It  is  well  established  that  language  which  merely 
states  the  purpose  for  which  land  is  conveyed  and 
which  does  not  contain  words  which  relate  to  time, 
does  not  create  a determinable  fee.  Holekamp  Lum- 
ber Co.  v.  State  Highway  Commission,  Mo.  Sup.,  173 
S.W.  2d  938,  943  (8,9) ; Chouteau  v.  City  of  St. Louis, 
supra;  note  44  L.R.A.,  N.S.,  1220,  1222  (ill). 

"It  is  true  that  the  consideration  expressed  in  the 
instant  deed  was  #1.  Consideration  may  be  a proper 
circumstance  to  consider  as  an  aid  in  determining  the 
intention  of  the  parties.  The  fact  that  the  consid- 
eration was  nominal  might,  in  connection  with  lan- 
guage lacking  in  preciseness  or  in  connection  with 
other  circumstances  surrounding  the  conveyance,  be 
an  important  aid  in  determining  whether  a determinable 
fee  was  intended  to  be  conveyed.  But,  as  here,  the 
fact  of  nominal  consideration,  standing  alone,  is 
not  sufficient  from  which  to  find  an  intention  to 
convey  other  than  an  unlimited  fee. 
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’’Plaintiffs  do  not  contend  that  the  deed  con- 
veyed an  estate  upon  condition  subsequent. 

Clearly,  it  did  not,  Chouteau  v.  City  of  St. 

Louis,  supra,  55  S.W,  2d  301j  Holekamp  Lumber 
Co,  v.  State  Highway  Commission,  supra,  173  S.$. 

2d  9k -2  (5-7). 

11  lie  hold  that  the  deed  from  Mr,  and  Mrs.  Fuchs 
conveyed  an  absolute  estate  In  fee  simple;  that 
defendant  is  vested  with  fee  simple  title  to  the 
described  real  estate;  that  plaintiffs  have  no 
right,  claim,  interest,  or  title  in  or  thereto.” 

We  particularly  note  the  statement  above,  ’’language  which 
merely  states  the  purpose  for  which  land  is  conveyed  and  which 
does  not  contain  words  which  relate  to  time*  does  not  create  a 
determinable  fee,n  £his,  it  seems  to  us,  is  the  situation  in 
the  instant  cases,  for  these  deeds  merely  state  the  purpose  for 
which  the  property  conveyed  is  to  be  used,  and  no  time  limit  Is 
included  or  indicated. 

We  feel,  furthezmiore,  that  if  It  had  been  the  intention  that 
in  case  the  state  ceased  to  maintain  and  use  these  properties 
for  the  original  purposes,  that  the  property  would  revert,  that 
the  representatives  of  the  City  of  St.  Louis  would  have  so  stated 
in  these  deeds,  and  that  not  having  done  so  such  intention  cannot 
be  read  into  either  of  these  documents. 

Finally,  it  is  our  feeling  that  the  State  of  Missouri,  in  the 
enabling  acts  quoted  above  (House  Bill  Ho.  4-57  and  House  Bill  Ho. 
459)  was  very  careful  not  to  bind  itself  to  perpetually  maintain 
these  two  Institutions  for  any  particular  length  of  time  or  to 
maintain  them  at  all.  It  will  be  noted  that  House  Bill  Ho.  457 
states  s 

"Provided,  that  nothing  in  tills  Act  shall  be 
construed  to  prevent  the  State  of  Missouri  or 
any  proper  agency  thereof  from  providing  for 
the  care  and  treatment  of  any  insane  person 
or  persons  upon  any  premises  or  at  any  insti- 
tution other  than  the  premises  and  Institution 
transf erred  to  the  State  pursuant  to  this  Act,” 

House  Bill  Ho.  459  states: 

’’Provided,  that  nothing  in  this  Act  shall  be 
construed  to  prevent  the  State  of  Missouri  or 
any  proper  sgenby  thereof  from  providing  for 
the  care  and  treatment  of  any  feeble-minded  or 
epileptic  person  or  persons  upon  any  premises 
or  at  any  institution  other  than  the  premises  and 
institution  transferred  to  t h©  State  pursuant  to 
this  Act,” 
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These  provisions  could  only  mean  that  the  State  of  Missouri 
could  provide  for  the  care  of  all  of  its  insane,  feeble-minded, 
and  epileptic  persons,  away  from  these  institutions,  which  would 
constitute  an  abandonment  of  the  use  mad©  of  these  two  institu- 
tions at  the  time  of  transfer. 

It  would  also  seem  that  these  provisions  stated  above  would 
go  far  to  negative  any  construction  which  would  hold  that  these 
two  deeds  contained  reverter  clauses  which  would,  in  case  the 
State  of  Missouri  ceased  to  maintain  these  two  institutions  for 
the  original  purpose,  revert  back  to  the  City  of  St,  Louis  the 
title  in  these  properties.  Let  us  haw  look  at  the  enabling 
ordinances  (Ho,  44-153  and  No,  44325)  supra,  to  determine  whether, 
under  the  grant  of  authority  made  by  them  to  the  mayor  and  comp- 
troller, these  two  officials' had  the  authority  to  convey  the  prop- 
erty discussed  above,  without  a reverter  clause. 

The  only  words  in  Ordinance  No,  44153  which  could  be  construed 
as  restrictive  wei'e  "with  the  understanding  that  the  state  of  Mis- 
souri shall  maintain  and  operate  said  institution  as  a state  hos- 
pital for  the  insane" . 

In  Ordinance  No,  44-325 » the  x*ords  used  were  "the  same  (pro- 
perty) shall  be  maintained,  managed,  controlled  and  operated  as  a 
state  school  or  colon;/  for  feeble  -minded  and  epileptics  -ft  ft*  ft". 

The  deed  made  by  the  City  of  St.  Louis  under  authority  of 
Ordinance  Ho.  14-153  uses  the  very  same  words  that  are  used  in  the 
ordinance.  The  deed  executed  by  the  city  under  the  authority  of 
Ordinance  No*  14325  contained  the  words  "provided  that,  after  ac- 
quiring the  said  institution  ft  ft  the  state  * -ft  -ft  shall  take 
charge  of  said  institution  -ft  ft  ft-  and  the  same  shall  be  maintained 
■ft  ft-  -ft  as  a state  school  or  colony  for  epileptics  -ft  -ft  ft-". 

As  we  pointed  out  above,  the  deed  executed  \mder  authority  of 
Ordinance  No.  44153  used  exactly  the  same  words  that  the  ordinance 
used,  which  words  we  have  held  above  did  not  constitute  a reverter 
in  the  deed.  The  deed  drawn  under  Ordinance  No.  44-325  used  the 
words  "provided  that  -ft  -ft  ft-  the  institution  shall  be  maintained  ft*  ft-  ft 
as  a state  school  -ft  -ft  -ft". 

We  also  held  above  that  these  words.  In  the  deed,  did  not  pro- 
vide for  a reverter.  Can  we  say,  then,  that  words  which  are  used 
in  a deed,  xvfhen  so  used  do  not  provide  for  a reverter,  do,  when 
used  in  a city  ordinance,  not  constitute  authority  to  execute  a 
deed  without  a reverter  clause?  Vie  believe  that  such  words,  when 
used  in  a city  ordinance,  do  give  such  authority;  to  hold  other- 
wise would  be  to  hold  that  when  exactly  the  same  wards  are  used  in 
a city  ordinance  and  In  a deed  they  have  entirely  different  mean- 
ings in  such  a significant  manner  as  to  not  constitute  a reverter 
in  the  case  of  the  deed,  but  to  constitute  a reverter  in  the  ease 
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of  the  ordinance.  For  corning  to  such  a conclusion,  we  find  no 
scintilla  of  authority  in  law  or  justification  in  reason.  W© 
do  believe,  therefore,  that  the  above  ordinances  gave  the  mayor 
and  comptroller  of  St.  Louis  the  authority  to  convey  the  prop- 
erty without  a possibility  of  reverter. 

Let  us  now  look  briefly  at  the  enabling  acts  of  the  Missouri 
Legislature  ’House  Bills  Nos.  457  and  459),  which  constitute  an 
authorization  for  the  state  to  accept  the  two  St.  Louis  properties. 
Both  bills  states  "The  title  acquired  by  the  State  of  Missouri  * * 
shall  be  upon  the  following  express  conditions,  to-wit,  that  after 
acquiring  the  said  institution  * * * the  State  of  Missouri  * # * 
shall  take  charge  of  said  institution  * * -«■  and  the  same  shall  be 
maintained  as  a state  hospital  for  the  insane*  * " 

Both  bills  also  state:  "Provided,  that  nothing  in  this  act 
shall  be  construed  to  prevent  the  State  of  Missouri  or  any  prop- 
erty agency  thereof  from  providing  for  the  care  and  treatment  of 
any  insane  person  or  persons  upon  any  premises  or  at  any  insti- 
tution other  than  the  premises  and  institution  transferred  to 
the  state  pursuant  to  this  act," 

We  b elieve  that  the  first  qJuoted  portion  of  this  bill  does 
nothing  more  than  state  the  uses  to  which  these  properties  shall 
be  put  after  acquisition,  and  that  the  last  quoted  portion  61ear- 
ly  provides  that  the  state  is  not  obligating  Itself  to  maintain 
these  institutions  perpetually  because  the  reservation  In  the 
state  of  the  power  to  provide  for  t he  care  of  "any  insane  person 
or  persons"  elsewhere,  means  that  if  the  state  so  chooses  it  may 
not  care  for  any  Insane  persons  at  the  St.  Louis  institution.  We 
do  not,  therefore,  believe  that  the  enabling  acts  referred  to 
above  would  prevent  the  state  from  accepting  title  without  pos- 
sibility of  reverter  to  the  grantor  City  of  St.  Louis.  Therefore, 
our  answer  to  your  first  question  is  that  if  at  any  time  the  State 
of  Missouri  should  cease  to  use  the  two  properties  in  question  for 
the  use  for  which  they  were  granted  to  the  state,  the  properties 
would  not  revert  to  the  City  of  St,  Louis.  In  view  of  our  answer 
to  your  first  question,  our  answer  to  the  second  question  is  that 
the  state  is  not  perpetually  bound  to  maintain  these  two  institu- 
tions at  their  present  location. 

It  also  follows  from  the  above  that  our  answer  to  your  3**<i 
question  is  that  in  case  the  State  of  Missouri  ceases  to  maintain 
these  institutions,  the  City  of  St.  Louis  would  not  be  entitled 
to  the  additions,  capital  improvements,  and  the  additional  per- 
sonal property  provided  after  the  transfer  of  title, 

CONCLUSION 

It  is  the  opinion  of  this  department  that  the  grant  by  the 
City  of  St.  Louis  to  the  State  of  Missouri,  on  Julyl9,  19^8,  of 
the  colony  for  feeble-minded  and  epileptics,  and  the  state  hospital 
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for  the  Insane  , were  absolute  grants  unconditioned,  and  without 
possibility  of  reverter}  that  the  State  of  Missouri  is  not  bound 
to  perpetually  maintain  the  two  above  institutions}  that  in  case 
the  state  should  crease  to  maintain  these  two  institutions  the 
personal  property  or  additions  made  to  them  after  the  grant  can- 
not revert  to  the  City  of  St,  Louis. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr*  Hugh  P.  Williamson. 


Very  truly  yours, 

HPW/ld  JOHN  M.  DALTON 

Attorney  General 


ELECTIONS: 

STATE  REPRESENTATIVES: 


file  n j 


A voter  residing  in  that  portion  of 
Kansas  City  located  in  Clay  County  and 
who  desires  to  vote  in  a special 
election  to  fill  a vacancy  in  the  office 
of  state  representative  must  comply 
with  the  city  registration  laws ; * precinct 
judges  and  clerks  to  be  same  in  number 
as  at  general  elections. 


January  5,  1953 


Honorable  Robert  G.  Kirkland 
Prosecuting  Attorney  of 

Clay  County  'a 

Liberty,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  recent  request  for  an  official 
opinion  of  this  office  regarding  a special  election  to  be  held  to 
fill  a vacancy  in  the  office  of  state  representative  created  by  the 
death  of  the  incumbent  who  was  reelected  at  the  general  election 
held  in  November  1952* 

Tour  first  inquiry  is  as  follows: 

"Is  a candidate  on  the  ballot  duly  and 
legally  nominated  if  the  only  nomination 
he  receives  is  that  of  the  county  central 
committee?" 

In  this  regard,  I am  enclosing  a copy  of  an  opinion  to  Mr. 

David  P.  Plummer,  Clerk  of  the  County  Court,  Clinton  County,  November 
16,  1950,  discussing  the  question  of  the  authority  of  political  com- 
raitties  to  nominate  a candidate  for  public  office  to  fill  a vacancy 
created  after  the  general  election,  which  I believe  is  aoplicable 
to  your  question. 

You  next  inquire  whether  registration  is  required  in  ard  21 
of  Kansas  City,  which  is  located  within  the  boundaries  of  Clay  County, 
in  connection  with  said  election.  Chapter  117,  RSMo  1949,  relates  to 
registrations  for  elections  in  cities  of  300,000  to  700,000,  which 
would,  of  course,  include  the  City  of  Kansas  City. 
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Section  117.020,  RSMo  1949,  provides  that  there  shall  be  a 
registration  of  voters  in  cities  which  have  three  hundred  thousand 
to  seven  hundred  thousand  inhabitants  as  follows: 

"In  all  cities  of  this  state  now  having 
or  which  hereafter  may  have  three  hundred 
thousand  inhabitants  and  not  over  seven 
hundred  thousand  inhabitants,  there  shall 
be  a registration  of  all  qualified  voters, 
and  the  registration  of  voters  and  the  conduct 
of  elections  held  in  such  cities  shall  be 
governed  by  the  provisions  of  this  chapter 
and  be  subject  to  the  general  election  laws 
of  this  state,  so  far  as  the  same  are  not 
inconsistent  or  in  conflict  herewith." 

Section  117.010,  sub- part  5,  defines  the  word  "election"  as 
used  in  this  chapter,  to  include  a special  election  as  follows: 

# 

"5.  Election*  shall  mean  any  general, 
special . municipal  or  primary  election, 
unless  otherwise  specified." 

(Underscoring  ours.) 

Section  117*290,  et  seq.,  specifies  the  time  and  method  of 
registration. 

From  the  foregoing  provisions,  we  are  of  the  opinion  that  a 
voter  residing  in  Ward  21  of  the  City  of  Kansas  City,  located  in 
Clay  County,  would  first  have  to  comply  with  the  registration  re- 
quirements imposed  by  Chapter  117,  RSMo  1949,  in  order  to  be  eligible 
to  vote  in  said  election. 

Tour  next  inquiry  is  as  follows: 

"In  connection  with  the  procedure  of  holding 
the  election,  may  voting  precincts  be  con- 
solidated and  how  many  judges  and  clerks  are 
required  for  each  voting  precinct?" 

We  are  unable  to  find  any  provision  in  the  statutes  for  con- 
solidating the  number  of  precincts  for  a special  election  for  state 
representative  and  must  therefore  conclude  that  the  county  court  or 
board  of  election  commissioners,  as  the  case  may  be,  have  no  such 
authority.  We  are  likewise  unable  to  find  any  provision  specifying 
the  number  of  election  judges  and  clerks  to  be  used  at  such  election 
and  are  of  the  opinion  that  the  same  number  of  judges  and  clerks  would 
be  appointed  as  are  appointed  at  the  regular  elections. 
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CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  in  a special 
election  held  to  fill  a vacancy  in  the  office  of  state  representative, 
a voter  residing  in  that  portion  of  Kansas  City  located  in  Clay  County, 
would  have  to  comply  with  the  registration  laws  governing  such  city 
in  order  to  be  entitled  to  vote  in  the  election. 

We  are  further  of  the  opinion  that  in  such  election  the  same 
number  of  judges  and  clerks  would  be  appointed  as  are  appointed  at 
the  regular  general  elections. 


Respectfully  submitted, 


D.  D.  GUFFEY 

Assistant  Attorney  General 


APPROVED: 


Attorney  General 


DDG:hr 

end. 


The  term  of  Honorable  Charles  P.  Ford  as  Com- 
missioner of  the  Bi-State  Development  Agency  is 
for  the  term  of  five  years  from  the  regular 
expiration  date  of  the  term  of  his  predecessor 
in  office  rather  than  five  years  from  the  date 
of  his  own  appointment  and  qualification. 


July  21,  1953 


Honorable  Hilton  M.  Kinsey 

Chief  Engineer 

Bi-State  Development  Agency 

915  Olive  Street 

St.  Louis  1,  Missouri 

Dear  Sir: 

You  request  an  official  opinion  of  this  Depart- 
ment as  followe: 

"On  April  28,  195>3»  the  Missouri  Senate 
gave  its  consent  to  the  appointment  of 
Charles  P.  Pord  as  a Commissioner  of  the 
Bi-State  Development  Agency.  The  letter 
from  the  Secretary  of  the  Semite  to  Governor 
Donnelly  stated  that  the  appointment  was  for 
’a  terra  ending  5 years  from  the  time  of  his 
appointment  and  qualification, * and  that  the 
appointment  was  'vice  Win.  G.  Marbury,  term 
expired. • 

"Mr.  Pord  qualified  and  took  oath  of  office 
on  May  U|,  19S>3*  The  term  of  Mr.  Wm.  G. 
Marbury  had  expired  on  November  9,  1952* 
but  he  continued  to  serve,  inasmuch  as  his 
successor  had  not  been  appointed. 

"S.B.  No.  100,  65th  G.A.,  wnich  provides 
for  the  appointment  of  these  commissioners, 
states  in  Section  2 that  succeeding  commis- 
sioners 'shall  hold  office  for  a terra  of  5 
years.*  It  occurs  to  us  that  if  the  term 
of  office  of  the  succeeding  commissioner  is 
to  begin  on  the  date  when  they  qualify,  as 
stated  by  the  Secretary  of  the  Senate  in  his 
letter  to  the  Governor,  then  the  provisions 
of  S.B.  No.  100  which  call  for  an  overlapping 
of  terms  would  be  completely  vitiated.  On 
the  other  hand,  if  the  term  begins  at  the  date 
of  expiration  of  the  preceding  commissioner. 
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then  the  successor  commissioner  would  not 
hold  office  for  a full  5>  year  term, 

"The  question  we  would  like  answered,  is  - does 
Mr,  Ford's  terra  of  office  expire  on  November 
9#  19f?7#  or  on  May  14#  19^8,  or  at  some  other 
date?" 


Provision  for  appointment  of  Ccrami3 si oners  of  the  Bi- 

State  Development  Agency  is  made  by  the  following  statutes: 

Sections  70.380j  70.390  and  7O.i4.OO,  RSMo  1949* 

n70.380,  Com.iissioners  of  bi-state  agency, 
appointment,  qualifications.—  Wi thin  ninety 
days  after  sections  70.380  to  70.44®  become 
effective  the  governor  shall,  by  and  with 
the  advice  and  consent  of  the  senate,  appoint 
five  commissioners  of  the  bi-state  development 
agency  created  by  compact  between  the  states 
of  Missouri  and  Illinois.  If  the  senate  is 
not  in  session  at  the  time  for  making  any  ap- 
pointment, the  governor  shall  make  a temporary 
appointment  as  in  case  of  a vacancy.  All  com- 
missioners so  appointed  shall  be  qualified 
voters  of  the  state  of  Missouri  and  shall  re- 
side within  the  bi-state  development  district 
established  by  the  compact," 


"70,390.  Terms  of  commissioners. —Of  the  com- 
missioners first  appointed  one  shall  be  appoint- 
ed to  serve  for  a terra  of  one  year,  one  for  two 
years,  one  for  three  years,  one  for  four  years 
and  one  f cr  f ive  years.  At  the  expiration  of  the 
term  of  each  commissioner  and  of  each  succeeding 
commissioner,  the  governor  shall,  by  and  with 
the  advice  and  consent  of  the  senate,  appoint 
a successor  who  shall  hold  office  for  a term 
of  five  years.  Bach  commissioner  shall  hold 
office  until  his  successor  has  been  appointed 
and  qualified." 


"70.ij.00.  Vacancies  filled,  how. —Vacancies 
occurring  in  the  office  of  any  commissioner 
shall  be  filled  by  appointment  by  the  governor, 
by  and  with  the  advice  and  consent  of  the 
senate,  for  the  unexpired  term.  In  any  case 
of  vacancy,  while  the  senate  is  not  in  session. 
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the  governor  shall  make  a temporary  appoint- 
ment until  the  next  meeting  of  the  senate, 
when  he  shall  nominate  some  person  to  fill 
such  office.” 

The  question  to  which  you  wish  an  answer  is:  Is  the 
term  of  a Commissioner  for  five  years  from  the  date  of  appoint- 
ment or  is  his  term  for  the  period  of  five  years  from  the  ex- 
piration of  the  terra  of  his  predecessor. 

A substantially  identical  question  was  answered  by  the 
Supreme  Court  of  Missouri  in  1889  in  State  ex  rel.  Withers  vs. 
Stonestreet,  99  Mo.  361,  The  pertinent  facts  in  that  case 
were  as  follows:  The  Legislature  in  1879  provided  for  the 
appointment  of  an  Inspector  of  petroleum  oils.  The  statutory 
provisions  for  such  appointments  were: 

(These  statutes  are  quoted  in  State  vs.  Stone- 
street,  supra,  l.c.  370,  371:) 

"'Sec,  5830*  The  governor  shall  appoint,  for 
each  of  the  cities  of  St.  Louis,  Hannibal,  St. 
Joseph  and  Kansas  City,  and  for  such  other 
cities  and  towns  as  shall,  by  the  authorities 
thereof,  petition  to  him  therefor,  an  Inspector 
of  petroleum  oils,  kerosene,  gasoline,  or  any 
product  of  petroleum,  by  whatever  name  known, 
which  may  be  manufactured,  offered  for  sale, 
or  sold  for  consumption  for  illuminating  pur- 
poses, within  the  state.  Lach  inspector  shall 
be  a resident  of  the  city  or  town  for  which  he 
Is  appointed,  hold  his  office  for  two  years 
from  the  date  of  his  appointment,  and  until 
his  successor  is  duly  appointed  and  qualified, 
and  shall,  at  his  own  expense,  provide  himself 
with  the  necessary  instruments  and  apparatus 
for  testing,  gauging  and  branding  the  oils 
and  fluids  by  him  inspected. 

"'Sec.  5852.  Whenever  any  vacancy  occurs 
under  this  article  by  death,  resignation,  re- 
moval from  office  or  otherwise,  the  mayor  of 
the  city,  where  the  vacancy  happens,  shall 
immediately  certify  the  same  to  the  governor, 
who  shall  appoint  and  commission  his  succes- 
sor for  the  remainder  of  the  term  of  office 
as  herein  provided;  and  in  all  cases  where  an 
inspector  shall  be  charged,  by  indictment  or 
information,  for  a violation  of  the  duties  of 
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his  office , as  hereinbefore  provided,  the 
governor  may  suspend  him  from  the  duties 
of  his  office  and  appoint  another  one  to 
fill  such  vacancy  during  the  t me  such  in- 
spector shall  remain  suspended. * ” 

It  should  be  noted  that  the  above  statutes  provided 
for  the  term  of  two  years,  but  set  no  time  for  the  consnence- 
ment  or  ending  of  such  term.  In  compliance  with  said  statutes 
the  Governor  of  Missouri  appointed  the  first  Inspector  for 
Kansas  City  for  the  term  of  twp  years  from  June  lG,  1879* 
Thereafter,  other  persons  were  appointed  for  two  year  terms, 
all  of  which  were  to  expire  on  June  18  of  odd  years.  On  June 
1|..  1885#  one  Keedy  was  appointed  for  a term  expiring  June  18, 
lo87*  However,  no  appointment  was  made  for  the  term  commencing 
June  18,  1887,  and  Keedy  remained  in  offioe  until  September  26, 
1888,  When  the  Governor  appointed  one  Belt  to  that  offioe  and 
issued  to  him  a commission  for  two  years  expiring  September  26, 
1890.  On  June  7#  1889#  the  succeeding  Governor  appointed 
Stonestreet  for  a term  of  two  years  from  and  after  June  18, 

1889#  to  fill  the  office  which-  Belt  then  occupied.  This  was 
an  action  in  <^uo  Warranto  against  Stonestreet  to  determine 
the  legality  of  his  claim  to  the  office.  It  was  necessary  to 
determine  whether  belt's  term  was  for  two  years  from  the  date 
of  his  appointment  as  stated  in  his  commission  or  whether  his 
term  was  for  two  years  from  the  regular  expiration  date  of  the 
term*  of  his  predecessor  in  office.  The  Court  decided  that 
Stonestreet  was  legally  entitled  to  said  office,  and  that  the 
appointment  of  Belt  was  for  the  term  of  two  years  from  and  after 
June  18,  1887,  rather  than  two  years  from  his  appointment  on 
September  26,  1888.  The  reasoning  of  the  Court  is,  in  port, 
ns  follows,  at  l.c.  372#  373  and  37lj.: 

"The  statute  is  silent  on  the  point  as  to 
the  beginning  of  the  first  appointee's  term, 
and  the  reason  for  this  is  most  obvious, 
since,  the  power  of  appointment  being  lodged 
In  the  executive,  it  belonged  to  him  in  fact, 
if  not  In  law,  to  determine  the  time  of  the 
inception  of  the  actual  official  terra  of  such 
appointee;  the  duration  of  that  term  was  al- 
ready fixed  by  law.  But  if  the  legislature, 
being  possessed  of  the  power,  had  fixed  the 
date  of  the  commencement  of  the"  first  ap- 
pointee's official  term,  it  would  not  be 
questioned  that  such  initial  point,  being 
once  made  sure  and  steadfast,  would  recur 
at  every  corresponding  period  of  two  years. 
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This  must  be  true,  or  else  the  premises 
from  which  this  conclusion  is  drawn,  sus- 
tained as  it  is  by  authority,  that  a 'term 
of  office  uniformly  designates  a fixed  and 
definite  period  of  time,'  must  be  false. 

As  the  legislature  did  not  fix  the  date 
when  the  official  term  of  the  first  ap- 
pointee under  the  new  law  was  to  begin, 
this  date  was  necessarily  left  to  be  fixed 
by  the  appointing  power;  but,  when  fixed, 
the  determination  thus  reaohed  must  have 
been  as  effectual  in  all  its  incidents  and 
consequences  as  if  previously  made  by  the 
legislature.  This  also  must  be  true,  or 
else  it  must  be  true  that  the  executive 
was  incapable  of  fixing  such  initial  point, 
and  that,  therefore,  it  never  was  fixed, 
which  is  an  impossible,  as  well  as  an  ab- 
surd,  supposition, 

"This  reasoning  leads  to  this  result:  'That 
the  date  of  the  appointment,  first  made  by 
the  governor  for  the  office  in  question, 
initiated  the  official  term  of  the  first  ap- 
pointee, and  that  all  subsequent  appointment 
necessarily  had  reference  to  such  initial 
period,  and,  so  far  as  lawful,  conformed 
thereto.  This  conclusion  is  well  sustain- 
ed by  authority.  Attorney  Cenoral  ex  rel, 
v.  Love,  39  N.J.L,  4/6,  is  decisive  of  this 
point.  And  the  general  rule  is  elsewhere 
recognized  that  when  no  time  is  mentioned 
in  the  low,  from  which  the  term  shall  com- 
mence, it  must  begin  to  run  from  the  date 
of  election*  State  ox  rel,  v.  Constable, 

7 Ohio,  7;  Marsli.  il  v\  Harwood,  £ lid.  h-Qj 
Hughe 8 v,  liucklnghamT  5 S,  & II,  632, 

"These  last,  though  election  cases,  furnish 
a strong  analogous  support  to  the  view  al- 
ready expressed,  showing  as  they  do,  the 
urgent  necessity  felt  of  having  some  deter- 
minate period  at  which  and  from  which  offi- 
cial terms  shall  begin.  The  law  favors 
uniformity,  but  uniformity  cannot  be  ob- 
tained except  by  the  establishment  of  an 
inflexible  rule.  And  the  course  in  the 
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office  of  tho  executive  In  regard  to  ap- 
pointment of  the  first  appointee,  the 
language  of  his  commission,  and  the  lang- 
uage of  all  subsequent  commissions,  ex- 
cept that  of  relator,  fixing  the  beginning 
of  such  official  terra  at  June  18,  biennially, 
as  the  period  from  which  to  reckon  the  dura- 
tion of  such  term,  affords  a contemporaneous, 
as  well  as  a continuous,  exposition  of  the 
meaning  of  the  law,  and  of  the  intention  of 
its  makers,  that  is  not  without  value  in 
the  present  investigation*  Such  contempo- 
raneous and  continuous  construction,  in 
the  absence  of  anything  of  a countervailing 
character,  should  be  sufficient  per  se  to 
settle  the  controversy  on  the  point  Tn  hand 
adversely  to  the  relator, 

(L.c.  375,  376:) 

"*  * # inasmuch  as  the  term  of  office  of  the 
first  appointee  begun  on  the  eighteenth  day 
of  June,  1879,  and  continued  for  two  years 
from  and  after  that  date,  that  the  term  of 
office  of  each  successive  appointee,  whethor 
for  a whole  term  or  for  the  part  of  an  un- 
expired terra,  was  regulated  and  controlled 
by  the  date  fixed  by  the  first  appointment; 
and  that  it  was  beyond  the  power  of  the 
executive,  when  making  subsequent  appoint- 
ments, to  ignore  or  disregard  the  tenure 
of  office  thus  first  established.  It  was 
as  binding  upon  after-coming  executives,  as 
if  in  terms  it  had  been  so  fixed  by  the  leg- 
islature, And  it  may  be  said,  in  concluding 
this  paragraph,  that  the  sections  of  the 
statutes,  which  have  been  discussed,  are  by 
no  means  peculiar  in  providing  that  a coal 
oil  inspector  shall  hold  his  office  until 
his  successor  is  elected  and  qualified, 

Thie  provision  is  one  common  both  to  our 
organic  and  statutory  law,  * 
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This  case  was  extensively  quoted  with  approval  by  the 
Supreme  Court  in  State  ex  inf*  vs*  Williams,  222  Mo,  268,  l.c. 
278,  et  seq.  The  statutory  provisions  provided  for  the  ap- 
pointment of  Commissioners  to  the  Bi-State  Development  Agency 
quoted  above  are  similar  to  the  provisions  of  the  statutes  in 
State  ex  rel*  Withers  vs*  Stonestreet,  supra,  in  that  the 
G-overnor  is  authorized  to  appoint  Commissioners  for  a definite 
term  of  years  but  no  specific  time  of  commencement  or  ending 
of  such  terms  are  specified*  It  is  further  apparent  that  the 
intent  of  the  Legislature  was  to  provide  for  rotation  of  the 
terms  of  each  Commissioner,  so  that  there  would  be  a Commis- 
sioner appointed  each  year,  and  yet  there  would  remain  on  the 
j3oard  at  all  times,  four  experienced  Commis  si  oners.  It  is 
further  apparent  that,  where  the  term  of  a Commissioner  com- 
mences at  the  time  of  his  appointment  and  runs  for  five  years 
thereafter,  any  delay  in  appointing  a new  Commissioner  would, 
over  a period  of  years,  have  the  effect  of  destroying  the 
legislative  scheme  for  the  regular  rotation  of  the  Commission- 
ers of  the  Agency* 


CONCLUSION 

It  is,  therefore,  the  opinion  of  tills  office  that  the 
term  of  Honorable  Charles  P*  Ford  as  Commissioner  of  the  Bi- 
State  Development  Agency  is  for  the  terra  of  five  years  from 
the  regular  expiration  date  of  the  term  of  his  predecessor 
in  office  rather  than  five  years  from  the  date  of  his  own 
appointment  and  qualification* 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  ray  Assistant,  Mr,  Paul  McGhee. 


Yours  very  truly. 


PMcG : irk 


JOHN  M*  DALTON 
Attorney  General 


SHI  SHIFTS: 
TL. AGES 
.OS^S: 


VJhen  subpoenas,  summons  ana  warranty  all  in  one  case, 
are  civen  to  the  sheriff  for  service  on  one  trip,  that 
for  all  such  service  by  the  sheriff,  he  is  entitled  t<o 
receive  m lea^e  only  for  service  had  on  one  person  wnich 
should  be  computed  on  service  to  the  most  remote  point 
and.  returi  . If,  for  good  cause  shown,  sheriff  is  unable 
to  make  all  such  service  on  the  same  trio,  he  shall  be 
entitl  d to  additional  necessp^y  milea  e required  to 
make  such  service  wnich  must  be  apt  roved  by  the  rbse- 
cutin  attorney  and  county  court,  however,  in  no  case 
shall  the  sheriff  be  entitled  to  out  one  mil< are  for 
service  in  any  single  case  on  any  one  person. 


October  1§  1953 


Honorable  Paul  Knuds en 
Prosecuting  Attorney 
Caldwell  County 
Kingston,  Missouri 

Dear  Sir* 

This  will  acknowledge  receipt  of  your  reoent  requeet 
for  an  opinion  which  reads* 

"The  Magistrate  of  our  county  has 
asked  me  to  write  for  your  opinion 
in  relation  to  Court  costs  on  Sheriff's 
mileage. 

"'When  there  are  subroeaas , summons  and 
wax*rants,  etc.,  delivered  to  the  Sheriff 
for  service,  and  it  Is  not  possible  for 
the  Sheriff  to  serve  said  papers  on  his 
first  trip,  and  he  must  make  a second 
trip  to  Berve  said  papers,  is  the  Court 
then  justified  in  taxing  the  extra 
mileage  for  the  second  trip  us  Court 
costs? 

"If  thane  Is  justification  for  the  extra 
mileage,  then  Is  there  a limit  to  the 
number  of  trips  that  can  be  made  for  the 
purpose  of  serving  said  papers,  or  is  it 
left  entirely  up  to  the  Court  to  deter- 
mine what  would  be  a reasonable  mileage 
for  s aid  purpose?" 

We  assume,  for  the  sake  of  this  opinion,  that  the  sub- 
poenas, summons  and  warrants  referred  to  in  your  request  all 
apply  to  Jus t one  caso.  In  hing  v.  Charles  Vogel  Paint  and 
Glass  Co.,  46  ho*  App*  374*  1*  c*  377#  the  court  held  that 
the  entire  subject  of  costs  in  both  civil  and  oriminal  cases 
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la  a matter  of  statutory  enactment  and  all  statutes  must  be 
strictly  construed  and  an  officer  claiming  costs  must  be  able 
to  put  his  finger  on  the  statute  authorizing  their  taxation* 
See  also  State  ex  rel*  brown,  lij6  Mo.  401#  1*  o.  Li 06,  wherein 
the  court  held  that  no  public  officer  is  entitled  to  any  fee 
or  compensation  unless  it  is  so  provided  by  statute.  This 
same  rule  will  likewise  apply  to  mileage.  Sections  57*260 
and  57*300,  KSMo  194-9#  and  Section  57*290,  Vernon's  Annotated 
Missouri  Statutes,  August  1953#  are  the  particular  statutory 
provisions  providing  for  fees  and  mileage  for  services  render- 
ed by  sheriffs  and  costs  in  the  case.  Section  57*260,  supra, 
reads  in  part: 

"57*260.  Fees  of  sheriff  a .—Fees  of 
sheriffs  shall  be  allowed  for  their 
services  as  follows: 

"For  each  mile  actually  traveled 
in  serving  any  venire  summons,  writ, 
subpoena  or  other  order  of  court  when 
served  more  than  five  miles  from  the 
place  where  the  court  is  held,  pro- 
vided that  such  mileage  shall  not  be 
charged  for  more  than  one  witness 
subpoenaed  or  venire  summons  or  other 
writ  served  in  the  same  cause  on  the 
same  trip. 

# #No  milea,  e fees  for  serving 
any  writ,  summons  or  other  legal  pro- 
cess shall  be  collected  unless  the 
sheriff  snail  actually  travel  the 
distance  for  which  he  makes  such 
charge;  # * 

Section  57*3°0»  supra,  reads: 

m57*300*  Mileage  of  sheriffs  in 
criminal  cases.— Sheriffs,  county 
marshals  or  other  officers  shall 
be  allowed  for  their  services  in 
criminal  cases  and  in  all  proceed- 
ings for  contempt  or  attachment  as 
follows:  Ten  cents  for  each  mile 
actually  traveled  in  serving  any 
venire  summons,  writ,  subpoena  or 
other  order  of  court  when  served 
more  than  five  miles  from  the  place 
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where  the  court  Is  held;  provided, 
that  such  mileage  shall  not  be 
charged  for  more  than  one  witness 
subpoenaed  or  venire  summons  or 
other  writ  served  in  the  same  cause 
on  the  same  trip.” 

The  two  foregoing  provisions,  namely  Sections  57»280 
and  i>7»300,  supra,  respectively,  clearly  indicate  that  it 
was  the  legislative  intent  that  the  sheriff  shall  serve, 
if  at  all  possible,  all  subpoenas,  summons  and  warrants  in 
any  one  case  on  the  same  trip,  and  that  for  all  such  services 
rendered  during  the  one  trip,  he  shall  receive  only  mileage 
for  service  on  one  person  and,  in  such  case,  this  mileage 
should  be  computed  on  service  to  the  most  remote  point  and 
return.  However,  this  is  not  true,  as  this  department  has 
frequently  held  in  previous  opinions,  when  service  is  had 
on  persons  not  in  the  same  cause  or  not  on  the  same  trip. 

Just  what  the  legislative  intent  was  in  providing  that 
sheriffs  shall  be  entitled  to  only  mileage  for  one  service 
in  serving  subpoenas,  summons  and  warrants  in  the  same  cause 
on  the  same  trip  is  not  certain.  However,  we  believe  that 
it  was  to  eliminate  a lot  of  additional  and,  in  many  in- 
stances, unnecessary  costs  in  the  case.  frequently,  service 
on  all  persons  can  easily  be  made  on  one  trip,  however,  we 
are  inclined  to  believe  that  if,  for  some  good  cause,  such 
as  the  sheriff  being  unable  to  serve  any  one  person  because 
of  their  absence  from  the  address  given  and  no  one  was  pre- 
sent that  service  can  be  had  upon  at  said  address  or  the 
sheriff  was  unable  to  complete  the  service  for  lack  of  time, 
in  such  case  it  would  require  an  additional  trip  to  complete 
service  and,  in  such  instance,  the  sheriff  would  be  entitled 
to  additional  mileage. 

You  further  inquire  if  there  is  justification  for  extra 
mileage,  then  is  there  a limit  to  the  number  of  trips  that 
can  be  made  or  is  it  left  entirely  up  to  the  court  what 
would  be  a reasonable  mileage  for  said  purpose. 

Under  Section  550.190  and  Section  550,220,  KSHo  19/+9* 
it  is  provided  that  the  prosecuting  attorney  shall  strictly 
examine  fee  bills  on  costs  in  criminal  cases  for  allowances 
against  the  state  or  county  and  when  he  finds  them  to  be 
correct,  he  shall  report  same  to  the  judge  of  the  court. 

Under  the  foregoing  provisions,  we  are  of  the  opinion  that 
the  prosecuting  attorney  must  approve  said  fee  bills  and 
that  before  so  doing,  he  certainly  should  be  convinced  that 
any  extra  mileage  traveled  on  additional  trips  was  absolutely 
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necessary  and,  likewise,  every  bill  of  costs  presented  to 
the  county  court  ciust  be  examined  and  certified  to  by  the 
judge  and  prosecuting  attorney# 

Therefore,  we  are  of  the  opinion  that  notwithstanding 
the  fact  that  summons,  subpoenas  and  warrants  all  in  one 
case  were  directed  to  the  sheriff  for  service  on  one  trip, 
if,  for  good  cause  shown,  it  became  necessary  for  the  sheriff 
to  make  an  additional  trip  for  such  service,  that  he  should 
be  allowed  additional  mileage  traveled  which,  of  course, 
must  finally  be  approved  by  the  prosecuting  attorney  and 
court  before  such  costs  can  be  paid# 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that 
when  subpoenas,  summons  and  warrants,  all  in  one  case,  are 
given  to  the  sheriff  for  service  on  one  trip,  that  for  all 
such  service  by  the  sheriff,  he  is  entitled  to  receive 
mileage  only  for  service  had  on  one  person  which  should  be 
computed  on  service  to  the  most  remote  point  and  return# 

If,  for  good  cause  shown,  the  sheriff  is  unable  to  make 
all  such  service  on  the  same  trip,  then  he  shall  be  entitled 
to  additional  necessary  mileage  required  to  make  such  service, 
which  must  be  approved  by  the  prosecuting  attorney  and  county 
court#  However,  in  no  case  shall  the  shoriff  be  entitled  to 
but  one  mileage  for  service  in  any  single  case  on  any  one 
person. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Mr.  Aubrey  R.  Hammett,  Jr# 


Very  truly  yours. 


JOHN  M.  DALTON 

Attorney  General 


ARH/anr 


If  an  employer  seeks  to  penalize  an  employee  for 
taking  time  off  from  his  employment  to  vote,  on  the 
ground  that  such  employee  did  not  utilize  such  time 
to  vote,  the  burden  of  proof  that  the  employee  did 
not  vote  is  upon  the  employer. 

All  of  the  employees  or  any  number  of  such  employees 
of  a company,  may  designate  a representative  to  re- 
quest of  their  employer  that  they  be  absent  from  their 
employment  for  the  purpose  of  voting. 


November  13#  1953  ' 


Honorable  Frank  Xostron 

Representative#  7th  District  of  St.  Louis 

1915  Congress 

St.  Louis,  Missouri 

Dear  Sir: 

In  your  recent  request  for  an  official  opinion  you  state: 

"In  reference  to  our  discussion  at  the  Council 
meeting  on  October  U+,  pertaining  to  tho  stat- 
utes of  the  State  of  iiissouri  under  Section 
129.060,  I a-  enclosing,  for  the  refreshment 
of  your  memory,  the  language  of  the  Section 
as  presently  constituted, 

"I  am  in  possession  of  an  opinion  from  the  At- 
torney General  which,  in  essence,  states  thtt 
this  Lection  covers  all  elections,  whether  they 
be  state,  local,  or  national  in  scope.  The 
other  matters  which  need  to  be  determined  are: 

”i irst,  it  states  that  the  individual  so  ab- 
senting himself  for  the  purpose  of  voting  shall 
not  be  threatened  with  discharge  or  any  other 
penalty  from  the  employer  * if  he  votes.*  In 
this  regard,  it  might  be  well  to  isolate  the 
burden  of  proof,  that  is,  if  the  employee  must 
prove  that  he  has  voted  when  given  time  off. 

TIow  can  this  be  accomplished  under  our  present 
systom  in  the  City  of  St.  Louis?  Or#  if  the 
burden  of  proof  is  on  the  employer,  we  need 
not  worry  about  that  aide  of  it. 

"Secondly,  and  more  important,  is  the  qiestion 
of  notifying  the  employer,  which  under  the  Sec- 
tion states  that  request  shall  be  made  for  such 
leave  of  absence  prior  to  the  day  of  election. 

The  question  involved  is  this:— Does  eaoh  and 
every  employee  have  to  notify  their  employer  as 
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individuals  that  they  wish  allotted  time  off 
on  election  day,  or  will  it  suffice  in  the 
event  there  is  an  organization  representing 
all  employees,  for  that  organization  to  notify 
the  employer  in  behalf  of  its  members.  We 
must  bear  in  mind  that  the  employer  has  enter- 
ed into  contractual  relations  with  the  employee 
group  as  such  for  representation  purposes,  and 
to  prevent  the  necessity  of  individual  repre- 
sentation. Whether  this  applies  in  the  broader 
scope  beyond  wages,  hours  and  working  conditions, 
and  many  other  matters  which  come  under  a contrac- 
tual agreement  is  a matter  we  need  to  determine. 

"So  1 think  that  there  are  two  questions  we  would 
likB  clarified: 

"1.  As  above  stated,  is  the  burden  of  proof  on 
the  individual  that  he  has  voted  when  given  time 
off,  or  is  it  up  to  the  employer  to  prove  that 
he  has  not. 

"2.  Again  as  above  mentioned,  must  each  individual 
request  time  off  under  this  Section,  or  can  an  or- 
ganization under  representative  contract  with  the 
company  speak  in  behalf  of  all  employees  who  are 
members  of  that  organization. 

"I  deem  it  to  be  extremely  important  that  these 
matters  be  clarified  and  certainly,  whatever  you 
can  do  in  this  respect  will  be  most  helpful  and 
greatly  appreciated." 

Section  129.060,  RSMo  19^9 » as  amended  by  Senate  Bill  235* 
which  was  enacted  by  the  67th  General  Assembly,  reads  as  follows: 

"Any  person  entitled  to  vote  at  a general  elec- 
tion held  within  this  State,  or  any  primary  elec- 
tion held  in  preparation  for  such  general  elec- 
tion, shall,  on  the  day  of  suoh  election  be  en- 
titled to  absent  himself  from  any  services  or 
employment  in  which  he  is  then  engaged  or  em- 
ployed, for  a period  of  three  hours  between  the 
time  of  opening  and  the  time  of  closing  the  polls 
for  the  purpose  of  voting;  and  any  absence  for  such 
purpose  shall  not  be  sufficient  reason  for  the 
discharge  of  or  the  threat  to  discharge  any  such 
person  from  such  services  or  employment;  and  such 
employee,  if  he  votes,  shall  not,  because  of  so 
absenting  himself,  be  liable  to  any  penalty,  nor 
shall  any  deduction  be  made  on  account  of  such 
absence  from  his  usual  salary  or  wages;  provided, 
however,  that  request  shall  be  made  for  such  leave 
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of  absence  prior  to  the  day  of  election,  and 
provided  further,  that  this  section  shall  not 
apply  to  a voter  on  the  day  of  election  if 
there  be  three  successive  hours,  while  the 
polls  are  open,  in  which  he  is  not  in  the  ser- 
vice of  his  employer. 

"The  employer  may  specify  any  throe  hours  be- 
tween the  time  of  opening  and  the  time  of  clos- 
ing the  polls  during  which  such  employee  may 
absent  himself  as  aforesaid.  Any  person  or 
corporation  who  shall  refuse  to  any  employee 
the  privilege  hereby  conferred,  or  who  shall 
discharge  or  threaten  to  discharge  any  employee 
for  so  exercising  the  privilege,  or  who  shall 
subject  the  employee  to  a penalty  or  reduction 
of  wages  because  of  the  exercise  of  such  privi- 
lege, or  who  shall  directly  or  indirectly  vio- 
late the  provisions  of  this  section  shall  be 
deemed  guilty  of  a misdemeanor  and  upon  convic- 
tion thereof  shall  be  fined  in  any  sum  not  ex- 
ceeding $500.00." 

We  believe  that  you  are  correct  in  interpreting  the  lan- 
guage of  the  above  bill  to  moan  that  the  avoidance  of  any  pen- 
alties by  an  employee  is  dependent  upon  the  employee  voting  in 
the  time  allotted  by  his  employer  for  him  to  do  so;  that  is  to 
say,  that  if  an  employee  takes  off  from  his  employment  for  the 
three  hours  to  vote  and  does  not  vote  he  may  be  penalized  by 
his  employer  for  so  doing.  Such  appears  to  be  the  clear  meaning 
of  the  bill. 

Your  first  question  is:  Is  the  burden  of  proof  on  the  in- 
dividual that  he  has  voted  when  given  time  off,  or  is  it  up  to 
the  employer  to  prove  that  he  has  not? 

In  the  normal  course  of  events  it  would  seem  that  there 
would  be  no  occasion  for  the  employee  either  to  have  to  prove 
that  he  had  voted  or  for  the  employer  to  seek  to  prove  that 
the  employee  had  not  voted.  Obviously  the  employee  would  not 
raise  the  question  against  himself.  This  issue  would,  therefore, 
only  arise  when  the  employer  sought  to  penalize  the  employee  for 
taking  time  out  for  voting  and  not  voting.  In  such  circumstances 
we  believe  that  the  burden  would  be  upon  the  employer  to  prove 
that  the  employee  did  not  vote.  It  is  a general  principle  of 
law  that  a person  who  predicates  an  action  upqn  an  assumed  fact, 
must,  if  called  upon  to  justify  the  action,  prove  the  fact. 
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It  Is  also  a principle  of  law  that  a person  is  assumed, 
in  the  absence  of  proof  to  the  contrary,  to  obey  the  law.  In 
this  Instance  we  believe  that  the  meaning  of  Section  129.060, 
supra,  as  amended  by  Senate  Bill  No.  235  is,  as  we  have  said, 
that  if  an  employee  takes  time  off  from  his  employment  to  vote 
he  will  vote. 

If  an  employer  seeks  to  penalize  an  employee  for  taking 
time  off  to  vote  and  not  using  that  time  to  vote,  we  believe 
that  the  employer  must,  in  order  to  justify  his  penalizing  ac- 
tion, prove  that  the  employee  did  not  vote. 

Your  second  question  is:  Must  each  individual  request 
time  off  under  this  section,  or  can  an  organization  under  rep- 
resentative contract  with  the  company  speak  in  behalf  of  all 
employees  who  are  members  of  that  organization? 

We  are  unable  to  see  anything  in  Seotion  129.060,  supra, 
which  would  prohibit  all  of  the  employees  of  a company  from 
designating  a representative  to  request  of  the  employer  a leave 
of  absence  for  each  such  employee  for  voting  purposes,  and  to 
arrange  with  the  employer  for  the  time  of  absence  from  his  em- 
ployment of  each  employee.  Such  procedure  would  appear  to  be 
practicable,  and  would  effect  a considerable  saving  of  time  of 
both  the  employee  and  the  employer, 

CONCLUSION 


It  is  the  opinion  of  this  department  that  if  an  employer 
seeks  to  penalize  an  employee  for  taking  time  off  from  his  em- 
ployment to  vote,  on  the  ground  that  such  employee  did  not  util- 
ize such  time  to  vote,  that  the  burden  of  proof  that  the  employee 
did  not  vote  is  upon  the  employer. 

It  is  the  further  opinion  of  this  department  that  all  of  the 
employees,  or  any  number  of  such  employees,  of  a company,  may  desig- 
nate a representative  to  request  of  their  employer  that  they  be  ab- 
sent from  the  1r  employment  for  the  purpose  of  voting. 

The  foregoing  opinion,  whioh  I hereby  approve,  was  prepared 
by  my  assistant,  Mr,  Hugh  P.  Williamson, 


Yours  very  truly. 


HPW/ld 


JOHN  M.  D ALTON 

Attorney  General 


INSURANCE:  Articles  of  Incorporation  of  Automobile 
Owners  Safety  Insurance  Company. 


January  /,  lfi>3 

Ff  f l Fn~| 

/A/  -j 

i i ' 


honorable  C.  Lawrence  Leggett 
Superintendent,  Division  of  las  irauce 
Department  of  Business  ana  Adainls tratlou 
Jefferson  City,  Missouri 

near  >ir» 

Receipt  la  acknowledged  of  your  letter  ol  January  >tn 
In  wnioti  you  submitted  to  tala  office  on  executed  copy  of 
original  Incorporators • declaration  of  intention  to  form 
a stock  casualty  insurance  company  under  toe  name  of  Auto- 
lit-  owners  safety  Insurance  Company,  together  witn  proof 
of  publication  ol  auon  declaration  ao  required  by  laa. 

An  examination  of  tne  publication  fails  to  disoloaa  to# 
signatures  and  addresses  of  tas  tnlrtesn  original  incorpora- 
tors as  snovn  lu  tae  executed  copy  of  declaration  of  inten- 
tion lorwardsd  witn  tae  aufldavit  of  publication.  It  la  not 
considered  taat  tills  apparent  over si gut  on  tae  part  of  tae 
publlaner  will  auxe  it  necessary  to  republian  tne  ueolara- 
tlon  ol  intention.  Tne  documents  mentioned  nave  been  exauined 
and  lound  to  be  in  aooordanoe  witn  tae  provisions  of  ec- 
tiou  j/J.010  to  motion  p/J.^uo,  IMM  1 ii+),  aad  not  Inconsis- 
tent witn  tne  Constitution  and  Laws  ol  uw  State  of  Missouri 
and  tae  United  States. 


Hespeo tf uily  submitted, 

JULIAN  L.  O'UALLni 

Assistant  Attorney  General 


ArVhoVlD: 


J.  A.  X'Al  LiOii 

Attorney  general 


JL  'Mil* 


INSURANCE:  Articles  of  incorporation  of  Grant  Mutual 

Insurance  Company. 

April  1,  1953 


FILED 


Honorable  C.  nawrence  be^ett 
Superintendent  ol  tne  Division  of  Iusurunoe 
.department  ol  Business  and  < ualni  strati  on 
Jeileraon  building 
Jefferson  City,  Missouri 

Dear  Mr.  U>&&ett: 

In  compliaiice  witu  your  request  of  recent  uate, 
on  executed  copy  of  original  articles  01  Incorporation 
of  the  proposed  Grant  Mutual  Insurance  Company,  to^etner 
witn  proof  of  publication  ol  toe  same,  u ava  been  reviewed 
by  tnis  oil  ice  pursuant  to  tne  directive  contained  in 
.section  3/J*22o  hdMo  1>4>* 

It  is  tile  opinion  ol  this  of  a ice  that  the  articles 
of  incorpora tion  of  tne  proposed  Grant  Mutual  Insurance 
Company,  to  be  organized  subject  to  the  provisions  of 
actions  379*105  to  Homo  1949s  *r*  in  accordance 

with  the  provisions  of  said  cited  statutes,  anu  not  in- 
consistent with  the  constitution  unu  laws  ol  tnis  state 
and  the  United  itates. 

Tnis  opinion,  wnloh  I nereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Julian  b.  O'Malley. 

fours  very  truly. 


Jj.Ul  M. 

Attorney  General 


JLu 'M: lw 


INSURANCE:  Ai-aendLaent  of  Articles  of  incorporation  ol  Postal 

Life  and  Casualty  Insurance  Co.apany. 


FILED 


Honorable  0*  Lawrence  ueggett 
Superintendent  ol  tne  Division  ox  Insurance 
Department  ol  business  and  Aumlnis tration 
Jeilerson  building 
Jellerson  City,  Missouri 

Dear  Mr*  Leggetts 

In  compliance  eitn  you r recent  request,  a ctr tilled 
copy  ol  tne  minutes  ol  tne  annual  meetings  ol  directors 
and  stockholders  oi  Postal  nils  ami  casualty  Insurance 
Company , Kansas  City,  Missouri,  convened  on  January  if, 
iy53»  das  been  reviewed. 

It  is  tne  opinion  ol  tills  ollice  tnat  tue  proceed- 
ings described  in  tne  preceding  paragrapn  are  in  accord- 
ance witu  applicable  statutes  and  not  inconsistent  witn 
tiie  constitution  and  laws  ol  tnls  state  and  tie  United 
States. 

Xnis  opinion,  wiiion  I hereby  approve,  waa  prepared 
by  my  Assistant,  Mr.  Julian  L.  o'Mslley. 

lours  very  truly. 


.*  <4.  ualxon 

attorney  General 


JL0*M:iw 


TAXATION: 


Insurance  companies  may  deduct  intangible 
personal  property  tax  in  computing  premium 
INSURANCE:  tax  under  Section  li4_8.i4.OO , RS  Mo  194-9* 

7 /* 


ALTON 


iT-TW 

ji  i i« 


PILED 


April  14.,  19t>3 


John  C.  Johnson 

xxxxxxxx 


Honorable  C.  Lawrence  Leggett 
Superintendent 
Division  of  Insurance 
Jefferson  City,  lissouri 


Dear  Sir: 

e have  received  your  request  for  an  opinion  of  this 
department,  which  request  is  as  follows: 

"Section  ll4_8.l1.OO,  R.3.  Mo.  19ll9»  allows 
certain  deductions,  enumerated  therein, 
from  premium  taxes  payable  to  the  state 
by  insurance  companies  organised  in  or 
admitted  to  this  State. 

"Certain  domestic  insurance  companies 
are  now  contending,  and  so  reporting  on 
their  tax  reports  to  this  office,  that 
they  are  permitted  under  said  section  to 
deduct  intangible  personal  property  taxes 
paid  under  Lav/s,  1945*  P*  19llr»  Sections 

ilj.6. 010-1^6. 130,  r.s.  1.10.  19I4.9. 

"Your  opinion  is  respectfully  requested 
as  to  whether  we  may  allow  such  intangible 
personal  property  taxes  as  a deduction 
from  premium  taxes  and  so  assess  the  com- 
panies concerned." 

Section  ll4_8.i4.OO,  RSl.lo  I9ll9»  provides  as  follows: 

"All  insurance  companies  or  associations 
organized  in  or  udmitted  to  tlii3  state  may 
deduct  from  premium  taxes  payable  to  this 
state,  in  addition  to  all  other  credits 
allowed  by  law,  income  taxes,  franchise 
taxes,  personal  property  taxes,  valuation 
fees,  registration  fees  and  examination 
foes  paid  under  any  law  of  this  state." 


Honorable  C.  Lawrence  Leggott 


This  section  authorizes  insurance  companies  to  deduct 
certain  taxes  in  computing  their  premium  tax.  It  is  a general 
rule  of  law  that  deductions  in  computing  taxes  are  allowed  only 
according  to  statutory  authorization  and  the  burden  is  upon  the 
taxpayer  to  show  that  he  is  entitled  to  the  deduction  claimed. 

27  Am.  Jur.,  Income  Taxes,  sec.  93#  P»  359» 

Subject  to  constitutional  limitations  regarding  uniformity 
and  equality,  which  are  not  here  involved,  the  matter  of  deduc- 
tions is  one  for  the  Legislature,  and  authority  in  such  regard 
is  not  limited  by  constitutional  restrictions  such  as  are  found 
when  dealing  with  exemptions  from  taxation.  See  Section  6, 
Article  X of  the  Constitution  of  Missouri,  1945*  Thus,  the 
basic  question  presented  by  you  is  one  of  statutory  construction 
in  which  the  intention  of  the  Legislature  i3  a paramount  factor. 

,Vhat  is  now  Section  l48.400,  RSMo  1949#  first  appeared  in 
Laws  of  Missouri,  1945#  at  page  993.  It  was  approved  April  28, 
1945*  At  that  time  all  personal  property,  tangible  and  in- 
tangible, was  taxed  alike  (Sec.  10939#  R.S.  Mo.  1939) • At  that 
time  Section  655,  R.S.  Mo.  1939  (Sec.  1.020(8),  RSMo  1949)  pro- 
vided: "The  construction  of  ull  statutes  of  this  state  shall 

be  by  the  following  additional  rules,  unless  such  construction 
be  plainly  repugnant  to  the  intent  of  the  legislature,  or  of 
the  context  of  the  3ame  statute:  # <>  * tenth,  the  words  ’per- 
sonal property*  shall  include  money,  goods,  chattels,  things  in 
action  and  evidences  of  debt;  * * #"  section  11211,  ...  o. 

1939#  then  in  effect,  found  in  the  chapter  rolative  to  taxation 
and  revenue,  contained  the  following  provision:  "The  term 
’personal  property, • wherever  used  in  this  chapter,  shall  be 
held  to  mean  and  include  bonds,  stocks,  moneys,  credits,  * * ■»w 

At  the  time  of  the  adoption  of  what  is  now  Section  l48«400, 
RSMo  1949#  the  1945  Constitution  had  been  adopted  with  its  novel 
treatment  of  intangible  personal  property  for  the  purpose  of 
taxation  (Sec.  4#  Art.  X,  Const,  of  Mo.  1945)*  However,  the 
statutes  effectuating  that  provision  were  not  approved  until 
April  19#  1946  (Laws  of  llo.  1945#  p.  1914)  • Said  statutes  be- 
came effective  on  July  1,  194^ • 

In  view  of  the  fact  that  at  the  time  of  the  adoption  of 
Section  l48.400#  RSMo  1949#  all  personal  property  was  treated 
alike  for  the  purpose  of  taxation,  it  seems  clear  that  the 
Legislature  intended  to  permit  the  deduction  of  taxes  paid  on 
all  personal  property,  tangible  and  intangible.  The  new  system 
for  the  taxation  of  intangible  personal  property,  which  became 
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effective  under  the  new  Constitution  on  July  1,  19lf6#  not 
change  the  tax  on  intangible  personal  property  from  a personal 
property  tax* 

In  the  case  of  In  Re  Arnistead,  3&2  :o.  2lf5  S .W.  (2d) 

1 the  court,  in  discussing  the  intangible  personal  property 
tax,  stated  (245  S..V.  (2d)  l.c.  II4.7 ) s 

" it  •»  it  The  tax  i3  a property  tax  levied 
upon  specified  intangible  personal  prop- 
erty and  is  based  upon  the  property1 s 
yield  during  the  preceding  calendar  year 
at  the  rate  of  lgj  of  such  yield.  » :> 

(Emphasis  our 3.) 

In  the  case  of  General  American  Life  Ins.  Co.  v.  gates, 

2lj.9  S • W • (2d)  lf5u,  the  Supreme  Court,  In  referring  to  the  in- 
tangible personal  property  tax,  stated  (l.c.  If62): 

w ■>  «■  » The  instant  case  involves  a property 
tax,  expressly  so  designated  In  the  constitu- 
tion, Art.  10,  Sec.  If,  quoted  supra,  and  made 
subject  to  specific  constitutional  inhibitions. 

it  it 

Thus,  it  is  clear  that  the  Intangible  personal  property  tax 
Is  a tax  on  personal  property.  In  view  of  the  fact  that  the 
Legislature  has  not  seen  fit  to  limit  the  deduction  allowable 
in  computing  the  premium  tax  to  any  particular  type  of  personal 
property,  we  are  of  the  opinion  that  deduction  of  all  taxes  paid 
on  personal  property,  tangible  and  intangible,  is  permitted. 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  under 
Section  llf8.lj.00,  RSMo  19lf9#  taxes  paid  on  intangible  personal 
property  may  be  deducted  in  computing  the  premium  tax  therein 
referred  to. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Robert  R.  Welborn. 


Yours  very  truly. 


UK  : il 


. -LTON 

Attorney  General 


I 


•m 
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INSURANCE:  Contract,  "Form  C-1C>4,  Edition  7-152,  Retail  Credit 

Discount  Warranty,  E-No.  11214",  offered  by  The 
Guardian  Credit  Indemnity  Corporation  is  a contract 
of  Insurance.  Agent  acting  for  unauthorized  company 
in  selling  contract  subject  to  prosecution  under 
Section  375-300,  RSMo  I949 . 


April  17,  1953 


Honorable  C.  Lawrence  Leggett 
Superintendent  of  the  Division  of  Insurance 
Department  of  Business  and  Administration 
Jefferson  City,  Missouri 

Dear  Ur.  Leggett: 

The  following  opinion  is  rendered  in  reply  to 
your  request  reading  as  follows: 

"Inclosed  herewith  is  a photostatic  copy 
of  a specimen  contract  designated  'Retail 
Credit  Discount  warranty'  and  issued  by 
the  Guardian  Credit  Indemnity  Corporation 
of  Painesville,  Ohio. 

"Your  opinion  is  respectfully  requested  as 
to  whether  or  not  tnis  contract  is  one  of 
insurance  within  the  terms  and  provisions 
of  the  insurance  laws  of  Missouri.  If  your 
answer  is  in  the  affirmative,  please  advise 
waether  or  not  the  issuance  of  this  contract 
in  this  state  is  a violation  of  our  laws  since 
this  corporation  is  not  licensed  by  this  of- 
fice to  transact  an  insurance  business." 

From  the  photoatatic  copy  of  the  specimen  contract 
submitted  the  following  identification  is  suown:  "Form 
C-IO4,  Edition  7-152,  Retail  Credit  Discount  warranty, 
E-No.  11214."  In  State  ex  rel.  v.  hevelle,  257  Mo.  529, 
l.c.  p3 5#  we  find  the  essential  elements  of  a contract 
of  insurance  described  in  this  language: 


Honorable  C.  Lawrence  Leggett 


"The  essential  elements  of  a contract 
of  Insurance  are  an  agreement,  oral  or 
written,  wnereby  for  a legal  considera- 
tion the  promisor  undertakes  to  indemnify 
the  promisee  if  ne  shall  suffer  a speci- 
fied loss," 

In  44  Insurance,  Sec.  10,  we  find  "credit  insurance" 

defined  as  follows: 

"Credit  insurance  is  a modern  form  of 
guaranty  insurance,  which  provides  for 
an  indemnity,  wholly  or  in  part,  to  mer- 
cnants  or  traders  against  tne  insolvency 
of  customers  to  wnom  they  extend  credit." 

A contract  similar  to  tne  one  here  being  construed  was  before 

the  St.  Louis  Court  of  Appeals  in  the  case  of  State  v.  Phelan, 

66  Mo.  App,  548,  and  the  Court  spoke  as  follows  at  l.c.  558: 

"Defendant,  aowever,  insists  tnat  the 
bond  of  indemnity  is  a contract  of 
guaranty  and  not  of  insurance.  'Insur- 
ance is  a contract  wnereby  one,  for  a 
consideration,  undertakes  to  compensate 
anotner  if  he  snail  suffer  loss.*  1 May 
on  Insurance,  sec.  1.  Tnis  definition 
has  been  adopted  by  the  appellate  courts 
of  tnis  state.  ouff  v.  Fire  Association, 

129  Mo.  loc.  cit.  4^5*  A contract  having 
these  elements,  and  not  opposed  to  public 
policy,  is  one  of  insurance.  By  the  bond 
of  indemnity  in  tnis  record  the  American 
Credit  Indemnity  Company  upon  tne  payment 
of  $90,  and  in  further  consideration  of 
tne  acceptance  of  all  the  terms  and  condi- 
tions made  a part  of  said  bond,  guaranteed 
tne  Hunicke  Clove  Company,  for  the  period 
of  one  year,  against  loss,  to  tne  extent  of 
and  not  exceeding  $3,000  gross,  resulting 
from  insolvency  of  debtors,  as  defined  in 
said  bond,  over  and  above  a loss  of  $1,000 
agreed  to  be  borne  by  the  assured  on  sales, 
anipments  and  deliveries  of  goods  to  be 
$75,000  or  less.  Tnis  contract  violates 
no  rule  of  public  policy,  and  is  within 
the  scope  of  the  above  definition.  That 
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the  contingency  provided  against  is  a 
proper  matter  of  insurance  has  been  deter- 
mined in  a recent  opinion  by  the  supreme 
court  of  Massachusetts  (Claflin  v.  Credit 
System  Co.,  April,  1696) • The  Indemnity 
contracted  for  is  essentially  the  same  as 
that  secured  by  insurance  against  risk  from 
all  forms  of  dishonesty.  That  it  may  nave 
some  of  the  features  of  suretyship  or  guaranty 
does  not  detract  from  its  character  as  a con- 
tract of  insurance,  wnen,  as  in  this  oase, 
it  is  within  the  strict  terms  of  tne  latter 
as  defined  by  law.  Tne  contract  to  indemnify 
against  loss  of  claims  is  one  of  indemnity 
against  loss  of  property;  for  it  is  self- 
evident  that  valid  demands,  although  mere 
cnoses  in  action,  are,  equally  with  tangible 
effects,  personal  property.  Hence,  their 
loss  or  destruction  may  be  provided  against 
by  a contract  resting  upon  a sufficient  con- 
sideration. Such  insurance  is  practiced  both 
in  England  mid  America.  Beach  on  Insurance, 
secs.  331»  332,  329#  and  cases  cited.  May  on 
Insurance,  sec.  544*  Mercantile  Credit  Co. 
v.  Wood,  08  Fed.  Hep.  529 • 

"Our  conclusion  is  txiat  the  bond  of  indemnity 
in  this  record,  in  virtue  of  its  terms,  is  a 
contract  of  insurance  in  tne  statutory  sense, 
and  the  defendant  having  received  the  premium 
tnerefor,  witnout  tmj  license  to  act  as  agent 
for  nis  principal,  was  guilty  of  o violation 
of  the  statute  warranting  tne  judgment. " 

Having  defined  insurance  and  credit  insurance,  and 
Having  snown  how  a contract  indemnifying  against  loss  aris- 
ing from  ordinary  commercial  credit  risks  may  be  tne  proper 
subject  of  an  insurance  contract,  it  becomes  necessary  to 
review  tne  specimen  contract  to  determine  if  it  has  the 
essential  elements  of  an  insurance  contract.  In  doing  this 
we  construe  tne  application  for  the  warranty  along  witn  the 
warranty  and  all  of  its  terms  and  conditions. 

Tne  plan  may  be  described  as  follows.  A person  or 
corporation  engaged  in  business  makes  application  for  the 
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Retail  Credit  Discount  Warranty  in  a stated  amount  of  dollars, 
with  the  warranty  to  be  in  effect  for  one  year.  With  the 
application  is  remitted  a "prepaid  fee"  in  a stated  sum  of 
money  as  consideration  for  the  warranty.  When  the  company 
accepts  the  client's  original  remittance  it  will  issue  the 
Retail  Credit  Discount  Warranty  which  is  to  be  effective 
aocording  to  the  terms,  conditions  and  stipulations  made  a 
part  thereof.  Under  such  conditions  and  terms  the  company 
agrees  to  pay  the  client  the  principal  sum  snown  on  the  face 
of  the  warranty.  The  company  expects  to  realize  the  face  of 
the  warranty  by  receiving  and  processing,  by  collection, 
accounts  which  the  client  submits  to  the  company.  When  collec- 
tions are  realized  on  said  accounts  such  sums  are  applied  on 
the  principal  amount  of  the  warranty,  and  are  so  credited. 

The  client,  over  and  above  his  "prepaid  fee"  forwarded  with 
his  application,  agrees  to  allow  the  company  a cnarge  and/or 
discount  of  15/&  of  the  face  value  of  any  account  or  note 
coming  within  the  provisions  of  the  warranty.  The  company 
is  obligated  to  pay  to  the  client,  witnout  recourse,  the 
face  value  of  any  account  or  claim  less  the  company's  charges, 
subject  to  and  approved  by  tne  company  for  discount.  The  normal 
period  during  which  the  warranty  is  in  effeot  is  one  year,  but 
the  same  may  be  terminated  by  (a)  the  client's  receipt  of  the 
principal  amount  of  tne  warranty  at  an  earlier  date,  or  (b) 
by  the  company  choosing  to  cancel  tne  warranty  upon  return  to 
the  client  of  tne  "prepaid  fee"  which  accompanied  the  applica- 
tion for  the  warranty. 

As  we  view  tne  plan,  it  offers  the  client  a contract 
whereby  the  corporation,  for  a lawful  consideration  moving 
to  it,  represented  by  a prepaid  fee  in  a stated  amount  and 
the  forwarding  to  the  corporation  by  the  client  of  his  debtor 
accounts  in  an  aggregate  amount  not  in  excess  of  the  face 
value  of  the  Retail  Credit  Discount  Warranty,  agrees  to  pay 
to  the  client  within  one  year  the  face  value  of  such  warranty. 
Throughout  all  the  terms,  conditions  and  stipulations  con- 
tained in  the  plan  the  fact  is  inescapable  that  the  purpose 
is  to  insure  against  loss  of  debtor  accounts,  and  the  plan  is 
considered  to  be  well  within  the  scope  of  the  ruling  in  State 
v.  Phelan,  cited  supra.  The  contract  offered  is  ruled  to  be 
an  insurance  contract,  and  offering  of  the  same  will  constitute 
engaging  in  the  insurance  business  in  Missouri. 

In  the  request  for  this  opinion  it  is  stated  that  The 
Guardian  Credit  Indemnity  Corporation  of  Painesvllle,  Ohio, 
is  not  licensed  to  conduct  an  insurance  business  in  Missouri. 
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This  being  so,  an>  negotiation  of  the  contract  In  question 
by  an  agent  for  such  corporation  will  cause  such  agent  to 
be  In  violation  of  Section  375*300,  RSMo  194-9*  which  makes 
It  a misdemeanor  for  any  agent  to  act  for  any  Individual, 
association  of  individuals  or  corporation  engaged  in  the 
insurance  business  in  tills  State  before  such  individual, 
association  of  Individuals  or  corporation  nas  been  licensed 
by  the  Superintendent  of  the  Division  of  Insurance. 


CONCLUSION 


It  is  the  opinion  of  tills  office  tnat  “Form  C-104, 
Edition  7-152,  Retail  Credit  Discount  Warranty,  E-No.  11214-" 
offered  by  The  Guardian  Credit  Indemnity  Corporation  of 
Painesville,  Onio,  Is  a contract  of  insurance  and  may  not 
be  offered  for  sale  In  the  State  of  Missouri  by  any  agent 
of  such  company  until  the  company  Is  licensed  to  conduct 
its  business  in  tnis  State  by  tne  Superintendent  of  tne 
Division  of  Insurance,  and  any  agent  so  acting  for  tne 
unlicensed  company  is  subject  to  prosecution  under  Section 
375*300,  RS;.io  194-9* 

Tnis  opinion,  waich  I nareby  approve,  was  prepared  by 
my  Assistant,  Mr.  Julian  n.  O'Malley. 

Yours  very  truly. 


JOiiN  M.  DALTuN 
Attorney  General 


INSURANCE: 


Amendment  of  Articles  of  Incorporation  of  Great 
Republic  Life  Insurance  Company. 


April  2k,  1953 


donor able  C.  uawreuce  Leg0e  tt 
Sup<  rlntendent  of  tike  Ji vision  of  Ins  .ranee 
department  of  naaineae  ana  Mdminl strati on 
Jafi arson  City,  Missouri 

bear  Jr.  Leggett: 

Tula  of  lice  ;ioa  reviewed  tne  certified  copy  of 
proceedings  of  directors  and  stooxnolders  of  Great 
hepublic  Life  Insurance  Company  w d.cn  you  submitted 
for  review  by  your  letter  of  April  1 ii,  iyp3. 

Upon  exa-uination  of  tue  certified  copy  of  pro- 
ceedings of  alreotors  ana  stoaxnolders  of  Great 
hepublic  Life  Insurance  Company  neld  on  April  11, 
1>33#  wnereby  tne  articles  of  incorporation  of 
said  company  were  amended  to  ona;*ga  tue  location 
oi  tike  principal  office  of  said  oompau.,  irom  tne 
City  of  &ir*avllle,  ouair  County,  Missouri,  to 
Kansas  City,  Jacxsou  County,  Missouri,  it  is  tne 
opinion  of  tais  office  tnat  soon  a_ie  ud.it>  ut  is 
wltnin  tat  powers  panted  to  said  oompany  by 
SHtiMI  377*4 00  to  3//. 4.0 0,  MMs  1 >4.  y , ana  is 
not  inoonsietent  witn  tne  Constitution  ana  laws 
of  tnis  State  and  oi  tne  United  States. 

fits  foregoing  opinion,  wnlon  I uerebj  approve, 
was  prepared  by  ay  assistant,  Mr.  Julian  L.  G*Melley. 

fours  very  truly. 


JLO'Mllw 


ALT  JM 

Attorney  General 


INSURANCE:  Amendment  of  Articles  of  Incorporation  of 

Automobile  Owners  Safety  insurance  Company. 


May  12,  19>3 


Honorable  C.  ^awrence  Leggett 
Superintendent  of  the  division  of  Insurance 
Department  of  business  and  Auaiuis tration 
Jefferson  City*  liaaourl 

Dear  Sin 

Receipt  la  aok.iowledged  of  your  letter  of  May  11, 
1953,  In  waioh  you  enoloaed  certified  copies  ol  pro- 
ceedings of  directors  and  stookoolders  ol  automobile 
Owners  Safety  Insurance  Company,  uad  on  April  24-*  l^i>3# 
fluid  May  6,  1933#  respeotlvaly , wnereby  auon  insurance 
company  amended  ita  Articles  of  Incorporation  ao  aa  to 
Increase  lta  oapital  stock  from  two  nundred  tnousand 
dollars  to  three  nundred  tnousand  dollars. 

An  examination  ol  tne  certified  proceeding*  re- 
ferred to  in  tne  preceding  paragraph  discloses  tnet 
the  same  are  in  accordance  with  the  provisions  ol 
section  379*010  to  ieotion  3/ /.duo,  HStfo  li4>*  and 
not  inconalatent  with  tne  Constitution  and  laws  of 
the  state  of  Missouri  and  tne  United  States. 

Tn*  foregoing  opinion,  wuioh  I neraby  approve, 
was  prepared  by  my  Assistant,  Mr.  Julian  b.  u'Malley. 

fours  very  truly. 


Jo. iM  M.  OA-jloW 
Attorney  Ueneral 


INSURANCE:  Articles  of  Incorporation  of  Mid-America 

Fire  and  Marine  Insurance  Company. 


May  34,  19 53 


honorable  C.  oawrence  Leggett 
Superintendent  of  tue  Division  of  Insurance 
Jefferson  building 
Jefferson  City,  Missouri 

Dear  iir: 

Pursuant  to  your  request  of  May  12,  1953*  an 
examination  nas  been  made  ol  an  executed  copy  of 
Declaration  of  Intention  by  original  incorporators , 
togetoer  witn  proof  of  publication  ol  tne  same, 
to  form  an  Insurance  o^mpany  to  be  known  as  .*id-Americ 
Fire  and  Marine  Insurance  Company. 

It  is  tne  opinion  of  tnis  of lice  tnat  tue  docu- 
aents  referred  to  in  tne  preceding  para^rapu  are  in 
conformity  vita  ejections  3/J.olo  to  3 0«lt>U,  KSMo  iMi 
and  not  incoxisistent  witn  tne  Constitution  and  news 
ol  this  State  and  tne  United  States. 

Tue  foregoing  opinion,  wnion  I hereby  approve, 
was  prepared  by  my  Assistant,  Mr.  Julian  L.  O'Malley. 

fours  very  truly. 


Jjtfii  M.  DAnloU 
Attorney  General 


INSURANCE: 


Amendment  of  Articles  of  Incorporation  of  Mid- 
Continent  Casualty  Company  inconsistent  witn 
laws  of  Missouri. 


[filed 


May  Iq,  1953 


Honorable  C.  Lawrence  Leggett 
Superintendent  of  tne  Division  of  Insurance 
Department  of  Business  and  Administration 
Jefferson  City,  Missouri 

Dear  Sir: 

Tne  following  opinion  is  rendered  in  reply  to  your 
recent  request  regarding  amendment  of  Articles  of  Incorpora- 
tion of  Mid-Continent  Casualty  Company,  sucn  request  reading 
as  follows: 

"Inclosed  Herewith  is  a certified  copy 
of  tne  proceedings  of  the  above  captioned 
company  to  amend  its  articles  of  Incorpora- 
tion. 

"Your  opinion  is  respectfully  requested  as 
to  wnetner  said  proceedings  are  in  conformity 
to  Sections  379*C10  to  379*200,  inclusive, 

R.  S.  Mo.  194.9,  and  not  inconsistent  with 
the  Constitution  and  laws  of  tnis  state 
and  tne  United  States.  Tne  inclosure  may 
be  retained  for  your  files." 

Tne  "Certified  Copy  Of  Tne  Proceedings  Of  Mid-Continent 
Casualty  Company"  forwarded  witn  tne  above  quoted  request 
clearly  discloses  tnat  tne  principal  objective  sougnt  to  be 
obtained  by  so  amending  tne  original  Articles  of  Incorpora- 
tion is  to  authorize  tne  company  to  write  all  tnree  classes 
of  coverage  outlined  in  Section  379*°1^»  RLMo  194-9*  Tne 
statute  just  referred  to  clearly  autnorizes  sucn  amendment 
when  tne  company  has  a fully  paid  capital  of  four  hundred 
thousand  dollars,  and  such  capital  stock  requirement  nas  been 
m6t  by  Mid-Continent  Casualty  Company  by  virtue  of  amendment 
to  its  Articles  of  Incorporation  effected  on  or  about  Febru- 
ary 23,  1952. 


Honorable  C.  Lawrence  Leggett 


Or  necessity,  this  opinion  must  point  out  what  appear  to 
be  deficiencies  not  only  in  the  certified  copy  of  proceedings 
but  also  in  the  actual  amendments  accomplisned  by  such  pro- 
ceedings . 

The  first  paragraph  of  tne  certificate  prepared  by  the 
Secretary  of  Mid-Continent  Casualty  Company  recites  that  tne 
certificate  is  prepared  in  compliance  with  Section  379*010, 
RSMo  1949*  Altnough  Section  379 '02.0*  RSMo  1949  authorizes 
the  amendment  touching  power  to  write  additional  lines  of 
coverage,  suoh  statute  does  not  provide  for  certifying  suoh 
an  amendment,  and  consequently  tne  proceedings  being  reviewed 
are  not*  we  believe*  certified  under  Section  379*02.0,  RSMo 

1949* 


It  is  believed  tnat  tne  Secretary  of  Mid-Continent 
Casualty  Company  is  seeking  to  certify  the  proceedings  effect- 
ing amendment  of  Articles  of  Incorporation  under  tne  directive 
contained  in  Section  351*095*  RSMo  1949  of  Tne  General  and 
Business  Corporation  Law  of  Missouri.  In  the  absenoe  of  any 
provision  in  the  law  particularly  applicable  to  Mid-Continent 
Casualty  Company  (Secs.  3/9*010  to  379*200  RSUo  1949)  relative 
to  procedure  for  certifying  proceedings  touching  tnis  type  of 
amendment  to  Articles  of  Incorporation,  a procedure  in  line 
with  The  General  and  Business  Corporation  Law  of  Missouri 
may  be  employed  if  not  inconsistent  with  the  original  Articles 
of  Incorporation  of  such  company. 

At  paragraph  numbered  2,  of  the  certificate  of  proceedings 
being  reviewed,  it  is  tnerein  stated  that  notice  of  the  pro- 
posed amendment  was  given  to  stockholders  in  the  manner  re- 
quired by  the  by-laws  and  by  Section  251.230,  RSMo  1949*  It 
is  believed  that  such  statutory  reference  should  nave  been  to 
Section  351*230*  RSMo  1949* 

The  proceedings  being  reviewed  amend  Artiole  III  of  tne 
original  Articles  of  Incorporation  in  two  important  aspects 
whion  cannot  be  overlooked.  Rara^raph  (21)  of  article  III 
of  tne  original  Articles  of  Incorporation  has  been  deleted 
by  the  new  amendment.  It  provided  as  follows: 

"Tne  powers  of  this  corporation  are 
nevertheless  limited  to  include  only 
those  powers  which  are,  or  may  here- 
after be,  granted  to  an  insurance 
corporation  organized  and  doing  busi- 
ness under  Section  379*1210*  Subparagraph 
1,  Subdivision  3*  Revised  Statutes  of 
Missouri,  1949*  and  all  amendments  thereto." 
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Honorable  C.  Lawrenoe  Leggett 


Just  wny  the  proceedings  being  reviewed  do  not  contain  a pro- 
vision similar  to  that  just  quoted  above  is  not  clear  to  us. 
Such  a provision  becomes  of  parumount  importance  wnen  an  in- 
surance company  is  organized  and  seexs  to  take  unto  itself 
broad  corporate  powers  not  specifically  granted  to  it  by  tne 
law  of  its  incorporation,  but  rather  seeks  to  incorporate 
in  its  cnarter  broad  powers  given  to  private  business  corpora- 
tions by  Tne  General  and  Business  Corporation  Law  of  Missouri. 
In  examining  Articles  of  Incorporation,  and  amendments  thereto, 
of  insurance  companies  organized  in  tnis  State,  tnis  office 
has  countenanced  tne  inclusion  of  broad  powers  in  suon  Articles 
of  Incorporation  wnen  the  grant  thereof  is  limited  to  tne  law 
of  the  oompany*s  incorporation  by  a provision  such  as  we  nave 
quoted  above  from  kid-Continent  Casualty's  original  Articles 
of  Incorporation. 

Tne  deletion  of  paragraph  (21)  from  article  III  of  tne 
original  Articles  of  Incorporation  of  kid-Continent  Casualty 
Company,  by  the  amendments  being  reviewed,  cannot  nelp  but 
focus  attention  on  the  new  powers  whion  the  oompany  seeks  to 
exercise  by  virtue  of  paragraph  (2d)  of  the  amended  Article  III 
of  its  Articles  of  Incorporation.  Such  paragraph  provides  as 
follows : 

"(28)  To  purcnase,  nold,  sell,  assign, 
transfer,  mortgage,  pledge  or  otherwise 
hold  and  possess  or  otherwise  dispose  of 
shares  of  capital  stock  of,  or  any  bonds, 
securities  or  evidences  of  indebtedness 
oreated  by  any  otner  corporation  or  corpora- 
tions of  tnis  State  or  any  other  state, 
country,  nation  or  government,  and  while 
owner  of  said  stock  to  exercise  all  the 
rights,  powers  and  privileges  of  owner- 
ship including  tne  right  to  vote  tnereon, 
subject  to  the  provisions  of  tne  laws  of 
tne  State  of  Missouri." 

A reading  of  the  above  quoted  para&rapn  (28)  of  amended 
Artiole  III  of  Mid-Continent  Casualty  Company's  Articles  of 
Incorporation  discloses  a broau  power  to  invest  its  capital 
and  surplus  "subjeot  to  the  provisions  of  tne  laws  of  tne 
State  of  Missouri.”  Section  3/’9«u6u,  HSMo  discloses  now 

tnis  particular  type  of  insurance  company  is  permittee  to  in- 
vest its  capital  and  surplus  and  suen  statute  should  be  re- 
ferred to  as  the  proper  limitation  on  suoh  power.  If  those 
proposing  this  particular  amendment  did  not  care  to  spell  out 
such  powers  in  the  language  of  Seotion  379*080,  HSMo  19lf9» 
they  could  have  incorporated  the  power  and  referred  to  the 
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Honorable  C.  Lawrence  Leggett 


statute  by  section  number.  The  language  of  Section  3/y.ObO, 

RSMo  1949*  discloses  specific  limitations  wnich  make  the  power 
found  In  paragraph  (26)  of  tne  amended  articles  of  Incorporation 
Inconsistent  with  said  statute. 

In  the  case  of  McWilliams  v.  Central  States  Life  Insurance 
Company,  137  S.W.  (2d)  641*  the  St.  Louis  Court  of  Appeals  was 
ruling  a point  relative  to  power  of  an  Insurance  company  to 
make  a certain  type  of  Inves tment  In  realty.  In  allowing  the 
company's  plea  of  ultra  vires  as  a defense  tne  Court  spoke  as 
ftilows  at  137  S.W.  (2d)  64l»  l.c.  646: 

"It  should  be  observed  In  this  connec- 
tion that  Insurance  companies  are  not 
regarded  as  mere  private  business  corpora- 
tions. On  the  contrary,  they  are  regarded 
as  quasi-public  corporations.  The  business 
of  insurance  is  affected  with  a public 
interest,  so  mucn  so  that  it  is  subject 
to  the  regulatory  power  of  the  state.  It 
has  very  definite  characteristics,  with  a 
reacn  of  influence  and  consequence  beyond 
and  different  from  tnat  of  tne  ordinary 
business  of  the  commercial  world.  Con- 
tracts of  insurance  are  said  to  be  inter- 
dependent. They  oannot  be  regarded  singly, 
or  isolatedly,  and  the  eflect  of  tneir  re- 
lation is  to  create  a fund  of  insurance 
or  a credit,  the  companies  being  the  de- 
positaries of  the  moneys  of  the  insureds, 
possessing  great  power  tnereby,  and 
charged  with  a great  responsibility.  The 
solvenoy  of  suon  companies  manifestly  is 
a matter  of  grave  public  concern.  State 
ex  rel.  Missouri  State  Life  Ins.  Co.  v. 

Hall,  330  Mo.  1107,  1116,  52  S.W.  2d  174, 
loc.  cit.  177*" 

While  it  might  be  stated  in  defense  of  tne  proceedings 
being  reviewed  that  the  directing  hand  of  Mid-Continent 
Casualty  Company  does  not  intend  to  make  full  use  of  broad 
powers  contained  in  its  Articles  of  Incorporation,  the  request 
for  this  opinion  and  review  calls  upon  this  oifice  to  disclose 
wherein  the  amended  Articles  of  Incorporation  may  be  inconsistent 
with  the  provisions  of  Sections  379*010  to  379*200,  RSMo  1949* 
and  with  other  applicable  laws  of  Missouri. 
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Honorable  C.  cawrenoe  Leggett 


CONCLUSION 


It  la  tne  opinion  of  tills  office  tnat  proceedings  of 
directors  and  stockholders  of  Mid-Continent  Casualty 
Company  effecting  a.ae admen t to  said  company's  Articles  of 
Incorporation,  as  certified  by  its  secretary  under  date  of 
April  2i\. , 1953*  are  not  in  conformity  with  Sections  3/9 .010 
to  379*200,  HSMo  1^49#  and  are  inconsistent  with  the  k«s  of 
the  State  of  Missouri. 

Tne  foregoing  opinion,  wnioh  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Mr.  Julian  L.  O'Malley. 

Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 


INSURANCE:  Amendment  ol‘  Articles  of  Incorporation  of 

American  Automobile  Insurance  Company. 


May  26,  1953 


honorable  C.  Lawrence  Leggett 
Superintendent  of  tne  division  of  Insurance 
Department  of  business  and  administration 
Jefferson  City,  Missouri 

Dear  3ir: 

Receipt  is  aoxnowledged  of  your  letter  transmitting 
a certified  copy  of  tne  proceedings  of  directors  and  stock- 
nolders  of  American  Automobile  Insurance  Company  nad  on 
May  11,  1953*  and  May  26,  1953»  respectively,  wnereby  such 
insurance  company  amended  its  Articles  of  Incorporation 
so  as  to  increase  its  capital  stock  from  Two  Million 
Dollars  (^2,000,000.00)  divided  into  live  hundred  Thousand 
(500,000)  snares  of  tne  par  value  of  lour  Dollars  (fcif.QO), 
to  Two  Million  live  hundred  Tnousand  Dollars  (*2, 500, 000. 00) 
divided  into  Six  hundred  and  Twenty-five  Tnousand  (625, o00) 
snares  of  the  par  value  of  lour  Dollars  (^..00)  each. 

An  examination  of  the  certified  proceedings  referred 
to  in  tne  preceding  paragrap n discloses  tnat  the  same  are 
in  accordance  with  tne  provisions  of  Section  379*010  to 
379*200,  R5Mo  194.9,  and  not  inconsistent  with  the  Consti- 
tution and  laws  of  the  State  of  Missouri  and  the  United 
States. 

The  foregoing  opinion,  which  I nereby  approve,  was 
prepared  by  my  Assistant,  Mr.  Julian  n.  O'Malley, 

fours  very  truly. 


JjiiN  M.  nALToh 
Attorney  General 


INSURANCE:  Amendment  of  Articles  oi'  Incorporation  of 
Mid-Continent  Casualty  Company. 


FI  LED 


May  2ti,  1933 


Honorable  C.  nawrenoe  Leggett 
Superintendent  of  tne  Division  of  Insurance 
Depart  sent  of  Business  and  Administration 
Jefferson  City,  Missouri 

Dear  Sir: 

Receipt  is  acknowledged  of  your  letter  of  May  27, 
1753*  in  whicn  you  enclosed  a Certificate  of  Amendment 
to  articles  of  Incorporation  of  Mid-Continent  Casualty 
Company,  by  wnion  said  company  aas  amended  its  Articles 
of  Incorporation  so  as  to  uutnorlze  tne  writing  of  all 
tnree  classes  of  insurance  enumerated  in  Section  3/’9*010, 
RSMo,  1^. 

Tn e Certificate  of  Amendment  referred  to  above  das 
been  examined,  and  tne  same  is  found  to  be  in  accordance 
witn  tne  provisions  of  Seotion  3/9*010  to  ection  3f9*2C 0, 
R3Mo  194-9,  and  not  inconsistent  witn  tne  Constitution  and 
Laws  of  the  State  of  Missouri  and  tne  United  States. 

Tne  foregoing  opinion,  w.iion  I nereby  approve,  was 
prepared  by  my  Assistant,  Mr.  Julian  L.  o'Malley. 

lours  very  truly. 


JLO'M: lw 


JOliM  M.  DALTJR 
Attorney  (leneral 


Articles  of  Incorporation  ol“  Meramec  Mutual 
Insurance  Company. 


June  1953 


Honorable  C.  uawrence  Leg0ett 
Superintendent  of  tae  Division  of  Ins  iranoe 
Department  ol'  usiness  and  administration 
Jefferson  City,  Missouri 

Dear  *r.  neg&ett: 

I a.a  in  receipt  of  your  letter  of  June  3»  19>3»  in 
waion  you  enclosed  a oopy  oi  correspondence  you  received 
under  date  of  June  2,  1953*  from  attorneys  for  incorpora- 
tors of  tiie  proposed  Morale  Mutual  Insurance  Company, 

Tae  communication  of  June  2nd,  Just  referred  to,  discloses 
a definite  address  in  St.  nouis  County  for  tae  aome  ollice 
of  the  proposed  company,  as  well  as  definite  St.  nouis 
County  addresses  of  taose  composing  tae  ooard  ol  directors 
in  w.iich  management  of  tae  proposed  company  will  be  vested 
until  the  first  meeting  of  tae  members  ol  tae  company . 

Tnis  information  meets  tne  requirements  of  auopara^rapns 
(1)  and  (2)  of  Section  3/9*210,  RSMo  194-9* 

Tola  office  nas  reviewed  toe  executed  copy  of  articles 
of  Incorporation  of  tne  proposed  Merauec  Mutual  Insurance 
Company,  together  with  proof  of  publication  tuereol,  sub- 
mitted to  tnis  office  by  your  letter  of  May  22,  1933,  and 
it  is  tne  opinion  of  tills  office  tuat  said  articles  of 
Incorporation  are  so  executed  as  to  be  in  accordance  witn 
the  provisions  ol  lections  3/9.205  to  3/9*310,  R3M o 1949, 
and  not  Inconsistent  with  tne  constitution  and  laws  of 
tnis  State  and  tue  United  States. 

Tae  foregoing  opinion,  wnlou  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  Julian  D*  O'Malley. 

Yours  very  truly. 


INSURANCE: 


r t\  le  i " 


JLO*  M:lw 


JOHN  M.  D*.,TGM 
Attorney  General 


INSURANCE:  Articles  of  Incorporation  of  Columbia  Mutual  Insurance  Company 


FILED 

5Z 


July  31,  1953 


Honorable  C.  Laurence  Leggett 
Superintendent  of  the  Division  of  Insurance 
Department  of  Business  and  Administration 
Jefferson  City,  Missouri 

Dear  Mr.  Leggett: 

In  compliance  with  your  request  of  July  29,  1953,  a copy  of 
the  original  articles  of  Incorporation  of  the  proposed  Colonial 
Mutual  Insurance  Company,  together  with  proof  of  publication  of 
the  same  as  required  by  Section  379*030  RLHo  191*9,  hare  been  re- 
viewed by  this  office  pursuant  to  the  directive  contained  in  section 
379*220  RSMo  191*9. 

It  is  the  opinion  of  this  office  that  the  Articles  of  Incorpora- 
tion of  the  proposed  Colonial  Mutual  Insurance  Company,  to  be  organized 
pursuant  to  the  provisions  of  Lections  379*205  to  379*310  BLKo  191*9, 
are  in  accordance  with  the  provisions  of  said  cited  statutes,  and  not 
inconsistent  with  the  constitution  and  laws  of  this  state  and  the 
United  otatee. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  Assistant,  Mr*  Julian  L.  O'Malley* 


lours  very  truly. 


JOHN  M.  1ULT0N 

Attorney  General 

JL0'K:lw 


V 


INSURANCE:  Described  contract  of  Hill  Funeral  Home  constitutes  an 
. insurance  contract,  and  offering  of  the  same  to  the  public 

without  meeting  requirements  of  Missouri  Insurance  Code 
is  an  offense  under  Sec.  375*310,  RSMo  1 %9, 


FILED 

5Z 


August  7,  1953 


Honorable  C.  Lawrence  Leggett 
Superintendent  of  the  Division  of  Insurance 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Hr.  Leggett: 

The  following  opinion  is  rendered  in  reply  to  your  request  reading 
as  follows: 

"lou  will  find  attached  hereto  a document  which 
purports  to  be  a so-called  'Service  Agreement' 
between  the  Hill  Funeral  Home  of  Lilbourn,  Mis- 
souri , and  Claude  C.  Loftls  and  Ethel  M.  Loft is. 

"We  respectfully  ask  for  an  opinion  from  your 
office  as  to  whether  or  not  this  document  con- 
stitutes an  insurance  contract  under  the  applicable 
statutes  of  the  State  of  Missouri." 

In  view  of  the  fact  that  this  opinion  is  addressed  to  a particular 
contract,  the  full  provisions  appearing  on  the  face  of  the  contract  and 
on  the  reverse  side  thereof  are  herewith  quoted: 

"No.  1.210 

"AN  AGREEMENT,  made  this  U day  of  FEBRUARY 
19  £3_ 

"BY  AND  BETWEEN 
HILL  FUNERAL  HOME 
LILBOURN,  MISSOURI 
AND 

"Claude  C.  Loftis  & Ethel  M.  Loftls 


and  the  members  of  his  family,  whose  names  are  placed 
upon  this  agreement,  as  follows: 
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Claude  C.  Loftle  37 .1  $300.00 
Ethel  M.  Loft  Is  38,T  $300.00 


"Witnes seths  That  In  consideration  of  a subscription  fee 

in  the  sum  of  $1.J>0  cts,  and  the  further  payment  of  a like 

sum  on  the  First  day  of  each  month  hereafter,  during  the 

terra  of  this  agreement,  the  HILL  FUNERAL  HOME  will  furnish: 

”1.  Services  and  merchandise  to  the  amount 
of  Three  HUNDRED  DOLLARS  ($300.00)  in  connec- 
tion with  burial  or  funeral  expenses  of  any 
member  of  this  family,  exclusive  of  cemetery 
lot  or  grave. 

"2.  Ambulance  service  to  any  hospital  when 
required  by  the  order  or  advice  of  a licensed 
physician  when  total  distance  to  be  traveled 
does  not  exceed  100  miles,  round  trip.  An 
additional  charge  of  Ten  Cents  (.10*5)  will  be 
made  for  each  mile  over  100  necessarily 
traveled. 

"THIS  AGREEMENT  is  in  full  force  and  effect  upon  delivery 
and  payment  of  the  subscription  fee  as  required.  A grace 
period  of  10  days  for  paynent  to  be  received  at  the  office 
of  HILL  FUNERAL  HOME  is  granted. 

"Strictly  a service  agreement,  effective  and  enforceabile 
only  between  the  parties  named  herein. 

"ACCEPTED 1 

HILL  FUNERAL  HOME 

By By  L.  Hill 

Head  of  Family  Manager" 

(Reverse  Side). 

"In  Case  Of  Death,  Notify  Immediately 


"HILL  FUNERAL  HOME 
Phone  No.  31i«l 
Lilboum,  Missouri 
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"No.  1.210 

"HILL  FUNERAL  HOME 

Phone  No.  211tl 
Lilbourn,  Missouri 


"AGREEMENT  WITH* 


Claude  C,  Loft is 
And  Wife 
Ethel  M.  Loftis 


and  members  of  his  family  named  herein. 


"Service  charge  payable  monthly  to  HILL 
FUNERAL  HOME  or  to  a person  designated  in 
writing  by  them  to  receive  payments.  Pay- 
ments made  to  any  other  person  will  not 
bind  the  Company. 

Payments  $1.J>0  Monthly 

"The  terms  of  this  agreement  are  limited  to  the 
persons  named  on  this  instrument,  and  If  accepted 
by  any  other  person  or  company  for  credit  on  ser- 
vices rendered,  then  the  HILL  FUNERAL  HOME  will  be 
liable  only  for  return  of  consideration  actually 
paid  to  them." 

Section  375*310,  RSMo  19U9,  provides,  in  part,  as  follows 
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"Any  association  of  individuals,  and  any  corpora- 
tion transacting  in  this  state  any  insurance 
business,  without  being  authorised  by  the  super- 
intendent of  the  insurance  division  of  this  state 
so  to  do,  or  after  the  authority  so  to  do  has  been 
suspended,  revoked,  or  has  expired,  shall  be  liable 
to  a penalty  of  two  hundred  and  fifty  dollars  for 
each  offense,  * * 

In  State  ex  rel.  Inter-Insurance  Auxiliary  Company  v.  Revelle,  16$ 
S.W.  108U,  2*>7  Mo*  52 9,  l.c.  53 5,  the  Supreme  Court  of  Missouri  spoke 
as  followst 

"The  essential  elements  of  a contract  of  insurance 
are  an  agreement,  oral  or  written,  whereby  for  a 
legal  consideration  the  promisor  undertakes  to 
indemnify  the  promisee  if  he  shall  suffer  a 
specified  loss." 

In  the  case  of  Rogers  v.  Shawnee  Fire  Insurance  Company  of  Topeka, 
Kansas,  111  S.W.  $92,  132  Mo.  App*  27$,  l.c.  278,  the  Kansas  City  Court  of 
Appeals  used  the  following  language  in  discussing  the  words  "indemnity" 
and  "insurance"! 

"Indemnity  signifies  to  reimburse,  to  make  good 
and  to  compensate  for  loss  or  injury.  (1*  Words 
and  Phrases,  p.  3539.)  Insurance  is  defined  by 
Bouvier,  * to  be  a contract  by  which  one  of  the 
parties,  called  the  Insurer,  binds  himself  to 
the  other  called  the  insured,  to  pay  to  him  a 
sum  of  money,  or  otherwise  indemnify  him." 

In  the  case  of  State  ex  inf.  v.  Black,  1U5  S.W.  (2d)  1*06,  3U7  Mo. 

19,  l.c.  2k,  the  insurance  character  of  burial  associations  was  alluded 
to  in  the  following  language! 

"The  insurance  character  of  this  business  is 
recognized  by  the  provision  of  the  act  exempting 
such  associations  from  the  general  insurance 
laws.” 

The  insurance  character  of  burial  associations  is  also  attested  by 
the  following  language  found  in  Section  376.020,  RSMo  19U9,  of  Missouri's 
regular  life  insurance  company  law: 

" * * * provided,  that  any  association  consisting 
of  not  more  than  one  thousand  five  hundred  citizens, 
residents  of  the  state  of  Missouri,  all  living  within 
the  boundaries  of  not  more  than  three  counties  in 
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this  state,  said  counties  to  be  contiguous  to  each 
other,  organized  not  for  profit  and  solely  for  the 
purpose  of  assessing  each  of  the  members  thereof 
upon  the  death  of  a member,  the  entire  amount  of 
said  assessment,  except  ten  cents  paid  by  eaoh 
member,  to  be  given  to  a beneficiary  or  beneficiaries 
named  by  the  deceased  member  in  his  or  her  certifi- 
cate of  membership,  said  certificate  of  membership 
to  be  issued  by  such  association,  shall  not  be  con- 
strued to  be  life  insurance  company  under  the  laws 
of  this  state,  * * *." 

At  111*  C.J.S.,  Insurance,  Sec«  27,  we  find  the  subject  of  burial 
benefit  treated  as  follows! 

"' Burial  benefit*  or  'funeral  benefit*  has  been  re- 
garded as  life  insurance.” 

In  the  footnote  to  the  text  of  C.J.S.,  just  quoted,  we  are  cited  to  the 
case  of  State  ex  rel.  Reece  v.  Stout,  17  Term.  App.,  65  S.W.  (2d)  827, 
in  which  case  the  following  language  is  found  at  65  S.k.  (2d)  827,  l.c. 
829 1 

"Burial  or  funeral  benefit,  being  determinable 
upon  the  cessation  of  human  life,  and  dependent 
upon  that  contingency,  constitutes  life  insurance. 

Such  a contract  has,  however,  been  held  void  as 
against  public  policy  and  in  restraint  of  trade, 
where,  although  the  purpose  of  the  association 
was  to  provide,  at  their  death,  a funeral  and 
proper  burial  for  the  members,  the  association 
was  organized  on  the  mutual  plan,  the  riiembers 
contributing  a stipulated  sum  weekly,  and  the 
funeral,  certain  funeral  furnishings,  and  outfit 
were  to  be  furnished,  by  and  through  a designated 
undertaker,  or  official  undertaker." 

In  the  case  of  Knight  v.  Finnegan  (D.C.  Mo.),  7U  F.  Supp.  900,  the 
Court,  in  the  course  of  defining  life  insurance  spoke  as  follows  at 
7il  F.  Supp.  900,  l.c.  901: 

"Moreover,  the  elements  and  requisites  of  an 
insurance  policy  are,  among  others,  'a  risk 
or  contingency  insured  against  and  the  duration 
thereof.'  *A  promise  to  pay  or  indemnify  in  a 
fixed  or  ascertainable  amount . ' " 
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We  now  consider  the  various  provisions  of  the  contract  offered  by  Hill 
Funeral  Home,  and  quoted  in  its  entirety  in  the  forepart  of  this  opinion. 

The  face  of  the  contract  discloses  that  the  funeral  services  and  merchandise 
provided  for  therein  are  furnished  by  the  Hill  Funeral  Home  only  after  the 
other  party  to  the  contract  has  paid  a subscription  fee  and  an  additional 
like  sum  on  each  succeeding  month  during  the  term  of  the  oontractj  that  the 
Hill  Funeral  Home  will  furnish  funeral  services  and  merchandise  of  the  value 
of  Three  Hundred  Dollars  in  connection  with  the  "burial  or  funeral"  expenses 
of  any  single  member  of  the  family,  named  in  the  contract)  and  a "grace 
period"  is  provided  in  which  time  an  overdue  monthly  payment  on  the  con- 
tract may  be  made  and  thereby  save  the  contract's  benefits  to  the  party 
contracting  with  Hill  Funeral  Home.  On  the  reverse  side  of  the  contract 
we  find  that  full  benefits  under  the  contract  can  be  obtained  only  if  Hill 
Funeral  Hone  renders  the  services  and  furnishes  the  merchandise)  and  if 
Hill  Funeral  Home  is  denied  the  right  to  furnish  the  benefits  under  the 
contract,  only  consideration  actually  paid  on  the  contract  will  be  returned 
to  the  other  contracting  party,  and  to  no  one  else. 

Viewed  simply,  the  contract  being  considered  provides  that  for  a stated 
monthly  consideration  measured  in  money,  the  Hill  Funeral  Home  agrees  to 
pay  a sum  certain  in  the  event  of  death  of  a named  person,  the  sum  payable 
bearing  no  true  or  correct  relationship  to  the  monthly  payments  made  on  the 
contract,  since  termination  of  said  contract  with  full  benefits  thereunder 
rests  upon  tho  contingency  of  cessation  of  human  life. 

In  view  of  the  foregoing  authorities  and  the  terms  of  the  contract 
being  considered,  the  conclusion  that  such  contract  is  one  of  insurance  is 
inescapable. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  the  contract  of  Hill  Funeral 
Home,  fully  described  in  the  foregoing  opinion,  constitutes  an  insurance 
contract,  and  offering  of  the  same  to  the  public  without  meeting  require- 
ments of  Missouri's  laws  relating  to  organization  and  regulation  of  in- 
surance con^anies  will  cause  persons  so  offering  such  contracts  to  be 
subject  to  the  penalties  prescribed  by  Section  375*310,  RSMo  19U9. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by  my 
Assistant,  Mr.  Julian  L.  O'Malley. 


Yours  very  truly. 


JOHN  M.  DALTON 

Attorney  Qeneral 

JLG 1 K : lw 


INSURANCE:  Articles  of  Incorporation  of  Missouri  National 

Life  Insurance  Company. 


September  8,  1953 


unorable  C.  Lawrence  Leggett 
Superintendent  of  tne  -dviaicn  of  incurance 
Jefferson  building 
Jefferson  City,  Missouri 

-ear  Sir: 

ursuont  to  your  request  of  September  i,  1953* 
an  examine tion  nas  been  meae  of  an  executed  copy  of 
Articles  of  incorporation  of  the  proposed  Missouri 
National  Life  insurance  Company. 

it  is  tne  opinion  of  tnis  office  that  tne  Articles 
of  incorporation  heretofore  referred  to  fully  comply 
with  the  provisions  of  sections  377*200  to  377*460,  M&No 
1949,  and  the  sane  ars  noreby  approved  under  the  directive 
contained  in  section  377*220,  Ks;o  1949* 

The  tore, .oin^  opinion,  which  1 ooreby  approve,  was 
prepared  by  ay  Assistant,  Hr.  Julian  L.  0» Hailey* 

Yours  vary  truly. 


JLO'Mrlw 


JOHN  rt.  .ALTON 

Attorney  General 


INSURANCE : 


Farmers*  mutual  insurance  companies  subject  to 
Sections  38O.I1.8O  to  380.570,  RSMo  1949#  may  not 
write  "full  coverage"  policy  on  motor  vehicles  cover- 
ing member’s  liability  for  personal  injury  or  property 
damage  to  third  persons. 


November  16,  1953 


Honorable  C.  Lawrence  Leggett 
Superintendent  of  the  bivision  of  insurance 
Department  of  Business  and  Administration 
Jefferson  City,  Missouri 

bear  Mr.  Leggett: 

The  following  opinion  is  rendered  in  reply  to  your  recent 
inquiry  reading  as  follows: 

"Ti.is  is  to  respectfully  as k for  an  official 
opinion  of  your  office  as  to  whether  or  not 
farmers  mutual  insurance  companies  operating 
under  Sections  38O.l4.8O  to  380.570,  R.  S. 

Mo.,  1949*  are  entitled  to  write  bodily  injury 
or  property  aama  e liability  automobile  in- 
surance under  the  applicable  3a  ws  of  this 
state." 

A farmers  mutual  insurance  company  operating  under  the 
provisions  of  Sections  3^0.480  to  380.570,  RSMo  1949#  is  subject 
to  the  followxng  general  rule  found  at  44-  C.J.S.,  Insurance, 

Sec.  110: 

"An  Incorporated  mutual  insurance  company  has, 
like  any  other  private  corporation,  such 
powers,  and  only  such,  as  are  conferred  by 
its  charter  or  by  the  act  unuer  which  it  is 
incorporated,  including  the  powers  expressly 
granted  and  such  incidental  powers  as  are 
necessary  to  carry  into  effect  those  specif- 
ically conferred,  and  those  which  may  have 
been  aaded  under  provision  for  reincorpora- 
tion or  extension  of  charter.  *khk:-h 
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Three  distinct  types  of  farmers  mutual  Insurance  companies 
are  contemplated  by  Lections  38O.i4.8O  to  380*570,  RSHo  1949# 
namely,  (1)  farmers*  mutual  fire  and  lightning  insurance  companies, 
(2)  farmers'  mutual  tornado,  wines torm  and  cyclone  insurance 
companies,  and  (3)  farmers'  mutual  hail  insurance  companies. 

Although  farmers ' mutual  insurance  companies  organized  under 
the  law  above  cited  are,  under  the  provisions  of  Section  380.520, 

RStfo  1949#  permitted  to  issue  an  extended  coverage  endorsement 
to  their  policies,  the  language  of  the  statute  does  not  disclose 
that  such  extended  coverage  will  embrace  any  coverage  other  than 
direct  property  damage  resulting  from  the  risks  named.  Section 
380.520,  RSMo  1949#  provides: 

"Farmers'  mutual  insurance  companies 
organized  in  accordance  with  the  pro- 
visions of  sections  330.480  to  380.570 
are  hereby  authorized  to  issue  extended 
coverage  endorsements  to  their  policies 
to  insure  the  property  of  members  against 
loss  from  windstorm,  hail,  explosion, 
riot,  riot  attending  a strike,  civil 
com  lotion,  aircraft,  vehicles,  and  smoke." 

This  office  construes  the  opinion  request  as  posing  a question 
as  to  whether  a farmers'  mutual  insurance  company,  incorporated 
under  the  law  heretofore  alluded  to,  may  write  what  is  commonly 
known  as  a "full  coverage"  policy  on  a motor  vehicle  as  such 
coverage  is  referred  to  in  the  following  language  found  at  44-  C.J.S., 
insurance.  Sec.  381 

^ A full  coverage  policy,  as  respects 
insurance  on  a motor  vehicle,  means  a 
policy  which  insures  against  risks  of  fire, 
theft,  collision,  property  damage,  and  in- 
demnity on  the  owner's  liability." 

In  a well  reasoned  opinion  rendered  by  this  office  under  date 
of  November  17#  1947#  it  was  concluded  that  a farmers'  mutual  fire 
and  lightning  insurance  company  formed  under  the  law  now  being  re- 
viewed, was  not  authorized  by  such  law  to  mutually  insure  personal 
property  of  its  members  against  theft,  for  the  reason  that  such 
a risk  was  not  contemplated  in  the  language  of  statutes  governing 
such  companies. 

While  this  opinion  concludes  that  a farmers  mutual  insurance 
company  subject  to  the  provisions  of  Sections  380.480  to  380.570, 

RLMo  1949#  ’.ay  not  write  a "full  coverage"  policy  on  motor  vehicles 
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so  as  to  cover  the  members  liability  for  personal  injury  or 
property  damage  to  third  persons,  it  is  deemed  necessary  to 
refer  to  House  Bill  No.  2L9,  passed  by  the  67th  General  Assembly 
of  Missouri,  and  effective  as  of  August  29,  1953 » which  pro- 
hibits formation  in  the  future  of  farmers  mutual  insurance 
companies  under  Sections  3l0.4&0  to  3g0.570,  RSMo  19^9,  but 
allows  such  companies  already  formed  to  accept  the  provisions 
of  the  new  law  of  incorporation  of  farmers  mutual  insurance 
companies  found  in  House  Bill  No.  2lj.9,  mentioned  above. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  farmers'  mutual 
insurance  companies  operating  under  the  provisions  of  Sections 
3SO.lj.ciO  to  3S0-570,  RSMo  1949#  may  not  write  a 11  full  coverage" 
policy  on  motor  vehicles  so  as  to  cover  the  member's  liability 
for  personal  injury  or  property  damage  to  third  persons.  How- 
ever, it  is  our  opinion  that  should  these  companies  elect  to 
complv  with  the  provisions  of  the  new  law  found  in  House  Bill 
No.  2l|9  of  the  67th  General  Assembly,  they  may  do  so. 

The  foregoing  opinion,  wnich  x hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Julian  L.  O'Malley. 

Yours  very  truly. 


JOHN  M.  LALTON 

Attorney  General 


$100,000.00  limitation  in  subparagraph  (d)  of 
Section  375*330»  RSMo  1949,  applicable  to  insurance 
company's  right  to  purchase,  hold  and  convey  real 
estate  is  applicable  to  mutual  companies  comprehended 
in  subparagraphs  (b)  and  (c)  of  said  statute. 


December  10,  1953 


Honorable  C.  Lawrence  Leggett 
Superintendent,  Division  of  Insurance 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Leggett: 

The  follov.ing  opinion  is  rendered  in  reply  to 
your  recent  request  reading  as  follows: 

"There  has  been  several  instances  when 
the  question  of  the  meaning  of  paragraph 
C and  D under  Sub-Section  1 of  Section 
375*330  has  been  disputed  by  mutual  in- 
surance companies  formed  under  the  laws 
of  this  state.  Paragraph  C limits  the 
amount  of  money  that  a mutual  company 
can  invest  in  its  home  office  building 
to  60#  of  its  surplus,  or  5#  of  its  ad- 
mitted assets  as  shown  by  its  last  annual 
statement,  whichever  is  lesser.  However, 
paragraph  C is  qualified  by  paragraph  D 
and  the  purpose  of  this  letter  is  to  re- 
quest an  officiul  opinion  of  your  office 
as  to  whether  or  not  para,  raph  D limits 
the  amount  of  money  which  a mutual  insur- 
ance company  can  invest  in  its  home  office 
building  to  100,000  or  does  it  mean  such 
a company  with  the  approval  of  the  Super- 
intendent can  Invest  v.  100, 000  over  and 
above  the  amount  in  paragraph  C." 

Ruling  of  the  question  depends  on  the  construction 
to  be  accorded  the  following  language  found  in  Section 
375.330,  RSMo  1949: 

"1.  No  insurance  company  formed  under  the 
laws  of  this  state  shall  be  permitted  to 
purchase,  hold  or  convey  real  estate,  ex- 
cepting for  the  purpose  and  in  the  manner 
herein  set  forth,  to  wit: 
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"(1)  Suoh  as  shall  be  necessary  for  Its 
accommodation  in  the  transaction  of  Its 
business;  provided,  that  before  the  pur- 
chase of  real  estate  foi’  any  such  purpose, 
the  approval  of  the  superintendent  of  the 
division  of  insurance  must  be  first  had  and 
obtained  and  in  no  event  shall  the  value 
of  suoh  real  estate,  together  with  all  ap- 
purtenances thereto,  purchased  for  such 
purpose 

" (a)  If  a stock  company,  exceed  the  amount 
of  its  capital  stock; 

"(b)  If  a fire  or  cusualty  company,  but  not 
a stock  company,  exceed  sixty  per  cent  of 
its  surplus  or  ten  per  cent  of  Its  admitted 
assets,  as  shown  by  its  last  annual  state- 
ment preceding  the  date  of  acquisition,  as 
filed  with  the  superintendent  of  the  division 
of  insurance,  whichever  Is  the  lesser;  or 

"(c)  If  any  other  type  or  kind  of  insurance 
company,  exceed  sixty  per  cent  of  its  surplus 
or  five  per  cent  of  its  admitted  assets,  as 
shown  by  its  last  annual  statement,  which- 
ever is  the  lesser;  and  provided  further,  that 

*’ (d)  Any  insurance  company  formed  under  the 
laws  of  this  state,  except  a stock  company, 
may  with  the  approval  of  the  superintendent 
of  the  division  of  insurance  purohuse  such 
real  estate  as  shall  be  neoessary  for  its 
accommodation  in  the  transaction  of  its  busi- 
ness and  having  a value  in  excess  of  the  fore- 
going limitations  but  not  in  excess  of  one 
hundred  thousand  dollars;  or, 

The  above  quoted  language  from  Section  375*330,  RSMo 
1949,  was  last  amended  by  repeal  and  re-enactment  by  the 
Sixty-Fifth  General  Assembly,  Laws,  1949,  p*  303*  By  such 
amendment,  language  now  appearing  at  subparagraphs  (a),  (b), 
(c)  and  (d)  was  substituted  for  the  following  language: 

"*•  <t  -a  exceed  the  amount  of  capital  stock 
of  such  company,  if  a stock  company  or  a 
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stipulated  premium  company,  or  one  hundred 
thousand  (gl00,000.00)  dollars  for  all  other 
types  and  kinds  of  insurance  companies;  * # 

The  last  quoted  provision  came  into  the  statute  in  the 
amendment  of  1933  (Laws  1933-34*  Lxtra  Session,  p,  63) 
and  remained  unchanged  until  the  1949  amendment  above 
referred  to.  Certainly  the  language  of  the  statute  prior 
to  its  amendment  by  repeal  and  re-enactment  in  1949  was 
not  ambiguous,  and  companies  other  than  stock  and  stipu- 
lated premium  companies  were  limited  to  the  amount  of  one 
hundred  thousand  ($100,000,00)  dollars  when  purchasing 
or  holding  real  estate  necessary  for  their  accommodation 
in  the  transaction  of  their  business  under  the  portion  of 
the  statute  being  construed. 

Subparagraphs  (a),  (b),  (c)  and  (d)  appearing  in 
the  latest  amendment,  descend  into  more  detail  than  did 
the  language  it  supercedes.  Where  the  former  provision 
had  two  classifications  of  companies,  to-wit:  (1)  stock 
companies  and  stipulated  premium  companies,  and  (2)  all 
other  types  of  insurance  companies,  the  new  language  may 
be  broken  down  as  follows: 

(1)  Subparagraph  (a)  puts  stock  companies  generally 
in  a class  and  limits  their  maximum  expenditure  for  the 
purpose  to  the  value  of  their  capital  stock, 

(2)  Subparagraph  (b)  puts  non-stock  fire  and  casualty 
companies  in  a class  and  limits  the  maximum  expenditure  for 
the  purpose  to  sixty  per  cent  of  the  companies'  surplus  or 
ten  per  cent  of  their  admitted  assets,  as  shown  by  their 
last  annual  statement  preceding  the  date  of  acquisition,  as 
filod  with  the  superintendent  of  the  division  of  insurance, 
whichever  is  the  lesser; 

(3)  Subparagraph  (c)  puts  in  a separate  class  those 
companies  which  may  not  be  grouped  together  under  subpara- 
graphs (a)  or  (b),  and  limits  the  maximum  expenditure  for 
the  purpose  to  sixty  per  cent  of  the  companies'  surplus  or 
five  per  cent  of  their  admitted  assets,  as  shown  by  their 
last  annual  statement,  whichever  is  lesser; 

(4)  Subparagraph  (d)  is  a qualifying  provision 
affecting  each  of  the  three  preceding  subparagraphs  (a), 

(b)  and  (c),  and  must  be  so  construed.  Vie  reach  this  con- 
clusion by  reading  the  words  "and  provided  further,  that". 
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appearing  in  the  la3t  line  of  subparagraph  (c),  as  a 
continuation  of  the  subject  matter  treated  in  the  pre- 
ceding subparagraphs.  This  view  is  Justified  if  we 
refer  to  S.3,  115,  Lav/s,  1949#  p.  303,  where  we  find 
the  actual  bill  of  enactment,  before  it  had  been  sub- 
divided and  placed  in  the  1949  Revised  Statutes.  Sub- 
paragraph  (d)  affects  its  preceding  subparagraphs  (a), 

(b)  and  (c)  in  the  following  manner: 

(1)  All  stock  companies,  as  comprehended  in  sub- 
paragraph  (a),  are  specifically  read  out  of  subparagraph 
(d)  | 

(2)  Non-stock  fire  or  casualty  companies  referred 
to  in  subparagraph  (b),  and  whose  maximum  expenditure  for 
the  purpose  is  limited  by  such  subparagraph  to  sixty  per 
cent  of  their  surplus  or  ten  per  cent  of  their  admitted 
assets#  whichever  is  the  lesser,  may,  with  the  approval 
of  the  superintendent  of  the  division  of  insurance,  ex- 
ceed such  maximum  and  raise  their  expenditure  to  not  to 
exceed  one  hundred  thousand  ($100,000.00)  dollars; 

(3)  Insurance  companies  comprehended  in  the  clas- 
sification shown  in  subparagraph  (c),  namely,  any  com- 
panies which  may  not  be  grouped  under  subparagraphs  (a) 
and  (b),  and  whose  maximum  expenditure  for  the  purpose 

if  limited  by  subparagraph  (c)  to  sixty  per  cent  of  their 
surplus  or  five  per  cent  of  their  admitted  assets,  which- 
ever is  the  lesser,  may,  with  the  approval  of  the  super- 
intendent of  the  division  of  Insurance,  exceed  such  maxi- 
mum and  raise  their  expenditure  to  not  to  exceed  one 
hundred  thousand  ($100,000.00)  dollars. 

No  technical  terms  or  patent  ambiguities  appear 
In  the  quoted  language  of  the  statute  being  construed  and 
the  following  rule  found  In  Orthwein  vs.  Germania  Life 
Insurance  Co.,  261  Mo.  6£0,  l.c.  673#  is  being  followed: 

* *-  When  a law  is  plain  and  unambiguous 
in  terms,  we  are  not  allowed  to  vary,  en- 
large or  reduce  it  because  of  speculative 
theories  of  our  own.  ■**  * 

To  contend  that  subparagraph  (d),  supra,  which  allows 
companies  mentioned  in  subparagraphs  (b)  and  (c)  to  ex- 
pend for  tile  purpose  one  hundred  thousand  (:  .100,000.00) 
dollars  with  the  approval  of  the  superintendent  of  the 
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division  of  Insurance,  In  offect,  raises  the  maximum 
amount  mentioned  in  subparagraphs  (b)  and  (o)  by  one 
hundred  thousand  (0100,000.00)  dollars  is  to  re-write 
subparagraphs  ( b ) and  (c)  and  nullify  the  effect  of 
subparagraph  (d)  as  a limitation  on  the  two  preceding 
subparagraphs • 


CONCLUSION 


It  is  the  opinion  of  this  office  that  the  one 
hundred  thousand  (,,  100,000.00)  dollar  limitation  found 
in  subparagraph  (d)  of  Section  375>*330,  RSMo  1949,  ap- 
plicable to  an  insurance  company's  right  to  purchase, 
hold  end  convey  real  estate  for  its  accommodation  in 
the  transaction  of  its  business,  is  applicable  to  mutual 
insurance  companies  comprehended  in  subparagraphs  (b) 
and  (c)  of  said  statute. 

The  foregoing  opinion,  which  I hereby  approve, 
was  prepared  by  my  Assistant,  Mr.  Julian  L.  O'Malley. 


Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 

JL0'M:irk 


MOTOR  VEHICIES: 


COUNTY  COLLECTORS: 


FILED 


) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 


Under  Section  301*025*  Mo.R.S.,  Cum.  Supp.,  1951# 
the  treasurer  and  ex-officio  collector  of  a town- 
ship organization  county  is  not  required  to  furnish 
to  an  applicant  for  a motor  vehicle  registration 
license,  such  applicant  having  paid  his  state 
and  county  tangible  personal  property  taxes  for 
the  preceding  year,  a statement  that  no  such 
taxes  are  due,  nor  is  he  required  orally  a* 
informally  at  the  request  of  the  deputy  commissioner 
of  motor  vehicles  to  make  any  statement  as  to 
whether  an  applicant  has  paid  his  taxes. 


May  13,  1953 


Honorable  J.  S.  Lincoln 
Representative,  darrison  County 
Sixty-Seventh  General  Assembly 
Cainsville,  Missouri 

Dear  Sir* 

Me  have  received  your  request  for  an  official  opinion 
dated  April  20,  1953 » in  whioh  you  quote  a portion  of  a 
letter  you  have  received  from  the  treasurer  and  ex-officio 
collector  of  Harrison  County,  which  is  as  follows: 

wl<ow,  I wish  you  would  get  a little 
information  for  me,  if  it  is  possible • 

I am  eternally  bothered  from  the  license 
bureau  office,  * * *,  looking  up  some 
one's  personal  taxes,  so  that  they 
might  issue  a license.  The  way  I read 
the  law,  is  that  if  the  person  has  a 
personal  tax  receipt,  it  must  be  pro- 
duced at  the  time  of  the  license  purchase. 
Everyone  forgets  to  bring  theirs,  so  in 
order  for  the  license  bureau  office  to 
issue  all  they  can,  1 am  forever  looking 
up  the  books  and  verifying  payment.  If 
I am  required  to  do  that  by  the  State, 
then  it  is  O.K.,  but  if  I am  helping 
that  office  issue  licenses,  I am  quitting. 

If  you  can,  get  a ruling  on  what  I am 
required  to  do.  I issue  a slip  for  non- 
assessed  and  service  men,  and  lost  or 
destroyed,  but  you  know  how  people  will 
take  advantage  of  that.” 


Honorable  J.  S.  Lincoln 


i^om  a careful  reading  of  the  request  we  believe 
that  the  question  might  be  rephrased  as  follows: 

In  a township  organization  county  when 
one  applies  for  a motor  vehicle  registra- 
tion license,  having  paid  his  taxes  and 
having  received  a receipt  but  having 
forgotten  to  bring  the  receipt  with  him, 
is  the  county  treasurer  and  ex-officio 
collector  required  upon  a telephone 
request  from  the  deputy  commissioner 
of  motor  vehicles  to  whom  the  license 
application  is  made,  to  consult  his 
books  to  determine  whether  tangible 
personal  property  taxes  are  owing  to 
the  state  or  county  by  the  applicant 
and  give  an  oral  telephone  statement 
as  to  his  findings? 

This  request  involves  an  interpretation  of  Section 
301*025*  ho . R*S*,  Cum.  Supp*,  1951*  The  act  provides: 

"Personal  property  taxes  to  be  paid 
before  issuance  of  license— tax  receipts. 

—No  state  registration  license  to 
operate  any  motor  vehicle  in  this  state 
shall  be  issued  unless  the  application 
for  license  is  accompanied  by  a tax 
receipt  or  a statement  certified  by  the 
county  or  township  collector  of  the 
county  or  township  in  which  the  appli- 
cant's property  was  assessed  showing 
that  the  state  and  county  tangible 
personal  property  taxes  for  the  preceding 
year  have  been  paid  by  the  applicant 
or  that  no  such  taxes  were  due*  Every 
county  and  township  collector  shall  give 
each  person  a tax  receipt  or  a certified 
statement  of  tangible  personal  property 
taxes  paid.  Where  no  such  taxes  are  due 
each  such  collector  shall,  upon  request, 
certify  such  fact  and  transmit  such 
statement  to  the  person  making  the  request. 


t 
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The  director  of  revenue  shall  make 
necessary  rules  and  regulations  for 
the  enforcement  of  this  section, 
and  shall  design  all  necessary  forms." 

A reading  of  the  statute  discloses  that  the  applicant 
must  present  at  the  time  of  his  application  for  motor 
vehicle  registration  one  of  tvo  things:  (1)  a receipt 
shoving  payment  of  his  state  and  county  tangible  personal 
property  taxes  for  the  preceding  year;  or  (2)  A statement 
from  the  colleotor  that  no  such  taxes  vere  due.  The 
statute  further  provides  for  the  furnishing  of  such  docu- 
ments by  the  collector. 

We  believe  the  statute  contemplates  that  the  certified 
statement  that  no  such  taxes  are  due  Is  to  be  furnished 
only  to  those  persons  who  never  owed  any  state  and  county 
personal  property  taxes  for  the  preceding  year.  The 
treasurer  and  ex-offlclo  collector  of  a township  organisa- 
tion county  Is  not  required  to  furnish  such  statement  to  a 
person  who  has  paid  his  taxes.  Such  a person  is  required 
to  produce  his  receipt  received  at  the  time  such  taxes 
were  paid. 

It  follows  that  the  duty  of  the  treasurer  and  ex-offioio 
collector  does  not  extend  to  checking  his  books  at  the  request 
of  the  deputy  commissioner  of  motor  vehicles  to  determine 
whether  the  applicant  has  paid  his  taxes,  nor  is  he  required 
to  make  any  statement  of  the  payment  of  taxes  under  the 
circumstances  set  forth  In  the  request  as  rephrased. 

This  opinion  is  based  on  strict  legal  principles  and 
not  on  our  concept  of  public  service.  Courteous  public 
service  often  requires  a public  official  to  render  service 
beyond  the  strict  and  mandatory  requirements  of  the  law. 

The  Master  said: 

"And  whosoever  shall  compel  thee  to 
go  a mile,  go  with  him  twain.  Give 
to  him  that  asketh  thee,  and  from 
him  that  would  borrow  of  thee  turn 
not  thou  away.  And  if  a man  will 
sue  thee  at  the  law  and  take  away 
thy  coat,  let  him  have  thy  cloak 
also."  »iATT.  5 : 1^.0 -i|2 . 
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But,  these  words  were  not  incorporated  in  the  statutes 
of  Missouri,  and  we  are  confined  to  legislative  and  judicial 
authority. 


CONCLUSION 


It  is  the  opinion  of  this  office,  based  on  our  inter- 
pretation of  Section  301-025#  Mo.  R.S.,  Cum.  Supp.,  1951# 
and  not  on  our  concept  of  courteous  public  service,  that 
the  treasurer  and  ex-officio  collector  of  a township 
organization  county  is  not  required  to  furnish  to  an 
applicant  for  a motor  vehicle  registration  license,  such 
applicant  having  paid  his  state  and  county  tangible  personal 
property  taxes  for  the  preceding  year,  a statement  that  no 
such  taxes  are  due,  nor  is  he  required  orally  or  informally 
at  the  request  of  the  deputy  commissioner  of  motor  vehicles 
to  make  any  statement  as  to  whether  an  applicant  has  paid 
his  taxes. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  W.  Don  Kennedy. 


Yours  very  truly. 


WDK/fh 


JOHN  M.  DALTON 
Attorney  Ceneral 


viOTC.-'  VEHICLES! 
SALES  TAX: 

USi^  TAX: 
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The  'Retailors’  Occupation  Tax"  levied  in 
Illinois  upon  motor  vehicle  retailers  is 
not  a "sales  tax  or  use  tax"  which  may  be 
credited  to  the  purchaser  of  a motor  vehicle 
in  Illinois  who  brings  it  to  Missouri  within 
ninety  days  after  the  purchase. 


June  11,  1953 


I 


Honorable  R.  Mason  Link 
Assistant  Supervisor 
Motor  Vehicle  Registration 
Department  of  Revenue 
Jefferson  City,  Missouri 


Dear  Mr.  Link: 

By  your  letter  of  May  27,  195>3#  you  requested 
an  official  opinion  of  this  Department  as  follows: 

"For  the  past  several  months  we  have 
had  numerous  inquiries  and  complaints 
concerning  dealer’s  in  the  State  of 
Illinois  representing  the  two  per  cent 
tax  as  Sales  Tax  when  we  believe  it  is 
actually  an  Occupational  Tax* 


"When  a person  purchases  a vehicle  in 
the  State  of  Illinois  and  is  required 
to  pay  a tax  which  is  represented  as 
Sales  Tax  and  is  shown  as  such  on  the 
Bill  of  Sale,  he  naturally  feels  that 
it  should  be  credited  when  he  applies 
for  Missouri  Certificate  of  Title. 

The  vehicle  may  or  may  not  be  titled 
in  the  State  of  Illinois  but  in  the 
event  he  requests  Missouri  Certificate 
of  Title  and  the  ninety  days  has  not 
elapsed  from  the  date  the  vehicle  was 
titled  in  the  State  of  Illinois,  he 
has  no  exemption  from  the  Missouri 
Sales  or  Use  Tax  as  provided  for  in 
Chapter  l44*4£0,  only  to  oredit  such 
tax  paid  the  State  of  Illinois  against 
any  tax  that  mi~ht  be  due  in  Missouri. 


"We  respectfully  request  an  opinion 
from  your  office,  if  the  Occupational 
Tax  represented  as  Sales  Tax  under 


Honorable  R.  lias  on  Link 


Illinois  Law  could  be  allowed  as  re- 
ferred to  in  Chapter  144*450 •" 


The  tax  to  which  you  refer  is  the  "Retailers* 
Occupation  Tax"  provided  for  by  Chapter  120,  Paragraph 
l]ifl,  Smi th-Hurd  Illinois  Annotated  Statutes: 

"A  tax  is  imposed  upon  persons  engaged 
in  the  business  of  selling  tangible 
personal  property  at  retail  in  this 
State  at  the  rate  of  three  per  cent 
(3/0  of  the  gross  receipts  from  such 
sales  of  tangible  personal  property 
made  in  the  course  of  such  business 
prior  to  July  1,  1941 » and  two  per 
cent  (2#)  of  ninety-eight  per  cent 
(98#)  of  the  gross  receipts  from 
such  sales  after  June  30,  19J+1*  How- 
ever, such  tax  is  not  imposed  upon 
the  privilege  of  engaging  in  any  busi- 
ness in  interstate  commerce  or  other- 
wise, which  business  may  not,  under 
the  Constitution  and  statutes  of  the 
United  States,  be  made  the  subject  of 
taxation  by  this  State." 

The  Supreme  Court  of  Illinois  in  People *s  Drug 
Shop,  Inc.,  vs.  Moysey,  381*  111.  283,  51  N.E.  (2d)  144, 
affirming  317  111.  App.  370,  45  N.E.  (2d)  978,  gave  this 
discussion  of  the  Retailers*  Occupation  Tax  Act,  l.c.  llj.6 

"The  purpose  of  the  Retailers*  Occupa- 
tion Tax  Act,  reflected  in  its  title 
and  throughout  the  statute,  is  to  im- 
pose a tax  upon  persons  engaged  in  sell- 
ing tangible  goods  at  retail.  The  tax 
exacted  is  not  a sales  tax  on  the  con- 
sumer and,  so  far  as  the  statute  is  con- 
cerned, no  duty  rests  upon  him  to  pay 
the  tax  imposed  upon  the  retailer.  This 
court  has  repeatedly  and  consistently 
held  that  the  tax  imposed  is  a tax  on 
the  retailer  measured  by  his  sales  to 
consumers.  Reif  v.  Barrett,  355  111. 

104,  188  N.E.  889,  896,  sustaining  the 
constitutionality  of  the  statute,  holds 
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that  the  tax  is  an  excise  or  occupa- 
tion tax  and  not  a property  tax*  Re- 
ferring to  retailers,  this  court  said: 
•They  pay  a tax  for  the  privilege  of 
engaging  in  the  occupation  of  a retail- 
er of  tangible  personal  property  sold 
for  use  or  consumption  by  the  purchaser, * 
In  People  ex  rel,  Herlihy  Mid-Continent 
Co.  v.  Nudelman,  370  111.  237,  18  N.  . 

2d  225,  227,  121  A.L.R.  1311,  we  said: 
'The  retailer's  occupation  tax  is  a 
tax  on  the  privilege  of  engaging  in  the 
business  of  selling  tangible  personal 
property  to  purchasers  for  use  or  con- 
sumption and  is  not  a tax  on  the  proper- 
ty itself.*  Again,  in  Ahern  v.  Nudelman, 
374  111.  237,  29  N.E.  2d  268,  269:  *Tbs 
tax  is  an  occupation  tax  upon  a class  of 
vendors  and  is  measured  by  the  gross  re- 
ceipts from  their  sales,  (Citations) 

It  applies  only  to  sellers  and  the  sale 
made  must  be  for  use  or  consumption  and 
not  resale,*  Later,  in  Superior  Coal 
Co.  v.  Department  of  Finance,  377  111. 
282,  36  N.F.  2d  354,  360,  r/e  declared: 
*The  plain  purpose  of  the  Retailors' 
Occupation  Tax  Law  is  to  exact  a tax 
from  those  engaged  in  the  business  of 
making  retail  sales  in  this  State,* 

In  Mahon  v.  Nudelman,  377  111.  331,  36 
N,E.  2d  550,  552,  we  observed:  '^he 
tax  is  on  the  occupation  and  not  on 
the  sale,  though  sales  are  utilized 
as  a measure  of  the  tax  to  be  assessed, * 
*■»•»**■»**»**■»  «&»«««£-« 

*#  * * the  tax  is  imposed  upon  persons 
engaged  in  the  business  mentioned.  They 
are  the  persons  who  ere  required  to  pay 
the  tax.  Ihey  are  not  made  the  agents 
of  the  state  or  of  the  department  of 
finance  to  collect  the  tax  from  pur- 
chasers and  pay  it  over  to  the  depart- 
ment, but  the  tax  is  imposed  on  them, 
and  they  are  the  ones  who  are  required 
to  pay  it.*  * * *,** 
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A sales  tax  on  retail  sales  in  the  State  of  Missouri 
is  provided  for  by  Section  144*020,  RSMo  1949#  aa  follows: 

"1,  Prom  and  after  the  effective  date  of 
this  chapter,  there  shall  be  and  is  here- 
by levied  and  imposed  and  shall  be  collect- 
ed and  paid: 

"(1)  Upon  every  retail  sale  in  this  state 
of  tangible  personal  property  a tax  equiva- 
lent to  two  per  cent  of  the  purchase  price 
paid  or  charged,  or  in  case  such  sale  in- 
volves the  exchange  of  property,  a tax 
equivalent  to  two  per  cent  of  the  consid- 
eration paid  or  charged,  including  the  fair 
market  value  of  the  property  exchanged  at 
the  time  and  place  of  the  exchange;  " 

The  purchaser  of  a motor  vehicle  is  required  to  pay 
either  a sales  tax  or  a use  tax  upon  such  motor  vehicle. 

By  Section  144*070,  Paragraph  1,  the  purchaser  is  required 
to  pay  the  amount  of  the  sales  tax  to  the  Director  of 
Revenue: 


"1,  That  at  the  time  the  owner  of  my 
new  or  used  motor  vehicle  which  was  ac- 
quired in  a transaction  subject  to  sales 
tax  under  the  Missouri  sales  tax  law 
makes  application  to  the  director  of 
revenue  for  an  official  certificate  of 
title  and  the  registration  of  said  auto- 
mobile as  otherwise  provided  by  law,  he 
sliall  present  to  the  director  of  revenue 
evidence  satisfactory  to  said  director 
of  revenue  showing  the  purchase  price 
paid  by  or  charged  to  the  applicant 
in  the  acquisition  of  said  motor  vehicle, 
or  that  no  sales  tax  was  incurred  in  its 
acquisition,  and  if  sales  tax  was  incurred 
in  such  acquisition,  such  applicant  shall 
pay  or  cause  to  be  paid  to  the  director 
of  revenue  the  sales  tax  provided  by  the 
Missouri  sales  tax  law  in  addition  to  the 
registration  fees  now  or  hereafter  required 
according  to  law,  and  the  director  of 
revenue  shall  not  issue  a certificate  of 
title  for  any  new  or  used  motor  vehicle 
subject  to  sales  tax  as  provided  in  said 
Missouri  sales  tax  law  until  the  tax 
levied  for  the  sale  of  the  same  under 
this  chapter  has  been  paid  as  herein  pro- 
vided," 
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Under  Section  l44*440*  RSMo  1949*  a use  tax  is 
levied  for  the  privilege  of  using  the  highways: 

"1*  In  addition  to  all  other  taxes  now 
or  hereafter  levied  and  imposed  upon 
every  person  for  the  privilege  of  using 
the  highways  of  this  state,  there  is 
hereby  levied  and  imposed  a tax  equiva- 
lent to  two  per  cent  of  the  purchase 
price,  as  defined  in  section  l44«070, 
which  is  paid  or  charged  on  new  and 
used  motor  vehicles  purchased  or  ac- 
quired for  use  on  the  highways  of  this 
state  which  are  required  to  be  regis- 
tered under  the  laws  of  the  state  of 
Missouri," 

Certain  exemptions  from  this  use  tax  are  provided 
by  Section  l44»450*  Vol,  10,  V.A.M.S,,  as  follows: 

"144,450,  Exemptions  from  use  tax 

"In  order  to  avoid  double  taxation  under 
the  provisions  of  this  act,  any  person 
who  purchases  a motor  vehicle  in  any 
other  state  and  seeks  to  register  it  in 
this  state  shall  be  credited  with  the 
amount  of  any  sales  tax  or  use  tax  shown 
to  have  been  previously  paid  by  him  on 
the  purchase  price  of  suck  motor  vehicle 
in  such  other  state.  The  tax  imposed 
by  section  l44»440  shall  not  apply  to 
motor  vehicles  on  account  of  which  the 
sales  tax  provided  by  this  act  shall 
have  been  paid,  nor  to  motor  vehicles 
brought  into  this  state  by  a person 
moving  any  such  vehicle  into  Missouri 
from  another  state  who  shall  have  regis- 
tered and  in  good  faith  regularly  operated 
said  motor  vehicle  in  said  other  state  at 
least  ninety  days  prior  to  the  time  it  is 
registered  in  this  state,  * * 

There  is  a distinct  difference  in  the  type  of  tax 
which  is  required  to  be  paid  in  Illinois  under  the  Retailers 
Occupation  Tax  Act,  and  the  Sales  and  Use  Tax  of  Missouri, 
That  distinction  is:  That  in  Illinois  the  purchaser  is  in 
no  manner  liable  for  the  payment  of  such  tax,  and  that  the 
tax  is  not  on  the  consumer,  but  is  instead,  levied  against 
the  retailer  for  the  privilege  of  doing  business.  On  the 
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other  hand,  the  sales  tax  and  use  tax  of  Missouri  are 
taxes  which  are  levied  upon  and  must  be  paid  by  the  re- 
tail purchaser. 

That  this  distinction  is  the  turning  point  in  the 
matter  at  hand,  is  obvious  from  an  examination  of  that 
portion  of  Section  lljij.#l|50,  supra,  stating  that  a purchaser 
of  a motor  vehicle  in  another  State  shall  be  credited  with 
the  amount  of  sales  tax  or  use  tax  paid  by  him  in  another 
State.  Since  a purchaser  in  Illinois  does  not  himself  pay 
the  two  per  cent  Occupational  Tax,  such  amount  cannot  be 
credited  to  him  in  this  State. 

CONCLUSION 

It  is,  therefore,  the  opinion  of  this  office  that: 
The  "Retailers*  Occupation  Tax"  levied  in  Illinois  upon 
motor  vehicle  retailers  is  not  a "sales  tax  or  use  tax" 
which  may  be  credited  to  the  purchaser  of  a motor  vehicle 
in  Illinois  who  brings  it  to  Missouri  within  ninety  days 
after  the  pur  chase. 

The  foregoing  opinion,  which  I hereby  approve, 
was  prepared  by  my  Assistant,  Mr.  Paul  McGhee. 


Yours  very  truly. 


PMcG :irk 


JOHN  K.  DALTON 
Attorney  General 


ROADS  AND  BRIDGES:  Township  board  not  required  to  maintain  si-reeus 
TOWNSHIPS:  of  incorporated  town  nor  to  pay  part  of  road 

taxes  into  town  treasury. 


July  9,  1953 


Honorable  J.  S.  Lincoln 
Representative 
Harrison  County 
Caine sville,  Missouri 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter  of  June 
k»  1953#  in  which  you  requested  an  opinion  of  this  department. 
This  opinion  request,  omitting  caption  and  signature,  is  as 
follows : 


”1  am  asked  by  the  city  council  of  our 
little  town,  population  6l8,  to  inquire 
as  to  the  proper  distribution  of  township 
taxes,  collected  in  our  township,  as 
regards  their  application  to  the  main- 
tainanco  of  streets  within  the  corporate 
limits  of  the  town.  Our  county  has  the 
township  organization  form  of  government. 

"Up  until  six  years  ago  all  of  the  taxes 
collected  within  the  corporate  limits  of 
tho  town  were  paid  to  the  treasury  of  the 
town;  now  tho  township  board  uake  all  the 
money  and  pay  none  of  it  into  the  town 
treasury,  for  the  maintainance  and  upkeep 
of  the  streets,  nor  do  they  maintain  the 
streets. 

"Can  the  township  board  be  forced  to  pay 
the  taxes  collected  within  the  corporate 
limits  of  the  torn  into  the  town  treasury 
for  the  maintainance  of  tho  town  streets 
and  if  not  can  the  township  board  be  forced 
to  maintain  the  town  streets,  at  least 
those  known  as  through  streets? 

"I  have  been  checking  the  statutes  and  have 
my  opinion  but  will  appreciate  your  opinion. 
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"as  I see  it,  a special  road  district  might 
solve  the  problem. 

"P.S.  You  understand,  of  course,  in  referring 
to  township  taxes,  I refer  to  the  .35  levy  for 
maintainance  of  roads  and  bridges." 

In  your  opinion  request  you  do  not  definitely  state 
whether  your  town  is  incorporated  but  you  do  refer  to  the 
"corporate  limits"  thereof.  Therefore,  for  the  purposes  of 
this  opinion,  this  department  will  assume  that  your  town  is 
incorporated. 

The  authority  of  your  township  to  levy  and  collect  a tax 
of  35  cents  on  the  one  hundred  dollars  assessed  valuation  for 
road  and  bridge  purposes  is  conferred  upon  it  by  Section 
137*535»  RSMo  I949,  which  prescribes  the  following: 

"1.  In  addition  to  other  levies  authorized 
by  law,  the  township  board  of  directors  of 
any  township  in  their  discretion  may  levy 
an  additional  tax  not  exceeding  thirty-five 
cents  on  each  one  hundred  dollars  assessed 
valuation  in  their  township  for  road  and 
bridge  purposes.  Such  tax  shall  be  levied 
oy  the  township  board,  to  be  collected  by 
the  township  collector  and  turned  into  the 
county  treasury,  *.hero  it  shall  be  known  and 
designated  as  a special  road  and  bridge  fund. 

"2.  The  county  court  of  any  such  county  may 
in  its  discretion  order  tiie  county  treasurer 
to  retain  an  amount  not  to  exceed  five  cents 
on  the  one  rondred  dollars  assessed  valuation 
out  of  such  special  road  und  bridge  fund  and 
to  transfer  the  sa  e to  the  county  special 
road  and  bridge  fund;  and  all  of  said  taxes 
over  the  amount  so  ordered  to  be  retained  by 
the  county  shall  be  paid  to  the  treasurers 
of  the  respective  townships  from  which  It 
cane  as  soon  as  practicable  after  receipt 
of  such  iunds,  and  shall  be  designated  as 
a special  road  and  bridge  fund  of  such 
township  and  used  by  said  townships  only 
for  road  and  bridge  purposes,  except  that 
amounts  collected  within  the  boundaries 
of  road  districts  formed  in  accordance 
with  the  provisions  of  chapter  233,  RSMo 
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1949  shall  bo  paid  to  the  treasurers  of 
such  road  districts;  provided  that  the 
amount  retained,  if  any,  by  the  county 
shall  be  uniform  as  to  all  3uch  town- 
ships levying  and  paying  such  ;ax  into 
the  county  treasury;  provided,  further, 
that  the  proceeds  of  such  fund  may  be 
used  in  the  discretion  of  the  township 
board  of  directors  in  the  construction 
and  maintenance  of  roads  and  in  improv- 
ing and  repairing  any  street  in  any 
incorporated  city,  town  or  village  in 
the  township,  if  said  street  shall  form 
a part  of  a continuous  highway  of  the 
township  running  through  said  city, 
town  or  village* M 

In  the  event  that  your  township  board  levies  and  collects 
this  road  tax,  the  moneys  thus  collected  must  be  paid  into  the 
county  treasury  where  it  is  known  and  designated  as  a special 
roacl  and  bridge  fund.  The  county  court  may,  in  its  discretion, 
order  the  county  treasurer  to  retain  an  amount  not  to  exceed 
five  cents  on  the  one  hundred  dollars  assessed  valuation  out 
of  such  special  fund  and  to  transfer  same  to  the  county  special 
road  and  bridge  fund;  the  balance  is  to  bo  paid  to  the  township 
treasurers  from  whence  the  money  came  and  shall  be  used  by  the 
townships  only  for  road  and  bridge  purposes*  However,  if  there 
has  been  a special  road  district  formed  in  a township,  then  the 
tax  money  collected  within  its  boundaries  shall  be  paid  to  the 
treasurer  of  the  special  road  district* 

The  tovm3  lip  board  of  directors  may,  in  their  discretion, 
use  township  r-oad  funds  to  improve  and  repair  any  street  in  an 
incorporated  city  located  therein,  if  such  street  shall  form  a 
part  of  c continuous  highway  of  the  township  running  through 
said  city.  However,  such  city  has  no  authority  to  force  the 
township  to  return  tax  funds  collected  within  said  city's 
boundaries  nor  has  it  authority  to  force  the  township  directors 
to  maintain  the  city's  streets* 

With  reference  to  your  question  regarding  the  special  road 
district,  we  are  enclosing  an  official  opinion  of  this  depart- 
ment, rendered  under  date  of  June  25#  194-8  to  Enriett  L. 

Bertram,  which  answers  your  question. 

CONCLUSION* 

Therefore,  it  is  the  opinion  of  thi3  department  that  the 
township  board  cannot  be  forced  to  pay  the  taxes  collected 
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within  the  corporate  limits  of  Caine svillo  into  the  town 
treasury  for  the  maintenance  of  the  town  streets  nor  can 
said  township  board  be  forced  to  maintain  the  town  streets. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  r.  John  S.  Phillips. 

Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 


. ».  - • 


Operation  of  overweight,  overlength, 
or  overwide  vehicle  upon  the  highway 
is  not  a nonmoving  traffic  violation. 


March  5,  1953 


xxxxxrx 

Honorable  H.  M.  Long,  Assistant  Supervisor  J,  C.  Johnson 

Department  of  Revenue 
State  of  Dlesouri 
Jefferson  City,  :isso  uri 

De-.r  Sir: 

.e  aro  in  receipt  of  a request  from  you  for  an  opinion 
of  this  office.  Your  request  re.-ds  as  follows: 

"We  would  appreciate  your  official 
opinion  on  question  as  follows,  as 
relates  to  the  new  Drivers'  Lav/  enacted 
by  the  52nd  General  Assembly.  Namely, 

'Is  an  over  weight,  over  length  or  over 
wide  vehicle  to  be  considered  a moving 
traffic  violation?'” 

Since  you  refer  to  the  "new  Drivers'  Law",  we  v/ill  assume 
for  the  pur-rose  of  this  request  that  you  refer  to  the  amended 
Senate  Committee  Substitute  for  House  Committee  Substitute  for 
House  dills  Ho.  22,  Lj.9,  £6,  and  lllj.  of  the  66th  General  Assembly. 
Hereafter  we  will  call  this  bill  by  it3  assigned  statute  number's. 
However,  they  are  not  to  be  found  in  the  Revised  Statutes  of 
’"iFSOuri,  19  ^9  • 

Reference  to  nonmoving  traffic  violations  is  found  to  have 
been  made  in  Section  3">2.010,  in  the  definition  of  "Habitual 
violator  of  traffic  laws",  as  follows: 

"(3)  'Habitual  violator  of  traffic  lav/s', 
a person  who  has  been  adjudged  guilty  at 
least  five  times  within  one  year  of  vio- 
lating any  traffic  laws  or  ordinances 
other  than  nonmoving  traffic  violations j" 

Again,  in  paragraph  (13)  of  Section  3C2.010: 

"(13)  'TTonmovlng  traffic  violation', 
that  character  of  traffic  violation 
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where  at  the  tine  of  such  violation 
the  motor  vehicle  involved  is  not  in 
motion;” 

In  order  to  determine  whether  or  not  the  operation  upon 
highways  of  overweight,  overlength,  or  overuido  vehicles  con- 
stitute nonmoving  traffic  violations  as  to  come  within  the 
exceptions  contained  in  the  above  quoted  Section  302.010, 
paragraph  (8),  it  is  necessary  to  consult  certain  parts  of 
the  statutes  describing  the  offenses. 

Section  304*170,  RSMo  1949 » contains  the  following  pro- 
hibition: 


"1.  No  motor-drawn  or  propelled  vehicle 
3hall  be  operated  on  the  highways  of  thiB 
state  the  width  of  vfhich,  including  load, 
is  greater  than  ninety-six  inches,  except 
clearance  lights,  rear  view  mirrors,,  or 
other  accessories  required  by  a federal, 
state,  or  city  lav;  or  regulation;  or  the 
height  of  which,  including  load,  is 
greater  than  twelve  and  one-half  feet, 
or  the  length  of  which,  including  load, 
is  greater  than  thirty-five  feet;  and  no 
combination  of  such  vehicles  coupled 
together  of  a total  or  combined  length, 

Including  coupling,  in  excess  of  forty- 
five  foot  shall  be  operated  on  said 
highways . ” 

Section  30Lj.»l80,  RSMo  1949#  contains  the  following  pro- 
hibition: 


”1.  No  motor-drawn  or  propelled  vehicle, 
or  combinations  thereof,  shall  be  moved 
or  operated  on  the  highways  of  this  state 
when  the  gross  weight  thereof,  in  pounds 
shall  exceed  the  weight  -s." 

In  addition  to  the  definition  of  "operator”  in  the  House 
Bills  referred  to  above,  the  words  "driving"  and  "operating" 
are  used  to  designate  the  same  thing;  the  Legislature  in  the 
lav;  itself  having  treated  driving  and  operating  as  inter- 
changeable in  reference  to  a motor  vehicle. 

From  the  very  nature  of  the  statutes  referred  to  above, 
it  m^?-  bo  concluded  that  although  the  overweight,  overlength 
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or  overwidth  of  a vehicle  could,  under  some  circumstances, 
constitute  a violation  of  the  lattf  when  the  vehicle  was  stand- 
ing still,  there  is  the  essential  element  to  the  commission 
of  an  offense  that  the  vehicle  be  operated  upon  the  highways. 

In  State  v.  Schwartzmann  Service,  IpO  S.W.  (2d)  479*  in 
regard  to  a similar  statute  concerning  vehicular  weight,  the 
Court  said,  l.c.  4®0s 

’’The  purpose  of  the  statute,  manifestly, 
is  to  protect  the  highways  of  the  state 
from  the  damage  that  may  be  done  by 
vehicles  of  excessive  weight.  It  is 
inconceivable  that  the  Legislature  in- 
tended to  protect  the  highways  from 
damage  from  overloaded  trucks  and  other 
self-propelled  vehicles,  while  permitting 
the  same  mischief  to  be  done  by  trailers 
drawn  by  such  self-propelled  vehicles." 

It  is  common  knowled  e that  it  is  necessary  for  the  care 
and  preservation  of  the  highways  and  for  the  safety  of  the 
public  that  there  should  be  limits  fixed  by  statute  as  to 
what  can  bo  moved  over  public  roads. 

In  Daniel  v.  State  Farm  Mutual  Insurance  Co.,  130  S.W. 
(2d)  244*  at  l.c.  249*  the  Court  defines  ’'operate"  as  follows: 

"The  word  ‘operate*  according  to 
Webster's  dictionary  is  to  'produce 
an  effect,  to  cause  to  effect,  to 
bring  about.  ' •*  * 

Absent  an  express  and  declared  Intent  within  the  law  It- 
self to  the  effect  that  an  overweight , over length  or  an  over- 
itfide  vehicle  is  a nonmoving  traffic  violation,  there  seems  to 
be  no  conclusion  but  that  the  operation  of  such  a vehicle  over 
the  highways  of  this  state  In  violation  of  the  law  In  regard 
thereto  is  not  a nonmoving  traffic  violation. 


conclusion 


It  is  therefore  the  opinion  of  this  department  that  the 
operation  of  a motor  drawn  or  propelled  vehicle  on  the  high- 
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w ays  of  this  state  over  the  width,  length,  or  weight  as 
prescribed  in  Section  30!i.l70,  supra,  is  not  a nonmoving 
traffic  violation  and  therefore  does  not  come  v/ithin  the 
exception  of  nonmoving  traffic  viol'  tions  of  Section 
302.010  as  enacted  in  1951. 

The  foregoing  opinion  which  I hereby  approve  was 
prepared  by  my  Assistant,  James  W.  Paris. 

Very  truly  yo  rs. 


JOHN  M.  DALTON 
Attorney  General 


J/VF : ab 


BANKS: 

AGRICULTURE: 


"Baled  burlap"  and  "baled  cotton"  are 
"agricultural  products  or  the  manufac tured 
or  processed  derivatives  of  agricultural 
products"  as  such  language  is  used  in 
subparagraph  (1)  (c)  of  Section  362. 170, 
RSMo  1949* 

A 

Januury  21#  1953 


honorable  h.  b,  Mackey 
noting  Cojtai ss loner  of  the 
Division  of  finance 

Department  of  Business  and  administration 
State  Office  Building 
Jefferson  City,  Missouri 

uea r Mr.  ..lackey: 

The  following  opinion  is  rendered  in  reply  to  your 
recent  inquiry  reading  as  lollows: 

"Tnis  Division  has  been  asked  by  a bank 
located  in  a city  having  a population 
of  over  100,000  to  advise  whether  baled 
burlap  and  baled  cotton  could  qualify 
as  agricultural  derivatives  as  mentioned 
in  Section  302.1/0  (1)  (°)  of  tne  Missouri 
Revised  Statutes,  1949* 

"The  burlap  originally  grown  is  Jute  and 
comes  into  this  country  from  India.  It 
is  described  as  ’semi-processed*  by  the 
Customs  Olfioe.  The  cotton  is  called 
'grey*  goods,  is  termed  by  tne  railroad 
as  'ootton  oaggln  .*  and  takes  a lower 
freight  rate  than  regular  piece  goods. 

Tne  ootton  also  is  * semi-processed. 1 ' 

Jeotion  302.1/0,  RSMo  19q9,  applicable  to  state 
chartered  banks,  sets  forth  restrictions  on  loans,  re- 
strictions on  tne  purchase  of  securities,  and  restrictions 
touching  trie  total  liability  to  a bank  of  any  one  person. 

A reading  of  the  statute  just  referred  to  discloses  that 
the  reference  made  therein  to  cities  of  certain  popula- 
tion have  no  bearing  on  the  direct  question  posed  in  the 
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opinion  request  relative  to  "baled  burlap'  and  "baled 
cotton"  being  agricultural  products  or  tne  manufactured 
or  processed  derivatives  oi  agricultural  products.  So 
much  of  Section  362.1/0,  RjMo  194-9*  as  is  necessary  to 
a determination  or  tire  inquiry  at  hand  is  quoted  as 
follows  from  subparagraph  (1)  (c)  of  said  section: 

"The  total  liabilities  to  such  bank  of 
any  individual,  partnership  or  corporation 
may  equal  but  not  exceed  thirty-five  per 
oent  of  the  capital  stock  actually  paid 
in  and  surplus  fund  of  such  banks;  provided, 
that  all  of  such  total  liabilities  in  excess 
of  the  legal  loan  limit  of  such  bank  as  de- 
fined in  paragraph  (b)  of  this  subdivision 
is  upon  paper  based  upon  the  collateral 
security  of  warehouse  receipts  covering 
agricultural  products  or  the  manufactured 
or  processed  derivatives  of  agricultural 
products  in  public  elevators  and  public 
warehouses  subject  to  state  supervision 
and  regulation  in  this  state  or  in  any 
other  state  of  the  United  States,  under 
the  following  conditions: 

The  terms  "agricultural  products"  and  "manui actured  or 
processed  derivatives  of  agricultural  products"  are  not  de- 
fined in  Section  362.170,  RSMo  194-9*  However,  at  Section 
265.010  (1)  of  Chapter  265,  RSMo  194-9#  dealing  with  "standardi- 
zation, inspection  and  marketing  of  agricultural  products,"  we 
find  agricultural  products  defined  as  follows: 

"’Agricultural  products'  shall  include 
horticultural,  viticultural,  dairy,  bee, 
and  any  farm  product." 

In  the  case  of  Mixon  v.  Oreen,  193  So.  6,  167  Miss. 

34-3*  l.c.  34-9*  the  Supreme  Court  of  Mississippi  spoke  as 
follows  concerning  cotton  being  an  agricultural  pro due t: 

"It  is  a matter  of  common  know ledge,  of 
which  the  Court  will  take  judicial  notice, 
that  generally  'agricultural  products'  in 
this  State  are  understood  to  mean  cotton, 
corn,  potatoes,  peas,  hay  and  other  usual 
crops  planted  and  harvested  during  the 
calendar  year." 


-2- 


Honorable  H.  B.  iacKey 


Black* 3 Law  Dictionary,  Deluxe  Edition,  1944*  P*  85, 
has  the  following  reference  to  "agricultural  product": 

"That  which  is  the  direct  result  of  husbandry 
and  tne  cultivation  of  tne  soil*  The  product 
in  its  natural  unmanufac tured  condition, 
de tty  billing  Do*  q. U Kan.  281,  19  r'ac.  ol ^ . 

It  has  been  held  not  to  include  beef  oattle; 

Davis  6t  Co.  v.  City  of  nacon,  04  Da.  128, 

37  Am.  Hep.  bO;  but  to  include  forestry 
products;  Northern  Ceaar  Co.  v.  Frencn,  ljl 
Wash.  394*  ^30  F.  837*  84b." 

Webster’s  Mew  International  Dictionary,  Second  edition 
(Unabridged),  defines  agriculture  as  follows: 

"The  art  or  science  of  cultivating  the 
ground,  and  raising  and  harvesting  crops, 
often  including  also  feeding,  breeding, 
and  management  of  lives toOK,  tillage; 
husbandry;  farming;  in  a broader  sense, 
the  science  and  art  ol  the  production  of 
plants  and  animals  useful  to  man,  includ- 
ing to  a variable  extent  tne  preparation 
of  these  products  lor  man's  use  and  tneir 
disposal  by  marketing  or  otnerwise.  In 
this  broad  use  it  includes  farming,  horti- 
culture, forestry,  dairying,  sugar  making, 
etc. " 

Webster's  New  International  Dictionary,  Second  Ldition 
(Unabridged),  defines  "burlap"  and  "jute"  as  follows: 

"Burlap:  a coarse,  heavy,  plain-woven 
fabric,  of  jute  or  nemp,  sometimes  flax, 
used  for  bagging;  also,  a finer  kind  of 
similar  material,  for  curtains,  etc." 

"Jute:  (a)  Tne  glossy  fiber  of  eitner  or 

two  Last  Indian  tiliaceous  plants  (Corcnorus 
olitorius  and  C.  capsularis).  Though  tena- 
cious, it  is  injured  by  moisture,  and  henoe 
is  used  cniefly  for  saokinu,  burlap,  and  the 
cheaper  varieties  of  twine;  it  is  also  made 
into  wrapping  paper,  and  is  sometimes  mixed 
with  wool  or  silk  in  fabrics.  (b)  The  plant 
producing  this  fiber." 

From  tne  foregoing  definitions  and  the  cited  decision 
of  tne  Supreme  Court  of  Mississippi,  it  may  reasonably  be 
concluded  that  "baled  ourlap"  and  "baled  cotton"  referred 
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to  In  the  request  lor  this  opinion  are  "agricultural  products 
or  the  manufactured  or  processed  derivatives  o f agricultural 
products"  as  such  language  is  used  in  subparagraph  (1)  (c) 
of  section  362.170,  RSMo  194-9* 

CunCLUSlaH 


It  is  tne  opinion  of  this  office  that /[[baled  cotton" 
and  "baled  burlap"  are  'agricultural  products  or  the  manu- 
factured or  processed  derivatives  of  agricultural  products" 
as  such  language  is  used  in  subparagrapn  (1)  (c)  of  Section 
362.1/0,  RSMo  1949/} 


Tnis  opinion,  which  I nereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Julian  L.  O'Malley. 

Respectfully  submitted. 


JOdM  M.  DALTOM 

Attorney  General 


JLU'Milw 


CREDIT  UNIONS: 


A solvent  credit  union,  subject  to  provisions  of 
Chapter  370,  RSMo  19^9,  but  which  cannot  effect 
DISSOLUTION:  liquidation  and  dissolution  under  the  provisions 

of  that  chapter,  may  do  so  under  the  provisions" 
of  Chapter  351,  RSMo  19^9 • 


JOHN  M.  DALTON 
XXXVXXXXXXX 


J.C.  JOHN ' 
XX XX XXX 


Honorable  R.  3.  "ackey 
Acting  Commissioner  of  Finance 
Division  of  Finance 

Department  of  Business  and  Administration 
Jefferson  City,  Missouri 

Dear  Sir: 

This  department  Is  In  receipt  of  your  recent  request  for 
an  official  opinion.  You  thus  state  your  opinion  request: 

"Nay  a solvent  credit  union  subject  to 
the  provisions  of  Chapter  370  PDPo  19^4-9 
effect  liquidation  and  dissolution  where 
It  is  Impossible  to  dissolve  under 
authority  contained  in  Section  370.350 
RSYo  19^9?" 

Chapter  370,  RSMo  19^9,  to  which  you  refer,  is  the  law 
designed  to  apply  specifically  to  the  creation,  operation,  and 
dissolution  of  credit  unions.  Section  370.350  of  this  chapter 
provides  the  method  to  be  followed  in  the  dissolution  of 
credit  unions.  Certainly  Chapter  370,  supra,  should  be  fol- 
lowed by  credit  unions  in  all  of  their  phases  If  it  is  possible 
for  them  to  do  so.  However,  you  state  that  in  the  instant 
situation  it  is  impossible  for  Section  371.351,  supra,  to 
be  followed.  Since  that  is  the  situation  we  must  look  to  the 
general  lav/  to  see  whether  dissolution  could  be  effected 
under  Its  provisions. 

We  note  that  paragraph  four  of  Section  370.0h.0,  RS’’o  19^9, 
provides  that  the  organizers  of  a credit  union  become  and  are 
created  a corporation. 

We  now  direct  your  attention  to  Chapter  351,  RSYo  19li-9» 
which  is  entitled  "Seneral  and  Business  Corporations.”  Section 
351.690  of  this  chapter  is  entitled  "Applicability  of  this 
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chapter  to  existing  corporations,"  and  reads  as  follows: 

"The  provisions  of  this  chapter  shall 
be  applicable  to  existing  corporations 
as  follows: 

"(1)  Those  provisio  s of  this  law  requiring 
report,  registration  statements,  antitrust 
affidavits,  and  the  payment  of  taxes  and 
fees,  shall  be  applicable,  to  the  same 
extent  and  with  the  same  effect,  to  all 
existing  corporations,  domestic  and  foreign, 
which  were  required  to  make  such  reports, 
registration  statements  and  antitrust 
affidavits,  and  to  pay  such  taxes  and  fees, 
prior  to  the  enactment  of  this  law; 

"(2)  No  provisions  of  this  lav/,  other  than 
those  mentioned  in  subdivision  (1),  shall 
be  applicable  to  banks,  trust  companies, 
insurance  companies,  building  and  loan 
associations,  savings  bank  and  safe  de- 
posit companies,  mortgage  loan  companies, 
and  nonprofit  corporations; 

"(3)  Only  those  provisions  of  this  law 
which  sup-  lement  the  existing  laws  applicable 
to  railroad  corporations,  union  stations, 
co-operative  companies  for  profit,  credit 
unions,  street  railroads,  telegraph  and 
telephone  companies,  booming  and  rafting 
companies  and  exposition  companies,  and 
which  are  not  inconsistent  with,  or  in 
conflict  with  the  purposes  of,  or  are  not 
in  derogation  or  limitation  of,  such 
existing  laws,  shall  be  applicable  to  the 
type  of  corporations  mentioned  above  in 
this  subdivision  (3);  and  without  limiting 
the  generality  of  the  foregoing,  those 
provisions  of  this  chapter  which  permit 
the  issuance  of  shares  without  par  value 
and  the  amendment  of  articles  cf  incor- 
poration for  such  purpose  shall  be 
applicable  to  railroad  corporations,  union 
stations,  street  railroads,  telegraph  and 
telephone  companies,  and  booming  and 
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rafting  companies,  and  those  provisions 
of  this  law  mentioned  In  subdivision  (1) 
will  apply  to  all  corporations  mentioned  in 
this  subdivision  (3). 

"(It)  All  of  the  provisions  of  this  law 
to  the  extent  therein  provided  shall  ap- 
ply to  all  other  corporations,  existing 
under  prior  general  laws  of  this  state 
and  not  specifically  mentioned  In  sub- 
divisions (1),  (2)  and  (3)  of  this  section." 

(Lmphasis  ours) 

It  will  be  noted  that  the  above  section  holds  that  the 
provisions  of  Chapter  351  are  applicable  to  credit  unions  If 
such  provisions  supplement  the  existing  laws  relating  to  credit 
unions  (which  In  this  Instance  -would  be  Section  370.350  mentioned 
above),  and  if  such  provisions  "are  not  Inconsistent  with,  or  in 
conflict  with  the  purposes  of,  or  are  not  in  derogation  or 
limitation  of,  such  existing  laws,"  which,  again,  would  be,  for 
our  nurposes.  Section  370.350.  He  must,  therefore,  examine  the 
law  relating  to  the  dissolution  of  General  and  Business  Corpora- 
tions, and  determine  whether  such  laws  supplement  Section  370.350, 
or  whether  such  law  is  "Inconsistent  with,  or  In  conflict  with 
the  purposes  of,  or  are  not  in  derogation  or  limitation  of, 
such  existing  laws,"  which,  as  we  noted  above,  is,  in  this  in- 
stance, Section  370.350,  which  section  reads: 

"1.  At  any  meeting,  called  for  the  purpose, 
notice  of  the  purpose  being  contained  in 
the  call,  four-fifths  of  the  entire  member- 
ship may  vote  to  dissolve  the  credit  union 
and  shall  thereupon  signify  their  con- 
sent to  such  dissolution  in  writing  and 
shall  file  such  consent  with  the  said  com- 
missioner, attested  by  a majority  of  its 
officers,  with  a statement  of  the  names 
and  addresses  of  the  directors  and  of- 
ficers; duly  verified. 

"2.  The  commissioner,  upon  receipt  of 
satisfactory  proof  of  the  solvency  of  the 
credit  union,  shall  execute  In  duplicate 
a certificate  to  the  effect  that  such  con- 
sent and  statement  have  been  filed  and 
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that  it  appears  therefrom  that  the  credit 
union  has  complied  with  this  section. 

"3«  Such  duplicate  certificate  shall  be 
filed  by  such  credit  union  in  the  offioe  of 
the  recorder  of  deeds  of  the  county  in 
which  said  credit  union  has  its  place  ol 
business  and  thereupon  such  credit 
union  shall  be  dlsrolved  and  shall  cease 
to  carry  on  business,  except  for  the  pur- 
pose of  adjusting  and  winding  up  its 
affairs . 

"lu  It  shall,  by  its  board  of  directors, 
then  promptly  proceed  to  adjust  and 
wind  up  its  business,  carry  out  its  con- 
tracts, collect  its  accounts  receivable,  and 
liquidate  Its  assets,  and  apply  the  saie 
In  discharge  of  the  obligations  of  the 
credit  union  and,  after  paying  such  obli- 
gations, each  share  according  to  the 
amount  paid  In  thereon,  shall  be  entitled 
to  Its  proportion  of  the  balance  of  the 
assets . 

BS>.  Said  credit  union  shall  continue  In 
existence  for  the  purpose  of  discharging 
Its  debts  and  obligations,  collecting  and 
distributing  Its  assets,  a nd  doing  all 
other  acts  required  in  order  to  wind  up 
its  business,  and  may  sue  and  be  sued 
for  the  purpose  of  enforcing  such  debts 
and  obligations  until  its  affairs  are  fully 
adjusted  and  wound  up,  for  three  years. 

”6.  The  commissioner  Is  authorized  to 
promulgate  rules  and  regulations  for  the 
dissolution  of  credit  unions  during  the 
time  such  credit  unions  art  adjusting  and 
winding  up  their  affairs,  and,  upon  the 
termination  of  such  credit  union,  the 
commissioner  shall  notify  the  secretary  of 
state  of  such  dissolution.” 

The  law  relating  to  the  dissolution  of  General  and  business 
Corporations  is  found  in  Section  3fjl.l4.60  through  Section  351.565. 
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In  this  regard  we  direct  attention  to  Section  3Sl  .ixST , 
RS?iTo  1924.9 , which  is  entitled  ''Voluntary  dissolution  on  consent 
of  shareholders,"  and  which  reads,  in  part: 

"A  corporation  may  be  voluntarily  dissolved 
by  the  written  consent  of  the  holders  of 
record  of  all  its  outstanding  shares  in  the 
following  manner  coupled  with  compliance 
with  the  provisions  of  sections  35lA70 
to  35l. TJpon  the  execution  of  such 
written  consent  by  all  the  shareholders 
of  record,  articles  of  dissolution  shall 
be  executed  in  duplicate  by  the  corporation 
by  its  president  or  a vice-president,  and 
verified  by  him,  and  the  corporate  seal 
shall  be  thereto  affixed,  attested  by  its 
secretary  or  assistant  secretary,  which 
shall  se t forth  and  contain  <■  * 

(Emphasis  ours.) 

Section  351.2l65,  RSMo  19-^9»  which  is  entitled  "Voluntary 
dissolution  b resolution  of  director,"  reads: 

"A  corporation  may  elect  to  dissolve  vol- 
untarily and  wind  up  its  affairs  by  the  act 
of  the  corporation,  in  the  following  manner, 
coupled  with  compliance  with  the  provisions 
of  sections  351.^70  to  35l*ii30: 

"(1)  The  board  of  directors  shall  adopt  a 
resolution  recommending  that  the  corporation 
be  dissolved  voluntarily,  and  directing 
that  the  question  of  such  dissolution  be 
submitted  to  a vote  at  a meeting  of  the 
shareholders,  which  may  be  either  an  annual 
or  special  meeting; 

"(2)  Written  or  printed  notice  stating  that 
the  purpose,  or  one  of  the  purposes,  of  such 
meeting  is  to  consider  the  advisability  of 
voluntarily  dissolving  the  corporation  shall 
be  given  to  each  shareholder  of  record  entitled 
to  vote  at  such  meeting  within  the  time  and 
In  the  manner  provided  in  this  chapter  for 
the  giving  of  notice  of  meetings  of  shareholders. 

If  such  meeting  be  an  annual  meeting,  such 
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purpose  may  be  Included  In  the  notice 
of  such  annual  meeting; 

"(3)  At  such  meeting  a vote  of  the  share- 
holders entitled  to  vote  thereat  shall  be 
taken  on  a resolution  to  dissolve  volun- 
tarily the  corporation,  which  shall  re- 
quire for  its  adoption  the  affirmative  vote 
of  the  holders  of  at  least  two-thirds  of 
the  outstanding  shares  entitled  to  vote  at 
such  meeting. 

" (ij.)  Upon  the  adoption  of  such  resolu- 
tion, articles  of  dissolution  shall  be  ex- 
ecuted in  duplicate  by  the  corporation 
by  its  president  or  a vice-president,  and 
verified  by  him,  and  the  corporate  seal 
shall  be  thereto  affixed,  attested  by  its 
secretary  or  an  assistant  secretary,  which 
shall  set  forth: 

’’(a)  The  name  of  the  corporation; 

"(b)  The  names  and  respective  addresses, 
including  street  and  number,  if  any,  of 
its  officers  and  directors; 

"(c)  A copy  of  the  resolution  of  the 
shareholders  authorizing  the  voluntary 
dissolution  of  the  corporation; 

'(d)  The  number  of  shares  outstanding 
entitled  to  vote  for  or  against  such  res- 
olution of  the  shareholders  and  the  num- 
ber of  shares  voted  for  and  against  the 
voluntary  dissolution  of  the  corporation, 
respectively. " 

Section  35l.ii35,  RSMo  19li9»  which  is  entitled  "Jurisdiction 
of  court  of  equity  in  liquidation,"  reads: 

"1.  Courts  of  equity  shall  have  full 
power  to  liquidate  the  assets  and  business 
of  a corporation: 

"(1)  Upon  the  suit  of  a shareholder  when 
it  is  made  to  appear 
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"(a)  That  the  directors  are  deadlocked 
in  the  management  of  the  corporate  affairs 
and  the  shareholders  are  unable  to  break 
the  deadlock,  and  that  irreparable  injury 
to  the  corporation  is  being  suffered  or 
is  threatened  by  reason  thereof;  or 

"(b)  That  the  acts  of  the  directors  Or 
those  in  control  of  the  corporation  are 
illegal,  oppressive,  or  fraudulent;  or 

"(c)  That  the  corporate  assets  are  being 
misapplied  or  wasted: 

"(2)  Upon  the  suit  of  a creditor  whose 
claim  has  either  been  reduced  to  judg- 
ment and  an  execution  the  eon  returned 
unsatisfied,  or  whose  claim  is  admitted 
by  tho  corporation,  when  in  either  case 
it  is  made  to  i$>pear  that  the  corporation 
is  unable  to  pay  its  debts  and  obligations 
in  the  regular  course  of  business  as  they 
mature; 

"(3)  Upon  application  b'  a corporation 
which  has  filed  articles  of  dissolution,  as 
provided  in  this  chapter,  to  have  its 
liquidation  continued  under  the  supervision 
of  the  court; 

" Up)  .here  information  has  been  filed 
by  the  a ttorr.ey  general  to  d'ssolve  a 
corporation  and  it  is  made  to  appear  that 
liquidation  of  its  business  and  affairs 
should  precede  the  entry  of  a decree  of 
dissolution; 

"(5)  Ahen  for  any  reason  the  certifi- 
cate of  incorporation  of  a corporation, 
or  the  certificate  of  authority  to  a foreign 
corporation,  issued  by  the  secretary  of 
state,  shall  have  been  forfeited  or  re- 
voked and  such  forfeiture  or  revocation 
shall  not  have  been  rescinded  as  permit- 
ted by  thi 8 chapter. 
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"2.  Such  proceedings  shall  be  brought 
ir.  the  city  or  county  in  which  the  regis- 
tered office  of  the  corporation  is  situated. 

"3.  It  shall  not  be  necessary  to  make 
shareholders  parties  to  any  such  suit  or 
proceeding  unless  relief  is  sought  against 
them  personally." 

In  the  above  we  have  Indicated  various  methods  by  which 
we  believe  a solvent  credit  union  may  be  dissolved,  since, 
in  our  opinion,  such  methods  are  not  inconsistent  with,  or 
in  conflict  with  the  purposes  of,  and  are  not  In  derogation 
or  limitation  of  existing  laws  specifically  applicable  to 
credit  unions,  but  that  the  above  methods  of  dissolution 
simply  supplement  such  laws. 

cj’.cr 's  io  x 


It  Is  the  opinion  of  this  department  that  a solvent  credit 
union,  subject  to  the  provisions  of  Chapter  370,  R^Vo  19I4.9 , 
but  which  cannot  effect  liquidation  and  dissolution  under  the 
provisions  of  that  chapter,  may  do  so  under  the  nrovislons  of 
Chapter  351,  Rf?'o  19V?- 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Kr.  Hugh  r.  .Mlliamson. 

Yours  very  truly. 


HP.V : inm 


JOHN  *«.  DALTON 

Attorney  General 
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FILED 


(1)  :‘i>5  filing  fee  paid  to  alerk  of  Magistrate  Cour'L 
upon  commencement  of  civil  suit  shall  be  paid  by 
said  clerk  to  Dir.  of  Revenue,  or  to  county  treas- 
urer if  magistrate  court  was  created  by  order  of 
circuit  court,  at  end  of  month,  not  transferred  to 
court  receiving  costs  by  reason  of  change  of  venue; 

(2)  circuit  clerk  may  not  demand  payment  of  filing 
fee  on  change  of  venue  from  magistrate  court,  may 
not  lawfully  refuse  filing  case  transferred  from 
magistrate  court  to  circuit  court  on  change  of  venu? 
(3^  party  taking  change  of  venue  shall  be  liable 
for  costs,  but  magistrate  is  required 

grant  change  of  venue  even  though  costs 

have  accrued.  J.C.JOHNSEN 


June  13 , 1953 


Honorable  Douglas  Mahnkey 
Prosecuting  Attorney 
Taney  County 
Forsyth,  Missouri 

Dear  Sir: 

This  department  is  in  receipt  of  your  recent  request  for  an 
official  opinion.  You  thus  state  your  request: 

"A  dispute  has  arisen  or  rather  a difference  of 
opinion,  between  our  'magistrate  Clerk  and  the  Clerk 
of  the  Circuit  Court  on  the  matter  of  costs  and 
filing  fees  in  change  of  venue  from  Magistrate 
Court  to  Circuit  Court. 

"The  Statute  provides  that  change  of  venue  may  be 
taken  from  a magistrate  court  and  in  counties 
like  Taney  County  the  cause  is  transferred  to  the 
Circuit  Court.  Section  5>17»560  provides  that 
costs  be  taxed  against  the  party  taking  the  change 
of  venue. 

"First  Question:  Vvhat  happens  to  the  35.00  filing 
fee?  Does  the  Magistrate  Clerk  hold  that  and 
pay  into  the  State. 

"Second  Question:  Our  Circuit  Clerk  lias  demanded 
a 310.00  filing  fee  be  paid  on  a change  of  venue 
being  filed  in  his  court  from  the  Magistrate 
Court.  That  is  not  the  law  in  my  opinion.  But 
the  question  is,  can  a filing  fee  be  demanded  by 
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the  Circuit  Clerk?  Or  is  he  required  to  file 
and  docket  the  case  without  a fee? 

"Third  Question:  Upon  change  of  venue  (these 
are  all  on  civil  matters)  being  granted,  what 
is  meant  by  the  term  •costs  taxed  against  the 
party  taking  the  change’  as  used  in  Section 
517. P&0  R.S.  I9I4.9?  Does  that  mean  the  costs  must 
be  paid  up  in  full  before  the  change  is  granted? 

We  are  all  confused  on  this." 

Your  first  question  is:  "What  happens  to  the  $5*00  filing 
fee?  Does  the  Magistrate  Clerk  hold  that  and  pay  it  into  the 
State?" 

On  March  5»  19^3*  this  department  rendered  an  opinion  to 
Honorable  »V.  L.  Haibrook,  Judge  of  the  Magistrate  Court,  Salem, 
Missouri.  The  Conclusion  of  that  opinion  was: 

* the  five  dollar  filing  fee  required  to 
be  paid  to  the  clerk  of  the  magistrate  court 
upon  commencement  of  any  proceedings  shall  be 
paid  by  said  clerk  to  the  Director  of  Revenue 
or  the  county  treasurer,  as  the  case  may  be, 
at  the  end  of  each  month  and  shall  not  be 
transferred  to  the  court  receiving  the  cause 
by  reason  of  a change  of  venue." 

A copy  of  the  above  opinion  is  enclosed.  The  answer  to  your 
first  question  is,  therefore,  that  the  5.00  is  paid  to  the  Director 
of  Revenue,  except  whe’-e  the  fee  is  originally  paid  into  a magis- 
trate court  which  was  created  by  order  of  the  circuit  court,  in 
which  case  the  fee  is  paid  to  the  county  treasurer. 

Your  second  question  is:  "Our  Circuit  Clerk  has  demanded  a 
>10. 00  filing  fee  be  paid  on  a change  of  venue  being  filed  in 
his  court  from  the  Magistrate  Court.  That  is  not  the  law  in  my 
opinion.  But  the  question  is,  can  a filing  fee  be  demanded  by 
the  Circuit  Clerk?  Or  is  he  required  to  file  and  docket  the  case 
without  a fee?" 

The  procedure  to  be  followed  after  filing  of  an  affidavit 
for  a change  of  venue  in  a magistrate  court  in  which  a cause  is 
pending,  is  set  forth  in  Sections  517.520  and  517.530,  RSMo  19^4-9# 
which  reads: 

"1.  Upon  the  filing  of  the  affidavit  in  due 
time,  requesting  change  of  venue,  the  magistrate 
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must  allow  the  change  of  venue  and  enter  an 
order  accordingly,  and  immediately  transmit  all 
of  the  original  papers  and  a transcript  of  all 
of  his  orders  in  the  case  to  some  competent 
magistrate  in  the  county,  if  there  be  one,  unless 
the  party  asking  for  a change  of  venue  shall, 
in  his  affidavit,  state  that  another  magistrate 
in  the  county  is  a material  witness  for  him 
without  whose  testimony  he  cannot  safely  pro- 
ceed to  trial,  or  that  he  is  near  of  kin  to 
either  party,  stating  in  what  degree,  in  which 
case,  or  in  the  event  there  is  no  other  magis- 
trate in  the  county,  the  case  shall  be  certified 
to  the  circuit  court  for  trial  as  if  originally 
filed  in  the  circuit  court. 

"2.  In  which  case  the  receiving  court  or  mag- 
istrate shall  be  notified  immediately  by  the 
magistrate  granting  the  change  of  venue,  by 
filing  with  the  clerk  of  the  circuit  court  or 
magistrate  receiving  the  case  on  change  of 
venue  a certified  copy  of  the  order  granting 
the  change  of  venue,  and  upon  receipt  of  such 
notice  such  magistrate  or  clerk  of  the  circuit 
court  to  whom  the  change  of  venue  is  granted  shall 
reset  the  case  for  trial  on  a day  certain. 

”3.  If  the  change  be  allowed  on  account  of 
bias  or  prejudice  of  the  inhabitants  of  the 
county,  all  of  the  original  papers  and  such  trans- 
cript immediately  shall  be  sent  to  a magistrate 
of  some  adjoining  county  for  trial  as  herein 
provided;  provided,  that  when  such  affidavit  for 
change  of  venue  shall  be  filed,  the  magistrate 
shall  have  no  further  jurisdiction  in  the  cause 
except  to  grant  such  change  of  venue." 

"The  court  or  clerk  thereof  to  which  the  cause 
is  sent  shall,  when  it  becomea  possessed  of  the 
cause,  forthwith  proceed  with  the  same  in  like 
manner  as  if  it  had  been  originally  commenced 
before  it,  and  it  shall  set  the  same  for  trial 
and  cause  the  parties  to  be  notified  thereof, 
in  writing,  which  notice  shall  be  served  on 
the  parties  not  less  than  five  nor  more  than 
fifteen  days  before  the  day  fixed  for  such  trial, 
except  as  otherwise  provided  in  this  act.  The 
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notice  may  be  served  in  like  manner  as  an 
original  writ  of  summons.  Either  party  may 
waive  such  notice  by  voluntarily  entering  his 
appearance.  Notice  mailed  by  the  court  or 
clerk  thereof,  addressed  to  the  parties  or 
their  attorneys  of  record  at  their  respective 
addresses  appearing  in  the  files  of  the  court 
shall  constitute  sufficient  service  of  notice 
under  this  section.” 

It  will  be  noted  that  paragraph  1 of  Section  £17.520,  supra, 
states  that  "the  case  shall  be  certified  to  the  circuit  court 
for  trial  a_s  if  originally  filed  in  the  circuit  court.”  (Emphasis 
ours ) . 


Also,  Section  517.530,  supra,  states  that  in  instances  of 
change  of  venue  from  magistrate  court,  the  circuit  court  shall 
"forthwith  proceed  with  the  same  in  like  manner  as  if  it  had 
been  originally  commenced  before  it  . . . ." 

Prom  the  above,  we  believe  that  any  law  regarding  security 
for  costs  which  would  apply  to  a suit  originally  filed  in  the 
circuit  court,  would  apply  to  change  of  venue  cases  from  a magis- 
trate court.  With  this  in  mind,  we  now  refer  to  Section  5ll|-.010, 
RSMo  19i|-9»  which  reads: 

"In  all  actions  on  office  bonds  for  the  use  of 
any  person,  actions  on  the  bonds  of  executors, 
administrators  or  guardians,  qul  tam  actions, 
actio  s on  penal  statutes  when  the  penalty  is 
given  to  the  informer,  and  in  all  civil  cases 
when  the  plaintiff  or  person  for  whose  use  the 
action  is  to  be  co  mnenced  shall  not  be  a resident 
of  this  state,  the  plaintiff  or  person  for  whose 
use  the  action  Is  to  be  commenced  shall,  before 
he  Institutes  such  suit,  file  with  the  clerk  of 
the  court  in  which  the  action  Is  to  be  commenced 
the  written  undertaking  of  some  person,  being  a 
resident  of  this  state,  whereby  he  shall  acknowl- 
edge himself  bound  to  pay  all  costs  which  may 
accrue  in  such  action;  and  if  any  such  action  shall 
be  commenced  without  filing  such  undertaking,  or 
depositing  with  the  clerk  of  the  court  in  which 
said  suit  is  brought,  a sum  of  money  sufficient  to 
pay  all  costs  that  may  accrue  in  the  case,  subject 
to  be  increased  at  any  time,  whenever  the  court 
may  deem  proper,  and  by  its  order  of  record  require, 
the  court,  on  motion,  may  dismiss  the  same,  unless 
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such  undertaking  be  filed  or  sum  of  money  be 
deposited  before  the  motion  is  determined,  and 
the  attorney  of  the  plaintiff  shall  be  ruled 
to  pay  all  costs  accruing  therein.” 

Also,  to  Section  5ll|..020,  RSMo  19^9»  which  roads: 

"If,  at  any  time  after  the  commencement  of  any 
suit  by  a resident  of  this  state,  he  shall 
become  nonresident,  or  in  any  case  the  court 
shall  be  satisfied  that  any  plaintiff  is  unable 
to  pay  the  costs  of  stilt,  or  that  he  Is  so  un- 
settled as  to  endanger  the  officers  of  the 
court  with  respect  to  their  legal  demands,  the 
court  shall,  on  motion  of  the  defendant  or  any 
officer  of  the  court,  rule  the  plaintiff,  on  or 
before  the  day  in  such  rule  named,  to  give  sec- 
urity for  the  payment  of  the  costs  in  such  suit; 
and  if  such  plaintiff  shall  fail,  on  or  before 
the  day  in  such  mile  named,  to  file  the  under- 
takTng  of  some  responsible  person,  being  a resi- 
dent of  this  state,  whereby  he  shall  bind  him- 
self to  pay  all  costs  which  have  accrued  or  may 
accrue  in  such  action,  or  deposit  with  the  clerk 
of  the  court  in  which  said  suit  is  pending  a sum 
of  money  sufficient  to  pay  all  costs  that  have 
accrued  or  will  probably  accrue  in  the  case, 
subject  to  be  increased  at  any  time  whenever 
the  court  may  deem  proper  and  by  its  order  re- 
quire, the  court  may,  on  motion,  dismiss  the 
suit  unless  such  undertaking  shall  oe  filed  or 
sum  of  raonev  be  deposited  before  the  motion  is 
determined.” 

The  above  sections,  it  will  be  noted,  do  not  vest  in  the 
circuit  clerk  any  power  to  demand  the  payment  of  a filing  fee, 
or  any  authority  to  refuse  the  acceptance  of  a case  for  filing 
unless  a filing  fee  shall  have  been  paid. 

Your  third  question  is:  "Upon  change  of  venue  (these  are 
all  on  civil  matters)  being  granted,  what  Is  meant  by  the  term 
’costs  taxed  against  the  party  taking  the  change*  as  used  in 
Section  517.565,  R.S.  19U.9?  Does  that  mean  the  costs  must  be 
paid  up  in  full  before  the  change  is  granted?" 

Section  517.560,  RSMo  19^9 » to  which  you  refer,  states: 
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"When  a change  of  venue  Is  taken  by  the  defen- 
dant, or  by  the  plaintiff  after  the  defendant 
has  had  a change  of  venue,  such  plaintiff  or 
defendant  shall  be  taxed  with  the  costs  which 
have  accrued  for  witnesses  and  service  thereof, 
and  witness  fees,  in  preparing  for  trial  at  the 
time  and  place  fixed  therefor,  and  the  costs  of 
the  .magistrate  for  transferring  the  cause  to 
the  other  magistrate  or  circuit  court  and  wnen 
taken  by  the  plaintiff  from  the  magistrate  be- 
fore whom  he  commenced  his  suit,  he  shall  be  taxed 
with  all  the  costs  which  have  accrued  and  shall 
accrue  in  the  cause  until  the  transcript  nr1'* 
papers  shall  be  delivered  to  the  magistrate  or 
circuit  clerk,  as  the  case  may  be,  to  whom  the 
cause  is  sent  for  trial.” 

It  seems  to  us  that  three  situations  are  contemplated  by 
the  above  section.  One  is  that  the  defendant  shall  pay  the  costs 
which  have  accrued  if  he  takes  a change  of  venue.  A second  is 
that  if  the  defendant  takes  a change  of  venue  and  the  plaintiff 
then  takes  a change,  the  plaintiff  shall  pay  the  costs  of  the 
second  change.  The  third  is  that  the  plaintiff  shall  pay  the 
costs  if  he  takes  a change  of  venue  from  the  magistrate  court  in 
which  he  commenced  his  suit. 

Your  final  question  is  whether  such  costs  must  be  paid  be- 
fore change  of  venue  is  granted.  '.Ye  believe  not.  In  the  case 
of  -ndicot  v.  Hall,  6l  Mo.  App.  186,  the  court  stated: 

"The  plaintiffs  sued  the  defendant  upon  an 
account  before  a justice  of  the  peace.  The 
defendant  appeared,  and  filed  an  application  for 
a change  of  venue  properly  verified,  and  based 
on  the  ground  that  the  justice  was  prejudiced 
against  him.  The  justice  overruled  the  appli- 
cation for  a change  of  venue,  on  the  ground  that 
the  defendant  refused  to  pay  the  costs  which  had 
accrued  In  the  case  up  to  the  date  of  the  appli- 
cation. Thereupon  the  defendant  refused  to  pro- 
ceed any  further  before  the  justice,  and  judg- 
ment was  entered  against  him  by  default,  which 
judgment,  upon  proof  of  the  damages  of  the  plain- 
tiffs was  made  final.  The  defendant  appealed 
in  due  time  to  the  circuit  court,  and  moved 
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that  court  to  remand  the  cause  to  the  justice 
with  directions  to  grant  him  a change  of  venue . 

The  court  overruled  this  motion,  whereupon  the 
defendant  declined  to  appear  in  the  case  any 
further.  The  circuit  court  thereupon  affirmed 
the  judgment  of  the  Justice,  and  the  defendant, 
after  an  ineffectual  effort  to  set  such  affirm- 
ance aside,  appealed  to  this  court. 

"As  no  brief  is  filed  by  the  respondent,  we 
are  not  advised  on  what  theory  this  judgment 
is  sought  to  be  upheld.  Section  62l|.l  of  the 
Revised  Statutes  of  1839  provides  that,  w>.c  * 
an  affidavit  for  a change  of  venue  shall  be 
filed,  the  justice  shall  have  no  further  juris-  • 
diction  In  the  caused  This  proviso  was  pre- 
sumably a elded  to  the  section  as  it  formerly 
stood  to  obviate  the  effect  of  the  rulings  in 
Colvin  v.  Six,  79  I'o.  193*  and  State  ex  rel.  v. 

Six,  30~~Mo.  E»1 , which  were  to  the  effect  that~a 
judgment  entered  by  a justice  after  filing  of 
an  application  for  a change  of  venue  was  voidable 
merely,  and  not  void.  V.'e  decided  in  Jone3  v. 

Pharis , 59  Eo.  App.  2$h.,  that  the  effect  of  the 
above  proviso  is  to  render  a judgment  entered 
by  a justice  after  application  made  in  due  form 
for  a change  of  venue  absolutely  vo Id.  Section 
62l|i4.  of  the  statutes  provides  that,  on  such  appli- 
cation, the  justice  3hall  tax  costa  accrued  for 
subpoenas  for  witnesses  and  service  thereof,  as 
well  as  witness  fees  and  costs  of  transfer,  against 
the  party  filing  the  application,  if  a defendant, 
and,  if  a plaintiff,  tax  against  him  all  the  costs. 

It  was  also  decided  in  Johnson  v.  Latta.  OI4.  Ho. 

139#  that  the  justice  who  grants  the  change  of 
venue  may  issue  a fee  bill  for  these  costs.  But 
there  is  no  statutory  provision,  which  makes  the 
granting  of  the  change  of  venue  dependent  on  the 
payir.e nt  of  costs.  The  justice,  therefore,  was 
not  warranted  in  imposing  such  a condition  upon 
the  defendant,  and  his  subsequent  entry  of  judg- 
ment against  the  defendant  was  absolutely  void.” 

The  same  holding  was  made  in  the  case  of  Doniphan  v.  Transue, 
226  S \'i  635*  At  l.c.  636,  the  court  stated: 

”It  is  apparent  that  Justice  Brown  did  not 
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comply  with  the  statute  when  he  made  the 
first  entry  shown  supra,  while  the  entry 
recites  that  the  change  of  venue  was  granted, 
it  did  not  specify  to  what  Justice  the  cause 
should  go.  While  Justice  Brown  lost  all  juris- 
diction of  the  cause  except  for  the  purpose  of 
transferring  th9  same,  he  had  not  complied 
with  the  statute  and  had  not  completed  the  grant- 
ing of  the  change  of  venue  until  he  had  trans- 
ferred it  to  some  other  justice,  for  which  pur- 
pose he  retained  Jurisdiction.  * * *" 

In  the  case  of  State  ex  rel.  Wedeking  v.  McCracken,  6o  Mo# 
App.  6£0,  at  l.c.  656,  the  court  stated: 

"The  appellant  refused  to  award  a change  of 
venue,  except  on  payment  in  advance  of  his 
costs  or  fees  therefor,  which  he  placed  at  one 
dollar.  The  question  now  is,  was  the  justice 
authorized  to  couple  the  performance  of  his 
official  duties  with  this  condition?  We  think 
he  was  not. 

"It  seems  the  general  rule  In  the  country,  as 
announced  by  the  decisions  and  text  writers, 
that  tlio  rendition  of  services  by  a public  officer 
Is  to  be  deemed  gratuitous,  unless  a compensa- 
tion therefor  is  provided  by  statute.  And  further. 

It  seems  well  settled  that  If  the  statute  provides 
compensation  In  a particular  mode  or  manner,  then 
the  officer  is  confined  to  that  manner,  and  Is 
entitled  to  no  other  or  further  compensation,  or 
to  any  different  mode  of  securing  the  sane.  Throop, 
on  Public  Officers,  sec.  Ul6,  lj£0;  Shed  v.  Railroad, 
67  Mo.  687,  o90j  Oamion  v.  Lafayette  bounty,  jb 
Mo.  675#  Williams  v.  Charlton  bounty,  Mo.  olj£; 

Ford  v.  Railroad « <?9  T'o.  App.  bio.  Such  statutes, 
too,  must  be  strictly  construed  as  against  the 
officer.  Ford  v.  Railroad,  supra;  and  Shed  v. 
Railroad,  supra . 

"Our  statutes  have  definitely  provided  for  jus- 
tice’s fees  and  how  they  may  be  collected,  etc. 
Sections, L9OO,  £00£r  £007,  e> 21&,  R.  S.  1892. 

Section  624I}.  stipulates,  that  when  a change  of 
venue  is  taken  by  the  defendant  (as  in  this  case), 

**  * Such  defendant  shall  be  taxed  with  * * -a- 
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the  costs  of  the  justice  for  transferring 
the  cause  to  the  docket  of  the  other  justice,’ 
etc.  Then  section  5007  provides  that  ’the 
justice  of  the  peace  may  issue  fee  bills  for  all 
services  rendered  in  their  courts,  and  if  the 
person  chargeable  shall  neglect  or  refuse  to 
pay  the  amount  thereof  to  the  constable,  or  pro- 
per officer  within  twenty  days  after  the  same  shall 
have  been  demanded  by  such  officer,  he  may  and 
shall  levy  such  fee  bills  on  the  goods  and  chattels 
of  such  person,  in  the  same  manner  and  with  like 
effect  as  on  a fieri  facias . ’ And  it  has  been 
held  that  the  justice  may  issue  and  collect  this 
bill  of  fees  chargeable  for  the  transfer  of 
change  of  venue  of  a case,  regardless  of  the 
further  disposition  thereof.  Johnson  v.  -atta , 

Qk  Mo.  139. 

In  the  case  of  State  v.  Watkins,  253  SW  781,  the  court  held 
that  mandamus  would  lie  to  compel  a justice  of  the  peace  to  allow 
a change  of  venue. 

•Ye  here  note-  t':iat  Section  517*560,  RSMo  19^9 » under  which 
change  of  venue  from  magistrate  court  is  allowed,  is  in  substance 
similar  to  the  section  as  amended  under  which  aforesaid  decisions 
were  rendered  so  that  aforesaid  decisions  would  be  applicable 
since  the  amendment  of  the  above  section  and  the  substitution  of 
magistrate  courts  for  justice  of  the  peace. 

CONCLUSION 


It  is  the  opinion  of  this  department  that:  (l)  The  ^5*00 
filing  fee  required  to  b<  paid  to  the  clerk  of  the  magistrate 
court  upon  commencement  of  a civil  suit  shall  be  paid  by  said 
clerk  to  the  Director  of  Revenue  or  to  the  county  treasurer,  if 
the  magistrate  court  was  created  by  order  of  the  circuit  court, 
at  the  end  of  each  month,  and  shall  not  be  transferred  to  the 
court  receiving  the  costs  by  reason  of  a change  of  venue;  (2)  It 
Is  the  further  opinion  of  this  department  that  a circuit  clerk 
may  not  demand  the  payment  of  a filing  fee  on  a change  of  venue 
from  a magistrate  court*  and  that  he  may  not  lawfully  refuse  to 
file  a case  transferred  from  magistrate  court  to  circuit  court 
on  a change  of  venue  unless  a filing  fee  Is  paid;  (3)  It  is  the 
further  opinion  of  this  department  that  the  party  taking  the 
change  of  venue  shall  be  liable  for  the  costs  as  set  forth  In 
Section  517*5^0,  RSMo  I9I1.9*  but  that  a magistrate  is  required  to 
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grant  the  change  of  venue  even  though  the  coats  which  have 
accrued  are  not  jaid  at  the  tine  of  the  application  for  a 
change  of  venue. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  ray  Assistant,  Mr.  Hugh  P.  .. illianson. 

Yours  very  truly. 


JOHN  If.  DAL  TO  H 
Attorney  General 


Enclosure 

HP -Vim 
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January  1$,  1953 


Mr.  J.  Paul  Markway 
Chief  Clerk 

Office  of  Secretary  of  State 
Jefferson  City,  Missouri 

Dear  Mr.  Markway: 

We  have  given  careful  consideration  to  your  request 
for  an  opinion,  vhlch  request  is  as  follows : 

"Enclosed  is  a copy  of  a letter  received 
from  Mildred  L.  Briscoe,  County  Clerk, 

Marion  County,  palmyra,  Missouri,  in 
which  she  states  she  finds  nothing  in 
the  law  that  says  whore  the  Prosecuting 
Attorney’s  Commission  shall  be  recorded. 

"It  will  be  appreciated  if  you  will  give 
us  the  benefit  of  your  opinion  in  this 
matter  at  your  earliest  possible 
convenience." 

The  prosecuting  attorney  must  be  commissioned  by  the 
governor,  as  provided  in  Section  105*020,  RSMo  I9J4.9 , which 
is  as  follows: 

"The  attorney  general,  prosecuting 
attorneys,  the  circuit  attorney,  the 
prosecuting  attorney  and  assistant 
prosecuting  attorney  for  the  city  of 
St.  Louis  shall  be  commissioned  by  the 
governor,  and  shall  hold  their  offices 
until  their  successors  are  elected, 
commissioned  and  qualified*" 

The  secretary  of  state  must  keep  a record  of  all  such 
commissions  in  his  office,  as  required  by  Section  28.0I4D, 
RSMo  1949*  which  is  as  follows: 
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"He  shall  keep  his  office  at  the  seat 
of  government;  have  the  safekeeping  of 
the  seal  of  state,  and  of  all  public 
records,  including  surety  bonds  except 
of  secretary  of  state,  rolls,  documents, 
acts,  resolutions  and  orders  of  the 
general  assembly;  iceep  a register  of  all 
commissions  issued,  the  official  acts  of 
the  governor,  and,  when  necessary,  attest 
the  same." 

..e  are  unable  to  find  any  other  statute  pertaining 
to  the  prosecuting  attorney* s commission,  and  there  seems 
to  be  no  law  requiring  his  commission  to  be  recorded  or 
filed  in  any  county  office. 

CONCLUSION 

It  is  the  opinion  of  this  office  that  the  prosecuting 
attorney's  commission  need  not  be  recorded  or  filed  in  any 
county  office. 

Respectfully  submitted. 


B.  A.  TAYLOR 

Assistant  Attorney  General 

APPROV  D: 


JOH ' MT  DALTON 

Attorney  General 
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The  General  Assembly  has  the  power  to 
appropriate  money  for  the  refund  of  taxes 
collected  under  an  unconstitutional  statute* 


February  25,  1953 


Honorable  Frank  C.  Mazzuca 
Representative 

Jackson  County,  1st  District 
House  Post  Office,  Capitol  Building 
Jefferson  City,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  official 
opinion  of  this  department  reading  as  follows : 

"In  State  ex  rel  Transport  Mfg.  and 
Lqp.  Co*  vs.  Bates,  et  al.,  reported 
359  Mo*  1002,  22^  SYJ  2nd  996,  the 
Supreme  Court  of  Missouri  held  invalid 
and  unconstitutional  a portion  of  an 
act  found  L.  Mo.  19^7  Vol*  II  pp* 

J+.31-i+36  inclusive.  It  was  held  that 
the  act  contravened  section  3 Article 
X Constitution  of  Missouri  19^5*  This 
act  had  imposed  a 2p  tax  upon  the 
purchase  price  of  motor  vehicles,  and 
prior  to  having  been  held  invalid  in 
the  case  mentioned,  the  State  of  Mo* 
had  collected  many  thousands  of 
dollars  thereunder.  All  of  such 
collections  were,  or  have  been  since, 
credited  to  funds  of  the  Missouri 
State  Highway  Commission. 

"Upon  these  facts  I respectfully 
request  your  official  opinion  as  to 
the  power  of  the  current  General 
Assembly  to  enact  legislation  authori- 
zing the  establishment  of  claims 
against  the  State  cased  upon  collec- 
tions made  under  this  act  and  further 
appropriating  money  for  the  payment  of 
such  claims  as  may  be  legally  established*" 


GENERAL  ASSEMBLY: 
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The  case  which  you  have  referred  to  in  your  letter 
of  inquiry  was  decided  by  the  Supreme  Court  of  Missouri, 
En  Banc,  on  November  II4.,  19^9 • The  effect  of  the 
decision  was  to  hold  unconstitutional  a statute  imposing 
a use  tax  upon  the  acquisition  of  certain  motor  vehicles, 
previous  to  the  decision  the  tax  had  been  paid  by 
numerous  persons,  the  proceeds  thereof  having  been 
deposited  in  the  state  treasury. 

At  the  outset  we  wish  to  point  out  that  at  all  times 
subsequent  to  such  decision  a method  for  the  refund  of 
such  taxes  existed.  The  appropriate  procedure  was  found 
in  Section  144.190,  RSMo  1949*  which  is  still  in  full 
force  and  effect.  VYe  quote  in  part  from  such  section: 

"2.  If  any  tax,  penalty  or  interest 
has  been  paid  more  than  once,  or  has 
been  erroneously  or  illegally  collected, 
or  has  been  erroneously  or  illegally 
computed,  such  sum  shall  be  credited 
on  any  taxes  then  due  from  the  person 
under  this  chapter,  and  the  balance 
shall  be  refunded  to  the  person,  but 
no  sucn  credit  or  r >- und  shall  be 
aTlowed  unless  Hupllcaie  copies  of  a 
claim  for  refund  are  fllecTwithln  one 
year  from  date  of  overpayment 

(Emphasis  ours.) 

This  statute  was  under  consideration  by  the  Supreme 
Court  of  Missouri  in  Kleban  v.  Morris,  2J4.7  S.W.  (2d)  &32, 
decided  April  llj.,  1952.  In  that  case  an  effort  was  made 
to  force  certain  disbursing  officials  of  the  State  of 
Missouri  to  allow  and  pay  to  the  plaintiffs  payments 
previously  made  under  the  statute  held  unconstitutional 
in  state  ex  rel.  Transport  Manufacturing  and  Equipment 
Company  v.  Bates,  et  al.,  referred  to  supra.  Recovery 
was  denied  upon  the  ground  that  the  action  was  In  effect 
one  against  the  state,  and  that  inasmuch  as  the  immunity 
from  suit  of  the  state  had  not  been  waived,  the  action 
could  not  be  maintained.  However,  in  the  course  of  the 
opinion  the  court  pointed  out  that  Section  II4I4..I9O,  RSMo 
1914.9*  was  in  effect  and  did  provide  a method  by  which 
such  illegal  exactions  might  be  refunded.  We  direct  your 
attention  to  the  following  portion  of  the  opinion  appear- 
ing at  l.c.  839 : 


-2- 


Honorable  Fr an*:  C.  Mazucca 


"VI.  The  Sales  Tax  Act  provides  for 
the  refund  of  taxes  Illegally  collec- 
ted thereunder  when  claims  therefor 
are  filed  within  one  year  from  the  date 
of  payment*  • 144*190#  RSMo  1949# 

V.A.M.S.  The  Director  of  Revenue  is 
in  charge  of  the  Department  of  Revenue 
of  this  State  and  the  collection  of  the 
revenue.  Mo.  Const,  art.  IV,  8 22, 

Chs.  32,  136,  RSMo  191+9#  V.A.M.S., 
including  the  sales  tax,  which  Sales 
Tax  Act  is  to  be  administered  by  said 
Director.  Ch.  II4I4.,  Id.  The  act 
contemplates  the  filing  of  the  claim  with 
the  Director  of  Revenue.  8 § 144*190, 

144.260;  State  ex  rel.  St.  Louis  Ship- 
building & Steel  Co.  v.  Smith,  35&  Mo. 

25,  201  S.W.  2d  153.  155. 

The  Instant  action  is  one  against 
the  State,  and  State  ex  rel.  Transport 
Mfg.  & Eq.  Co.  v.  Bates,  359  Mo.  1002, 

224  S.V/.  2d  996,  considered  the  Leg- 
islature had  power  to  enact  a use  tax 
but  the  use  tax  provisions  were  uncon- 
stitutional on  account  of  a certain 
exemption.  This  holding  did  not  affect 
the  provisions  of  the  *sales  Tax  A<cE 

fro vl ding  a rue tnod  i‘or  tne  refund  of 
axes  illegally  collected,  fhe  word 
* overpayment » In  8 l4J.i_.l9o  ( quote? 
under  ill,  supra)  Includes  taxes 
1 Illegally  collected*  as  well  as  the 
other  payments  mentioned  in  the  section. " 

(Emphasis  ours.) 

From  the  foregoing  it  appears  that  a method  has  been 
provided  by  which  claims  for  refunds  might  be  filed  and 
allowed.  We  direct  your  attention  also  to  Laws  of  194-9# 
page  198,  and  Laws  of  1951#  page  4-7#  both  containing 
appropriations  for  the  payment  of  such  claims  when  allowed. 

What  has  been  said  we  believe  answers  your  question 
with  respect  to  the  power  of  the  General  Assembly  to 
provide  for  a method  of  establishing  claims  against  the 
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state  under  the  facts  outlined  in  your  letter  of  inquiry 
and  for  the  appropriation  of  money  to  pay  such  claims. 

One  further  question  presents  itself  as  a corollary 
to  what  has  been  said  heretofore.  It  is  possible  that 
the  (general  Assembly  might  wish  to  extend  the  time  for 
filing  such  claims  based  upon  payments  made  under  the 
particular  statute  held  unconstitutional  in  State  ex  rel. 
Transport  Manufacturing  and  Equipment  Company  v.  Bates, 
et  al.,  mentioned  supra,  beyond  the  one  year  period 
provided  in  Section  144*190,  RSMo  1949*  That  statute 
requires  such  claims  to  be  filed  within  one  year  from 

the  date  of  overpayment  as  appears  from  the  portion  of 

the  statute  quoted  supra. 

It  is  a general  rule  that  the  powers  of  the  General 
Assembly  are  plenary,  and  except  as  such  powers  may  be 
restricted  by  constitutional  provisions,  the  General 
Assembly  may  exercise  them  in  any  manner  it  sees  fit. 

We,  therefore,  are  of  the  opinion  that  if  the  General 
Assembly  in  recognition  of  a moral  obligation  to  extend 

the  time  for  presenting  claims  for  the  refund  of  taxes 

illegally  collected,  such  as  those  here  under  considera- 
tion, desires  to  extend  the  time  within  which  such  claims 
may  be  filed,  it  has  full  power  to  do  so. 


CONCLUSION 


In  the  premises  we  are  of  the  opinion: 

(1)  That  a method  for  the  refund  of  taxes 
collected  under  the  use  tax  statute 
held  unconstitutional  in  State  ex  rel. 
Transport  Manufacturing  and  Equipment 
Company  v.  Bates,  et  al.,  224  S«W. 

(2d)  99 6,  has  been  provided  under 
Section  144*190 » RSMo  1949*  subject 
to  the  limitation  that  such  claims 
must  have  been  filed  within  one  year 
from  the  date  of  overpayment; 
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(2)  That  the  General  Assembly  nas  the 
power  to  extend  the  time  within  which 
such  claims  may  be  presented;  and 

(3)  That  the  General  Assembly  has  power 
to  appropriate  money  for  the  payment 
of  such  claims  as  are  comprehended 
within  (1)  and  (2)  of  this  conclusion. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  Mr.  Will  F.  Berry,  Jr. 


Yours  very  truly. 


WFB,  Jr./fh 


JOHN  M.  DALTON 

Attorney  General 


COSTS: 


The  costs  incurred  in  a criminal  car9  on 
change  of  venue  are  payable  by  the  county 
CHANGE  OP  VENUE:  in  which  the  proceedings  originated. 


joins  i . dalton 
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March  11,  19£3 


J.  C.  JOHNSES 
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Mr,  Frank  W.  May 
Prosecuting  Attorney 
St.  Franco's  County 
Farmington,  Missouri 

Dear  Sir: 

We  render  herewith  our  opinion  based  upon  your 
reouost  of  March  £,  195>3»  w ich  request  is  stated  as 
follows: 


"Although  Section  ££C,260  of  the  Revised 
‘’tatutes  of  M'  nsouri  for  19^9#  Para- 
graph 2 md  3 seem  to  me  to  be  too 
clear  for  any  j I sunder standing,  some 
of  the  County  Treasurers  of  oth^v 
counties  keep  returning  fee  bills  to 
our  County  Treasurer  for  payment  and 
recording,  when  such  fee  bills 
originated  in  the  other  counties  in 
criminal  cases  that  ho  e cone  to 
this  county  on  clianges  of  venue, 

"I  would  appreciate  a formal  opinion 
from  your  office  rhich  our  Treasurer 
can  use  to  guide  Ills  future  dispositions 
of  these  fee  bills." 

Your  letter  indicates  that  you  and  the  county  trea- 
surer of  St.  Trancois  County  conceive  Section  ££0, ?6o, 
RSMo  I9L9,  to  be  the  statute  controlling  the  payment  of 
costs  incurred  after  a change  of  venue  is  granted  the 
defendant  in  a criminal  case. 

’ e believe  that  octions  £90.120  and  ££0.130,  RSMo 
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1949#  are  the  controlling  statutes.  These  sections  read: 

"#0.120.  Costs  In  change  of  venue.  - 
In  any  criminal  cause  in  whT"ch  a 
cliange  of  venue  Is  taken  from  one 
county  to  any  other  county,  for  any 
of  the  causes  mentioned  in  existing 
laws,  and  whenever  a prisoner  shall, 
for  any  cause,  be  confined  in  the 
jail  of  one  county  for  an  offense 
committed  in  another  county,  and  in 
which  costs  are  liable  to  be  paid  out 
of  a county  treasury,  such  costs  shall 
be  paid  by  the  county  In  which  the  ln^ 
cTTctment  was  originally  found  or  the 
proceedings  were  originally  Instituted; 
and  in  all  cases  where  fines  are  imposed 
upon  conviction  under  such  indictments 
or  prosecutions,  or  penalties  or  for- 
feitures of  penal  bonds  in  criminal 
cases,  are  collected,  by  civil  action 
or  otherwise,  payable  to  the  county, 
such  fines,  penalties  and  forfeitures 
shall  be  paid  into  the  treasury  of  the 
county  where  such  indictment  was  origi- 
nally found  or  such  prosecution  origi- 
nally instituted,  for  the  benefit  of 
the  public  school  fund  of  the  county." 

(Emphasis  ours.) 

"#0.130.  Judge  and  prosecuting  attorney 
to  certify  cost  bill.  - ffhe  bill  oT 
costs  in  any  case,  as  provided  for  in 
section  #0.120,  shall  be  certified  to 
by  the  judge  and  prosecuting  attorney, 
as  now  provided  by  law,  and  shall  be 
presented  to  the  county  court  l'n  wKTch 
t:se  indie tmonf  wos  originally  found, 
or  proceedings  instituted,  and  shal'l 
Thereupon  be  paid  as  li*  th^  cause  had 
been  tried  or  o tlherwise  disposed  of 
in  said  county 7" 

(Emphasis  ours.) 

CONCLUSION 


It  Is  the  opinion  of  this  office,  based  upon  the  fore- 
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going statutes,  that  the  costs  incurred  in  a criminal  case 
on  change  of  venue  are  payable  by  the  county  in  which  the 
proceedings  originated. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Mr.  W.  Don  Kennedy. 


Respectfully  submitted. 


JOHN  M.  DALTON 
Attorney  General 


V slrt 
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THIRD  CLASS  COUNTY: 
COUNTY  BUDGET  LAW: 
SURPLUSES: 


F i LED 


) 

) 

) 
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f'  +-Vv? T»d  nlass.  having  accumulated  a 
1.  A county  of  third  cl  ■ » from  the  baiances 

surplus  over  * p?ri?e  obiects  o"  their  creation  are 
of  funds  of  which  the  objects  funds  in  the 

fully  satisfied,  may  u exnenditure  should 

building  of  a county  jail.  * f such  funds 

be  specifically  budgeted.  2.  -se  o the 

for  such  purpose  is  within  ^^C^^°naoT,rovai. 

3°UBonds°may,ben issued  to  supply  any  money  needed 
+-.n  such  surplus  luna. 


August  7 » 1953 


Honorable  Edgar  Mayfield 
Prosecuting  Attorney 
Laclede  County 
Lebanon,  Missouri 


Dear  Mr.  Mayfield: 

We  render  herewith  our  opinion  based  on  your  request 
of  July  18,  1953*  which  request  reads  as  follows: 

nI  would  appreciate  an  opinion  from 
your  office  regarding  the  following 
matters. 


"Laclede  County,  a county  of  the  third 
class,  has  an  ancient  building  for  a 
jail  which,  over  the  past  few  years, 
has  proved  to  be  insecure  for  the  pur- 
poses of  imprisonment.  Several  jail- 
breaks  over  the  past  few  years,  ef- 
fected by  digging  through  the  walls  of 
the  structure,  have  aroused  county 
officials  and  the  citizens  of  the 
County,  and  they  are  now  seriously 
interested  in  seeing  what  can  be  done 
to  remedy  the  situation. 

"I  am  informed  that  our  county  tre saury 
is  now  enjoying  a surplus  of  revenue 
funds,  and  certain  members  of  the  County 
Court  have  inquired  as  to  whether  these 
funds  might  be  used  for  the  purposes  of 
constructing  a new  jail,  or  whether  a 
bond  issue  will  have  to  be  voted  to 
appropriate  funds  for  that  purpose.  And, 
if  they  can  use  the  surplus  funds  on 
hand  but  such  surplus  is  insufficient 
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to  pay  the  total  cost  of  construction, 
are  they  empowered  to  use  the  surplus 
for  that  purpose  and.  In  addition,  vote 
a bond  Issue  for  the  remaining  amount 
required* 

"If  the  County  Court  Is  permitted  to 
expend  the  aforesaid  surplus  for  jail 
construction.  Is  the  decision  to  so 
spend  this  money  entirely  one  within 
their  discretion,  or  must  they  have 
voter  approval? 

"I  have  examined  the  pertinent  statutes 
in  the  above  matters,  but  will  appreciate 
having  my  views  fortified  by  an  official 
opinion  from  your  office  covering  same," 

We  assume  that  the  Laclede  County  surplus  has  been 
accumulated  by  leftovers  at  the  end  of  fiscal  years  from 
various  funds  - as  for  instance,  a certain  amount  has  been 
set  aside  for  the  care  of  Insane  pauper  patients  in  state 
hospitals  for  a given  year,  and  a less  amount  actually 
spent  - so  that  you  are  within  the  terms  of  Sections  50*020 
and  50*030,  RSMo  191+9,  and  within  the  decision  of  the  Decker 
case,  hereinafter  cited  and  discussed* 

We  shall  take  your  questions  in  this  order:  1*  Can  a 
surplus  of  revenue  funds  of  a third  class  county  be  used  in 
the  construction  of  a county  jail?  2*  If  so,  is  voter 
approval  required  or  is  the  use  of  such  funds  in  the  con- 
struction of  a jail  in  the  sole  discretion  of  the  County 
Court?  3*  If  such  funds  may  be  so  used,  and  are  net  suf- 
ficient for  the  purpose,  may  bonds  be  issued  to  raise  the 
balance  required? 

The  first  question  confronted  the  Greene  County  Court 
many  years  ago,  and  was  answered  in  the  affirmative  by  the 
Supreme  Court  in  Decker  v.  Diemer,  229  Mo*  296,  129  S.W.  936* 
(While  Greene  County  was  not  of  the  third  class,  the  statutes 
upon  which  the  court  rested  its  opinion  apply  equally  to 
counties  of  that  class*) 

The  court  in  that  case  reached  its  decision  via  what  are 
now  Sections  1+9*310,  1+9*320,  50.020  and  50*030,  RSMo  191+9, 
which  for  convenient  reference  we  here  quote  in  full: 
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"14-9 .310.  County  court  may  erect  and 
maintain  courthouse,  jail,  etc.— issue 
bonds.— The  county  court  in  each  county 
in  this  state  shall  erect  and  maintain 
at  the  established  seat  of  justice  a 
good  and  sufficient  courthouse,  jail 
and  necessary  fireproof  buildings  for 
the  preservation  of  the  records  of  the 
county.  In  pursuance  of  the  authority 
herein  delegated  to  the  county  courts, 
said  county  courts  may  acquire  a site, 
construct,  reconstruct,  remodel,  repair, 
maintain  and  equip  said  courthouse  and 
jail,  and  in  counties  wherein  more  than 
one  place  is  provided  by  law  for  holding 
of  court,  the  county  court  may  buy  and 
equip  or  acquire  a site  and  construct  a 
building  or  buildings  to  be  used  as  a 
courthouse  and  jail,  and  may  remodel,  re- 
pair, maintain  and  equip  such  building 
in  said  place  or  places.  The  county  court 
may  issue  bonds  as  provided  by  the  general, 
law  covering  the  issuance  of  bonds  by 
counties  for  the  purposes  set  forth  in 
this  section.  In  bond  elections  for  the 
aforesaid  purposes  in  counties  wherein 
more  than  one  place  is  provided  by  law 
for  holding  of  court,  a separate  ballot 
question  may  be  submitted  covering  pro- 
posed expenditures  in  each  separate  site 
described  therein,  or  a single  ballot 
question  may  be  submitted  covering  pro- 
posed expenditures  at  more  than  one  site, 
if  the  amount  of  said  proposed  expend- 
itures at  each  of  said  sites  is  specifically 
set  out  therein." 

"i4.9.320.  County  court  may  order  buildings 
ere  cted— super intendent • —Whenever  the 
county  court  of  any  county  shall  think  it 
expedient  to  erect  any  of  the  buildings 
aforesaid,  the  building  of  which  shall 
not  be  otherwise  provided  for,  and  there 
shall  be  sufficient  funds  in  the  county 
treasury  for  that  purpose,  not  otherwise 
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appropriated,  or  the  circumstances  of 
the  county  will  otherwise  permit,  they 
shall  make  an  order  for  the  building 
thereof,  stating  in  such  order  the  amount 
to  be  appropriated  for  that  purpose,  and 
shall  appoint  some  suitable  person  to 
superintend  the  erection  of  such  buildings, 
who  shall  take  an  oath  or  affirmation 
faithfully  and  Impartially  to  discharge 
the  duties  enjoined  on  him  by  sections 
49.280  to  49.500." 

"50.020.  Transfer  of  county  funds . — When- 
ever there  is  a balance  in  any  comity 
treasury  in  this  state  to  the  credit  of 
any  special  fund,  which  is  no  longer  needed 
for  the  purpose  for  which  it  was  raised, 
the  county  court  may,  by  order  of  record, 
direct  that  said  balance  be  transferred 
to  the  credit  of  the  general  revenue  fund 
of  the  county,  or  to  such  other  fund  as 
may,  in  their  judgment,  be  in  need  of  such 
balance." 

"50.030.  Section  50.020  cons trued.— Nothing 
in  section  50.020  shall  be  construed  to 
authorize  any  county  court  to  transfer  or 
consolidate  any  funds  not  otherwise  provided 
for  by  law,  excepting  balances  of  funds  of 
which  the  objects  of  their  creation  are  and 
have  been  fully  satisfied." 

Over  a period  of  years  the  Greene  County  Court  had 
accumulated,  from  odds  and  ends  left  over  from  various  cur- 
rent expense  funds  at  the  end  of  each  fiscal  year,  a sizable 
surplus.  The  court  proposed  to  use  this  accumulation  in  the 
construction  of  a courthouse.  A suit  to  enjoin  such  use 
wound  up  in  the  Supreme  Court  of  Missouri,  and  the  court 
held  (Decker  v.  Diemer,  supra),  on  the  basis  of  the  above- 
quoted  statutes,  that  such  use  was  permissible.  Following 
is  a quotation  from  the  opinion,  appearing  at  l.c.  336,  in 
the  official  report: 

"The  bald  question  then  is:  May  a county 
court  transfer  a surplus  and  divert  it 
from  a fund,  having  a designated  and  given 
purpose,  to  another  legitimate  county 
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purpose,  by  force  and  reason  of  the  satis- 
faction of  the  original  use  or  purpose? 

We  answer  that  question  in  the  affirmative. 

* * * We  are  further  of  the  opinion  that 
when  all  warrants  and  debts  properly  charge- 
able to  a fund  in  any  one  year  are  paid 
and  provided  for,  the  residue  of  such  fund 
is  a •surplus*  within  the  purview  of  the 
transfer  sections.  Is  not  the  building  of 
a courthouse  as  legitimate  as  any  other 
county  purpose?  Are  bonds  so  desirable 
that  the  people  of  a Missouri  county  must 
bond  themselves  when  bonds  are  not  neces- 
sary, or  go  without  a courthouse?  Must 
they  levy  special  taxes  when  they  have  the 
means  in  the  treasury  to  avoid  such  special 
levy?  Running  like  a thread  through  the 
statutes  is  the  idea  of  as  low  a rate  of 
taxation  as  is  compatible  with  the  welfare 
of  the  people,  and  the  other  idea  that  the 
county *s  business  must  be  done  for  cash. 

All  these  ideas  are  conserved  by  the  hold- 
ing made." 

This  would  be  a sufficient  answer  to  the  first  question, 
except  that  in  any  question  of  this  nature  one  should  examine 
the  County  Budget  Law,  Sections  50.670  to  50.740,  inclusive, 
RSMo  1949,  enacted  subsequently  to  the  decision  in  the  Decker 
case.  Does  the  County  Budget  Law  limit  the  effect  of  the 
Decker  decision  on  statutes  upon  which  the  Decker  case  was 
decided?  We  conclude  that  it  does  not. 

This  law,  enacted  in  1933,  provides  for  the  preparation 
by  the  county  court  of  an  annual  estimate  of  receipts  and 
expenditures;  for  classification  of  proposed  expenditures; 
and  for  priority  of  certain  classes  of  expenditures.  This 
classification  and  priority  shall  be  "sacredly  preserved." 

The  sixth  and  last  class  to  be  included  in  the  budget, 
provided  in  Section  50.170  is  placed  "amount  available  for 
all  other  expenses  after  all  prior  classes  have  been  provided 
for."  Also,  Section  50.680  provides  that,  after  having 
provided  for  the  prior  five  classes  of  expenses,  the  court 
may  expend  any  balance  for  "any  lawful  purpose."  There  can 
be  no  doubt  that  the  building  of  a county  jail  is  a "lawful 
purpose"  within  the  meaning  of  this  statute  and  can  be 
budgeted  in  this  class. 
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Therefore,  ve  do  not  discern  in  the  County  Budget  Law 
any  legislative  intent  to  limit  the  effect  of  Sections  49*310, 
l4.9*320,  $0*020  and  $0*030,  quoted  above*  The  Budget  Law 
does  require,  however,  that  the  Jail  construction  be  specif- 
ically budgeted  for  the  year  such  expenditure  is  anticipated* 

There  is  this  limitation  upon  the  use  of  class  six  funds: 
That  none  can  be  used  until  all  outstanding  warrants  are  paid, 
and  there  is  actually  on  hand  in  cash,  funds  sufficient  to 
pay  all  claims  in  the  preceding  classes  and  all  expense  incur- 
red in  class  six.  Section  $0*680.  We  assume  that  Laclede 
County  has  no  outstanding  warrants  constituting  legal  obliga- 
tions, and  has  sufficient  cash  on  hand  to  pay  all  claims. 

Having  disposed  of  the  first  question,  we  proceed  to  the 
second:  Is  voter  approval  required  for  the  use  of  surplus 
funds  in  the  construction  of  a jail,  or  is  this  within  the 
discretion  of  the  county  court? 

Our  answer  is  that  this  is  within  the  discretion  of  the 
county  court,  and  voter  approval  is  not  required*  This  we 
believe  to  be  the  obvious  meaning  of  Section  49*320,  quoted 
above,  in  the  use  of  the  language,  "Whenever  the  county  court 
of  any  county  shall  think  it  expedient,  etc.,"  and,  in 
Section  49*310,  "In  pursuance  of  the  authority  herein  delega- 
ted to  the  county  courts,  said  county  courts  may  acquire  a 
site  * * * construct  * **  said  * * * jail,"  Voter  approval 
is  not  required,  save  to  the  issuance  of  bonds  for  the  purpose. 
Also,  see  Decker  v.  Diemer,  supra,  l*c.  324»  to  the  effect 
that  the  building  of  a courthouse  or  jail  is  within  the  dis- 
cretion of  the  county  court. 

Now,  to  the  third  question:  If  the  surplus  funds  are  not 
sufficient  for  the  construction  of  a jail,  may  bonds  be  issued 
to  supply  the  balance?  Our  opinion  is  that  they  may. 

Section  49.310*  quoted  above,  provides: 

" * * * The  county  court  may  issue  bonds 
as  provided  by  the  general  law  covering 
the  Issuance  of  bonds  by  counties  for 
the  purposes  set  forth  in  this  section. 

Neither  this  section,  nor  Chapter  108,  RSMo  1949*  contain- 
ing the  "general  law  covering  the  issuance  of  bonds  by  counties," 
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Indicates  that  all  the  money  needed,  or  none  at  all,  shall 
be  raised  by  a bond  Issue.  There  is  no  rule  or  reason  that 
bonds  cannot  be  issued  to  supply  a deficiency,  or  that  they 
should  be  issued  in  a sufficient  sum  to  raise  the  entire 
cost  of  construction  and  equipment  when  such  amount  is  not 
required. 


COMCLUSlOK 


It  is  the  opinion  of  this  office  that: 

1.  A county  of  the  third  class,  having  accumulated  a 
surplus  of  over  a period  of  years  from  the  balances  of 
funds  of  which  the  objects  of  their  creation  are  fully 
satisfied,  may  use  such  surplus  funds  in  the  building  of 

a county  Jail.  Such  expenditure  should  be  specifically 
budgeted. 

2.  The  use  of  such  funds  for  such  purpose  is  within 
the  discretion  of  the  county  court,  and  does  not  require 
voter  approval. 

3.  Bonds  may  be  issued  to  supply  any  money  needed  in 
addition  to  such  surplus  fund. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  W.  Don  Kennedy. 


Yours  very  truly. 


WDK/fh 


JOHN  M.  DALTOK 
Attorney  General 


SCHOOLS : 

SCHOOL  DISTRICTS: 


County  treasurer  having  state  apportioned 
free  textbook  money  belonging  to  district 
located  in  part  in  another  county  to  remit 
such  money  to  treasurer  of  said  district. 


[ FILED 

lil 


October  22,  1953 


Honorable  Franit  W«  ilay 
Prosecuting  Attorney 
St.  Trancois  County 
Farmington,  Missouri 

Attention:  ;-ir*  Robert  A.  Cedarburg 

Assistant  Prosecuting  Attorney 


-/ear  Sir: 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  department  reading  as  follows: 

"The  County  Treasurer  of  St.  . ranc  is 
County  iias  presented  a problem  to  me 
which  I consider  needs  an  opinion  from 
your  office.  It  concerns  apportionment 
of  Freo  Textbooks  money  out  of  State 
l ore!  n .insurance  tax,  wnich  has  to  be 
apportioned  according  to  districts. 

"What  does  the  County  Treasurer  go  with 
the  tax  monies  paia  to  him  by  the  state 
whore  a district  within  the  county  has 
elected  to  consolidate  with  a district 
in  another  county/ 

"‘The  provisions  of  165*190  subsection  I4. 
uoes  ot  seum  to  apply." 

At  the  outset  we  wish  to  direct  your  attention  to  an 
official  opinion  of  this  department  delivered  under  uate  of 
.lay  11,  1953#  to  the  honorable  James  £•  Curry,  Prosecuting 


Honorable  Frank  V*'.  May 


Attorney,  Douglas  County,  Missouri.  You  will  observe  that 
following  the  procedure  outlined  in  this  opinion,  a copy  of 
which  is  attached  hereto,  the  apportionment  of  the  "County 
Foreign  Insurance  Tax  Fund"  will  result  in  separate  portions 
of  moneys  belonging  to  a consolidated  district  situated  in 
more  than  one  county  being  sent  to  the  county  or  township 
treasurers  of  the  several  counties  affected, 

Upon  receipt  by  the  respective  county  or  township  treasurers 
of  such  money  so  apportioned,  we  believe  that  the  provisions  of 
Section  165*343#  KSMo  191+9,  become  controlling  with  respect  to 
the  disposition  to  be  made  thereof.  We  quote  said  section  in 
full! 


"165 *343*  ’Whenever  any  state  or  county 
school  money  apportioned  to  any  town, 
city  or  consolidated  school  district  shall 
have  been  paid  to  any  county  or  township 
treasurer,  as  now  provided  by  law,  the 
same  shall,  on  the  application  of  the 
treasurer  of  said  town,  city  or  consoli- 
dated school  district,  be  paid  over  to 
him  by  said  county  or  township  treasurer, 
and  the  receipt  of  any  such  school  district 
treasurer  for  said  money  shall  be  a lawful 
voucher  for  the  disposition  of  said  money 
by  said  county  or  township  treasurer,  and 
be  accepted  as  such  by  the  county  court  or  other 
body  or  person  having  authority  by  law  to  make 
settlements  with  said  county  or  township  treas- 
urer." (Emphasis  ours.) 

You  will  note  that  such  disbursement  of  the  apportioned 
money  serves  to  discharge  the  county  or  township  treasurer  dis- 
bursing the  same  from  all  further  liability  with  respect  there- 
to. 


COftCnuSlOM 

In  the  premises,  we  are  of  the  opinion  that  the  disposition 
of  money  apportioned  from  the  "County  Foreign  Insurance  Tax 
Fund"  to  a county  treasurer  for  the  benefit  of  a school  district, 
forming  a part  of  a consolidated  school  district  situated  in 
more  than  one  county,  shall  be  controlled  by  the  provisions  of 
Section  165.343#  RSMo  1949. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Mr.  Will  F.  Derry,  Jr. 

Yours  very  truly. 


JOHN  M.  DALTON 

Attorney  General 


SCHOOLS: 

PROSECUTING  ATTORNEY: 


Duty  of  the  Prosecuting  Attorn,  / 
to  prosecute  for  violation  of 
compulsory  school  attendance  law. 
(Chapter  164,  RSMo  1949)* 


Honorable  Leon  McAnally 

Prosecuting  Attorney  of  ounklin  County 

Aennett,  Missouri 

Dear  Sir: 

He  nave  reoeived  your  request  for  an  opinion  of 
this  department,  which  request  is  as  follows: 

"I  would  lixe  your  opinion  as  to 
wnether  Section  I64.O60  h.  3.  uio* 

1 949  relieves  tne  prosecuting  attorney 
of  tne  duty  of  prosecuting  violations 
for  non-attendance  of  scnool." 

Section  164.000,  KSho  1949,  proviues  in  part  as 
follows : 


"2.  The  county  superintendent  snail 
immediately  have  an  investigation 
made  by  his  county  scnool  attendance 
officer,  and  any  parent  or  guardian 
or  person  who,  having  charge,  control 
or  custody  of  any  child  between  the 
ages  of  seven  and  sixteen  years,  vio- 
lates any  provision  of  sections  164*010 
to  l6i|.*090,  snail  be  warned  by  said 
officer  as  soon  us  possible  after  tne 
beginning  of  tne  public  scnool  term 
of  tile  district  in  wnioh  such  onild 
resides  and  also  at  any  time  tnereafter 
to  place  and  keep  said  cnild  in  regular 
attendance  at  some  aay  school  witnin 
tnree  days  from  the  service  of  said 
written  or  printed  notice. 
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M3«  After  tne  lapse  of  three  days  from 
the  date  of  the  service  of  said  notice 
of  warning,  unless  auoa  onild  nas  been 
placed  in  school,  said  parent  or  guardian 
or  person  having  cnarge,  control  or  custody 
of  any  such  onild  snail  be  deemed  guilty 
of  a misdemeanor,  and  said  school  atte.ndanoe 
officer  shall  make  complaint  against  said 
parent,  guardian  or  otner  person  in  onarge 
of  suoh  onild  before  tne  judge  of  the  Juve- 
nile division  of  tne  circuit  court  or  be- 
fore a magistrate  in  the  county  wnere  tne 
party  resides  for  refusal  or  neglect  to 
send  such  onild  or  children  to  sonool; 
said  judge  or  magistrate  snail  issue  a 
warrant  upon  said  complaint,  returnable 
forthwith,  and  upon  the  appearance  of 
the  defexidant,  snail  prooeed  to  hear  and 
determine  the  same  in  tne  same  manner  as 
is  provided  by  the  statutes  for  other 
oases  under  his  jurisdiction,  and  upon 
conviction  of  violation  of  seotions 
I0I4..OIO  to  l6i|.«090  said  parent,  guardian 
or  other  person  having  control  or  oustody 
of  such  child  snail  pay  a fine  of  not  less 
than  ten  dollars  and  not  more  than  twenty- 
five  dollars,  or  to  be  imprisoned  for  not 
less  than  two  days  and  not  more  tnan  ten 
days,  or  by  both  suoh  fine  and  imprison- 
ment; provided,  that  said  sentence  of  fine 
or  imprisonment,  or  both,  may  be  suspended 
and  finally  remitted  by  the  oourt,  with  or 
without  tne  payment  of  costs,  at  the  dis- 
cretion of  the  oourt,  if  the  said  cnild  be 
immediately  plaoed  and  kept  in  regular 
attendance  in  some  day  school  as  aforesaid, 
and  if  sucn  fact  of  regular  attendance  is 
proven  subsequently  to  the  satisfaction  of 
said  court  by  a properly  attested  certificate 
of  attendance  by  tne  superintendent,  principal 
or  person  in  charge  of  said  day  sohool." 

Section  I64 . 040 , rtdmo  1949*  provides  in  part  as 
follows: 
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"1.  Tne  county  superintendent  of 
sohools  in  each  county  snail  act  as 
school  attendance  ofiicer  for  tne  oounty 
without  additional  compensation  for  such 
services.  Tne  county  superintendent  of 
sonools  snail  have  tne  power  of  a deputy 
sneriff  in  the  performance  of  the  duties 
of  school  attendance  officer  in  all  school 
districts  of  the  county  except  as  herein 
provided;  provided,  that  tne  board  of  edu- 
cation in  scnool  districts  organized  under 
the  provisions  of  sections  163.263  to 

RdMo  194.9,  .nay  appoint  and  re- 
move at  pleasure  one  or  more  school 
attendance  officers  and  sixall  pay  them 
from  the  public  school  funds;  and  pro- 
vided furtner,  toat,  if  any  board  of  edu- 
cation in  any  scnool  district  organized 
under  the  provisions  of  sections  165*263 
to  165*653*  RSMo  194-9*  does  not  appoint  a 
school  attendaxice  officer,  the  county 
superintendent  of  scnools  shall  act  in 
such  district. 

"2.  The  attendance  officer  or  officers, 
as  aforesaid,  «■  * # snail  serve  in  the 
cases  wnieh  tney  prosecute  without  further 
fee  or  compensation  than  tnat  paid  by  the 
board  as  aforesaid,  and  snail  carry  into 
effect  such  other  regulations  as  may  law- 
fully be  required  by  the  board  appointing 
them. " 

Section  l64«090,  RStfo,  194-9*  provides  as  iollows: 

"It  snail  be  the  duty  of  tne  state  com- 
missioner of  education,  of  superintendents 
of  instruction,  of  boards  of  education  in 
this  state,  of  tae  county  superintendents 
of  schools,  of  the  county  superintendents 
of  public  welfare,  and  of  every  school 
attendance  and  probation  officer,  to  en- 
force all  laws  relating  to  compulsory 
school  attendance . " 
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Seotion  1614..  110,  KSMo  1949,  provides  as  follows: 

"Rroseoutions  unaer  sections  164.010  to 
I6I4..O9O  snail  be  brought  in  the  name  of 
tHe  state  of  Missouri.  The  circuit  court 
snail  nave  concurrent  jurisdiction  with  tne 
court  having  general  jurisdiction  over  mis- 
demeanors to  try  and  determine  any  oases 
of  violation  of  the  provisions  of  seotions 
lbij. .010  to  I6I4.. 090  and  shall  also  have 
jurisdiction  to  determine  exemptions  under 
section  164-.020  and  a general  supervisory 
jurisdiction  over  the  enforcement  of  tne 
provisions  of  sections  164-.010  to  164-.Q90." 

Section  56*060,  RSMo  194-9*  provides  in  part: 

"The  prosecuting  attorneys  snail  oom.ience 
and  prosecute  all  olvil  and  criminal  actions 
in  their  respective  counties  in  which  the 
county  or  3tate  may  be  concerned,  defend 
all  suits  against  the  state  or  county, 
and  proseoute  forfeited  recognizances 
and  actions  for  the  recovery  of  debts, 
fines,  penalties  and  forfeitures  accru- 
ing to  the  state  or  county;  » #" 

Refusal  to  place  a child  In  scnool  after  warning, 
is  expressly  made  a misdemeanor  by  section  104.060,  supra. 
Section  17  of  Article  1,  Constitution  of  Missouri,  194-5* 
provides  in  part:  "That  no  person  shall  be  prosecuted 
criminally  for  felony  or  misdemeanor  otnerwise  tnan  by 
indictment  or  information,  e * .r." 

Section  164-.06O,  HSMo  1949*  authorizes  the  school 
attendance  officer  merely  to  "make  complaint".  He  is 
not  authorized  to  file  an  information  whloh,  under  Sec- 
tion 17  of  Article  I,  is  essential  in  proseoution  for  a 
misdemeanor.  The  courts  in  numerous  cases  have  drawn 
the  distinction  between  a complaint  and  an  information. 

In  the  oa3e  of  State  v.  Kyle  160  Mo.  267*  l.c.  303,  the 
court  stated: 

"The  terms  ' information'  and  'indictment' 
as  used  in  the  Cons titution,  are  to  be 
understood  in  their  co.amon-law  sense. 
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( i_jc  Parte  olater,  72  Mo.  102;  State  v. 

Kelm,  79  Ho.  J?lp.)  In  tne  Kelm  base 
It  was  neld  that  the  term  'information' 
as  used  In  article  2,  of  section  12  of 
the  otate  Constitution  of  1675*  was  to 
be  understood  in  its  oommon-law  sense, 
that  is,  a criminal  onarge  wnion  at 
common  law  is  presented  by  the  Attorney- 
General,  or  if  that  office  is  vacant, 
then  by  the  Solid tor-General  of  nngland 
and  in  this  State  by  tne  prosecuting 
attorneys  of  tne  respective  counties  who 
extroise  toe  same  powers  as  are  exeroised 
by  the  At torney-General  or  Solid tor-Gen- 
eral  of  nn^land,  tnat  is,  the  power  to 
present  informations  under  tneir  official 
oatns . " 

In  tne  case  of  City  ol  hie Aland  v.  Hull,  1^4  mo.  app. 

176,  l.o.  181,  tne  coart  stated: 

4 > Tnat  'complaint'  is  u technical 
ter  1 descriptive  of  proceedings  before 
magistrates  was  neld  in  Commonwealth 
v.  Davis,  11  Pick,  (mass.)  i^.32, 430. 

In  8 Cyc.  407  we  find  tills  definition; 

'A  form  of  lewal  process  wnich  consists 
of  a formal  allegation  or  charge  against 
a party,  made  or  presented  to  the  appro- 
priate court  or  officer,  as  lor  a wrong 
done  or  crime  co. omitted;  in  the  latter 
case  generally  under  oath  ....  In 
oriminal  practloe,  a charge,  preferred 
before  a magistrate  aaving  jurisdiction, 
that  a person  named  (or  an  unknown  person) 
has  committed  a specif io  offense,  with 
an  offer  to  prove  the  fact,  to  tne  end 
that  a prosecution  ma j be  instituted. " 

.^.ipnasis  ours; 

In  the  case  of  McNeely  v.  State,  122  Tex.  Cr.  H.  173, 

54  S.tf.  (2d)  512,  the  court  stated: 

"a  i>  a Tne  oomplulnt  is  the  affidavit 
of  some  individual  setting  up  facts  upon 
which  the  charge  is  based.  Tne  informa- 
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tion  is  the  official  charge  of  crime 
issued  upon  the  authority  of  the  state. 

it  it  #" 

Our  statutes  relative  to  criminal  procedure  nave 
recognized  the  uistinction  between  a complaint  aaa  an 
information.  Thus  Section  54-3*020,  HSMo  I94.9,  provided 
in  parts 


" it  * (W)hen  any  person  nas  actual 
knowledge  tnat  any  offense  nas  been 
committed  that  may  be  prosecuted  by 
information,  ne  may  make  complaint, 
verified  by  nis  oath  or  affirmation, 
before  any  oflioer  autnorized  to  ad- 
minister oaths,  setting  fortn  the  of- 
fense as  provided  by  tnis  section, 
and  file  same  with  tne  magistrate  hav- 
ing jurisdiction  of  the  offense,  or 
deliver  same  to  tne  prosecuting 
attorney;  and  wnenever  tne  prosecuting 
attorney  nas  knowledge,  information  or 
belief  than  an  offense  nas  been  com- 
mitted, cognizable  by  a magistrate  in 
his  county,  or  snail  be  informed 
thereof  by  complaint  xaade  and  delivered 
to  him  as  aforesaid,  he  snail  forthwith 
file  an  information  with  the  magistrate 
having  jurisdiction  of  the  offense, 
founded  upon  or  accompanied  by  3ucn 
oomplaixit . !l  Tnmphasis  ours.; 

Section  54-3*030,  RSMo  1949*  provided  in  part: 

" it  a it  (C ) omplalxita  subscribed  and 
sworn  to  by  any  person  competent  to 
testify  against  the  accused  may  be 
filed  with  any  magistrate,  and  if 
the  uagistrate  be  satisfied  that  tne 
accused  is  about  to  escape,  or  nas 
no  known  place  of  permanent  residence 
or  property  in  the  county  liKely  to 
restrain  him  from  leaving  for  the  of- 
fense charged,  he  snail  immediately 
issue  nis  warrant  and  have  the  accused 
arrested  and  held  until  the  prosecuting 
attorney  shall  have  time  to  file  an 
inf  or  mat  Ion.  '*  (Lmpnasis  ours.) 
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See  ooctiuns  21.03  aiiu  21.04*  Supreme  Court  Rules 
ol'  Criminal  Procedure. 

This  distinction  between  a "complaint"  and  an 
"information"  is  deemed  significant  in  answering  your 
question.  Ine  scaool  attendance  officer  is  authorized 
merely  to  "make  complaint."  Nowhere  is  he  authorized 
to  file  an  information,  wnioh  under  our  Consti tutional 
provision  is  essential  in  proaeoation  for  a misdemeanor. 
Only  tne  Prosecuting  Attorney  is  authorized  to  file  an 
inf ormation. 

<e  feel  therefore,  tnat  tne  requirement  of  Lection 
164.060,  RLMo  1^49#  tnat  tne  Judge  or  magistrate  "snail 
proceed  to  near  and  determine  tne  same,  in  the  same 
manner  as  is  provided  by  tne  statutes  for  otner  cases 
under  his  jurisdiction"  means  tnat  he  should  -transmit 
the  complaint  to  the  Prosecuting  Attorney,  wno  would 
then  proceed  as  in  any  other  proseoution,  for  a misde- 
meanor. Section  21.04  Supreme  Court  Rules  of  Criminal 
Procedure. 

Attention  is  also  oalled  to  the  fact  that  upon  tne 
adoption  of  a predecessor  to  the  present  Section  I64.O0O, 
RSMo  1949#  the  .iegislature  provided,  following  the  words 
"in  the  same  manner  as  provided  by  tne  statutes,"  "except 
that  the  county  school  attendance  officer  shall  ao  t as 
the  oroaecutln^  o^ilcer  in  all  such  cases.'  Laws  of  T7l9, 
page  664.  This  provision  was  eliminated  in  Laws  of  1921, 
page  635*  The  caption  of  the  section  as  amended  and  found 
in  the  Laws  of  1921,  is  "Teachers  to  be  furnished  lists — 
county  attendance  olficer  to  act  as  proseouting  officer." 
This  caption  was  used  for  the  first  time  in  tne  Laws  of 
1921,  despite  tne  fact  that  the  only  enange  made  by  tne 
act  was  elimination  of  the  provision  tnat  tne  attendance 
officer  should  act  as  the  prosecuting  officer.  Tne  same 
caption  was  carried  forward  in  tne  1929  Revision  (Lec- 
tion 9436),  the  1939  Revision  (10591)  and  in  the  I949 
Revision  (Lection  lt>4.0b0).  The  caption  is  not,  nowever, 
part  of  tne  statute.  Ltate  v.  Maurer,  255  *«o.  152,  l.o. 
160.  We  feel  tnat  the  Legislature's  removal  of  the  pro- 
vision in  1921  is  ample  evidence  that  tney  did  not  intend 
for  the  attendance  officer  to  supersede  tne  Prosecuting 
Attorney  in  proseoutions  f r enforcement  of  the  law. 
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CONCLUSlOli 


Therefore , It  is  tne  opinion  of  t.iia  de  jar  fc.ae.it 
tnat  tne  Prosecuting  Attorney  is  not,  under  Lection 
164.060,  KSMo  1 ))+-),  relieved  ol  the  duty  oi  prosecuting 
on  violation  of  tne  compulsory  scnool  attendance  law. 

This  opinion,  wniou  1 nereby  approve,  was  prepared 
by  ay  assistant,  .dr.  Kobert  H.  welborn. 

fours  very  truly. 


JOHrt  m.  lJAi/L'Jfc 

Attorney  General 


/ 


CRIMINAL  LAW:  Construction  of  Section  56l.!*i*.0,  RSMo  1949- 


JOHN  M.  DALTON 

xxxxxxxxxx 


Honorable  Leon  McAnally 
Prosecuting  Attorney 
Dunklin  County 
Kennett,  Missouri 

Dear  Sir: 


I FILED 

& 


February  19,  1953 


xxxxxxx 


This  will  acknowledge  receipt  of  your  request  for  an 
opinion  which  reads: 

"I  would  like  your  opinion  as  to  whether 
a person  can  ba  properly  prosecuted  under 
Section  56l.liJ4.0  R.s,  Mo.  194-9  who  writes 
an  ordinary  check  drawn  on  a bank  and  signs 
fathers'  name  and  underneath  fathers  signa- 
ture writes  following  words  'BY  Son'.  The 
check  is  made  'Pay  to  the  order  of  Cash* 
and  passed  for  a valuable  consideration. 

The  check  is  turned  down  by  the  bank  because 
of  unauthorized  signature. 

Your  request  requires  a construction  of  Section  56l.l*i*-0* 
RSMo  194-9 » which  reads: 

"Any  person  not  authorized  by  law  who 
shall  put  in  circulation  as  a circulating 
medium  any  note,  bill,  check,  ticket  or 
other  instrument  of  writing,  purporting 
or  evidencing  that  any  money  will  be  paid 
to  the  receiver,  bearer  or  holder  thereof 
or  to  any  person  by  any  name  or  description 
whatsoever  or  that  it  will  be  received  in 
payment  of  debts  or  be  used  as  a currency 
or  medium  of  trade,  in  lieu  of  money  or 
who  shall  vend,  pass,  receive  or  offer  In 
payment  any  such  note,  bill,  check,  ticket 
or  other  such  currency  shall  upon  convic- 
tion be  adjudged  guilty  of  a misdemeanor.” 

While  the  foregoing  statute  is  somewhat  ambiguous,  we 
cannot  believe  that  It  is  authority  for  prosecuting  the  party 
referred  to  in  yo  ir  request  for  writing  such  a check.  Cer- 
tainly If  such  statute  was  intended  to  be  applicable  in  this 
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instance,  the  Legislature  would  have  been  more  specific,  but 
by  using  such  language,  it  left  the  impression  that  it  applies 
only  to  those  persons  who  unlawfully  issue  and  pass  or  circu- 
late bank  notes,  checks,  currency,  exchange,  treasury  notes, 
money,  etc.,  that  may  be  used  as  a currency  or  medium  of  trade 
in  lieu  of  money.  We  cannot  conceive  that  if  it  was  the  legis- 
lative intent  to  include  such  practice  under  the  circumstances 
referred  to  in  your  request  that  it  would  not  be  more  specific 
as  it  has  in  other  instances  when  enacting  provisions  such  as 
those  making  it  a crime  for  uttering  a forged  check,  obtaining 
money  by  false  pretenses,  obtaining  money  by  means  of  a bogus 
check  or  checks  drawn  when  funds  are  insufficient. 

The  statute  in  question  does  not  make  it  a crime  for 
writing  a check  on  another's  account,  or  on  an  unauthorized 
signature;  but  the  offense  is  putting  such  instruments  in 
circulation  as  a circulating  medium,  or  to  be  used  as  a cur- 
rency or  medium  of  trade  in  lieu  of  money. 

In  State  v.  James,  63  Mo.  570,  l.c.  575*  the  court  said, 
relative  to  Wagner  Statute  No.  210,  Section  1,  which  is  prac- 
tically in  the  same  form  as  the  statute  in  question: 

"Under  the  statutes  it  is  not  a question 
of  intention;  the  offense  consists  in 
creating  or  putting  in  circulation  as  a 
circulating  medium." 

It  would  be  presumptious  and  absurd  for  us  to  hold  that 
anyone  who  writes  a check  may  be  prosecuted  under  the  foregoing 
statute.  If  we  are  to  hold  this  party  has  committed  an  offense 
punishable  under  said  statute,  then  the  same  might  be  true  of 
anyone  else  writing  checks  regardless  of  their  validity. 

A well  established  rule  of  statutory  construction  Is  that 
penal  statutes  shall  be  strictly  construed  in  those  parts  which 
are  against  persons  charged  with  their  violations,  but  liberally 
construed  in  those  parts  which  are  In  their  favor.  See  State  v. 
Taylor,  133  S.W.  (2d)  336,  345  Mo.  325-  The  foregoing  decision 
further  holds  that  no  person  should  be  made  subject  to  penalty 
of  a criminal  statute  by  implication,  and  when  doubt  arises 
concerning  their  interpretation,  such  doubts  are  to  be  weighed 
only  in  favor  of  the  accused. 

Currency  has  been  defined  as  not  always  money,  but  it  is 
anything  that  calculates  on  its  own  credit  as  a medium  of 
exchange,  such  as  bank  notes,  bills  of  exchange,  government 
security  notes  Issued  by  or  under  authority  of  the  Federal 
government . 
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The  court.  In  People  v.  O'Campo,  71  N.E.  (2d)  375#  l.c. 

377#  330  111.  App.  1|01,  defines  currency  as  follows : 

" * » # In  Webster  v.  Pierce  & Barter, 

35  111.  158#  our  Supreme  Court,  speaking 
through  Mr.  Justice  Breese,  said  (page 
l63)s  'Currency,  we  have  decided,  is 
coin,  or  such  bank  notes  as  pass  freely 
in  commercial  transactions  as  money  and 
regarded  nearly  equivalent  to  coin.'  The 
author  of  the  article  on  'Currency*  in  25 
C.J.S.,  page  33#  states;  'Currency  is  the 
circulating  medium,  and  is  generally  used 
to  indicate  the  aggregate  of  coin,  bills, 
notes,  etc.,  in  circulation  as,  a metallic 
currency,  a mixed  currency,  and  paper  cur- 
rency, etc.  Aside  from  extrinsic  circum- 
stances or  a peculiar  and  acquired  meaning, 
currency  is  that  which  circulates  current 
as  money;  if  gold  and  silver  circulate  as 
money,  they  are  currency;  if  bank  notes 
circulate  as  money,  they  are  currency; 
thus  currency  may  be  composed  of  either 
coin  or  paper  or  both.'  We  take  judicial 
notice  of  the  fact  that  80^  in  U.  S.  cur- 
rency consisting  of  50^,  25^  and  is 
metallic  currency  cf  the  United  States  of 
America,  made  up  of  a $0  cent  silver  coin, 
a 25  cent  silver  coin  and  a 5 cent  nickel 
coin.  Under  the  authorities  the  word 
' currency'  appropriately  describes  coins 
as  well  as  'paper'  money.  * # * ” 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  In  view 
of  the  foregoing  under  the  facts  stated  in  your  request,  said 
party  committed  no  offense  under  Section  5>6lJJ].0,  RSMo  1914-9# 
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by  merely  writing  a cheek  payable  to  order  of  cash  on  an  un- 
authorized signature. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  Aubrey  R.  Hammett,  Jr. 


Yours  very  truly, 


JOHN  M.  DALTON 


vlb 


RECORDER  DEEDS: 
PEES: 

OFFICERS: 


Recorder  of*  deeds  of  3rQ  class  counties  having  a 
separate  circuit  clerk  and  recorder  shall  make 
annual  report  of  fees  received  by  him  to  the  county 
court  at  end  of  each  calendar  year. 


March  18,  1953 


Honorable  Leon  P’cAnally 
Prosecuting  Attorney 
Dunklin  County 
Kennett,  Missouri 

Dear  Sir: 

Your  letter  of  March  13,  1953,  reouesting  en  opinion 
of  this  office  was  phrased  as  follows: 

"I  would  like  your  opinion  as  to  when 
Recorder  of  Deeds  is  required  to  make 
report  to  County  Court  in  third  class 
County  as  reauired  by  Section  59»?50 
R.  S.  Missouri  19^9«  If  e reasonable 
time,  then  what  is  a reasonable  time." 

Section  59*250,  RSMo  191+9,  requires  that  recorders  in 
certain  counties  of  the  third  class  make  an  annual  report 
to  the  county  court  of  all  fees  received  by  him,  as  follows: 

"The  recorder  in  counties  of  the  third 
class,  wherein  there  shall  be  a separate 
circuit  clerk  and  recorder,  shall  keep  a 
full,  true  and  faithful  account  of  all 
fees  of  every  kind  -eceived,  and  make  a 
report  thereof  every  year  to  the  county 
court;  and  all  fees  received  by  him,  over 
and  above  the  sum  of  four  thousand  dollars 
except  those  set  out  in  section  59*l|-90, 
for  each  year  of  his  official  term,  after 
paying  out  of  such  fees  and  emoluments  such 
amounts  for  deputies  and  assistants  in  his 
office  as  the  county  court  may  deem  neces- 
sary, shall  be  paid  into  the  county  treasury.'1 

Your  problem  seoms  to  be  the  construction  of  the  words 
"every  year." 

Section  1.020  (6),  PSl/o  19^9,  gives  the  following 
definition  of  the  word  "year": 
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" # * * and  the  word  •year'  shall  mean 
a calendar  year  unless  otherwise  expressed, 
and  the  word  *year*  shall  be  equivalent  to 
the  words  *year  of  our  Lord*;” 

thus  indicating  that  the  report  shall  be  made  every  calendar 
year. 


In  determining  at  what  time  of  each  calendar  year  this 
report  must  be  made,  it  Is  observed  that  Section  £0*010, 

RSMo  19V?,  makes  the  following  provision: 

"Unless  otherwise  provided  in  a charter 
adopted  by  a county  under  the  provisions 
of  sections  18  or  31*  3?  and  33  of  article 
VI,  of  the  constitution  of  this  state,  the 
fiscal  year  of  the  several  counties  of  the 
state  shall  commence  on  January  first  and 
terminate  on  the  thirty-first  day  of  December 
in  each  year,  and  the  books,  accounts  and 
reports  of  all  county  officers  shall"~*be  mode 
to  conform  thereto. tf 

(Emphasis  ours.) 

The  two  above  sections  Indicate  clearly  that  the  said 
report  should  be  made  at  the  close  of  each  calendar  year. 

The  amount  of  time  after  the  close  of  a calendar  year, 
allowable  to  a recorder  of  deeds  in  filing  such  report.  Is 
such  time  as  is  reasonably  necessary  considering  the  circum- 
stances surrounding  each  case,  bearing  in  mind  that  the 
information  in  this  report  is  required  by  the  county  court  in 
preparing  their  budget  of  estimated  receipts  and  expenditures 
which  must  be  prepared  by  them  at  the  regular  February  term 
of  said  court,  as  required  by  Section  £0.670,  RSMo  19^9*  Such 
Information  is  also  needed  by  the  county  court  In  publishing 
on  or  before  the  first  Monday  in  March  the  detailed  financial 
statement  of  the  countv.  In  compliance  with  Section  £0.800, 
RSMo  19^9 • 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that 
recorders  of  deeds  in  class  three  counties  having  a separate 
circuit  clerk  and  recorder,  and  without  a charter  provision 
otherwise,  shall  make  to  the  county  court  the  report  of  fees 
required  by  Section  £9.?£0,  RSMo  lPlj.9,  at  the  end  of  each 
calendar  year. 
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The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  ray  Assistant,  Mr.  Paul  McGhee. 

Yours  very  truly. 


JOHN  M.  D/  LTON 
Attorney  General 


PMeOslrt 
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COUNTY  HOSPITALS:  County  court  must  levy  tax  sufficient 

TAXATION:  to  provide  fund  required  by  board  of 

trustees  for  annual  operation  of  county 
hospital . 


JOHN  M.  DALTON 


April  14,  1953 


Honorable  Leon  McAnally 
Prosecuting  Attorney 
Dunklin  County 
Kennett,  Missouri 

Dear  Sir: 


John  C.  Johnsen 

FILED  j 

ft 


We  have  received  your  request  for  an  opinion  of  this 
department,  which  request  is  as  follows: 

"I  would  appreciate  having  an  opinion 
from  your  office  as  hereinafter  described 
and  based  on  following  facts.  On 
February  19,  1946  voters  in  third  class 
county  approved  2 mill  tax  for  bond  issue 
in  amount  of  $350,000,  for  a public  hos- 
pital and  maintenance  of  same.  On  March  15, 

1949  the  voters  approved  an  additional  bond 
issue  in  amount  of  $200,000,  for  purpose  of 
providing  additional  funds  with  which  to 
establish,  construct  and  equip  a public 
hospital.  Last  year  the  County  Court  levied 
a total  tax  of  36  cents  on  the  $100.  valua- 
tion for  hospital  purposes,  20  cents  of 
that  amount  by  reason  of  the  first  bond 
issue,  and  the  additional  8 cents  divided 
equally  between  second  bond  issue  and  funds 
for  maintenance  of  hospital.  The  County  Court 
doesn't  desire  to  increase  the  tax  levy.  The 
hospital  trustees  are  at  this  date  asking  for 
additional  funds  for  maintenance  of  hospital. 
Question? 

"Can  the  Board  of  Trustees  obtain  additional 
funds  for  maintenance  and  operation  of  the 
hospital  and  if  so,  what  procedure  should 
they  adopt  in  order  to  accomplish  this  purpose." 
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The  county  hospital  in  Dunklin  County  was  established 
under  the  provisions  of  Article  IV  of  Chapter  126,  R.S.  Mo. 

1939.  Section  15192  of  that  article  provided  for  a petition 
for  the  establishment  of  a county  hospital.  Section  15192 
provided  that  county  court  should  submit  to  the  voters  the 
question  of  whether  or  not  there  should  be  levied  a tax  not 
in  excess  of  two  mills  on  the  dollar,  for  the  construction 
of  a hospital,  and  the  maintenance  of  the  same.  Section  15197 
provided  for  the  issuance  of  bonds  as  authorized  by  the  election. 

By  an  act  of  the  Sixty- third  General  Assembly,  approved 
April  10,  1946,  the  county  hospital  statutes  were  revised  to 
read  as  they  are  presently  found  in  Chapter  205,  RSMo  1949. 

This  revision  was  undoubtedly  the  result  of  the  addition  of 
Section  11(c)  of  Article  X of  the  Constitution  of  Missouri, 

1945,  which  provides,  in  part,  as  follows: 

" * * *(A)ny  county  or  other  political 
subdivision,  when  authorized  by  law  and 
within  the  limits  fixed  by  law,  may  levy 
a rate  of  taxation  on  all  property  subject 
to  its  taxing  powers  in  excess  of  the  rates 
herein  limited,  for  library,  hospital, 
public  health,  recreation  grounds  and  museum 
purposes . " 

Section  205.160,  RSMo  1949,  authorizes  the  county  court  to 
"establish,  construct,  equip,  improve,  extend,  repair,  and  main- 
tain public  hospitals."  (Underscoring  ours.)  Bonds  for  such 
purpose  are  now  authorized  to  be  issued  in  accordance  with  the 
general  law  relative  to  incurring  of  indebtedness  by  counties. 
Sections  205.170  and  205.180,  RSMo  1949,  provide  for  the  appoint- 
ment and  election  of  a board  of  trustees  for  the  hospital. 

Section  205.190,  RSMo  1949,  provides  for  the  organization  of 
the  board  of  trustees  and  sets  forth  their  powers  and  duties. 
Among  the  provisions  of  this  section  are  the  following: 

"2.  The  county  treasurer  of  the  county  in 
which  such  hospital  is  located  shall  be 
treasurer  of  the  board  of  trustees,  and  in 
counties  which  have  no  treasurer  the  county 
collector  shall  be  the  treasurer  of  the 
board  of  trustees.  The  treasurer  shall 
receive  and  pay  out  all  the  moneys  under  the 
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control  of  the  said  board,  as  ordered  by  it, 
but  shall  receive  no  compensation  from  such 
board. 


"i|.  The  board  of  hospital  trustees  shall 
make  and  adopt  such  bylaws,  rules  and  regu- 
lations for  their  own  guidance  and  for  the 
government  of  the  hospital  as  may  be  deemed 
expedient  for  the  economic  and  equitable 
conduct  thereof,  not  inconsistent  with  sec- 
tions 205.160  to  205.3I4-O  and  the  ordinances 
of  the  city  or  town  wherein  such  public 
hospital  is  located.  They  shall  have  the 
exclusive  control  of  the  expenditures  of  all 
moneys  collected  to  the  credit  of  the  hos- 
pital fund,  and  of  the  purchase  of  site  or 
sites,  the  purchase  or  construction  of  any 
hospital  buildings,  and  of  the  supervision, 
care  and  custody  of  the  grounds,  rooms  or 
buildings  purchased,  constructed,  leased  or 
set  apart  for  tiiat  purpose;  provided,  that 
all  moneys  received  for  such  hospital  shall 
be  deposited  in  the  treasury  of  the  county 
to  the  credit  of  the  hospital  fund,  and  paid 
out  only  upon  warrants  ordered  drawn  by  the 
county  court  of  said  county  upon  the  properly 
authenticated  vouchers  of  the  hospital  board. 

"5.  Said  board  of  hospital  trustees  shall 
have  power  to  appoint  a suitable  superintend- 
ent or  matron,  or  both,  and  necessary  assistants 
and  fix  their  compensation,  and  shall  also  have 
power  to  remove  such  appointees;  and  shall  in 
general  carry  out  the  spirit  and  intent  of  sec- 
tions 205.160  to  205.3l|b  in  establishing  and 
maintaining  a county  public  hospital. 


"7.  One  of  said  trustees  shall  visit  and 
examine  said  hospital  at  least  twice  each  month 
and  the  board  shall,  during  the  first  week  in 
January  of  each  year,  file  with  the  county  court 
of  said  county  a report  of  their  proceedings 
with  reference  to  such  hospital  and  a statement 
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of  all  receipts  and  expenditures  during  the 
year;  and  shall  at  such  time  certify  the 
amount  necessary  to  maintain  and  improve  said 
hospital  for  the  ensuing  year." 

Section  205.310,  PS Mo  19^9*  authorizes  the  board  of  trustees 
to  establish  a nurses'  training  school  in  connection  with  the 
hospital.  Section  205.320,  RSMo  19^9*  requires  the  board  to  pro- 
vide a suitable  room  for  the  detention  of  persons  brought  before 
the  probate  court  for  insanity  proceedings,  if  the  hospital  is 
located  at  the  county  seat.  Section  205.330,  RSMo  19I4.9 » author- 
izes the  board  of  trustees  to  determine  which  patients  treated 
at  the  hospital  are  subjects  of  charity,  and  to  determine  the 
charges  to  be  made  other  patients.  Section  205.280,  RSMo  i9^9> 
authorizes  the  board  to  prescribe  rules  and  regulations  for  the 
operation  of  the  hospital. 

Section  205.200,  RSMo  19^9*  as  amended,  1951  Cum.  Supp . , 

RSMo . , prov ide s : 

".jccept  in  counties  operating  under  the 
charter  form  of  government,  the  county 
court  in  any  county  wherein  a public 
hospital  shall  have  been  established  as 
provided  in  sections  205.1&0  to  205.340, 
shall  annually  levy  a rate  of  taxation 
on  all  property  subject  to  its  taxing 
powers  in  excess  of  the  rates  levied  for 
other  county  purposes  to  defray  the  amount 
required  for  the  maintenance  and  improve- 
ment of  said  public  hospital,  as  certified 
to  it  by  the  board  of  trustees  of  the 
hospital;  the  tax  levied  for  such  purpose 
shall  not  be  in  excess  of  twenty  cents  on 
the  one  hundred  dollars  assessed  valuation. 

The  funds  arising  from  the  tax  levied  for 
such  purpose  shall  be  used  for  the  jjurpose 
for  which  the  tax  was  levied  and  none 
other." 

If  this  section  imposes  a mandatory  duty  upon  the  county 
court  to  impose  a tax  levy,  within  the  limits  therein  provided, 
sufficient  to  raise  a sum  equal  to  the  amount  which  the  trustees 
have  estimated  will  be  required  for  annual  maintenance,  a solu- 
tion to  your  question  would  exist. 
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Prom  the  foregoing  statutory  provisions  relative  to  the 
establishment  and  maintenance  of  a county  hospital,  you  will 
observe  that  control  of  the  operation  of  the  county  hospital 
is  left  to  the  board  of  trustees.  They  do  operate  through 
the  county  treasurer  in  the  handlin  of  hospital  funds,  and 
the  county  court  is  required  to  draw  warrants  for  the  expendi- 
ture of  such  funds.  In  the  case  of  State  ex  rel.  ell  v. 
Holman,  293  S...,  93,  the  Kansas  City  C art  of  appeals  held  that 
the  duty  of  the  county  court  in  the  issuance  of  such  warrants 
wa3  purely  ministerial.  The  court  in  that  case  3tated  (293  S. . 
l.c.  97): 

"As  we  view  the  law  and  the  facts  presented 
herein,  we  must  conclude  that  the  duty  of 
tiie  county  court  was  purely  ministerial; 
and  it  was  the  duty  of  the  county  court  to 
issue  the  warrant  upon  the  voucher  of  the 
board  of  trustees  as  presented.  *w 

The  decision  of  the  Kansas  City  Court  of  Appeals  was 
reviewed  by  the  Supreme  Court  in  the  case  of  State  ex  rel. 
Holman  v.  Trimble,  316  Ho.  10i>_l,  293  S..7.  98*  The  court  re- 
fused to  quash  the  opinion  of  the  Court  of  Appeals  and,  in  the 
course  of  its  opinion,  stated  (293  3....  l.c.  101): 

"The  Court  of  Appeals  construed  these 
statutes  to  mean  tiiat  hospital  trustees 
have  exclusive  control  of  the  expenditure 
of  moneys  collected  to  the  credit  of  the 
hospital  fund.  The  natural  interpretation 
of  that  language  excludes  the  Intervention 
of  any  other  official  in  determining  what 
claims  are  to  be  paid  and  what  accounts 
ought  to  be  allowed.  The  plain  words  mean 
that  full  discretion  is  vested  in  the 
hospital  board  to  pass  upon  and  determine 
the  validity  of  every  claim  presented. 

Relators  call  attention  to  the  provision 
that  the  money  must  be  deposited  in  the 
treasury  of  the  county  and  must  be  paid 
out  only  upon  warrants  drawn  by  the  county 
court,  and  arguo  that  the  county  court  is 
thus  vested  wit),  sc.ne  discretion,  sons 
function  to  deter, nine  whether  or  not  the 
claims  presented  are  valid,  but  that  same 
sentence  of  tho  statute  goes  on  to  say  that 
such  payments  are  made  upon  proporly  authen- 
ticated vouchers  of  the  hospital  board. 
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That  seems  to  leave  no  doubt  that  the  only 
judgment  exercised  by  the  county  court  Is 
to  determine  whether  the  vouchers  presented 
show  proper  authentication  of  the  hospital 
board,  and  whether  they  are  Tor  purposes 
within  control  of  the  hospital  board  and  for 
the  purposes  of  the  above  statute.  If  such 
vouchers  should  show  on  their  faces  that  they 
were  issued  for  purposes  foreign  to  the  field 
controlled  by  the  hospital  board,  the  county 
court  could  deny  warrants.  a it 

The  Supreme  Court,  in  discussing  the  county  hospital 
statutes,  further  stated  at  293  S..<.  l.c.  102: 

" a :t  The  insuperable  objection  to  relators' 
position  is  that  they  have  cited  no  case  con- 
struing any  statute  similar  to  the  hospital 
statutes  relating  to  the  powers  given  and  the 
duties  imposed  upon  the  hospital  board.  No 
case  c ited  construes  any  statute  where  the 
exclusive  control  oT  funds,  such  as  are  put 
into  the  hancs  of  tEe  hospital  board,  are 
given  To  any  UTe  body  with  similar  authority 
and  direction  as  to  Its  nana ’enent . V/h ether 
or  not  the  consTruction  of  the  Kansas  City 
Court  of  Appeals  is  correct,  it  is  not  shown 
to  be  in  conflict  with  any  ruling  of  this 
court,  in  the  absence  of  a case  where  some 
similar  statute  i3  construed  in  a different 
way. 

"II.  This  construction  of  the  hospital 
statute  by  the  Kansas  City  Court  of  Appeals 
is  the  first  that  has  occurred  in  any  appel- 
late court,  so  far  as  we  are  advised.  It  is 
a new  statute,  which  creates  a new  funcTTon 
to  be  discharged  by~certa  irTpubllc  of  f 1c  laTs  . 

IT  defines  the  manner  in  wh  ich  the  off  ic  ials 
charged  with  the  practice  under  their  manage- 
ment shall  perform  their  duties,  and  we  cannot 
hold  that  the  Court  of  Appeals  was  without 
jurisdiction  in  construing,  it  as  they  did. 

->  a (Emphasis  ours.) 
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In  these  cases  the  Supreme  Court  and  the  Kansas  City  Court 
of  Appeals  recognized  that  the  Legislature  had  conferred  upon 
the  board  of  trustees  for  a county  hospital  complete  authority 
to  expend  the  fund3  available  for  the  hospital.  Whether  or  not 
this  authority  extends  to  the  point  of  imposing  a mandatory  duty 
upon  the  county  court  to  levy  a tax,  within  the  limits  prescribed 
by  Section  205.200,  RSVo  19^9*  sufficient  to  raise  the  amount  of 
money  which  the  board  determines  will  be  necessary  to  operate 
the  hospital  for  the  year,  has  not  been  passed  upon  by  the  courts. 
In  the  case  of  State  ex  rel.  Erwin  v.  Holman,  301  Mo.  333#  256 
S.  «.  776,  the  question  was  raised  as  to  whether  or  not  the  county 
court  had  any  discretion  in  levying  the  rate  of  tax  provided  by 
vote  for  the  county  hospital  under  the  law  as  it  formerly  stood. 
(Section  15197*  R.S.  Ho.  1939* ) The  respondent  in  that  case 
contended  that  unless  discretion  had  been  conferred  upon  the 
county  court  in  levying  such  tax,  the  statute  would  have  violated 
Section  36  of  Article  VI  of  the  Constitution  of  Missouri,  1875 
(Section  7,  Article  VI,  Constitution  of  Missouri,  191+5).  which 
imposed  upon  the  county  court  the  duty  of  transacting  the  county 
business.  The  court,  however,  did  not  pass  upon  the  contention. 

In  determining  whether  or  not  the  Legislature  intended  the 
county  court  to  have  any  discretion  in  levying  the  maintenance 
tax,  the  county  hospital  statutes  must  bo  considered  as  a whole, 
when  30  considered,  as  above  pointed  out,  it  Is  clear  that  the 
Legislature  has  entrusted  their  operation  wholly  to  the  board 
of  trustees.  The  cases  above  cited  have  held  that  the  county 
court  is  entirely  lacking  in  authority  to  control  the  expendi- 
tures approved  by  the  board  of  trustees  for  county  hospital 
purposes.  No  provision  is  made  in  the  county  hospital  law  for 
the  county  court's  passing  upon  the  estimate  of  the  board  of 
trustees  for  the  amount  necessary  to  maintain  and  improve  the 
hospital  for  the  ensuing  year.  The  proceeds  of  the  hospital 
tax  are  placed  in  a separate  fund  to  be  used  only  for  the  pur- 
pose for  which  the  tax  is  levied  (Section  205.200,  supra). 
Feference  to  the  county  budget  law  (Sections  50.670-50. 750, 

RSMo  191+9 ) reveals  no  provision  In  that  act  subjecting  the 
county  hospital  fund  to  the  regulation  by  the  county  court 
under  that  act.  In  view  of  these  circumstances,  and  in  view 
of  the  fact  that  the  language  used  in  Section  205.200,  RSI'o 
19i|-9,  ia  that  the  county  court  " shall  levy,"  we  are  of  the 
opinion  that  the  Legislature  intended  to  confer  upon  the  board 
of  trustees  the  authority  to  determine  the  funds  necessary  for 
the  maintenance  of  the  hospital  and  to  require  the  county  court 
to  levy  a tax  under  said  section,  sufficient  to  raise  such  funds 
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In  our  opinion,  the  county  court  has  no  discretion  in  the  matter, 
and  therefore  they  could  be  required  by  mandamus  to  levy  a tax 
within  the  twent-y-cent  limit,  sufficient  to  raise  the  amount 
which  the  board  estimates  will  be  needed. 

,e  also  call  attention  to  Section  205.230*  RSMo  19^9 » which 
provides : 


"In  counties  exercising  the  rights  conferred 
by  sections  205.l£o  to  205.3^0,  the  county 
court  may  appropriate  each  year,  in  addition 
to  tax  for  hospital  fund  herein  provided  for, 
not  exceedin'  five  per  cent  of  its  general 
fund  for  the  improvement  and  maintenance  of 
any  public  hospital  so  established." 

If  the  county  court  should  see  fit  to  appropriate  under  this 
section  an  amount  from  the  general  fund  which  would  be  sufficient, 
when  added  to  the  sum  raised  by  the  current  leVy,  to  supply  the 
needs  for  the  ensuing  year  as  ascertained  by  the  board  of  trus- 
tees, that  would  be  a solution  to  your  problem. 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  the 
county  court  nust,  under  the  provisions  of  Section  205.200,  KS’  o 
I9I4.9,  as  amended,  1951  Cum.  Supp.,  RSMo.,  in  counties  where  a 
county  hospital  has  been  established,  levy  a tax,  not  In  excess 
of  twenty  cents  on  the  one  hundred  dollars  assessed  valuation, 
sufficient  to  provide  funds  equal  to  the  amount  required  for  the 
maintenance  and  improvement  of  such  county  hospital  for  the  en- 
suing year  as  certified  to  the  court  by  the  board  of  trustees 
for  the  county  hospital,  and  that  the  county  court  has  no  dis- 
cretion in  levying  a tax  sufficient  to  raise  the  amount  required. 

This  opinion,  which  I hereby  approve,  was  prepared  by  my 
Assistant,  Mr.  Robert  R.  <Velborn. 


Yours  very  truly. 


JOHN  ..  . DALTON 
Attorney  General 
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Tne  wllllull  and  knowing  depositing  ol’  refuse  in 
the  side  drainage  ditcnes  of  a public  road  in 
sufficient  quantities  substantially  to  obstruct 
the  water  tnerein,  regardless  wnether  tne  road 
is  damaged  or  tne  traveled  portion  tnereoi  is 
obstructed,  is  a punlsnable  offense  under  Sec- 
tion 229.150,  RSMo  194-9* 

June  2,  1953 


honorable  Leon  Me Anally 
Prosecuting  Attorney 
Dunklin  County 
Kennett,  Missouri 

Dear  Mr.  McAnally: 

we  render  herewith  our  opinion  based  upon  your  re- 
quest of  May  lq.,  1953*  wnicn  request  reads  as  iollows: 

"I  would  like  your  opinion  as  to  whetner 
prosecution  is  authorized  under  Section 
229.150  R.S.  Missouri  194-9  where  indivi- 
dual by  use  ol  cans,  bottles,  dirt  etc. 
dams  up  side  ditch  to  public  road  witn- 
out  obstructing  or  damaging  tne  puolic 
road  itself." 

The  pertinent  part  of  the  statute  to  whicn  you  refer. 
Section  229.150,  RSMo  194-9*  reads  as  follows: 

"2.  Any  person  or  persons  wno  snail  will- 
fully or  knowingly  obstruct  or  damage  any 
public  road  by  obstructing  tne  side  or  cross 
drainage  or  dl tones  thereof,  or  oy  turning 
water  upon  such  road  or  right  of  way,  or  by 
throwing  or  depositing  brusn,  trees,  stumps, 
logs,  or  any  refuse  or  debris  whatsoever,  in 
said  road,  or  on  the  sides  or  in  the  ditches 
thereof,  or  by  fencing  across  or  upon  the 
right  of  way  of  txie  same,  or  by  planting  any 
hedge  or  ereotin^  any  advertising  sign  within 
the  lines  established  for  such  road,  or  by 
changing  the  location  thereof,  or  shall  ob- 
struct said  road,  hignway  or  drains  in  any 
other  manner  whatsoever,  shall  be  deemed 
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guilty  of  & misdemeanor,  and,  upon  convic- 
tion, snail  be  fined  not  less  than  five 
dollars  nor  more  tnan  two  hundred  dollars, 
or  by  Imprisonment  In  the  county  jail  for 
not  exceeding  six  montns,  or  by  both  such 
fine  and  Imprisonment.11 

We  believe  that  this  statute  makes  It  a punishable 
offense  to  obstruct  a side  drainage  ditch  of  a public  road 
without  any  proof  of  damage  to  the  road  or  obstruction  of 
the  traveled  portion  tnereof. 

Tne  phrases  "by  obstructing  toe  side  or  cross  drainage 
ditches  thereof " and  "oy  tarowing  or  depositing  * it  * any 
refuse  or  debris  whatsoever  * * c In  tne  ditches  tnereof" 
modify  both  the  word  "damage"  and  "obstruct"  used  in  the 
fore  part  of  tne  quoted  portion  of  tne  statute.  Therefore, 
tne  statute  defines  two  offenses,  so  far  as  the  factual 
situation  in  your  letter  is  concerned.  Tney  are: 

"«•  * » willfully  or  knowingly  obstruct  o * * 
any  public  road  by  obstructing  tne  side  or 
cross  drainage  dltones  tnereof  , » a-  * or  by 
throwing  or  depositing  * o * any  refuse  or 
debris  whatsoever  » * « in  the  ditches  tnere- 
of, * » *j 

"a  i>  a Willfully  or  knowingly  * » damage 

any  public  road  by  obstructing  tne  side  or 
cross  drainage  di tones  tnereof  * * » or  by 
throwing  or  depositing  # * a any  refuse  or 
debris  wnatsoever  it  it  it  in  the  ditches 
thereof  * * *•" 

a careful  reading  of  tne  statute  reveals  that  tne  word 
"road"  as  used  in  the  phrase  "oos tract  or  damage  any  public 
road"  means  sometning  more  than  tne  traveled  portion  of  the 
road,  but  means  all  that  goes  to  make  up  a road,  including 
tne  traveled  portion,  the  shoulders,  tne  side  and  cross 
drainage  ditcnes  and  all  tnat  area  witnin  the  lines  estab- 
lished for  the  road.  .<e  concluded,  tnerefore,  that  obstructing 
the  road  drains,  tney  being  a part  of  the  "road"  within  tne 
meaning  of  the  statute,  is  prohibited  by  the  statute. 


CONCLUSION 


It  is  tne  opinion  of  this  office  tnat  the  willful^ 
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or  knowing  depositing  of  refuse  in  the  side  drainage 
ditches  of  a public  road  in  sufficient  quantities  sub- 
stantially to  obstruct  the  water  therein,  regardless 
whether  the  road  is  damaged  or  the  traveled  portion 
thereof  is  obstructed,  is  a punishable  offense  under 
Section  229.150,  RSMo  194-9. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  W.  Don  Kennedy. 


Yours  very  truly. 


WDKilw 


JOHN  M.  DALTON 

Attorney  Oeneral 
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SOLDIERS’  HOME:  When  widow  of  a veteran  remarries  she  will 

lose  her  eligibility  as  an  entrant  to  the 
State  Federal  Soldiers’  Home  on  the  basis 
of  being  the  widow  of  the  aforesaid  deceased 
veteran. 


July  7,  1953 
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Honorable  Marvin  H.  . iCDaniel 
Superintendent,  State  Federal 
Soldiers’  Home  of  Missouri 
St.  James,  Missouri 

Dear  Sir: 

This  department  is  in  receipt  of  your  recent  request 
for  an  official  opinion.  You  thus  state  yi  ur  request: 

”1  am  writing  you  relative  to  the  Missouri 
Revised  Statutes,  1949.  I wish  to  make  i - 
ference  to  Chapter  212,  Section  212.140  Who 
lay  He  Admitted. 

"Under  this  section  I would  like  for  you  to 
give  me  an  opinion  unuer  the  following  cir- 
cumstances: If  a widow  of  a wartime  veteran 

re-marrie8  t_  a non-veteran,  will  she  then 
be  giving  up  her  eligibility  for  entering 
the  State  Federal  Soldiers'  Home?’’ 

Section  212.140,  RSMo  1949,  to  which  you  refer,  reads 
as  f olxows : 

”212.140.  Who  may  be  admitted. — The  soldiers 
and  sailors  who  shall  be  entitled  to  admission 
into  said  home  sh  11  be  citizens  of  the  state 
of  Missouri,  who  were  honorably  discharged  from 
the  service  of  the  United  States,  and  who  are 
in  indigent  circumstances,  and  from  any  dis- 
ability, not  received  in  any  illegal  act,  are 
unable  to  support  themselves  by  manual  labor, 
and  that  the  aged  mother,  wife  or  widow  of 
such  soldier  or  sailor,  and  er  jy  nurs  s,  who 
served  with  the  araies  of  the  United  States 
or  such  ex-members  of  the  enrolled  . issouri 
militia,  who  served  ninety  days  or  ore  in 
the  field  durin  the  civil  war,  shall  also  be 
entitled  to  admission  in  said  home,  provided 
they  be  in  indigent  circumstances  anu  unable 
to  support  themselves  by  manual  labor.” 


Honorable  Marvin  H.  McDaniel 


The  matter  which  we  have  to  decide  is  whether  the  "widow" 
of  a deceased  veteran,  which  aforesaid  "widow"  remarries, 
remains  the  "widow"  of  the  deceased  veteran  aforesaid 
within  the  meaning  of  the  term  "widow"  as  it  is  used 
in  Section  212.140,  supra,  or  whether  upon  her  remarriage 
she  ceases  to  be  the  "widow"  of  the  aforesaid  deceased 
veteran  within  the  meaning  of  the  above  Section  212.140. 

In  determining  this  matter  we  have  numerous  guides.  While 
there  is  not  complete  unanimity  among  the  authorities, 
the  majority  hold  that  a widow  i3  a woman  whose  husband 
is  dead  and  who  has  not  remarried.  In  the  Missouri  case 
of  In  re  Estate  of  Ryan,  174  No*  App.  202,  at  1.  c.  206, 
the  St.  .uouis  Court  of  Appeals  stated: 

"There  can  be  no  doubt  that  the  word  * widow* 
signifies  *A  woman  who  has  lost  her  husband 
by  death  and  is  not  married  again.'  It  is 
so  defined  in  Webster's  New  International 
Dictionary.  Bouvier's  Law  Dictionary  defines 
a widow  as  'An  unmarried  woman  whose  husband 
is  bead.'  Black's  Law  Dictionary  and  also 
Anderson's  Law  Dictionary  define  the  word 
'widow'  as  'A  woman  whose  husband  is  dead 
and  who  is  not  married  again.'  The  word 
'widow*  is  defined  by  a standard  authority 
in  the  law  as  'A  wife  that  outlives  her 
husband;  one  whose  husband  is  dead  and  who 
remains  unmarried.'  (See  40  Cyc.  934») 

In  the  case  of  In  re  Crook's  Estate,  252  New  York  373, 
the  court  held  that  a "widow"  is  a woman  who  has  lost 
her  husband  by  death  and  has  not  married  again.  In  the 
case  In  re  ilcArt:  ur's  Estate,  210  California  439,  the 
court  held  that  a "widow"  was  an  un-married  woman  who 
previously  had  been  married  but  whose  husband  was  de- 
ceased. 

The  same  holding  was  made  in  the  case  of  Inhabitants  of 
Town  of  Solon  vs.  Holway,  130  Maine  415;  Appeal  of  Kearns, 
120  P.  523;  In  re  ..ater's  -state,  101  N.  E.  2nd  S15; 

State  ex  rel  Moscow  vs.  Service  Recognition  Board,  Bo 
. 2.  2nd  357;  Alabama  Pension  Com  .ission  vs.  Morris 9 
4 So.  2nd  S96. 
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Numerous  other  cases  could  be  quoted  to  the  same  effect 
but  we  do  not  feel  that  is  is  necessary  to  do  so.  There 
is  a line  of  cases  which  hold  that  the  term  "widow"  re- 
fers to  a person  rather  than  to  a status.  Most  of  these 
cases  have  to  do  with  a widow’s  rights  in  regard  to  the 
settlement  of  estates.  As  we  stated  above,  we  believe 
that  the  majority  holding  outside  of  Missouri  is  as  we 
stated  it  to  be  above,  and  that  the  cases  decided  in 
Missouri  so  hold. 

We  believe,  too,  that  it  is  well  to  look  to  what  appears 
to  be  the  purpose  of  Section  212.140,  supra.  The  purpose  , 
would  appear  to  be  to  provide  for  the  ca**e  of  the  widows  dV 
of  veterans  and  the  assumption  would  seem  to  be  that  in 
view  of  the  death  of  the  husband,  the  widow  would  have 
no  one  to  care  for  her  and  wo  ;.ld  consequently  be,  in  some 
situations,  in  need  of  outside  as  istance.  In  the  case 
of  her  remarriage,  however,  it  could  be  assumed  that  her 
second  husband  would  take  the  place  of  the  deceased  first 
husband  and  that  the  probability  of  her  requiring  aid 
would  cease  to  exist. 

It  is,  therefore,  the  opinion  of  this  department  that  if 
the  widow  of  a veteran  remarried  she  will  cease  to  be 
eligible  for  entrance  to  the  State  Federal  Soldiers’ 

Home  as  the  "widow"  of  the  deceased  veteran.  If  by  her 
second  marriage  she  marries  a veteran,  she  could,  of  course, 
become  eligible  for  admission  to  the  home  as  the  "widow" 
of  the  second  husband  but  not  of  the  first. 

CONCLUSION. 

It  is  the  opinion  of  this  department  tnatl if  the  widow  of 
a veteran  remarries  she  will  lose  her  eligibility  as  an 
entrant  to  the  State  Federal  Soldiers’  Home  on  the  basis 
of  being  the  widow  of  the  aforesaid  deceased  veteran. | 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Mr.  Hugh  P.  Williamson. 


Yours  very  truly, 


JOHN  M.  DALTON 

Attorney  General 
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COSMETOLOGY:  ) One  who  performs  work  upon  the  hair  of  a corpse 

EMBALMERSs  ) Is  not  practicing  the  occupation  of  hairdressing. 


August  28,  19^3 


Miss  Jakaline  McBrayer 
Executive  Secretary 
State  Board  of  Cosmetology 
Ott  Building 

Jefferson  City,  Missouri 
Dear  Miss  McBrayer: 

We  render  herewith  our  opinion  based  on  your  request  of 
August  6,  1953#  which  request  reads  as  follows: 

"I  have  had  several  questions  asked  recently 
from  operators  out  over  the  state  about 
undertakers  doing  hair  work  on  the  dead. 

Does  this  come  under  their  line  of  work 
now?  I felt  that  it  did,  but  did  not  want 
to  give  out  the  wrong  information.  A reply 
from  you  will  be  appreciated." 

Section  329.020,  RSMo  191^.9,  defines  a hairdresser  as  one 
who  "engages  for  compensation  in  any  one  or  any  combination  of 
the  following  practices,  to-wit:  Arranging,  dressing,  curling, 
singeing,  waving,  permanent  waving,  cleansing,  cutting,  bleach- 
ing, tinting,  coloring  or  similar  work  upon  the  hair  of  any 
person  by  any  means 

It,  therefore,  becomes  necessary  to  determine  whether  a 
corpse  is  a "person"  as  used  in  Section  329*020,  RSMo  19lj-9. 

We  conclude  that  a corpse  is  not  a "person,"  and  that, 
therefore,  one  who  performs  work  upon  the  hair  of  a corpse  is 
not  practicing  the  occupation  of  a hairdresser. 

In  Sawyer  v.  Mackey,  21  N.E.  307#  the  court  said  this: 

"The  natural  and  obvious  meaning  of  the 
word  'person*  is  a living  human  being." 

In  Brooks  v.  Boston  and  North  State  Railway  Company,  97  N.E. 
760,  the  court  said: 
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"It  is  axiomatic  that  a corpse  is  not  a 
person.  That  which  constitutes  a person 
is  separated  from  the  body  of  death  and 
that  which  remains  is  ’dust  and  ashes.’" 

Chapter  333  » KSMo  1949,  relating  to  the  practice  of  embalming 
contains  no  definition  of  the  practice  of  embalming.  However, 
among  qualifications  of  an  embalmer  is  "a  knowledge  of  * * # the 
care  and  disposition  of  the  dead  ■»**."  Section  333*020,  RSMo 
1949*  This,  in  our  Judgment,  could  well  include  the  arrangement 
of  the  hair  on  a corpse. 


CONCLUSION 

It  is  the  opinion  of  this  office  that  one  who  performs  work  up- 
on the  hair  of  a corpse  is  not  practicing  the  occupation  of  hair- 
dressing. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Hr.  W.  Don  Kennedy. 


Yours  very  truly. 


JOHN  H.  DALTON 

Attorney  General 


WDK/fh 


The  Missouri  law  relating  to  the  registra- 
tion of  shops  in  which  the  occupation  of 
hairdressers,  cosmetologists  and  mani- 
curists is  practices  is  not  applicable 
to  shops  located  at  Camp  Crowder  nor  at 
Port  Leonard  Wood  in  Missouri. 


November  13,  1953 


Miss  Jakallne  McBrayer 
Executive  Secretary 
Missouri  State  Board  of  Cosmetology 
Ott  Building 

Jefferson  City,  Missouri 
Dear  Miss  McBrayer: 

You  have  requested  an  official  opinion  from  this  office 
whether  a beauty  shop  at  Camp  Crowder,  a military  reservation 
owned  by  the  United  States,  is  subject  to  the  shop  licensing 
provisions  of  Chapter  329,  RSMo  1949#  Mo.  R.  S.,  Cum.  Supp. 

1951.  You  have  since  supplied  us  the  information  that  the 
building  in  which  the  shop  in  question  is  located  is  owned  by 
the  United  States,  and  that  the  operator  of  the  shop  owns  all 
equipment  therein  and  pays  his  own  utilities.  It  is  operated 
by  a private  individual  under  a contract  agreement  with  the 
Army  and  Air  Force  Exchange  Service. 

It  is  the  opinion  of  this  office  that  such  a shop  is  not 
subject  to  the  shop  licensing  provisions  of  Chapter  329#  RSMo 
1949#  Mo.  R.  S.,  Cum.  Supp.  1951* 

Missouri  has  ceded  to  the  United  States  exclusive  juris- 
diction over  land  acquired  by  the  United  States  as  "sites  for 
custom  houses,  courthouses,  post  offices,  arsenals,  forts,  and 
other  needful  buildings  required  for  military  purposes,"  which 
were  acquired  by  the  United  States  prior  to  July  30#  1943*  Among 
these  areas  are  Port  Leonard  Wood  and  Camp  Crowder.  Indeed,  those 
two  reservations  were  specifically  named  in  the  act  by  which  such 
exclusive  Jurisdiction  was  ceded  to  the  United  States.  (Laws  of 
Missouri,  1943#  page  627,  Section  3. ) 

The  statute  by  which  such  cession  was  effected  is  Section 
12. 040,  RSMo  19^9,  which  reads  as  follows: 
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"12.040.  Exclusive  jurisdiction  ceded 
to  the  United  States— reserving  the  right 
of  taxation  and  the  right  to  serve  proc- 
esses.— Exclusive  jurisdiction  in  and 
over  any  land  so  acquired,  prior  to  the 
effective  date  of  sections  12.030  and 
12.040,  by  the  United  States  shall  be, 
and  the  same  is  hereby,  ceded  to  the 
United  States  for  all  purposes,  saving 
and  reserving,  however,  to  the  state  of 
Missouri  the  right  of  taxation  to  the 
same  extent  and  in  the  same  manner  as  if 
this  cession  had  not  been  made;  and  further 
saving  and  reserving  to  the  state  of  Missouri 
the  right  to  serve  thereon  any  civil  or  crim- 
inal process  issued  under  the  authority  of 
the  state,  in  any  action  on  account  of  rights 
acquired,  obligations  incurred,  or  crimes 
committed  in  said  state;  but  outside  the 
boundaries  of  such  land,  but  the  jurisdiction 
so  ceded  to  the  United  States  shall  continue 
no  longer  than  the  said  United  States  shall 
own  such  lands  and  use  the  same  for  the  pur- 
poses for  which  they  were  acquired." 

The  acceptance  by  the  United  States  of  this  cession  is  pre- 
sumed in  the  absence  of  evidence  to  the  contrary.  (54  Am.  Jur., 
United  States,  Section  87.) 

The  effect  of  a similar  statute  of  the  State  of  California 
was  before  the  Supreme  Court  of  the  United  States  in  Collins  v. 
Yosemite  Park  and  C.  Company,  304  U.S.  518,  82  L.  Ed.  1502,  58 
Sup.  Ct.  1009.  California  by  its  cession  statute  had  reserved 
the  right  of  taxation.  It  was  held  that  the  California  Liquor 
Law,  requiring  the  licensing  of  sellers  of  intoxicating  liquors, 
was  a regulatory  measure  and  not  a revenue  measure;  hence,  it 
was  not  within  the  reserved  jurisdiction,  and  did  not  apply  to 
sellers  of  liquor  within  the  Yosemite  National  Park.  Said  the 
Court,  at  58  Sup.  Ct.,  l.c.  1016: 

"Except  as  to  this  reserved  jurisdiction, 

California  fput  that  area  beyond  the  field 
of  operation  of  her  laws.1" 

The  effect  of  Section  12.040.  RSMo  1949,  is  to  remove  from 
state  jurisdiction  the  power  to  license  beauty  shops  at  Camp  Crowder 
and  at  Fort  Leonard  V/ood. 


-2- 


Miss  Jakaline  McBrayer 


You  will  notice  that  the  State  of  Missouri  in  Section  12,040, 
supra,  has  reserved  the  right  of  taxation.  However,  the  licensing 
of  beauty  shops,  although  the  shop  or  the  operator  thereof  is  re- 
quired to  pay  a license  fee  is  not  a taxing  measure.  It  is  in- 
stead regulatory  in  character.  That  the  law  relating  to  the 
licensing  of  beauty  shops  and  operators  are  regulatory  and  not 
revenue  measures  is  apparent  from  the  reading  of  the  Act  as 
contained  in  Chapter  329,  RSMo  1949,  and  Chapter  329,  Mo.  R.  S., 
Cum.  Supp.  1951*  License  fees  received  are  placed  to  the  credit 
of  the  State  Board  of  Cosmetology,  and  the  expenses  of  adminis- 
tration are  paid  therefrom;  expenses  of  administration  may  not 
exceed  the  amount  collected.  Section  329.230,  RSMo  1949.  The 
fees  do  not  go  for  the  general  support  of  the  government.  The 
dominance  of  the  regulatory  aspects  of  the  law  are  further  pointed 
up  by  Section  329*140,  Mo.  R.  S.,  Cum.  Supp.  1951,  and  Section 
329.210,  RSMo  1949.  See  Collins  v.  Yosemite  Park  and  C.  Company, 
supra. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  the  Missouri  law 
relating  to  the  registration  of  shops  in  which  the  occupation  of 
hairdressers,  cosmetologists  or  manicurists  is  practiced  is  not 
applicable  to  shops  located  at  Camp  Crowder  nor  at  Fort  Leonard 
Wood  Missouri. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  W.  Don  Kennedy. 


Very  truly  yours, 


JOHN  M.  DALTON 
Attorney  General 
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CIVIL  DEFENSE:  Tort  liability  of  volunteer 

participants  in  Civil  Defense 
program* 


November  lh,  1953 


FILED 


Honorable  A*  S*  McDaniel 
Director 

Civil  Defense  Agency 
Jefferson  City,  Missouri 

Dear  Sir: 

This  is  in  response  to  your  request  for  opinion  dated 
August  19*  1953*  which  roads*  in  part,  as  follows: 

MI  would  appreciate  it  very  much  if  you 
would  give  me  an  opinion  in  regard  to 
tort  liability  for  volunteer  participants 
in  the  i.iseouri  Civil  Defense  program* n 

The  Civil  Defense  law  of  Missouri  is  found  in  Senate  dill 
No*  U-06*  passed  by  the  67th  General  Assembly*  It  is  identical 
with  Lections  IjJ+.OlO  through  44*140*  KSMo,  1951  Supp* 

The  original  bill,  as  introduced  in  the  66th  General 
Assembly,  was  drafted  from  the  bill  proposed  by  the  Council  of 
State  Governments*  In  the  original  bill,  as  introduced  on  the 
floor  of  the  Senate,  there  was  the  following  provision: 

"Neither  the  state  nor  any  city*  town  or 
village  of  the  state,  nor,  exoept  in  cases 
of  willful  misconduct  or  gross  negligence, 
the  employees,  agents  or  representatives  of 
the  state  or  any  city,  town  or  village 
thereof,  nor  any  volunteer  or  auxilliary 
civilian  defense  worker  or  member  of  any 
agency  engaged  in  any  civilian  activity, 
complying  with  or  reasonably  attempting  to 
comply  with  this  act,  or  any  order,  rule 
or  regulation  promulgated  pursuant  to  the 
provisions  of  this  act,  or  pursuant  to  any 
ordinance  relating  to  black-out  or  other 
precautionary  measures  enacted  by  any  city, 
town  or  village  of  the  State,  shall  be  liable 
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for  the  death  of  or  injuries  to  persona 
or  damage  to  property,  as  a result  of  any 
such  activity." 

i 

If  this  section  had  remained,  there  would  be  no  doubt  as 
to  the  tort  liability  of  volunteers  in  the  Civil  Defense  program# 
However,  the  bill  was  referred  to  Committee  and  when  it  came  out 
this  section,  along  with  others,  had  been  removed#  This  aspect 
of  the  Missouri  Civil  Defense  law  was  considered  in  an  article 
witten  by  Dr#  Paul  G#  Steinbicker  in  Volume  2,  No#  2 of  the 
Fall,  1952,  issue  of  the  Ct#  Louis  University  of  Law  Journal, 
where,  at  page  178*  he  saidt 

"It  seems  clear  from  these  sections  of 
the  Missouri  law  that  no  immunity  is 
granted  any  civil  defense  workers  from 
suit  for  personal  injury  or  property 
damage  resulting  from  tests,  drills  or 
demonstrations,  and  that  no  immunity  of 
any  kind  is  granted  civil  defense  volun- 
teers other  than  state  employees  or 
employees  of  political  subdivisions  of 
the  state#  This  is  a very  serious  gap 
in  the  state  law  which  should  be  filled 
by  adequate  statutory  amendment  as  soon 
as  possible." 

4 

toe  have  readily  available  the  Civil  Defense  laws  of  only 
three  of  our  sister  states,  namely  Kansas,  Illinois  and  New  York. 
It  is  significant  to  note  that  the  above-quoted  section  from  the 
bill  as  originally  proposed  in  Missouri  was  retained  in  each  of 
those  other  states#  This  legislative  history  can  be  viewed  in 
one  of  two  ways#  Either  the  Missouri  Legislature  did  not  deem 
it  good  public  policy  to  limit  the  liability  of  volunteer  par- 
ticipants in  the  Civil  Defense  program  or  it  felt  that  such  a 
provision  was  surplusage  because  their  liability  would  be  so 
limited  in  the  absence  of  such  provision# 


To  resolve  the  question  of  the  manner  of  interpreting  the 
elimination  of  this  section  from  the  original  bill  and  the  ultimate 
question  to  be  resolved  herein,  it  is  necessary  to  determine  what 
the  liability  of  such  volunteer  participants  is  in  the  absence  of 
a specific  statute  limiting  their  liability# 

The  most  nearly  analogous  situation  on  which  wo  are  able  to 
find  cases  is  that  of  a fireman  driving  a fire  truck  to  a fire. 
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Missouri  cases  on  this  subject  are  of  no  value  because  we 
have  a statute  which  specifically  exempts  ambulances,  patrol 
wagons  and  fire  apparatus  owned  by  a municipality  of  this  state 
from  the  provisions  of  the  chapter  dealing  with  the  rules  of  the 
road,  etc,,  while  being  operated  within  the  limits  of  such  mu- 
nicipality (Laws  of  Missouri,  1941*  page  l+lj.6).  In  the  absence 
of  such  a statute,  however,  the  law  generally  seems  to  be  that 
even  though  these  individuals  are  in  the  performance  of  a highly 
important  public  duty  they  are  required  to  exercise  the  same 
degree  of  care  that  individuals  in  private  life  are. 

In  Florio  et  al,  v.  Mayor  and  Aldermen  of  Jersey  City, 

101  N,J.L,  535*  129  A.  470,  l.c.  471,  40  A.L.R.  1353,  the  court 
was  considering  the  liability  of  a driver  of  a fire  truck  for 
negligence  in  the  operation  of  the  truck.  The  court  said: 

"Lchmolze,  the  defendant  below,  was 
a servant  of  the  city  of  Jersey  City 
charged  with  the  performance  of  a certain 
public  duty  or  service  which  was  to  drive 
a fire  truck  throu^Ji  the  public  streets 
to  go  to  fires  for  the  protection  of  prop- 
erty and  oftentimes  of  life.  This  duty 
is  concededly  a highly  important  and  grave 
function  to  perform.  But  it  would  be  a 
travesty  upon  both  law  and  Justice  to  hold, 
that,  because  of  the  gravity  and  importance 
of  the  duties  cast  upon  him  he  has  become 
clothed  with  the  privilege,  while  in  the  act 
of  performing  such  duties,  to  thrust  aside 
all  ordinary  prudence  in  driving  along  the 
public  streets  to  the  great  hazard  of  life 
and  limb  of  men,  women,  and  children  of  all 
classes  and  conditions,  who  may  be  upon  the 
public  highway.  He  must  answer  for  his 
negligence,  though  in  the  performance  of  a 
public  duty,  in  the  same  manner  as  if  he  were 
an  individual  in  private  life  and  had  com- 
mitted a wrong  to  the  injury  of  another.  The 
servant  of  the  municipality  is  required  to 
perform  his  duty  in  a proper  and  careful 
manner,  and  when  he  negligently  fails  to  do 
so,  and  in  the  performance  of  his  duty  negli- 
gently injures  another,  his  official  cloak 
cannot  properly  be  permitted  to  shield  him 
against  answering  for  his  wrongful  aot  to  him 
who  has  suffered  injury  thereby,” 
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See  also  Ferraro  v.  Rarle,  164  A*  886,  Sup.  Ct.  of  Vermont. 

In  Manwaring  v.  Geisler,  191  fry.  532,  230  S.W.  918,  l.c. 

920,  18  A.L.R.  192,  the  Kentucky  court  said: 

HI»or  is  a peace  officer  exonerated  from 
liability  for  an  injury  inflicted  on 
another  while  in  the  discharge  of  official 
duties  on  the  ground  of  public  necessity, 
if  the  officer  failed  to  exercise  reason- 
able care  for  the  protection  of  those  whom 
he  knew,  or  by  the  exercise  of  reasonable 
judgment  should  have  expected,  to  be  at  the 
place  of  the  injury,  although  he  may  not  be 
criminally  liable.” 

See  cases  from  other  jurisdictions  holding  the  same  in 
Rowley  v.  City  of  Cedar  Rapids,  203  1245,  212  K.W.  158. 

Therefore,  since  the  only  basis  for  limiting  the  liability 
for  volunteer  participants  in  the  Civil  Defense  program  in  the 
absence  of  a statute  on  the  subject  would  be  the  public  necessity 
of  the  occasion,  and  since  public  necessity  has  been  held  not  to 
be  sufficient  to  grant  any  added  protection  to  firemen  driving  to 
a fire,  etc.,  we  can  only  conclude  that  volunteer  participants  in 
the  Civil  Defense  program  would  have  the  same  liability  for  negli- 
gence and  be  held  to  the  same  standard  of  care  as  that  of  private 
individuals  in  the  conduct  of  their  everyday  affairs.  Apparently 
the  Legislature  deemed  it  good  policy  not  to  limit  this  liability 
and  intended  for  the  same  rules  of  negligence  to  apply  to  such 
volunteer  participants  as  are  made  applicable  to  private  individ- 
uals in  private  life. 

Aside  from  the  law  of  negligence,  a further  question  needs 
to  be  determined,  i.e.,  the  individual  liability,  if  any,  of  such 
volunteers  for  damage  to  property  in  carrying  out  the  lawful 
orders  of  some  authority  constituted  by  the  Civil  Defense  law  to 
act  in  time  of  emergency.  For  example,  what  liability.  If  any, 
would  be  Imposed  upon  the  individual  volunteer  participant  who, 
in  obedience  to  an  executive  order,  participated  in  the  destruction 
of  a building  in  the  path  of  a conflagration  in  order  to  prevent 
its  spread. 

Section  44.O6O,  Subsection  1,  as  enacted  in  Senate  Bill 
No.  406  of  the  67th  General  Assembly,  provides  for  the  establish- 
ment of  mobile  support  units  by  local  organizations  for  civil 
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defense,  which  are  defined  as  organizations  established  by  the 
Civil  Defense  law  by  any  county,  city,  town  or  village  to  perform 
local  civil  defense  functions*  Section  i^*060.  Subsection  1, 
reads  as  follows: 

"Mobile  support  units  formed  under  this  law 
shall  be  designed  to  aid  and  reinforce  local 
organizations  for  civil  defense  in  areas 
affected  by  an  enemy  attack*  Such  units 
when  formed  by  local  organizations  for  civil 
defense  may  be  composed  entirely  of  officers 
and  employees  of  one  or  more  political  sub- 
divisions or  they  may  be  composed  of  volun- 
teer civilians  who  obligate  themselves  to 
serve  in  cases  of  emergency*  Units  composed 
wholly  of  state  officers  and  employees  may 
be  formed  by  the  governor*  "iach  mobile 
support  unit  shall  have  a leader,  selected 
by  the  local  organization  for  civil  defense 
in  the  area  where  oreated,  or  by  the  governor 
in  the  case  of  state  employees,  who  shall  be 
responsible  for  the  organization,  administra- 
tion, training  and  operation  of  such  mobile 
support  unit*  Upon  the  occurrence  of  an 
emergency,  such  mobile  support  units  may  be 
called  to  duty  by  the  governor  and  shall  per- 
form their  functions  in  any  part  of  the  state 
or  in  other  states." 

It  is  these  mobile  support  units  which  may  be  composed  of 
volunteers*  In  the  exercise  of  the  police  power  it  would  not  only 
be  the  protected  right  but  the  duty  of  such  units  and  the  individ- 
uals composing  them  to  destroy  property  if  necessary  to  save  human 
life,  to  protect  public  health,  to  preserve  property  and  to  safe- 
guard the  public  safety.  The  law  generally  in  this  regard  is  thus 
stated  in  43  C.  J.,  Municipal  Corporations,  Section  272,  page  261: 

"Under  the  maxim,  Salus  populi  supreme 
lex,  municipal  authorities  not  only  may 
but  must  in  the  exercise  of  police  power 
destroy  private  property  to  save  human 
life,  to  protect  public  health,  to  preserve 
property,  and  to  safeguard  the  public  safety* 

And  this  they  may  do  with  impunity,  in  the 
face  of  inninent  peril,  or  in  the  execution 
of  a valid  ordinance*  The  facts  constituting 
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the  emergency  must  be  made  to  appear  before 
the  invasion  of  private  rights  can  be  Justi- 
fied, The  property  itself,  not  the  occupants, 
must  constitute  the  nuisance  to  warrant  such 
summary  action,  ianergenoy,  it  seems,  may 
warrant  destruction  of  contents  as  well  as 
buildings • " 

It  1 s further  stated  that  if  the  destruction  is  necessary  for 
the  above  purposes,  no  compensation  can  be  claimed  from  anyone, 

1+3  C,  J.,  Municipal  Corporations,  Section  272,  page  262: 

"While  a municipal  corporation  may  be  liable 
for  any  needless  damage  in  the  destruction 
of  property,  at  the  common  law  no  recovery 
can  be  had  against  anyone  for  property  so 
injured  or  destroyed  under  the  police  power. 

Therefore,  we  believe  that  no  liability  would  be  imposed  upon 
volunteer  participants  in  the  Civil  Defense  program  who,  in  the 
exercise  of  due  care,  cause  damage  to  property  under  a lawful  order 
issued  by  some  authority  constituted  under  the  Civil  Defense  law 
to  act  in  time  of  emergency. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  the  same  miles  of 
negligence  are  applicable  to  volunteer  participants  in  the  Civil 
Defense  program  as  are  applied  to  private  individuals  in  the  con- 
duct of  their  daily  affairs. 

It  is  the  further  opinion  of  this  office  that  no  liability 
would  be  imposed  upon  such  volunteers  who,  in  the  exercise  of  due 
care,  cause  damage  to  property  under  a lawful  order  issued  by  some 
authority  constituted  under  the  Civil  Defense  law  to  act  in  time 
of  emergency. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  John  W,  Inglish. 


Very  truly  yours. 


JWI:ml 


JOHN  M.  DALTON 

Attorney  General 


LIQUOR  CONTROL:  St.  Louis  County  is  not  a "municipa 

corporation"  within  meaning  of 
SPECIAL  CHARTER  COUNTIES:  Liquor  Control  Law. 


December  29#  1953 


Honorable  Jolm  J.  McAtee 
St.  Louis  County  Counselor 
Courthouse 
Clayton#  Ifissouri 

Dear  Sir: 

Tliis  is  in  reply  to  your  letters  of  recent  date 
requesting  the  opinion  of  this  department  on  the 
question  of  whether  or  not  St.  Louis  County,  Missouri, 
is  now  a "municipal  corporation"  within  the  purview 
and  meaning  of  Chapter  311#  RSMo  1914-9#  so  tlr  t the 
County  Council  has  the  right  to  authorize  nnd  regu- 
late the  sale  of  liquor  by  the  drink  in  said  County. 

It  is  our  understanding  that  St.  Louis  County 
is  operating  under  a Charter  adopted  under  the  pro- 
visions of  Article  VI,  Section  lo,  et  seq#  of  the 
19l|5  Constitution  of  Missouri,  and  has  a population 
of  more  than  five  hundred  inhabitants  outside  tlie 
limits  of  the  Incorporated  cities  in  said  County. 
Paragraph  1 of  Section  311*090,  RSMo  19i;9#  reads  us 
follows: 


"Any  person  who  possesses  the  qualifica- 
tions required  by  this  ohtjp  ter,  and  who 
meets  the  requirements  of  and  compiles 
with  the  provisions  of  this  chapter,  and 
tlie  ordinances,  rules  and  regulations  of 
the  incorporated  city  in  which  such  licensee 
proposes  to  operate  his  business,  may  up- 
ply  for  end  the  supervisor  of  liquor  con- 
trol may  issue  a license  to  sell  intoxicat- 
ing liquor,  ns  in  this  chapter  defined,  by 
the  drink  at  retail  for  consumption  on  the 
premises  desorl  ed  in  the  application; 
provided,  th  t no  license  shall  be  issued 
for  the  sale  of  Intoxicating  liquor,  other 
than  malt  liquor  containing  alcohol  not 
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in  excess  of  five  per  cent  by  weight,  by 
the  drink  at  retail  for  consumption  on  the 
premises  where  sold,  in  any  incorporated 
city  having  a population  of  less  than 
twenty  thousand  inhabitants,  until  the 
sale  of  such  intoxicating  liquor,  by  the 
drink  at  retail  for  consumption  on  the 
premises  where  sold,  shall  have  been  auth- 
orized by  a vote  of  the  majority  of  the 
qualified  voters  of  3aid  city.  Such  auth- 
ority to  be  determined  by  an  election  to  be 
held  in  said  cities  having  a population  of 
less  than  twent  thousand  inhabitants, 
under  the  provisions  and  methods  set  out 
in  this  chapter.  The  population  of  said 
cities  to  be  determined  by  the  last  census 
of  the  United  States  completed  before  the 
holding  of  said  election;  provided  further, 
that  for  the  purpose  of  this  law,  the  term 
•city*  shall  be  construed  to  mean  any  muni- 
cipal corporation  having  a population  of 
five  hundred  inhabitants  or  more;  provided 
further,  that  no  license  shall  be  issued 
for  the  sale  of  intoxicating  liquor,  other 
than  malt  liquor  containing  alcohol  not  in 
excess  of  five  per  cent  by  weight,  by  the 
drink  at  retail  for  consumption  on  the  premises 
where  sold,  outside  the  limits  of  such  in- 
corporated cities.” 

The  particular  question  involved  here  is,  of  course, 
whether  St.  Louis  County  comes  within  the  meaning  of  ”any 
municipal  corporation  ” set  forth  in  Section  311*090,  supra, 
and  is,  therefore,  a "city”  as  used  in  said  section.  A 
county  is  defined  in  lij.  Am.  Jur.  "Counties",  Section  3# 
pages  l8f>  and  186,  as  a subdivision  of  the  state,  organized 
for  judicial  and  political  purposes.  It  is  a political 
organization  of  certain  territory  within  the  state,  par- 
ticularly defined  by  geographical  limits.  It  is  not  in- 
vested with  any  of  the  attributes  of  sovereignty,  A 
county  is  a constituent  part  of  the  state  government,  and 
a wholly  subordinate  political  division  or  instrumentality, 
created  and  existing  with  a view  to  the  policy  of  the  state 
at  large  and  serving  as  an  agency  of  the  state  for  c rtain 
specified  purposes. 

A definition  of  municipal  corporations,  as  applied  to 
the  present  question,  is  found  in  37  Am.  Jur.  "Municipal 
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Corporations",  Section  6,  paces  623  and  624s 

i 

"All  municipal  corporations  are  public 
bodies  creatod  for  civil  or  political 
purposes;  but  all  civil,  political,  pub- 
lic corporations  are  not,  in  the  proper 
use  of  language,  municipal  corporations. 

A municipal  corporation  must  be  distin- 
guished, on  the  one  hand,  from  other 
governmental  bodies  which  although  muni- 
cipal are  not  corporations,  and,  on  the 
other  hand,  from  corporations  whloh  al- 
though public  are  not  municipal.  While 
the  term  'municipal  corporation'  is  some- 
times used,  in  its  broader  meaning,  to 
include  such  public  bodies  as  the  state 
and  each  of  the  governmental  subdivisions 
of  the  state,— such  as  counties,  parishes, 
townships,  hundreds,  etc.,— it  ordinarily 
applies  only  to  cities,  villa  ec,  and 
towns  which  are  organized  us  full-fledged 
public  corporations.  The  distinction  be- 
tween one  of  our  modern  American  cities, 
which  is  clearly  a municipal  corporation 
in  the  strictest  sense,  and  a section  of 
a state  over  which  a particular  public 
officer  holds  sway,  which  is  in  no  sense 
a municipal  corporation,  is  obvious;  but 
between  these  two  poles  there  are  many 
forms  of  taritorial  subdivisions  which 
it  is  not  always  so  easy  to  classify.  It 
is  only  wiien  the  comziunity  is  granted 
the  privilege  of  self-government  from  the 
state,  and  is  created  as  a separate  en- 
tity with  power  to  act  as  such,  and  to 
hold  property  as  its  own,  to  levy  taxes 
and  expend  them,  and  to  select  its  own 
officers,  and  is  not  merely  a geographical 
name,  a territorial  subdivision  of  the 
state,  and  the  sphere  of  the  authority  of 
a particular  public  officer,  that  it  is 
entitled  to  be  called  a 'municipal  cor- 
poration. ' The  power  of  local  govern- 
ment is  said  to  be  the  distinctive  pur- 
pose and  the  distinguishing  feature  of 
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municipal  corporation  proper.  Counties, 
townships,  towns  (as  existing  in  certain 
New  Lngland  states),  and  other  political 
subdivisions  of  the  state  are  not  strictly 
corporations  but  are  public  quasi  corpora- 
tion, sometimes  defined  as  involuntary, 
political,  or  civil  subdivisions  of  the 
state,  created  by  general  laws  to  aid  in 
the  administration  of  government." 


A discussion  of  counties  as  corporations  is  found 
in  llj.  Am*  Jur.  "Counties",  Section  4,  pages  186  and  IG7 
as  follows: 


"If  a county  is  a corporation,  it  is  neces- 
sarily a municipal  or  public  corporation 
rather  than  a private  corporation,  but  ac- 
cording to  the  weight  of  modern  authority, 
neither  counties  ncr  boards  of  county  com- 
missioners are  corporations  in  the  strict 
sense  of  the  term.  This  modern  view  is 
contrary  to  earlier  decisions  which  placed 
counties  in  the  category  of  ordinary  muni- 
cipal corporations.  There  is  a logical 
basis  for  drawing  a distinction  between 
comities  and  ordinary  municipal  corpora- 
tions. Counties  are  created  by  the  state 
in  the  exercise  of  its  own  sovereign 
power,  without  the  particular  solicitation, 
consent,  or  concurrence  of  the  people  who 
inhabit  them.  They  owe  their  creation  to 
statutes  which  confer  upon  them  all  the 
powers  they  possess,  prescribe  their  duties, 
and  impose  the  liabilities  to  which  they  are 
subject.  With  scarcely  an  exception,  all 
the  powers  and  functions  of  the  county  or- 
ganization have  a direct  and  exclusive  refer- 
ence to  the  general  policy  of  the  state  and 
are,  in  fact,  only  a branch  of  the  general 
administration  of  that  policy.  Municipal 
corporations,  on  the  other  hand,  are  more 
amply  endowed  with  corporate  life  and  func- 
tions. They  exist  under  general  or  special 
chart  rs  conferred  at  the  direct  solicitation 
or  by  the  free  consent  of  the  people  who  com- 
pose them  and  are  created  chiefly  for  the 
interest,  advantage,  and  convenience  of  their 
inhabitants.  Notwithstanding  the  foregoing 
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distinctions,  it  must  be  recognized  that 
counties  have  certain  attributes  which  are 
found  in  corporate  bodies.  * * 


It  is  stated  in  20  Counties,  Section  3b, 

page  758,  that  there  are  a number  of  decisions  which 
hold  that  a county  is  a municipal  corporation  equally 
with  cities  and  towns,  but  while  it  is  in  a sense  a 
municipal  corporation,  and  may  sometimes  be  proporly 
classed  as  such,  together  with  other  public,  political, 
and  quasi  corporations,  to  distinguish  them  from  private 
or  business  corporations,  and  is  so  classed  or  construed 
under  some  constitutional  and  statutory  provisions,  yet 
county  and  municipal  corporations  proper,  differ  largely 
in  their  purposes,  attributes  and  mode  of  creation#  and 
are  to  be  distinguished. 

Along  this  line  the  ca  e of  State  vs.  Little  River 
Drainage  District,  236  S.W.  848,  decided  by  the  Supreme 
Court  of  Missouri  in  1921#  holds  among  other  things,  that 
the  Constitution  of  Missouri  declares  a county  to  be  a 
municipal  corporation.  This  was  a case  concerning  the 
definition  of  drainage  districts.  The  reasoning  there 
was  that  since  Section  6#  Article  X of  the  1875  Consti- 
tution of  Missouri  exempted  from  taxation  the  property 
of  "the  State,  counties  and  other  municipal  corporations, 
and  oemeterics,  * * *n  that  the  Constitution  considered 
counties  as  being  municipal  corporations  by  the  use  of 
the  language  "and  other  municipal  corporations". 

Wo  do  not  challenge  the  reasoning  in  the  Little  River 
Drainage  District  case,  supra,  but  on  the  contrary,  feel 
that  it  is  helpful  in  determining  the  issues  in  the  present 
question  under  the  circumstances  as  they  now  exist.  We 
feel  that  the  declaration  that  a county  is  a municipal 
corporation  based  on  a construction  of  the  language  of 
the  Constitution,  should  be  reconsidered  in  the  light  of 
the  1945  Constitution  of  Missouri,  The  foregoing  language 
of  the  1875  Constitution  was  omitted  from  the  1945  Consti- 
tution and  Section  6,  Article  X exenpting  property  from 
taxation  now  reads  in  part  "the  state,  counties  and  other 
political  subdivisions,  and  non-profit  cemeteries,*  * 

Thus,  the  constitutional  provisions  are  not  the  saiae  as 
they  were  when  the  Little  River  Drainage  District  case, 
supra,  was  decided,  and  we  feel  that  under  the  reasoning 
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of  that  case,  the  only  proper  construction  which  can 
be  placed  on  said  section  of  the  Constitution,  as  it 
now  reads,  is  that  counties  of  the  State  of  Ilissouri 
are  now  classed  only  as  political  subdivisions,  and 
that  it  was  not  intended  that  counties  should  be  con- 
sidered as  municipal  corporations. 

Further,  3ection  16,  Article  VI  of  the  1945  Con- 
stitution is  helpful  in  this  regard,  in  that  said  sec- 
tion in  referring  to  "Any  municipality  or  political 
subdivision  of  this  state  may  contract  and  cooperate 
with  othor  municipalities  or  political  subdivisions 
thereof,  « * thereby  showing  a clear  intent  that  a 
municipality  and  a political  subdivision  are  considered 
as  two  separate  and  distinct  entitles. 

We  believe  it  logically  follows  that  since  a county 
is  declared  to  be  a political  subdivision  by  the  1945 
Constitution  that  it  is  not  a municipal  corporation. 

We  do  not  believe  that  the  language  of  flection  311*090, 
supra,  lends  itself  to  a construction  that  a county  is  a 
municipal  corporation.  The  rule  that  a too  literal  con- 
struction of  a section  of  a statute,  which  would  prevent 
the  enforcement  of  the  whole  act  according  to  its  intent, 
should  be  avoided.  Leibson  vs.  Henry,  356  Ho.  951#  204 
S.W.  (2d)  310.  The  liquor  control  law  must  be  read  as  a 
whole,  and  we  feel  that  a serious  oonflict  would  result  if 
the  county,  as  well  as  the  city  governments  within  the 
county,  were  all  allowed  to  come  within  the  provisions  of 
Section  311*090,  supra,  in  authorizing  and  regulating  the 
sale  of  liquor  by  the  drink.  In  other  words,  if  the  county 
were  allowed,  by  construction  of  the  applicable  statutes 
and  constitutional  provisions,  to  be  considered  a municipal 
corporation  within  the  purview  of  Section  311*090,  supra, 
then  the  power  and  authority  derived  from  said  section 
would  be  general  throughout  the  entire  county,  and  would 
not  be  limited  only  to  that  portion  of  the  county  outside 
the  limits  of  incorporated  cities.  It  would  be  on  an 
equal  footing  with  that  of  the  incorporated  cities  and  there 
would  be  a duplication  of  authority. 

In  construing  statutes  the  proper  course  is  to  start 
out  and  follow  the  true  intent  of  the  Legislature  and  to 
adopt  that  sense  which  harmonizes  best  with  the  context 
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and  promotes  in  the  fullest  manner  the  apparent  policy 
and  object  of  the  Legislature.  State  vs.  Ball,  171 
S.W.  (2d)  787*  The  power  to  authorize  and  regulate  the 
sale  of  liquor  by  the  drink  has  always  been  placed  with 
the  various  qualified  cities  of  the  state,  and  this 
has  been  without  regard  to  county  boundaries.  A con- 
struction which  would  run  counter  to  the  plain  and 
consistent  legislative  intent  should  be  avoided.  State 
vs.  Kiburz,  357  Ho.  309*  208  S.W.  (2d)  285.  Had  the 
Legislature  so  determined,  it  would  have  no  doubt  ex- 
pressly empowered  certain  counties  to  exercise  the 
authorization  of  Section  3H.090,  supra,  with  regard 
to  the  sale  of  liquor  by  the  drink.  On  the  contrary, 
the  provisions  of  the  1945  Constitution,  with  regard 
to  special  charter  counties,  gave  sudi  counties  the 
power  to  legislate  in  certain  fields,  to-wit,  public 
health,  police  and  traffic,  building  and  cons true tion, 
and  planning  and  zoning.  By  failing  to  specifically 
authorize  such  counties  to  legislate  in  the  field  of 
intoxicating  liquor  such  counties  are  in  effect  denied 
that  right,  this  on  the  theory  that  the  expression  of 
one  thing  is  the  exclusion  of  another. 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that 
St.  Louis  County,  Missouri,  operating  tinder  a Charter 
adopted  under  the  provisions  of  Article  VI,  Section  18, 
et  seq,  of  the  1945  Constitution  of  Missouri,  is  not  a 
"municipal  corporation"  within  the  meaning  of  Chapter 
311*  RSMo  1949*  and  is  not  authorized  to  come  within 
the  purview  of  the  provisions  of  said  Chapter  311*  RSMo 
1949. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  ray  Assistant,  Mr.  David  Donnelly. 


Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 


PUBLIC  BUILDINGS: 


A contract  for  public  works  entered  into, 
through  mistake,  with  a party  not  the  low 
bidder  is  void;  contract  may  be  let  with 
low  bidder  notwithstanding. 

February  3,  1953  £ - 3-  S' 3 


Honorable  Ralph  McSweeney 
Director 

Division  of  Public  Buildings 
Jefferson  City,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  recent  request  for  an  official 
ooinion  of  this  office  which  request  reads  as  follows: 

"On  December  16,  1952  at  10:30  A.**..  bids 
were  opened  and  read  aloud  in  my  office 
for  furnishing  and  installing  a New  ele- 
vator in  the  old  infirmary  building  at 
State  Hospital  No.  3»  Nevada,  Missouri. 

"Four  proposals  were  received  for  this 
project,  namely:  Sheppard  Elevator  Com- 
pany, Cincinnati,  Ohio,  Montgomery  Ele- 
vator and  Service  Coraoany,  Kansas  City, 
Missouri,  Otis  Elevator  Company,  St.  Louis, 
Missouri  and  the  Montgomery  Elevator  Company, 
Moline,  Illinois. 

"The  Montgomery  .levator  Company  of  Moline, 
Illinois  submitted  the  low  bid  of  *15,697.00 
and  the  Montgomery  Elevator  Service  Company 
of  Kansas  City,  Missouri  was  the  next  low 
bidder  at  $17,700.00.  The  intention  of  this 
office  was  to  award  the  Contract  to  the 
Montgomery  Elevator  Company  of  Moline, 

Illinois  who  was  the  low  bidder,  but  due  to  a 
confusion  of  names,  the  low  bidder  and  the 
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next  low  bidder  both  being  Montgomery 
Elevator  Companies,  the  Contract  was 
awarded  on  December  31,  1952  to  the  Mont- 
gomery Elevator  Service  Company  of  Kansas 
City,  Missouri.  The  Contract  was  signed 
by  all  parties  to  the  contract  before  the 
error  was  discovered  by  this  office. 

"I  will  appreciate  a written  opinion  from 
your  office  in  reference  to  whether  or  not 
the  Contract  with  the  Elevator  Service  Com- 
pany of  Kansas  City  may  be  cancelled  and  the 
contract  awarded  to  the  Montgomery  Elevator 
Company  of  Moline,  Illinois,  the  low  bidder." 

..e  first  direct  your  attention  to  Section  3.250,  RSMo  1949, 
providing  that  no  contract  shall  be  made  by  any  officer  of  this  state 
for  the  erection  or  construction  of  any  building,  improvement,  alter- 
ation or  repair  of  existing  buildings  until  unrestricted  public  bids 
are  reouested  or  solicited  by  proper  notice.  Said  section  reads  as 
f ollows : 


"No  contract  shall  be  made  by  any  officer 
of  this  state  or  any  board  or  organization 
existing  under  the  laws  of  this  state  or 
under  the  charter,  laws  or  ordinances  of 
any  political  subdivision  thereof,  having 
the  expenditure  of  public  funds,  or  moneys 
provided  by  appropriation  from  this  state 
in  whole  or  in  part,  or  raised  in  whole  or 
in  part  by  taxation  under  the  laws  of  this 
state,  or  of  any  political  subdivision  thereof 
containing  five  hundred  thousand  inhabitants 
or  over,  for  the  erection  or  construction  of 
any  building,  improvement,  alteration  or  re- 
pair, the  total  cost  of  which  shall  exceed 
the  sum  of  ten  thousand  dollars,  until  public 
bids  therefor  are  requested  or  solicited  by 
advertising  for  ten  days  in  one  paper  in  the 
county  in  which  the  work  is  located;  and  if 
the  cost  of  the  work  contemplated  shall  exceed 
thirty-five  thousand  dollars,  the  same  shall 
be  advertised  for  ten  days  in  the  county  paper 
of  the  county  in  which  the  work  is  located,  and 
in  addition  thereto  shall  also  be  advertised 
for  ten  days  in  two  daily  papers  of  the  state 
having  not  less  than  fifty  thousand  daily 
circulation;  and  in  no  case  shall  any  contract 
be  awarded  when  the  amount  appropriated  for 
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same  is  not  sufficient  to  entirely  complete 
the  work  ready  for  service.  The  number  of 
such  public  bids  shall  not  be  restricted  or 
curtailed,  but  shall  be  open  to  all  persons 
complying  with  the  terms  upon  which  such 
bids  are  requested  or  solicited." 

The  purpose  of  such  a provision  is  to  secure  competitive  bidding 
on  the  part  of  the  intending  contractor,  and  prevent  favoritism, 
collusion  and  fraud  in  the  letting  of  such  contract  to  the  detriment 
of  the  public.  Discussing  such  a statutory  requirement,  it  is  stated 
in  43  Am.  Jur.,  Public  Works  and  Contracts,  Section  26,  page  767, 
that: 


"The  purposes  of  the  provisions  so  generally 
found  in  Constitutions,  statutes,  city  charters, 
and  ordinances  requiring  that  contracts  with 
public  authorities  be  let  only  after  competitive 
bidding  are  to  secure  economy  in  the  construction 
of  public  works  and  the  expenditures  of  public 
funds  for  materials  and  supplies  needed  by  public 
bodies,  to  protect  the  public  from  collusive  con- 
tracts, to  prevent  favoritism,  fraud,  extravagance, 
and  improvidence  in  the  procurement  of  these  things 
for  the  use  of  the  state  and  its  local  self-govern- 
ing subdivisions,  and  to  promote  actual,  honest, 
and  effective  competition  to  the  end  that  each 
proposal  or  bid  received  and  considered  for  the 
construction  of  public  improvement,  the  supplying 
of  materials  for  public  use,  etc.,  may  be  in 
competition  with  all  other  bids  upon  the  same 
basis,  so  that  all  such  public  contracts  may  be 
secured  at  the  lowest  cost  to  taxpayers.  * * *" 

(Emphasis  ours.) 

Having  noted  that  the  purpose  of  such  a provision  is  predicated 
upon  public  economy,  we  are  of  the  opinion  that  the  officer  or  agent 
charged  with  the  duty  of  letting  a public  contract,  must,  after  com- 
petitive bidding,  let  the  contract  to  the  lowest  bidder  if  such  bidder 
is  responsible  and  the  best  interests  of  the  public  will  be  served 
thereby.  To  hold  otherwise  would  only  serve  to  precipitate  the  evil 
which  was  sought  to  be  eliminated.  That  such  a construction  is  proper 
is  indicated  by  the  following  found  in  43  Am.  Jur.  Public  Works  and 
Contracts,  Section  26,  page  763: 

"Since  they  are  based  upon  public  economy 
and  are  of  great  importance  to  the  taxpayers, 
laws  requiring  competitive  bidding  as  a con- 
dition precedent  to  the  letting  of  public 
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contracts  ought  not  to  be  frittered  away  by 
exceptions,  but,  on  the  contrary,  should  receive 
a construction  always  which  will  fully,  fairly, 
and  reasonably  effectuate  and  advance  their  true 
intent  and  purpose,  and  which  will  avoid  the 
likelihood  of  their  being  circumvented,  evaded, 
or  defeated.  Stern  insistence  upon  positive 
obedience  to  such  provisions  is  necessary  to 
maintain  the  policy  which  they  uphold.  * * ♦" 

You  state  that  a contract  has  been  signed,  through  mistake,  with 
one  not  the  low  bidder  and  inquire  whether  such  contract  may  be  can- 
celled and  awarded  to  the  low  bidder.  It  is  implied,  and  we  assume. 
for  the  purpose  of  this  opinion,  that  there  is  no  question  as  to  the 
responsibility  of  the  low  bidder  or  that  the  best  interests  of  the 
public  ..ill  be  served  if  the  contract  is  let  to  such  party. 

fl/e  are  of  the  opinion  that  the  contract  which  has  been  signed, 
under  the  facts  presented,  is  void  and  imposes  no  obligation  or 
liability  upon  the  state,  since  it  was  let  in  violation  of  the  spirit 
and  purpose  of  the  competitive  bidding  statute  and  beyond  the  authority 
of  the  officer  signing  in  behalf  of  the  state.  This  rule  is  stated  in 
43  Am.  Jur.,  Public  v.orks  and  Contracts,  Section  30,  page  771,  as 

follows: 


"A  contract  for  public  work  or  for  a public 
improvement  made  in  violation  or  defiance  of 
constitutional  or  statutory  provisions  or 
ordinances  requiring  such  contracts  to  be 
awarded  to  the  low  bidders  only  after  ad- 
vertisement and  competitive  bidding  is  illegal 
and  void,  and  imposes  no  obligation  or  liability 
upon  the  public  body.  Provisions  of  this  kind 
‘are  a limitation,  so  to  speak,  upon  the  general 
power  of  the  municipality  to  make  contracts  for 
such  improvements.  Contracts  l°t  in  violation 
thereof  are  not  merely  voidable,  but  are  void, 
and  although  the  contractor  has  performed  the 
contract  according  to  its  terms,  he  cannot  hold 
the  Dublic  authorities  either  for  the  contract 
price,  or  upon  implied  contract  for  the  reason- 
able value  of  the  services  performed  and  materials 
furnished  pursuant  to  the  contract.  No  rights  can 
be  acquired  thereunder  by  the  contracting  party. 

* * *i» 

In  the  case  of  People  ex  rel.  Coughlin  v.  Gleason,  121  N.  I. 

631,  the  Court  of  Appeals  of  New  York  had  under  consideration  a 
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similar  contract.  In  that  case  the  City  of  Long  Island  advertised 
for  bids  for  certain  work  and  five  bids  were  received.  After  con- 
sideration of  the  bids,  the  common  council,  by  resolution  directed 
the  mayor  to  enter  into  a contract  for  the  work  with  the  second 
highest  bidder.  The  resolution  was  vetoed  by  the  mayor  on  the 
ground  that  the  contractor’s  bid  was  higher  than  that  of  another 
perfectly  resoonsible  party.  Subsequently,  the  contract  was  entered 
into  over  the  mayor’s  veto  and  the  case  was  appealed.  Discussing  a 
provision  similar  to  our  competitive  bidding  statute,  the  court  in 
its  ooinion  stated: 


"This  provision  was  inserted  in  the  charter 
undoubtedly  to  prevent  favoritism,  corruption, 
extravagance  and  improvidence  in  the  procure- 
ment of  work  and  supplies  for  the  city,  and 
it  should  be  so  administered  and  construed 
as  fairly  and  reasonably  to  accomplish  this 


n as  is 

ally  in 

the  charters  of  all  the  other  cities  of  the 
state,  then  the  provision  can  always  be  nulli- 
fied and  will  serve  no  useful  purpose,  it  there 
were  nothing  in  this  record  showing  that  the 
relator  was  not  the  lowest  responsible  bidder, 
it  would  have  to  be  assumed  that  he  was,  and  that 
the  members  of  the  common  council  had  discharged 
their  duty  and  had  so  determined.  But  here  it 
appears  that  the  relator’s  bid  was  next  to  the 
highest,  and  that  there  was  no  question  or  ob- 
jection at  any  time  that  the  lower  bids  were  not 
rormal  and  regular  and  made  by  responsible  persons, 
It  appears  beyond  doubt  or  cavil  that  the  common 
council  arbitrarily  rejected  the  lower  bids  and 
accepted  the  relator’s.  That  under  such  circum- 
stances the  relator’s  contract  was  illegal  and 
void,  and  that  he  cannot  recover  for  his  work  is 
settled  beyond  controversy  by  authorities  in  this 
state.  (Brady  v.  Mayor,  etc.,  20  N.Y.  312;  Me 
Donald  v.  Mayor,  etc.,  oS  id.  23:  Dickinson  v. 

City  of  Poughkeepsie,  75  id.  65. J" 


(Emphasis  ours.) 


The  Kansas  City  Court  of  Appeals  adopted  this  rule  and  cited 
the  Gleason  case  in  the  case  of  Clapton  v.  Taylor,  49  Mo.  App.  117, 
l.c.  123,  in  the  following  language: 

"*  * *If  the  charter  or  ordinance  of  a muni- 
cipality provide  that  the  contract  shall  be 
let  to  the  lowest  bidder,  a violation  of  this 
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command  of  the  law  would  be  a ainst  the  sub- 
stantial rights  of  the  taxpayer  and  would 
render  a contract  void  which  was  let  to  one 
not  the  lowest  bidder,  in  any  case  where  such 
rejection  of  the  lowest  bid  was  an  exercise 
of  an  arbitrary  will  on  the  part  of  the  city 
authorities,  without  any  showing  that  such 
authorities  exercised  their  jurisdiction  in 
that  respect,  by  determining  that  the  rejected 
bid  was  not  the  lowest  and  best  bid.  People 
ex  rel.  v.  Gleason,  121  N.T.  631.  * * *” 


CONCLUSION 


Therefore,  in  the  premises,  it  is  the  opinion  of  this  office 
that  under  the  foregoing  cited  cases  and  authorities,  a contract 
for  public  work  entered  into  through  mistake  with  a party  who  is 
not  the  low  bidder  is  void  and  imposes  no  obligation  or  liability 
uoon  the  state. 

..'e  are  further  of  the  opinion  that  the  state,  by  its  duly 
authorized  representative,  lawfully  acting,  may  enter  into  a contract 
with  the  low  bidder  notwithstanding. 

The  foregoing  ooinion,  which  I hereby  approve,  was  prepared  by 
my  assistant,  Mr.  D.  D.  Guffey. 


Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 


DDG:hr 


PUBLIC  BUILDINGS: 


A contract  for  public  work  may  be  let 
to  a foreign  corporation  not  licensed 
to  transact  business  in  the  state,  such 
not  coming  within  the  term  ’’Transact 
business.” 


February  24,  1953 


Honorable  Ralph  McSweeney 
Director 

Division  of  Public  Buildings 
Jefferson  City,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  recent  request  for  an  official 
opinion  of  this  office  which  request  reads  as  follows: 

nI  will  appreciate  having  your  opinion 
on  whether  or  not  the  Director  of  Public 
Buildings  may  legally  award  a contract 
to  a low  bidder  whose  corporations'  place 
of  business  is  in  another  state  and  who 
are  not  registered  with  the  Secretary  of 
State  of  Missouri.” 

Section  £.250,  RSMo  1949,  relating  to  the  letting  of  public 
contracts  after  a solicitation  of  bids  reads  as  follows: 

”No  contract  shall  be  made  by  an  officer 
of  this  state  or  any  board  or  organization 
existing  under  the  laws  of  this  3tate  or 
under  the  charter,  laws  or  ordinances  of 
any  political  subdivision  thereof,  having 
the  expenditure  of  public  funds  or  moneys 
provided  by  appropriation  from  this  state 
in  whole  or  in  part,  or  raised  in  whole 
or  in  part  by  taxation  under  the  laws  of 
this  state,  or  of  any  political  subdivision 
thereof  containing  five  hundred  thousand 
inhabitants  or  over,  for  the  erection  or 
construction  of  any  building,  improvement, 
alteration  or  repair,  the  total  cost  of 
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which  shall  exceed  the  sum  of  ten  thousand 
dollars,  until  public  bids  therefor  are  re- 
quested or  solicited  by  advertising  for  ten 
days  in  one  paper  in  the  county  in  which  the 
work  is  located;  and  if  the  cost  of  the  work 
contemplated  shall  exceed  thirty-five  thousand 
dollars,  the  same  shall  be  advertised  for  ten 
days  in  the  county  paper  of  the  county  in 
which  the  work  is  located,  and  in  addition 
thereto  shall  also  be  advertised  for  ten  days 
in  two  daily  papers  of  the  state  having  not 
less  than  fifty  thousand  daily  circulation; 
and  in  no  case  shall  any  contract  be  awarded 
when  the  amount  appropriated  for  same  is  not 
sufficient  to  entirely  complete  the  work  ready 
for  service.  The  number  of  such  public  bids 
shall  not  be  restricted  or  curtailed,  but  shall 
be  open  to  all  persons  complying  with  the  terms 
upon  which  such  bids  are  requested  or  solicited. " 

This  office  has  previously  held,  in  an  opinion  directed  to  you 
February  3,  1953*  that  the  purpose  of  this  provision  is  to  prevent 
favoritism,  collusion  and  fraud  in  the  letting  of  such  contracts 
in  the  interests  of  economy  to  the  state  and  that  such  contracts 
shall  be  let  to  the  lowest  bidder  if  the  best  interests  of  the 
state  will  be  served  thereby. 

Tou  now  inquire  whether  you  may  let  a contract  to  a corpora- 
tion which  is  not  registered  with  the  secretary  of  state  as  li- 
censed to  do  business  within  the  state.  The  law  relating  to 
licensing  of  foreign  corporations  to  do  business  in  this  state 
is  found  in  Chapter  351,  Sections  351,570  to  351,655,  RSMo  1949.  ' 
Section  351.570  declares:  "A  foreign  corporation  organized  for 
profit,  before  it  transacts  business  in  this  state,  shall  pro- 
cure a certificate  of  authority  so  to  do  from  the  secretary  of 
state."  etc.  Section  351,635  imposes  a penalty  for  failure  to 
comply  with  this  chapter,  a fine  of  not  less  than  one  thousand 
dollars  and  disability  to  maintain  a suit  in  any  court  of  this 
state. 

The  precise  question  to  which  you  inquire  is  resolved  in 
whether  entering  into  a contract  for  public  works  let  by  your 
office  is  doing  business  as  is  prohibited  by  the  above  noted  pro- 
visions. 

In  this  regard  we  direct  your  attention  to  the  case  of  Hogan 
v.  City  of  St.  Louis,  176  Mo.  149,  decided  by  the  Missouri  Supreme 
Court.  In  that  case  the  city  advertised  for  bids  for  a contract  to 
light  a part  of  the  city.  A bid  was  submitted,  by  a corporation 
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organized  under  the  laws  of  a foreign  state,  which  was  by  the 
city  accepted  and  a contract  was  entered  into.  As  pointed  out 
in  the  opinion,  it  does  not  appear  whether  the  contract  was  in 
fact  and  in  law  entered  into  within  this  state  or  without.  After 
the  contract  was  executed  and  before  the  corporation  entered  into 
its  performance,  a license  to  do  business  was  obtained.  Plaintiff 
sought  to  enjoin  the  city  and  the  contracting  corporation  from 
carrying  out  the  contract  on  the  ground  that  the  contract  was  void 
because  the  corporation  had  not  first  procured  a license  to  do 
business.  Reviewing  first,  statutes  subst  ntially  similar  to 
those  noted  above,  the  court,  in  its  opinion  said: 


"It  does  notapoear  on  the  face  of  the 
petition  where  the  contract  was  entered 
into,  whether  the  Kern  Company  sent  an 
agent  to  St.  Louis  and  entered  into  the 
contract  there,  or  the  city  sent  an  agent  to 
New  York  and  entered  into  the  contract  there. 

The  contract  filed  as  an  exhibit  seems  to 
indicate  that  it  was  executed,  on  the  part 
of  the  Kern  Company  at  least,  in  New  York. 

If  that  is  the  case,  then  even  taking  plaintiff’s 
interpretation  of  the  term,  the  corporation  did 
not  ’transact  that  business*  in  this  State,  and 
if  it  was  a lawful  contract  where  it  was  made, 
the  statute  of  Missouri  would  have  no  influence 
upon  it,  until  the  party  should  come  to  this 
state  to  perform  it.  Then  the  corporation 
would  be  in  the  act  of  transacting  or  attempt- 
ing to  transact  business  here,  and  before  it 
could  lawfully  do  so  it  would  have  to  comply 
with  our  laws.  But  we  do  not  consider  it 
material  whether  the  contract  was  made  in 
St.  Louis  or  in  New  York;  we  refer  to  the 
fact  merely  to  illustrate  the  difference  (in 
relation  to  the  term  ’transact  business*) 
between  entering  into  a contract  to  do  an 
act  and  the  performance  of  the  act.  The  one 
may  be  lawful  per  se  and  the  other  lawful 
only  on  condition.  Of  course,  a contract 
can  not  be  lawfully  made  to  do  an  unlawful 
act,  but  a contract  may  be  lawfully  made  to 
do  an  act  which  the  contracting  party  can 
lawfully  do  only  when  he  shall  have  complied 
with  conditions  or  satisfied  other  demands, 
and  his  unconditional  contract  to  do  it  carries 
with  it  the  obligation  to  comply  with  those 
conditions  or  satisfy  those  demands;  he  assumes 
the  risk  of  being  able  to  do  so.  Therefore, 
when  the  Kern  Company  entered  into  this  contract, 
although  it  could  not  lawfully  perform  it  without 
conforming  to  the  conditions  of  the  Missouri 
statutes,  yet  the  contract  carried  by  implication 
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the  obligation  on  the  part  of  the  company 
that  it  would  conform  to  those  conditions, 
and  a neglect  to  do  so,  resulting  in  a 
failure  to  perform,  would  have  been  a breach 
of  the  contract. 

"Now,  when  our  statutes  say  that  a foreign 
corporation  shall  not  transact  business* 
here  until  it  establishes  a public  office 
in  this  State  where  books  are  kept  and  pro- 
cess may  be  served,  and  until  it  pays  its 
quasi-incorporation  tax  and  takes  out  its 
license,  do  they  mean  that  the  corporation 
must  do  all  those  acts  before  it  can  lawfully 
enter  into  a contract  to  do  any  business  here? 

Does  our  law  mean  that  when  advertisements 
inviting  bids  on  public  or  Drivate  works  in 
this  State  are  read  by  foreign  corporations 
they  are  to  understand  that  they  have  not  the 
right  to  bid  and  have  their  bids  accepted  un- 
less they  shall  have  already  complied  with  the 
terms  of  our  statute  to  enable  them  to  trans- 
act business  here?  No,  that  is  not  the  mean- 
ing of  our  statutes.  No  such  policy  of  ex- 
clusion has  ever  been  shown  in  any  of  our 
legislative  acts;  foreign  corporations  have 
always  been  invited  and  encouraged  to  come. 

The  obtaining  of  a desirable  contract  is 
sometimes  an  inducement  for  a foreign  corpora- 
tion to  come  into  the  State;  it  is  not  bound  to 
establish  itself  here  before  it  can  obtain  such 
a contract. 

"Entering  into  a contract  like  the  one  in 
question  undoubtedly  is  ’transacting  business* 
within  the  unlimited  meaning  of  the  term,  but 
that  is  not  the  sense  in  which  the  term  is 
used  in  the  statute  just  quoted.  As  there 
used  it  means  carrying  on  the  work  for  which 
the  corporation  was  organized  and  in  its 
application  to  the  facts  of  this  case  it 
means  performing  the  work  called  for  by  the 
contract. 

"The  Kern  Company  under  the  conditions  stated 
in  the  petition  had  the  right  to  enter  into  the 
contract  in  question  and  we  hold  it  to  be  a 
legal  and  valid  contract." 

Vou  will  note  the  distinction  drawn  by  the  court  between  en- 
tering into  a contract  to  do  an  act  and  the  oerformance  of  the  act 
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in  interpreting  the  term  "transact  business."  Entering  into 
a contract,  said  the  court,  is  transacting  business  within  the 
broadest  sense  of  the  term  but  not  within  the  term  as  used  in 
our  statutes. 

Referring  to  the  Hogan  case,  the  Supreme  Court  of  Missouri 
in  the  case  of  Tri-State  Amus.  Co.  v.  Amusement  Co.,  192  Mo.  40. 
l.c.  416,  said: 


"*  * *This  court,  speaking  through 
VALLIANT,  J.,  drew  a distinction  between 
submitting  a bid  and  entering  into  a 
contract,  and  transacting  business  in  this 
State,  * * *,  It  was  further  held  that 
entering  into  a contract  to  transact  business 
wa3,  in  the  unlimited  meaning  of  the  term, 
'transacting  business,'  but  that  such  was  not 
the  meaning  of  the  term  'transacting  business,* 
used  in  the  statute.  Accordingly,  it  was  held 
that  the  contract  entered  into  by  the  city  ./ith 
the  foreign  corporation  pursuant  to  the  bid  of 
that  corporation,  and  under  which  no  other 
business  had  been  transacted  by  the  foreign 
corporation,  was  not  within  the  prohibition 
of  the  statute." 

Under  the  foregoing  cited  authority,  we  are  of  the  opinion 
that  a contract  entered  into  with  a foreign  corporation  is  not 
prohibited  by  the  corporation  lavs  of  this  state,  although  as 
stated  in  the  Hogan  case,  such  a contract  once  executed  carries 
by  implication  the  obligation  on  the  part  of  the  corporation 
that  it  would  conform  to  the  conditions  imposed  by  our  statutes 
and  a failure  to  so  do  Drior  to  entering  into  performance  would 
result  in  a breach  of  the  contract.  We  find  no  other  provision 
prohibiting  the  State  of  Missouri  from  letting  a contract  to  a 
foreign  corporation  not  licensed  to  do  business  in  this  state 
under  the  facts  stated. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that,  the 
Director  of  Public  Buildings  is  not  prohibited  under  the  laws  of 
this  state  from  awarding  a contract  to  a low  bidder  which  is  a 
corooration  organised  under  the  laws  of  a foreign  state  and  which 
has  not  procurred  a license  to  transact  business  in  this  state. 

The  foregoing  opinion,  which  I hereby  approved,  was  prepared 
by  my  assistant,  Mr.  D.  D.  Guffey. 


Very  truly  yours, 


DDGjhr 


JOHN  M.  DALTON 
Attorney  General 


DEFINITIONS:  Mausoleum  not  "cash  or  negotiable 

OLD  AGE  ASSISTANCE:  security"  in  determining  eligibility 

PUBLIC  HEALTH  AND  WELFARE:  for  public  assistance,  under  Section 

PUBLIC  ASSISTANCE:  20#, 010,  RSMo  1949. 


March  25,  1953 


Honorable  Lesley  McMurry 

Representative 

House  of  Representatives 

Capitol  Building 

Jefferson  City,  Missouri 

Dear  Mr,  McMurry: 

Your  letter  of  March  19,  1953,  requesting  an  official  opinion 
of  this  office,  was  phrased  as  follows: 

"Will  you  kindly  render  an  opinion  on 
whether  a mausoleum  costing  approxi- 
mately *275*00  could  possibly  be  con- 
strued to  be  cash  under  Subsection  2, 

Section  20#.010,  RSMo.,  1949,  of  the 
Social  Security  Act?" 

Section  20#. 010,  RSMo  1949,  limits  the  amount  of  cash  or 
negotiable  security  that  a person  applying  for  public  assistance 
may  own,  as  follows: 

"In  determining  the  eligibility  of 
an  applicant  for  public  assistance 
under  this  law,  it  shall  be  the  duty 
of  the  division  of  welfare  to  consider 
and  take  into  account  all  facts  and 
circumstances  surrounding  the  appli- 
cant, including  his  earning  capacity, 
income  and  resources,  from  whatever 
source  received,  and  if  from  all  the 
facts  and  circumstances  the  applicant 
is  not  found  to  be  in  need,  assistance 
shall  be  denied.  The  amount  of  benefits 
when  added  to  all  other  income,  resources, 
support  and  maintenance  shall  provide  such 


Honorable  Wesley  McMurry 


persons  with  reasonable  subsistence 
compatible  with  decency  and  health. 
Irregular,  casual,  and  unpredictable 
income  received  by  a claimant  from  per- 
forming odd  jobs  shall  be  excluded  in 
calculating  income.  Benefits  shall  not 
be  payable  to  any  person  who: 

********** 

"(2)  Owns  or  possesses  cash  or 
negotiable  security  in  the  sum 
of  five  hundred  dollars  or  more; 

* * *." 


********** 

In  determining  what  words  in  a particular  statute  mean,  we 
are  guided  by  Section  1.090,  RSMo  1949,  which  states  "Words  and 
phrases  shall  be  taken  in  their  plain  or  ordinary  and  usual  sense. 
* * *" 

Webster's  New  International  Dictionary,  Second  Edition, 
Unabridged,  defines  "cash"  as  follows: 

"2.  Com,  (a)  Money,  especially  ready 
money;  strictly,  coin  or  specie,  but 
also,  less  strictly,  bank  notes,  sight 
drafts,  or  demand  deposits  at  a bank. 

* * *" 

The  Kansas  City  Court  of  Appeals  in  Miller  v.  State  Social 
Security  Commission,  151  S.W.  (2d)  457,  235  Mo.  App.  96$,  in 
deciding  that  life  insurance  policies  are  not  included  in  the  ex- 
clusion clause  (2)  of  Section  203.010,  supra,  discussed  "cash  and 
negotiable  security"  as  follows,  1.  c.  45$,  (s.W.): 

"In  construing  the  language  'cash  or 
negotiable'  we  conclude  it  to  mean, 
that  if  the  claimant  has  either  cash  in 
a sum  of  &500  or  more,  or  has  negoitable 
paper  of  the  value  of  $500  or  more,  or 
if  applicant's  cash  and  negotiable  paper 
when  added  together  amounts  to  4500  or 
more,  then  the  applicant  is  ineligible. 

In  other  words,  currency,  whether  in 
United  States  legal  tender  or  negotiable 
paper,  suffices." 

Webster's  New  International  Dictionary,  Second  Edition,  Un- 
abridged, defines  "mausoleum"  as  follows: 
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"1.  A magnificent  tomb;  - so  called  from 
the  tomb  of  Mausolus  at  Halicarnassus." 

Thus  it  is  clear  that  a mausoleum  cannot  be  considered  as 
cash  or  negotiable  security  under  Section  203.010,  subsection  (2). 


CGHSLUSIOH 


It  is,  therefore,  the  opinion  of  this  office  that  mausoleums 
are  not  "cash  or  negotiable  security"  within  the  meaning  of  Section 
203.010  (2),  RSMo  19^9,  in  determining  eligibility  for  public  assist- 
ance. 


The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  Assistant,  Mr.  Paul  McGhee. 


Very  truly  yours, 


JOHN  M.  DALTON 
Attorney  General 


PMcGshr 


PUBLIC  BUILDINGS: 


Interpretation  of  provisions  of  a 
contract  relating  to  the  construction 
of  a new  Employment  Security  Office 
Building. 


May  6,  1953 


I FILED 


Honorable  Ralph  McSweeney 
Director 

Division  of  Public  Buildings 
Jefferson  City,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  office  which  request  reads  as  follows: 

"I  have  received  a written  request  from 
the  Division  of  Employment  Security  for 
a clarification  of  certain  sections  of 
the  revised  specifications  for  the  con- 
struction of  a new  Employment  Security 
Office  Building  now  under  construction. 

"I  believe  their  request  to  me  for  clari- 
fication and  interpretation  should  be  a 
matter  for  the  Attorney  General  to  pass 
on.  therefore  I respectfully  request  your 
ooinion  on  the  subject  matter. 

The  letter  attached  to  your  request  reads  as  follows: 

"With  further  reference  regarding 
responsibility  for  supplying  1,600  fluo- 
rescent lamp  tubes  for  our  new  Central 
Office,  located  on  Jackson  and  Dunklin 
Streets,  Jefferson  City,  Missouri,  We 
would  appreciate  a clarification  and 
interpretation  of  the  specifications, 
revised  June  IB,  1952,  in  order  that  we 


Honorable  Ralph  McSweeney 


may  know  who  Is  to  furnish  the  tubes. 

Please  refer  to  Division  33,  Electrical 
Work,  Section  1,  page  33-2,  sub- paragraph 
(f),  and  Section  32,  Electrical  Fixtures, 
page  33-14.  sub-paragraph  (a)  of  said 
specifications,  which  appear  to  be  con- 
tradictory." 

The  contract  entered  into  on  the  14th  day  of  July  1952, 
for  the  construction  of  a new  Employment  Security  Office  Build- 
ing incorporates  into  its  terms  by  specific  reference  the 
specifications  for  the  construction  of  said  building  as  revised 
June  IS,  1952,  Said  contract  provides  in  part  as  follows: 

"The  contractor  shall  furnish  all 
labor  and  materials  and  perform  all 
work  required  * * * in  accordance  with 
the  plans  and  specifications  therefor. 

The  specifications  which  are  made  a 
part  thereof  are  designated  as  follows: 

Specifications  for  construction 
of  office  building,  Division  of 
Employment  Security,  State  of 
Missouri,  prepared  by  Marcel 
Boulicault,  Architect,  dated 
revised  June  If?,  1952.’" 

Subpart  (f)  of  Section  1 of  Division  33,  (Electrical  Work) 
and  found  in  the  revised  specifications  provides  as  follows: 

"(f)  The  lamps  and  tubes  will  be 
furnished  by  the  Division  of  Employ- 
ment Security  but  installed  by  this 
contractor." 

Subpart  (a)  of  Section  32  of  the  same  provision  provides  as 
follows : 


"(a)  Furnish  and  install,  connect 
up  ready  for  use,  all  electric  fixtures 
as  required.  All  fixtures  shall  be  com- 
plete with  lamps.  This  Contractor  shall 
figure  on  the  fixtures  indicated  and 
shall  make  all  necessary  measurements 
and  verify  the  dimensions  given  by  actual 
measurements  at  the  building." 
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Under  these  two  provisions  you  inquire  as  to  who  must 
furnish  the  lamps  and  tubes.  There  exists  an  apparent  ambiguity 
which  must  be  resolved  by  reference  to  established  rules  for  the 
construction  of  contracts.  It  is  fundamental  that  in  arriving 
at  the  intention  of  the  parties  to  a contract  it  must  be  con- 
strued as  a whole  and  that  a contract  in  case  of  ambiguity  will 
be  construed  liberally  and  most  strongly  in  favor  of  the  party 
who  is  not  the  author  and  who  is  not  responsible  for  the  use  of 
the  language  giving  rise  to  doubt.  17  C.J.S.,  Contracts,  pace 
751*  We  note  that  the  original  specifications  as  dated  April 
25,  1952,  did  not  contain  the  provisions  above  noted  that  all 
lamps  and  tubes  will  be  furnished  by  the  Division  of  Employment 
Security,  but  did  contain  the  latter  noted  provision,  it  must 
be  presumed  that  the  State  in  authorizing  the  change  in  speci- 
fications by  adding  this  provision,  was  aware  of,  and  took  into 
consideration  all  of  the  provisions  relating  to  the  same  subject 
matter.  Said  clause  is  clear,  concise  and  definite  in  its  pro- 
visions and  therefore  must  be  held  to  be  controlling. 

In  view  of  these  facts  and  the  rules  of  construction  noted, 
we  are  of  the  opinion  that  it  is  the  duty  of  the  State  rather  than 
the  contractor,  under  the  terms  of  the  contract,  to  furnish  the 
tubes  and  lamps  referred  to. 


nONCLUSIOM 


Therefore  it  is  the  opinion  of  this  office  that  under  the 
terms  of  the  contract  entered  into  the  14th  day  of  July  1952, 
for  the  construction  of  an  office  building  for  the  Division  of 
Employment  Security,  it  is  the  duty  of  the  State  rather  than  the 
contractor  to  furnish  tubes  and  lamps  as  referred  to  in  Subpart 
(f)  of  Section  1,  Division  33  of  the  revised  specif ications. 

The  foregoing  opinion,  which  I hereby  approve,  ’.-as  prepared 
by  *y  Assistant,  Mr.  D.  D.  Guffey. 


Very  truly  yours, 


DDG:hr 


JOHN  M.  DALTON 
Attorney  General 


PUBLIC  BUILDINGS: 


Examination  of  Release, 


I FILED 
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December  8,  193>3 


Hr#  Ralph  W.  McSweeney 
Director,  Division  of  Public  Buildings 
State  of  Missouri 
Jefferson  City,  Missouri 

Dear  Mr#  Mcsweeneyx 

This  office  has  examined  the  release  executed  by 
J#  Louis  Crum,  contractor  for  air  conditioning  for  the 
Division  of  Employment  Security  building,  and  the 
releases  executed  by  subcontractors.  We  are  of  the 
opinion  that  the  releases  are  tufficient  as  to  form 
and  properly  discharge  the  State  of  Missouri  from 
any  and  all  claims  and  demands  of  said  contractor 
and  those  subcontractors  who  have  executed  a release, 
for  and  in  respect  of  all  labor,  materials  and  things 
grown  out  of  or  connected  with  the  contract# 

Since  we  are  informed  that  all  subcontractors 
working  on  the  job  have  submitted  a release,  we  are 
of  the  opinion  that  said  releases  are  sufficient  to 
permit  final  payment  to  be  made  to  the  contractor 
per  the  terms  of  the  contract# 

This  opinion  which  I hereby  approve,  was  written 
by  my  assistant.  Hr#  D#  D#  Guffey# 


2tours  very  truly. 


DDGrmw 


JOHN  M.  DALTON 
Attorney  General 


TOWNSHIP  ORGANIZATION: 
EX  OFFICIO  COLLECTORS: 


I filed] 

; j 


The  ex  officio  collector  in  a county 
under  township  organization  is  entitled 
to  only  two  percent  for  collecting 
delinquent  taxes  returned  by  the  town- 
ship collectors. 

April  25,  1953 


Honorable  Joe  H.  Miller 
Proseouting  Attorney 
Carroll  County 
Carrollton,  Missouri 

Dear  Mr.  Miller: 

We  have  given  careful  consideration  to  your  reou*st  for 
an  opinion,  vhioh  reoueet  is  as  follows: 

"This  is  in  reply  to  your  lettpr  of  March  30th, 

1953. 

"Section  5^.320,  RSMo  19**9,  relating  to  County 
Treasurer  and  Ex  Officio  collector,  in  Counties 
of  the  3rd  class  operating  under  Township  organi- 
zation, provides  that  for  collecting  and  paying 
over  taxes  that  he  shall  be  allowed  a commission 
of  3 per-cent  on  all  corporation  taxes,  brok  taxes, 
licenses,  merchants*  tax  and  tax  on  railroads,  and 
2 per-cent  on  all  delinnuent  taxes,  which  shell  be 
taxed  as  oosts  against  such,  and  collected  as  other 
taxes,  and  etc. 

"The  question  that  my  Treasurer  and  Ex  Offloio 
collector  asks,  is  he  entitled  to  3 per-cent  for 
paying  over  the  dellnouent  taxes  as  well  as  the 
corporation  taxes,  back  taxes,  licensee,  merchants* 
tax,  and  tax  on  Railroads?" 

It  is  provided  in  Section  54.280,  RSMo  19^9,  that  the  county 
treasurer  of  a county  having  adopted  township  organization 
shall  be  ex  officio  collector  with  power  to  collect  all  de- 
linquent taxes  on  personal  property  and  real  estate,  licenses, 
merchants'  taxes,  taxes  on  railroads  and  other  corporations, 
and  his  compensation  for  such  servloes  is  fixed  by  Section 
54.320,  RSMo  19^9,  as  amended  by  the  ^6th  General  Assembly 


Honorable  Joe  H.  Miller 


Lave  of  Missouri,  1951 » page  378. 

Seetlon  5^.320,  as  amended.  Is  as  follows: 

•The  oounty  treasurer  In  counties  of  the 
third  and  fourthclasses  adopting  town- 
ship organization  shall  be  allowed  a 
salary  of  not  less  than  one  hundred  dol- 
lars per  month  by  the  county  court  to 
be  paid  as  at  present  provided  by  law; 
the  ex  offlolo  collector  for  collecting 
and  paying  over  the  same  ehall  be  allow- 
ed a commission  of  three  per  cent  on  all 
corporation  taxes,  back  taxes,  licenses, 
merchants*  tax  end  tax  on  railroads,  and 
two  per  cent  on  all  dellnouent  taxes, 
which  shall  be  taxed  as  costs  pgalnst  such 
delinquents  and  collected  as  other  taxes; 
he  shall  receive  nothing  for  paying  over 
money  to  his  successor  In  office." 


The  terms  "beck  taxes"  and  "delinquent  taxes"  used  In  this 
section  seem  to  have  the  same  meaning.  The  Supreme  Court  of 
Missouri,  however,  defined  these  terms  and  construed  the 
section  In  State  vs.  St.  Louls-San  Francisco  Ry.  Co.,  66  S.W. 
(2d)  1^9,  In  the  course  of  that  opinion,  on  cage  150,  the 
Court  said: 

•We  think  the  words  'back  taxes'  as  used 
In  the  amended  section  hsve  reference  to 
dellnouent  oorooratlon,  merchant,  license, 
end  railroad  taxes  and  that  It  was  In- 
tended by  the  amendment  to  allow  the  ex 
officio  county  collectors  the  same  commis- 
sion for  collecting  said  dellnouent  taxes 
as  allowed  for  oolleotlng  current  corpora- 
tion, merchant,  lloense,  and  railroad  taxes. 

In  effect,  the  amendment  provided  a commis- 
sion of  2 per  oent  for  collecting  either 
current  or  dellnouent  corporation,  merchant, 
license,  and  railroad  taxes.  If  so,  the 
words  'dellnouent  taxes'  as  used  hrve  refer- 
ence to  the  taxes  returned  dellnouent  by  the 
township  collectors.  * * 
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The  Legislature  In  19^9  raised  the  ex  officio  collector's 
commission  for  collecting  corporation  taxes,  back  taxes, 
licenses,  merchants'  tax  and  tax  on  railroads  from  two 
percent  to  thx-e  percent.  Laws  of  Missouri,  19^9,  p.  627. 
His  commission  for  collecting  delinquent  taxes,  however,  was 
left  at  two  percent,  and  that  Is  the  law  today. 


CONCLUSION 


It  Is  the  opinion  of  this  office  that  ex  offlolo  collectors 
In  counties  of  the  third  and  fourth  classes  under  township 
organization  are  entitled  to  a commission  of  only  two  percent 
for  collecting  and  paying  oxer  delinquent  taxes  returned  by 
the  township  collectors. 

The  foregoing  opinion,  whloh  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  B.  A.  Taylor. 


Yours  very  truly 


JOHN  M.  DALTON 
ATTORNEY  GENERAL 


XiEPOTISM:  Relative  of  Member  of  County  School  Board 

may  be  employed  as  school  teacher* 

PUBLIC  OFFICERS: 


SCHOOLS: 


May  15,  1953 


Honorable  John  H.  ’Tittendorf 
Prosecuting  Attorney 
Johnson  County 
’Par re nsburg , Hi s s ouri 

Dear  Mr.  Mittendorf: 

Your  latter  of  May  1,  1953,  requested  an  of- 
ficial opinion  as  follows: 

"I  have  been  requested  by  a member  of 
the  County  School  Board  to  secure  your 
opinion  as  to  whether  or  not  a relative 
of  a member  of  the  County  School  Board 
can  be  employed  as  a member  of  the  teach- 
ing staff  in  any  of  the  county  schools. 
Further,  if  a relative  of  a teacher  were 
elected  to  the  County  School  Board,  could 
such  elected  member  of  the  County  Board 
assume  the  duties  of  his  office?  It  ap- 
pears to  me  that  there  is  nothing  in  the 
statutes  to  prohibit  the  relative  of  a 
County  School  Board  member  from  teaching 
within  the  county.  The  only  statute 
which  I am  able  to  find  dealing  with 
this  matter  is  Section  163.080  RSMo 
1949." 


A County  Board  of  "'ducation  is  created  in  each 
county  of  Missouri  by  Section  165,657,  HSMo  1949*  The 
duties  of  the  County  Board  of  Education  are  set  forth 
in  Sections  165.660  through  165.693,  RSMo  1949.  Such 
Board  does  not  employ  teachers  for  schools  within  the 
county. 


Nepotism  is  prohibited  by  Article  VII,  Section 
6,  Missouri  Constitution,  1945,  as  follows: 

r,Any  public  officer  or  employee  in  this 
state  who  by  virtue  of  his  office  or  em- 
ployment names  or  appoints  to  public  office 


Honorable  John  H.  Mittendorf: 


or  employment  any  relative  within  the 
fourth  decree,  by  consanguinity  or  af- 
finity, shall  thereby  forfeit  his  of- 
fice or  employment." 

The  background  and  purpose  of  this  particular 
provision  is  discussed  by  the  Supreme  Court  of  Missouri 
in  State  ex  inf  McKittrick,  Attorney  General,  vs.  Whittle, 
63  S.  . (2d)  100,  l.c.  101,  as  follows: 

"It  is  a matter  of  common  knowledge 
that  at  the  time  of  the  Constitution- 
al Convention  in  1922-1923,  and  for  a 
long  time  prior  thereto,  many  officials 
appointed  relatives  to  positions,  and 
thereby  placed  the  names  of  said  rela- 
tives upon  the  public  pay  rolls.  The 
power  was  abused  by  individual  officials  ' 
and  by  members  of  official  boards,  bureaus, 
commissions,  and  committees,  with  whom  was 
lodged  the  power  to  appoint  persons  to  of- 
ficial positions.  It  also  was  abused  by 
officials  with  whom  was  lodged  the  power 
to  appoint  persons  to  official  positions, 
subject  to  the  approval  of  courts  and 
other  functionaries  of  the  state  and  its 
political  subdivisions. 

"It  .'Iso  is  a matter  of  common  knowledge 
that  many  of  the  relatives  were  ineffi- 
cient, and  some  of  them  rendered  no  ser- 
vice to  the  oublic.  To  remedy  this  wi de- 
spread evil,  the  convention  proposed  to 
the  people  an  amendment  to  the  Constitu- 
tion, 

In  that  case  a School  District  Board  of  Education 
had  employed  as  a teacher  a first  cousin  of  a Board  member. 
Three  members  voted  on  the  issue  of  whether  to  employ  said 
teacher.  One  voted  against  employment  and  two,  one  of  whom 
was  kin  to  the  teacher,  voted  in  favor  of  such  employment. 
The  member  kin  to  the  teacher  was  ousted  from  his  office, 
and  the  Court  made  this  distinction  as  to  whom  the  provi- 
sion applied,  l.c.  101-102: 

"■»  The  amendment  is  directed  against 
officials  who  shall  have  (at  the  time  of 
the  selection)  * the  right  to  name  or  ap- 
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point*  a person  to  office.  Of  course, 
a board  acts  through  its  official  mem- 
bers, or  a majority  thereof.  If  at  the 
time  of  the  selection  a member  has  the 
right  (power),  either  by  casting  a de- 
ciding vote  or  otherwise,  to  name  or 
appoint  a person  to  office,  and  exer- 
cises said  right  (power)  in  favor  of  a 
relative  within  the  prohibited  degree, 
he  violates  the  amendment.  In  this  case 
it  is  admitted  that  respondent  had  such 
pov/er  at  the  time  of  the  selection,  and 
that  he  exercised  it  by  naming  and  ap- 
pointing his  first  cousin  co  the  position 
of  teacher  of  the  school  in  said  district." 

It  is  thus  apparent  that  the  anti -nepotism  provi- 
sion of  the  Constitution  is  directed  only  against  those 
persons  who  are  in  a position  to  cause  a relative  to  be 
employed  or  appointed.  Since  the  County  Board  of  Educa- 
tion does  not  have  the  power  to  employ  or  appoint  school 
teachers,  the  employment,  by  a School  District  Board  of 
Education,  of  a relative  of  a member  of  the  County  Board 
of  c.  due  a ui  on  would  not  constitute  nepotism.  It  must  fol- 
low that  a person,  related  to  a teacher,  may  assume  the 
office  of  member  of  the  County  Board  of  ducation. 

C QITCL  USION 


It  is,  therefore,  the  opinion  of  this  office  that 
a school  teacher  may  be  employed  by  a School  District  Board 
of  Education  even  though  such  teacher  is  related  to  a member 
of  the  County  Board  of  Education.  And  a person,  related  to 
a teacher,  may  assume  the  office  of  member  of  the  County 
Board  of  Education. 

The  foregoing  opinion,  which  I hereby  aoprove, 
was  prepared  by  my  Assistant,  Mr.  Paul  McGhee. 

Yours  very  truly. 


PMcG:irk 


JOHN  M.  DALTON 
Attorney  General 


CRIMINAL  LAW:  A plea  of  former  jeopardy  may  not  success- 

INDICTMENTS : fully  be  Interposed  in  bar  to  a prosecution 

for  manslaughter  where  the  defendant  has  pre 
viously  been  acquitted  on  the  charge  of  care 
less  and  reckless  driving;  it  is  improper 
to  Join  two  separate  and  distinct  offenses 
of  manslaughter  against  the  same  defendant 
in  one  indictment. 


June  19,  1953 


Honorable  Joe  H.  Miller 
Prosecuting  Attorney  of 
Carroll  County 
Carrollton,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  office  which  request  reads  as  follows: 

"Some  time  ago  in  Carroll  County 
two  persons  were  killed  in  a highway 
accident  while  riding  a motorcycle. 

"The  other  party  involved  in  the 
accident  was  arrested  for  careless 
driving  and  on  a change  of  venue 
was  acquitted.  The  parents  of  the 
dead  boy  and  girl  have  appeared  be- 
fore a Grand  Jury  in  Carroll  County 
asking  the  Grand  Jury  to  indict  the 
driver  of  the  automobile  that  hit 
the  motorcycle  with  manslaughter  or 
whatever  Is  the  proper  charge  under 
the  circumstances. 

"The  question  that  arises  in  my  mind 
is  whether  or  not  the  party  has  been 
placed  in  Jeopardy,  having  been  charged 
with  careless  driving  arising  out  of  the 
accident . 

"If  it  is  proper  to  indict  on  a man- 
slaughter charge  is  there  any  law  to 
prohibit  a charge  indicting  for  each 
person  killed  in  the  accident?" 
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The  first  question  to  be  determined  is  whether  a person 
standing  trial  upon  an  indictment  for  manslaughter  may  success- 
fully interpose  a plea  of  former  Jeopardy  having  once  been  tried 
on  a charge  of  careless  and  reckless  driving,  as  a bar  to  said 
prosecution.  That  no  one  shall  be  twice  put  in  jeopardy  for 
the  same  offense  is  of  ancient  origin,  having  appeared  early  in 
the  common  law  and  being  part  of  the  universal  law  of  reason, 
Justice  and  conscience.  22  C.J.S.,  Criminal  Law,  Section  238. 

The  common  law  rule  has  been  preserved  and  carried  forward  at 
least  in  part  in  the  Constitution  of  the  United  States  and  of 
the  State  of  Missouri;  while,  although  we  need  not  refer  to  the 
provisions  of  the  United  States  Constitution,  since  it  does  not 
govern  trials  in  the  State  courts  (Ex  parte  Dixon,  52  S.W.  (2d) 
181),  we  do  wish  to  refer  to  Section  19  of  Article  I of  the 
Constitution  of  Missouri,  19^5-  Said  section  provides  as  follows 

"Self  incrimination  and  double  jeop- 
ardy .-  That  no  person  shall  be  com- 
pelled to  testify  against  himself  in 
a criminal  cause,  nor  shall  any  person 
be  put  again  in  jeopardy  of  life  or 
liberty  for  the  same  offense,  after 
being  once  acquitted  by  a Jury;  but 
if  the  Jury  fail  to  render  a verdict 
the  court  may,  in  its  discretion,  dis- 
charge the  jury  and  commit  or  bail  the 
prisoner  for  trial  at  the  same  or  next 
term  of  court;  and  if  judgment  be  ar- 
rested after  a verdict  of  guilty  on  a 
defective  indictment  or  infomration, 
or  if  judgment  on  a verdict  be  reversed 
for  error  in  law,  the  prisoner  may  be 
tried  anew  on  a proper  indictment  or 
information,  or  according  to  the  law." 

We  are  not  enlightened  by  any  appellate  court  decisions  of 
this  state  bearing  upon  the  precise  question  at  hand,  however, 
the  courts  have  on  occasions  stated  and  explained  the  correct 
application  of  a plea  of  former  Jeopardy.  In  the  case  of  State 
v.  Toombs,  3**  S.W.  (2d)  61,  the  court  said: 

"In  16  C.J.,  Sec.  4^3,  p.  263,  the 
rule  is  stated  to  be  that  'the  pro- 
hibition of  the  common  law  and  of  the 
constitutions  is  against  a second 
jeopardy  for  the  same  "offense,"  that 
is,  for  the  identical  act  and  crime; 
or  as  expressed  in  a number  of  cases. 
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to  entitle  a defendant  to  plead  success- 
fully former  Jeopardy,  the  offense  charged 
In  the  two  prosecutions  must  be  the  same 
in  law  and  in  fact.’  See,  also  8 R.C.L. 

Sec.  128,  p.  143,  and  State  v.  Gustin, 

152  Mo.  108,  53  S.W.  421 . But  the  rule 
is  well  settled  that  the  state  cannot 
split  up  a single  crime  and  prosecute  it 
in  parts,  and  that  a prosecution  for  any 
part  of  a single  crime  bars  any  further 
prosecution  cased  upon  the  whole  or  another 
part  of  the  same  crime.  16  C.J.,  Sec.  448, 
p.  270;  8 R.C.L. , Sec.  130,  p.  145.  Many 
cases  in  support  of  the  texts  are  cited  in 
the  notes  in  both  the  above-mentioned 
authorities . " 

In  the  case  of  State  v.  Gustin,  152  Mo.  108,  cited  with 
approval  in  the  Toombs  case  it  is  stated: 

"The  Constitution  of  this  state  guarantees 
that  'no  person  after  being  once  acquitted 
by  a Jury,  shall  again  be  put  in  Jeopardy 
of  life  or  liberty  for  the  same  offense,' 
and  the  defendant  invokes  this  provision 
as  a protection  against  the  trial  and 
conviction  in  this  case.  It  will  be  ob- 
served that  the  Constitution  used  the  words 
'for  the  same  offense.'  Such  also  was  the 
rule  of  common  law.  The  former  acquittal 
or  conviction  must  have  been  'for  the  same 
identical  act  and  crime.'  (4  Blackstone, 

Com.  336).  Chitty  in  Vol.  I,  Criminal  Law, 

452,  says,  'To  entitle  the  defendant  to  this 
plea,  it  is  necessary  that  the  crime  charged 
be  precisely  the  same.'  In  Com.  v.  Roby, 

12  Pick.  loc.  cit.  504,  Chief  Justice  Shaw 
says,  'In  considering  the  identity  of  the 
offense,  it  must  appear  by  the  plea,  that 
the  offense,  charged  in  both  cases  was  the 
same  in  law  and  in  fact.'" 

The  rule  in  this  state  as  appears  from  the  foregoing  author- 
ities is  that  to  sustain  a plea  of  former  Jeopardy  the  two  offenses 
charged  must  be  the  same  in  law  and  in  fact,  and  as  is  noted  in 
the  Gustin  case,  this  was  the  common  law  rule.  22  C.J.S., 

Criminal  Law,  Section  278. 
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Can  it  be  said  that  careless  and  reckless  driving  and  man- 
slaughter are  the  same  in  law  and  in  fact?  Section  30*4.010, 
provides  that  "Every  person  operating  a motor  vehicle  on  the 
highways  of  this  state  shall  drive  the  same  in  a careful  and 
prudent  manner,  and  shall  exercise  the  highest  degree  of  care, 
and  at  a rate  of  speed  so  as  not  to  endanger  the  property  of 
another  or  the  life  or  limb  of  any  person,"  Section  30*1.020 
specifies  certain  so-called  rules  of  the  road  such  as  keeping  a 
vehicle  as  close  to  the  right-hand  side  of  the  highway  as  practi- 
cable, etc.  The  violations  of  these  provisions  of  Chapter  30*1 
constitute  a misdemeanor  and  punishable  within  the  limits  pre- 
scribed. Section  30*1.570,  RSMo  19*19,  State  v.  Ball,  171  S.W. 

(2d)  787. 

Manslaughter  is  defined  by  Section  559.070,  to  be  "Every 
killing  of  a human  being  by  an  act,  procurement  or  culpable 
negligence  of  another,  not  being  declared  to  be  murder  or  ex- 
cusable or  justifiable  homicide."  By  Section  559.070,  man- 
slaughter is  made  a felony.  The  culpability  necessary  to  support 
a manslaughter  charge  must  be  so  great  as  to  indicate  a reckless 
or  utter  disregard  for  human  life  which  exacts  a higher  degree 
of  proof  than  that  required  to  sustain  a conviction  under  the 
provisions  of  Chapter  30*1.  State  v.  Ruffin,  126  S.W.  (2d)  218. 

It  is  sometimes  stated  in  determining  whether  crimes  are  identical, 
that  the  test  is  whether  the  same  evidence  would  sustain  a con- 
viction in  each  case  and  if  the  evidence  required  to  convict  under 
the  first  charge  would  not  be  sufficient  to  convict  under  the 
second,  but  proof  of  an  additional  fact  would  be  necessary  to 
constitute  the  offense  charged  in  the  second,  then  the  former 
conviction  or  acquittal  could  not  be  pleaded  as  a bar.  22  C.J.S., 
Criminal  Law,  Section  279  and  285. 

In  15  Am.  Jur.  , Section  380,  the  rule  is  stated  as  follows: 

"Offenses  are  not  the  same  if  upon 
the  trial  of  one  proof  of  an  addi- 
tional fact  is  required,  which  is 
not  necessary  to  be  proved  in  the 
trial  of  the  other  although  some  of 
the  same  acts  may  be  necessary  to  be 
proved  in  the  trial  of  each." 

It  is  of  course  obvious  that  additional  evidence  would  be 
required  to  show  the  culpability  needed  to  sustain  a charge  of 
manslaughter  not  required  in  a careless  and  reckless  driving 
charge,  State  v.  Ruffin,  supra.  State  v.  Midgett , 21*4  N.C. 

107,  State  v.  Bacon,  30  So.  (2d)  7*4*4,  in  addition  to  the  fact 
that  in  the  former,  the  death  of  another  must  be  shown.  Further, 
and  in  the  converse,  to  support  a charge  of  careless  and  reckelss 
driving,  it  is  necessary  to  prove  that  the  defendant  operated  the 
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automobile  upon  the  highway,  an  element  not  essential  to  a con- 
viction of  manslaughter.  See  Commonwealth  v.  Maguire,  313  Mass. 
669,  l.c.  672. 

The  rule  to  be  followed  as  we  understand  it , is  not  whether 
the  elements  of  the  one  offense  might  in  a given  case  support  the 
other,  but  rather  whether  the  elements  of  the  one  are  necessarily 
involved  in  the  other.  State  v.  Midgette,  supra.  State  v.  Huffman, 
136  Mo.  l.c.  62. 

It  is  our  opinion  that  careless  and  reckless  driving  is  not 
a lesser  degree  of  the  crime  of  manslaughter,  State  v.  Bacon  and 
State  v.  Midgette,  supra,  and  that  one  could  not  be  convicted  of 
driving  an  automobile  in  a reckless  and  imprudent  manner  upon 
trial  of  an  Indictment  which  charged  him  only  with  the  crime  of 
manslaughter.  See  State  v.  England  11  S.W.  (2d)  1021!.  Man- 
slaughter is  the  wrongful  killing  of  another;  whereas  the  care- 
less and  reckless  driving  statute  was  enacted  to  deter  and  thereby 
prevent  collision  and  consequent  injury  to  the  property  or  person 
of  others.  The  latter  offense  is  complete  before  fatal  injury  to 
a person  occurs.  The  mere  fact  that  a death  occurs  as  a result 
of  careless  and  reckless  driving  does  not  make  it  an  element  of 
the  offense.  The  two  offenses  are  separate  and  distinct.  In  the 
case  of  State  v.  Wightman,  26  Mo.  515,  the  Missouri  Supreme  Court 
said : 


"An  acquittal  on  an  indictment  for 
a felonious  assault  will  not  bar  a 
prosecution  for  a common  assault  and 
battery  before  a justice  of  the  peace, 
because  the  defendant,  under  the  In- 
dictment, could  not  be  convicted  of 
the  minor  offense.  * * *" 

There  have  been  several  cases  of  other  Jurisdictions  passing 
upon  substantially  the  same  question  as  here  involved  and  these 
authorities  have  been  uniform  in  holding  that  the  offense  of  care- 
less and  reckless  driving  is  not  the  same  in  law  or  in  fact  as 
the  offense  of  manslaughter,  even  though  they  may  arise  from  the 
same  occurrence  or  transaction  nor  is  it  a lesser  degree  of  the 
other.  172  A.L.R.  1058.  Illustrative  of  such  Is  the  case  of 
Commonwealth  v.  Jones,  288  Mass.  150.  The  defendant  was  tried  in 
the  district  court  and  found  not  guilty  on  a charge  of  operating 
a motor  vehicle  negligently  so  that  the  lives  or  safety  of  the 
public  might  be  endangered.  Subsequently,  the  defendant  was 
tired  for  manslaughter  and  brought  to  trial  in  the  Superior  Court. 
He  interposed  a plea  of  former  jeopardy  in  bar  which  was  overruled 
and  a conviction  was  had.  On  appeal  the  Supreme  Court  of  Mass- 
achusetts said: 
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"The  only  question  involved  is  whether 
or  not  the  trial  and  acquittal  of  the 
defendant  in  the  District  Court  for 
the  statutory  misdemeanor  operate  as 
a bar  to  the  trial  for  manslaughter 
arising  out  of  the  same  transaction. 

The  defendant  relies  upon  the  ancient 
principle  of  the  common  law  and  the 
provision  of  G.  L.  (Ter. Ed.)  v.  263, 

Sec.  7,  to  the  effect  that  a person  shall 
not  be  held  to  answer  on  a second  indict- 
ment or  complaint  for  a crime  of  which  he 
had  been  acquitted  upon  the  facts  and 
merits.  He  also  relies  upon  the  rule 
that , when  a person  is  brought  to  trial 
and  jeopardy  has  attached,  he  cannot  be 
tried  thereafter  for  a greater  offence 
arising  out  of  the  same  criminal  act. 

It  is  commonly  said  that  the  crimes  are 
the  same  if  the  facts  necessary  to  prove 
the  second  crime  would  have  warranted  a 
conviction  upon  the  first.  Commonwealth  v. 
Roby,  12  Pick.  496,  503.  Commonwealth  v. 
Crowley,  257  Moss.  590,  595*  This  principle 
is  subject  to  the  equally  recognized  ex- 
ception that  a single  act  may  be  legislative 
fiat  be  an  offence  against  two  statutes  or 
against  a single  statute  and  the  common  law, 
if  the  statute  or  the  common  law  requires 
proof  of  an  additional  act . This  rule  is 
also  subject  to  the  exception  that  a con- 
viction or  acquittal  of  a minor  statutory 
offence  in  a inferior  court  does  not  bar 
prosecution  for  a higher  crime  of  which  the 
inferior  court  has  no  Jurisdiction.  See 
statement  of  the  reasons  of  this  exception 
and  a collection  of  cases  supporting  the 
proposition  in  Commonwealth  v.  McCan,  277  Mass. 
199,  205,  206.  In  the  case  at  bar  the  offence 
of  which  the  defendant  was  acquitted  was  a 
misdemeanor.  G.L.  (Ter.  Ed.)  c.  900,  Sec.  24, 
as  amended  by  St.  1932,  c.  26,  Sec.  1.  A 
conviction  required  proof  of  specific  violation 
of  said  Section  24,  or  proof  of  negligent 
operation  of  a motor  vehicle  so  that  the 
lives  or  safety  of  the  public  might  be  en- 
dangered. The  indictment  under  which  the 
defendant  was  convicted  could  be  satisfied 
only  by  proof  that  the  defendant  was  guilty 
of  wanton,  reckless  and  wilful  misconduct. 
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The  offense  charged  in  the  complaint 
differs  in  kind  and  in  the  proof  re- 
quired to  support  it  from  the  offence 
charged  in  the  indictment.  Altman  v. 

Aronson,  231  Mass.  588.  The  inferior 
court  had  no  Jurisdiction  to  consider 
the  offence  charged  in  the  indictment. 

It  follows  that  the  acquittal  of  the 
defendant  of  the  offence  charged  in 
the  complaint  was  not  a bar  to  the 
trial  ff  the  defendant  on  the  indictment 
for  relony.  The  plea  was  rightly  over- 
ruled . " 

To  the  effect  that  the  same  act  may  be  an  offense  against 
two  statutes,  see  State  v.  Taylor,  214  S.W.  (2d)  34.  Likewise, 
see  State  v.  Gustin,  152  Mo.  108,  where  the  court,  by  way  of 
dictum,  indicated  that  a conviction  for  a misdemaanor  in  a 
court  having  no  jurisdiction  over  felonies,  would  not  constitute 
a bar  to  a felony  charge  based  upon  the  same  act. 

In  summary,  we  wish  to  state;  the  offense  of  careless  and 
reckless  driving  and  manslaughter  are  not  the  same  either  in  law 
or  in  fact;  nor  is  the  one  a lesser  degree  of  the  other;  they 
differ  both  in  grade  and  kind;  the  one  is  a misdemeanor  made  so 
by  statute,  the  other  a felony;  and,  additional  facts  must  be 
alleged  and  proved  to  establish  the  greater  charge  which  need 
not  appear  on  the  trial  of  the  lesser  offense. 

You  next  inquire  whether  there  is  "any  law  to  prohibit  a 
charge  indicting  for  each  person  killed  in  the  accident?"  We 
assume  that  you  are  asking  whether  the  grand  Jury  may  file  two 
separate  indictments,  one  for  the  death  of  A and  another  for  the 
death  of  B,  where  both  deaths  are  the  result  of  the  same  trans- 
action. We  wish  to  state  that  we  find  no  law  which  would  pro- 
hibit such  action.  A person  who  by  a single  act,  or  as  a result 
of  the  same  transaction,  kills  two  human  beings  which  is  not 
declared  murder  or  excusable  or  Justifiable  homicide,  would  be 
guilty  of  two  offenses.  One  for  the  killing  of  A,  and  another 
for  the  killing  of  B.  Section  559.070,  noted  supra,  with  limi- 
tation, declares  manslaughter  to  be  the  killing  of  a human  being. 

A person  could  not  be  convicted  of  killing  B on  a charge  for  the 
killing  of  A,  and  vice  versa.  The  proof  required  on  the  one  would 
not  support  a conviction  of  the  other  because  in  each,  the  death 
of  a different  human  being  must  be  shown  which  would  not  be  re- 
quired in  the  other.  Not  only  do  we  think  that  it  is  proper  within 
the  discretion  of  the  grand  jury  to  file  two  separate  indictments, 
but  on  the  contrary,  it  is  our  opinion  that  it  would  be  improper 
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to  incorporate  the  two  separate  charges  in  the  same  indictment. 

See  State  v.  Kurtz,  295  S.W.  747,  l.c.  749,  in  regard  to  the 
rule  of  joinder  of  offenses. 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  office  that  under  the 
provisions  of  Article  I,  Section  19 > Constitution  of  Missouri, 

1945,  an  acquittal  on  the  charge  of  careless  and  reckless  driving, 
under  the  provisions  of  Chapter  304,  RSMo  1949,  would  not  consti- 
tute a bar  to  subsequent  prosecution  for  manslaughter  where  both 
charges  arise  out  of  the  same  transaction,  since  the  two  offenses 
are  separate  and  distinct,  nor  is  the  one  a lesser  degree  of  the 
other . 

We  are  further  of  the  opinion  that  there  is  no  law  to  pro- 
hibit the  grand  jury  within  its  discretion  from  filing  two  separate 
indictments  for  manslaughter,  one  for  the  death  of  A,  and  another 
for  the  death  of  B,  where  both  deaths  are  a result  of  the  same 
unlawful  act  or  transaction. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Mr.  D.  D.  Guffey. 

Very  truly  yours. 


JOHN  M.  DALTON 


SCHOOLS: 

TAXATION: 


No  obligation  on  part  of  either  sending  or  receiving 
district  to  provide  free  transportation  for  pupils 
attending  high  school  in  another  district,  but  if 
provided,  sending  district  liable  for  costs  in  excess 
of  state  aid,  provided  such  obligation  can  be  met 
out  of  revenue  provided  by  constitutional  levy. 

School  district  cannot  be  forced  to  increase  levy 
above  constitutional  maximum. 


June  19 » 19  53 


Honorable  Harry  J.  Mitchell 
Prosecuting  Attorney 
Marion  County 
Palmyra,  Missouri 

Dear  Sir: 

This  is  in  response  to  your  request  for  an  opinion, 
dated  April  22,  1953#  which  omitting  caption  and  signature 
reads  as  follows: 

”1  have  been  requested  by  the  school 
board  of  a Marion  County  School  District 
to  ask  for  your  opinion  on  a problem, 
the  facts  of  which  are  as  folloY/s: 

"1.  The  board  represents  a rural 
district. 

"2.  The  Palmyra  school  district  and 
the  Monroe  City  School  District  have 
been  providing  transportation  for 
the  high  school  students  of  the 
district. 

"3.  The  rural  district  has  boen 
paying  for  the  transportation  of  its 
high  school  pupils. 

"Ij..  The  people  of  the  district  at 
a recent  meeting  voted  19  to  1$  to 
reduce  the  tax  levy  to  the  minimum 
amount  allowed  by  law,  and  19  to  15 
to  pay  for  the  transportation  of  its 
high  school  students, 

"The  questions  are: 

"1.  Is  the  rural  district  required  by 
law  to  pay  for  the  transportation  of 
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its  high  school  students? 

"2.  Under  the  tax  levy  voted,  sufficient 
money  will  not  be  available  to  pay  for 
the  transportation,  can  the  school  dis- 
trict be  forced  to  increase  its  levy?" 

By  further  correspondence  you  have  clarified  the  phrase 
"minimum  amount  allowed  bv  law"  as  being  the  maximum  amount 
specified  in  Section  11(b)  of  Article  X,  Constitution  of 
Missouri,  19 45#  which  becomes  the  minimum  amount  for  purposes 
of  state  aid  under  Section  l6l.0lj.0,  RSMo  19^9*  more  speci- 
fically, sixty  five  cents  on  each  one  hundred  dollars  of  the 
assessed  valuation. 

The  answer  to  the  first  question  submitted  by  vou  turns 
upon  the  interpretation  of  Section  l6f?*llj.3>  RSUo  19q-9#  which 
reads  as  follows: 

"l65.li}-3*  When  any  school  district 
makes  provision  for  transporting  any 
or  all  of  the  pupils  of  such  district 
to  a central  school  or  schools  within 
the  district,  and  the  method  of  trans- 
porting is  approved  by  the  state  board 
of  education  the  amount  paid  for 
transportation,  not  to  exceed  three 
dollars  per  month  for  each  pupil  trans- 
ported a distance  of  two  miles  or  more, 
shall  be  a part  of  the  minimum  guarantee 
of  such  district  for  the  ensuing  year. 

When  the  board  of  directors  of  any 
school  district  makes  provision  for 
transporting  the  high  school  pupils 
whose  tuition  it  is  obligated  to  pay, 
to  the  school  or  schools  they  are  attend- 
ing, and  the  method  of  transporting 
is  approved  by  the  state  board  of 
education,  the  amount  paid  for  trans- 
porting such  pupils,  not  to  exceed  throe 
dollars  per  month  for  each  pupil 
transported  shall  be  a part  of  the 
state  apportionment  to  such  district 
for  the  ensuing  year,  if  no  part  of 
the  minimum  guarantee  of  such  district 
has  been  used  to  pay  any  pert  of  the 
cost  of  transporting  such  pupils. 
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When  the  board  of  directors  of  a 
district  that  admits  nonresident  pupils  - 
to  its  high  school  makes  provision 
for  transporting  such  pupils  to  such 
high  school,  and  the  method  of  trans- 
porting and  the  transportation  routes 
are  approved  by  the  state  board  of 
education  before  th9  transportation 
is  begun,  the  amount  spent  for  trans- 
porting such  pupils,  not  to  exceed 
three  dollars  per  month  for  each  pupil 
transported  3hall  be  a part  of  the 
state  apportionment  to  3uch  district  for 
the  ensuing  year,  if  no  money  apportioned 
to  such  district  from  any  public  fund 
or  funds  has  been  used  to  pay  any  part 
of  the  cost  of  transporting  such  pupils, 
except  money  apportioned  to  such  district 
to  pay  the  cost  of  transporting  such 
pupils;  provided,  any  cost  incurred 
for  transporting  such  pupils  in  excess 
of  three  dollars  per  month  for  each 
pupil  transported  may  be  collected  from 
the  district  of  the  pupil’s  residence, 
if  said  cost  has  been  determined  in  the 
manner  prescribed  by  the  state  board 
of  education;  and  provided  further, 
that  for  the  transportation  of  pupils 
attending  private  schools,  between 
the  ages  of  six  and  tv/enty  years,  whore 
no  tuition  shall  be  payable,  the  costs 
of  transporting  said  pupils  attending 
private  school  shall  be  paid  as  herein 
provided  for  the  transportation  of 
pupils  to  public  schools*” 

At  no  other  place  in  the  school  laws  are  we  able  to  find 
a requirement  that  free  transportation  be  furnished  pupils 
attending  high  school  in  a district  different  from  that  of 
their  residence*  Section  l65>*li}-3*  supra,  merely  says  that  when 
the  board  of  directors  of  the  sending  district  makes  provision 
for  transporting  such  pupils,  and  conforms  with  the  other 
requirements  of  the  statute,  that  district  shall  be  entitled 
to  the  specified  state  aid*  It  follows,  of  course,  that  if 
the  cost  of  transportation  exceeds  the  amount  of  state  aid, 
the  excess  becomes  an  obligation  of  the  sending  district. 

On  the  other  hand,  if  the  receiving  district  provides 
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for  the  transportation  of  such  pupils  and  meets  the  other 
requirements  of  the  statute,  then  the  receiving  district  be- 
comes entitled  to  the  state  aid.  Any  costs  in  excess  of  the 
state  aid  remain  the  obligation  of  the  sending  district  which, 
as  the  statute  specifically  provides,  "may  be  collected  from  the 
district  of  the  pupils*  residence." 

The  answer  to  your  first  question  then  is  this: 

There  is  no  obligation  on  the  part  of  either  the  sending 
or  receiving  district  to  provide  free  transportation  for  pupils 
attending  high  school  in  a district  different  from  that  of 
their  residence,  but  if  such  transportation  is  provided,  the 
sending  district  is  obligated  for  the  costs  in  excess  of  the 
state  aid. 

The  second  question  submitted  is  whether  the  school  district 
can  be  forced  to  Increase  its  levy  above  the  constitutional 
maximun of 'sixty  five  cents  on  each  one  hundred  dollars  assessed 
valuation. 

That  question  was  answered  in  State  ex  rel.  Hufft  v. 

Knight,  121  S.'.r.  2d  762,  764.,  ( Mo.  App.  1933),  where  the  court 
said: 


"Mandamus,  of  course,  cannot  be  employed 
to  control  the  discretion  of  one  authorized 
to  determine  the  levy  necessary  to  pro- 
vide funds  necessary  for  a district.  Yet, 
a school  district  owes  the  duty  to  pay 
an  obligation  established  by  a judgment 
against  it,  and  its  officers  are  required 
to  take  such  steps  as  the  Constitution 
authorizes  for  the  immediate  discharge 
of  the  liability  fixed  by  the  judgment. 

Its  duty  to  do  so  results  from  the 
plain  moral  as  well  as  the  legal  obli- 
gation of  a municipality  or  district 
to  pay  its  debts  and  no  discretion 
within  the  legal  limitation  of  the  per- 
formance of  the  duty  can  rightfully 
be  claimed  or  exercised.  However,  a 
court  cannot  by  mandamus  proceedings 
compel  a municipal  sub  - di  v'l  s'  i on  o f The 
state  to  levy  a tax  In  excess  of~£he 
naximun  fixed  Tag  the  Constitution, 
fiushnell  et  al.  v.  Drainage  District, 

Mo.  App.,  Ill  5.Y/.  2d  94.6.  The  duty  of 
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a school  district  to  discharge  its 
obligations  if  it  can  do  so  by  a levy 
within  the  Units  provided  by  law,  is 
mandatory  upon  the  district  and  its 
directors,  and  it  i3  mandatory  that  they 
certify  a levy  within  the  legal  limits, 
sufficient  to  retire  the  obligations 
of  the  district  and  mandamus  does  not 
interfere  with  any  discretionary  pov/ers 
entrusted  to  the  directors*  State  ex  rol* 
R.  E,  Punsten  Co*  v,  Beckor  et  al*. 

Judges  of  St.  Louis  Court  of  Appeals, 

318  Mo.  £l6,  1 S.W.  2d  103;  State  ex 
rel*  Kirkwood  School  District  v*  Herpel, 
Mo.  App.,  32  S.Vi.  2d  96." 


• (Emphasis  ours.) 

In  the  case  submitted  by  you,  it  is  apparent  that  the 
available  funds  of  the  district  must  first  be  used  in  order  to 
provide  a public  school  or  schools  within  the  district  for  a 
period  of  eight  months  in  each  school  year  and  to  pay  the 
tuition  of  pupils  attending  high  school  in  a district  different 
from  that  of  their  residence.  Section  l6l.0lj.0,  RSMo  194-9* 
reads.  In  part,  as  follows* 

nl6l.040  - 1.  The  board  of  directors 
of  each  and  every  school  district  in 
this  state  is  hereby  empowered  and  re- 
quired to  maintain  the  public  school  or 
schools  of  such  district  for  a period 
of  at  least  eight  months  in  each  school 
year.  In  order  that  each  and  every 
district  may  have  the  funds  necessary  to 
enable  the  board  of  directors  to  maintain 
the  school  or  schools  thereof  for  such 
minimum  tern  and  to  comply  with  the 
other  requirement s of  this  law  it  is 
horoby  provided  that  when  any  district 
has  legally  levied  for  school  purposes 
(teachers'  wages  and  incidental  expenses) 
a tax  rate  net  less  than  the  constitutional 
limit  v/hich  the  school  board  without 
a vote  of  the  people  is  authorized  to 
levy  on  each  one  hundred  dollars  of  the 
assessed  valuation  of  property  therein, 
such  districts  shall  be  allotted  out 
of  the  public  school  fund  of  the  state 
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an  equalization  quota  to  be  determined 
by  adding  seven  hundred  and  fifty 
dollars  for  each  elementary  teaching 
unit  to  which  the  district  is  entitled 
according  to  the  provisions  of  section 
l6l,020,  one  thousand  dollars  for  each 
high  school  teaching  unit  to  which  the 
district  is  entitled  according  to  the 
provisions  of  section  161.020,  and  the 
amount  approved  for  resident  transporta- 
tion and  then  subtracting  from  the  total, 
which  total  shall  be  known  as  the 
minimum  guarantee  of  such  district, 
the  sum  of  the  following  items*  The 
computed  yield  of  a tax  of  twenty  cents 
on  each  one  hundred  dollars  of  the 
assessed  valuation  of  the  property  of 
the  district,  the  sum  received  the 
preceding  year  from  the  county  and  town- 
ship school  funds,  and  the  sum  estimated 
to  be  recoivod  for  the  current  year  for 
school  purposes  frc*~  the  railroad, 
telegraph,  utility  and  all  other  taxes 
based  on  assessments  distributed  by 
the  state  tax  commission,  » * * " 

Section  l65,2f>7#  Cumulative  Supplement,  RSI'o  1951#  reads: 

l6f>*257*  The  board  of  directors  of 
each  and  every  school  district  in  this 
state  that  does  not  maintain  an  approved 
high  school  offering  '.ark  through  the 
twelfth  grade  shall  pay  the  tuition  of 
each  and  every  pupil  resident  therein 
who  has  completed  the  work  of  the  highest 
grade  offered  in  the  school  or  schools 
of  said  district  and  attends  an  approved 
high  school  in  another  district  of  the 
sane  or  an  adjoining  county,  or  an 
approvod  high  school  maintained  in  con- 
nection with  one  of  the  state  insti- 
tutions of  higher  learning,  where  work 
of  one  or  more  higher  grades  is  offered; 
but  the  rate  of  tuition  paid  shall 
not  exceed  the  per  pupil  cost  of  main- 
taining the  school  attended,  less  a 
deduction  at  the  rate  of  fifty  dollars 
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for  t}»  entire  term,  which  deduction 
shall  be  added  to  the  equalization  tpota 
of  the  district  maintaining  the  school 
attended,  as  calculated  for  tho  ensuing 
year,  if  said  district  is  entitled  to 
an  equalization  quota.  If  the  district 
maintaining  the  school  attended  is  not 
on titled  to  an  equalization  quota,  then 
such  deduction  shall  be  added  to  the 
teacher  quota  of  said  district,  as  cal- 
culated for  the  ensuing  year,  but  the 
attendance  of  such  pupils  shall  not  be 
counted  in  determining  the  teaching 
units  of  the  school  attended.  The  cost 
of  maintaining  the  school  attended 
shall  be  determined  by  the  board  of 
such  school  district  but  in  no  case  shall 
It  exceed  all  amounts  spent  for  teachers* 
wages,  incidental  purposes,  maintenance 
and  replacements.  Per  pupil  cost  of 
the  school  attended  shall  be  determined 
by  dividing  the  cost  of  maintaining  the 
school  by  the  average  daily  pupil  atten- 
dance. In  case  of  any  disagreement  as 
to  the  amount  of  tuition  to  be  paid,  the 
facts  shall  be  submitted  to  the  state 
board  of  education,  and  its  decision  in 
the  matter  shall  be  final.  Subject  to 
the  limitations  of  this  section,  each 
pupil  shall  be  free  to  attend  the  school 
of  his  or  her  choice;  but  no  school  shall 
be  required  to  adrit  any  pupil,  or 
shall  any  school  be  denied  tho  right  to 
collect  tuition  from  a pupil,  paront,  or 
guardian,  if  the  same  is  not  paid  In  full 
as  hereinbefore  provided.  In  no  case, 
however,  shall  the  amount  collected  from 
a pupil,  paront  or  guardian  exceed  the 
difference  between  fifty  dollars  and 
the  per  pupil  amount  actually  paid  by 
the  state,  nor  shall  the  amount  the 
district  of  the  pupil’s  residence  is 
required  to  pay  exceed  the  amount  by 
which  the  per  pupil  cost  of  maintaining 
the  school  attended  Is  greater  than 
fifty  dollars.  If,  for  any  year,  the 
amount  collected  from  a pupil,  parent, 
or  guardian  exceeds  the  difference 
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between  fifty  dollars  and  the  per  pupil 
amount  actually  paid  by  the  state,  the 
excess  shall  be  refunded  as  soon  as 
the  fact  of  an  overcharge  is  ascertained," 

The  above  sections  under  the  1939  revision  were  construed 
in  the  case  of  Linn  Consolidated  High  School  District  No,  1 
v.  Pointer* s Creek  Public  School  District  No,  l \29  203  S.W.  2d 
721,  72l^,  The  court  said: 

"Section  10lj.f2}.,  Revised  Statutes 
Missouri  1939*  Mo,  R.S.A.,  requires  a 
district  such  as  defendant  to  maintain 
an  eight  months*  grade  school.  Section 
lOlj.58  requires  such  a district  to  pay 
the  tuition  of  its  children  who  have 
finished  the  grades  aid  attend  high 
school  in  another  district.  Both  sta- 
tutes are  mandatory  to  the  extent  that 
the  district  can  comply  by  levying 
the  rate  of  taxes  permitted  by  the 
constitution  ." 

Prom  your  request,  we  gather  that  after  these  obligations 
have  been  met,  no  funds  will  be  available  under  the  sixty  five 
cents  tax  levy  to  provide  transportation  for  such  high  school 
pupils.  In  such  event,  if  the  sending  district  should  pro- 
vide the  transportation  and  voluntarily  obligate  itself  beyond 
the  revenue  actually  provided  for  the  year,  the  contract 
would  be  void  because  of  the  provisions  of  Section  26(a), 
Article  VI,  Constitution  of  Missouri,  19^5#  which  reads  as 
follows: 

"No  county,  city,  incorporated  town 
or  village,  school  district  or  other 
political  corporation  or  subdivision  of 
the  state  shall  become  indebted  in  an 
amount  exceeding  in  any  year  the  income 
and  revenue  provided  for  such  year  plus 
any  unencumbered  balances  from  previous 
years,  oxcept  as  otherwise  provided 
in  this  Constitution." 

The  section  comparable  to  this  under  the  1875  Constitution 
(Section  12,  Article  X,  Missouri  Constitution  of  1875)*  was ' 
also  construed  in  Linn  Consolidated  High  School  District  No. 

1 v.  Pointer's  Creek  Public  School  District  No.  \±29  supra. 

There  the  court  said,  l,c,  72I4.: 
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"The  difference  between  a debt  incurred 
by  a voluntary  contract  and  one  imposed 
by  the  mandatory  terms  of  a statute  is 
this:  the  former  is  void  if  beyond 
the  revenue  actually  provided  for  the 
year,  the  latter  is  valid  if  within 
the  revenue  which  could  have  been  pro- 
vided* State  ex  rel.  Hufft  v*  Knight, 
ho.  App*,  121  S*W,  2d  762,  761f,  though 
decided  on  facts  differing  from  those 
in  the  instant  case,  is  in  point  on 
principle.  That  opinion  says:  »The  duty 
of  a school  district  to  discharge  its 
obligations,  if  it  can  do  so  by  a levy 
within  the  limits  provided  by  law,  is 
mandatory  upon  the  district  and  its 
directors,  and  it  is  mandatory  that  they 
certify  a levy  within  the  legal  limits, 
sufficiaat  to  retire  the  obligations 
of  the  district  «■«■*>»" 

If  the  receiving  district  should  provide  the  transportation 
and  the  costs  theroof  should  exceed  the  amount  of  the  state 
aid,  the  obligation  in  your  case,  although  seemingly  mandatory, 
would  still  be  void  because  in  oxcoss  of  the  revenue  i*iich 
could  have  been  provided  within  the  constitutional  limitation 
of  sixty  five  cents  on  each  one  hundred  dollars  assessed 
valuation.  In  any  event,  the  receiving  district  could  not 
collect  the  excess  from  the  sending  district  because  under  the 
levy  no  funds  would  be  available  and  the  district  could  not 
be  forced  by  mandamus  to  increase  its  levy  above  the  constitu- 
tional limits,  Soe  State  ex  rel,  Hufft  v.  Knight,  supra. 


CONCLUSION 


Therefore,  it  Is  the  opinion  of  tills  office  that  there 
is  no  requirement  that  either  the  receiving  or  sending  school 
district  provide  free  transportation  for  pupils  attending  high 
school  in  a district  different  from  that  of  their  residence, 
but  if  such  transportation  is  provided  the  sending  district 
Is  obligated  to  pay  the  cost  of  transportation  in  excess  of 
the  specified  state  aid,  provided  that  such  obligation  can  be 
met  out  of  available  funds  and  revenue  realized  through  the 
maximum  constitutional  levy  without  voter  approval,  which 
in  the  case  of  a rural  district  Is  sixty  five  cents  on  each 
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one  hundred  dollars  of  the  assessed  valuation.  If  the  obli- 
gation cannot  be  met  out  of  the  revenue  provided  as  above, 
the  obligation  is  void. 

It  is  the  further  opinion  of  this  office  that  a school 
district  cannot  be  forced  to  increase  its  levy  above  the  consti- 
tutional meximum  of  sixty  five  cents  on  each  one  hundred 
dollars  of  the  assessed  valuation. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Iir.  John  V/.  Inglish. 


Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 
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UNIVERSITY  OF  MISSOURI  : 


Board  of  Curators  of  the  University  of 
Missouri  authorized  to  construct  married 
student  apartment  dormitories  under 
Chapter  176*  RSMo  1949* 


November  3,  1953 


Honorable  Frederick  A.  Middlebush 
President 

university  of  Missouri 
Columbia,  lisscuri 

Dear  Sir: 

neferencc  is  made  to  your  request  for  an  official  opinion 
of  thi3  department  reading  as  follows : 

"The  University  of  .issouri  would  like 
to  have  an  opinion  from  your  office  as 
to  whether  or  not  the  Board  of  Curators, 
under  the  provisions  cf  .lissourl  revised 
Statutes  1949  (Section  176.010  to  Sec- 
tion 176.030),  could  finance  the  con- 
str-ctlon  of  married  student  apartment 
dor  mitories.  As  you  know  there  is  great 
need  for  a limited  amount  of  housing  of 
this  type  and  we  are  Interested  in  be- 
ginning the  construction  of  these  facili- 
ties at  the  earliest  possiule  date.  If 
there  is  any  additional  information  that 
we  can  give  you  which  would  be  of  assistance 
to  your  office  in  passing  on  tills  matter, 
plcaso  do  not  nesitate  to  call  upon  us." 

Chapter  176,  :&tfo  1749,  proviues  a scheme  for  the  con- 
struction cf  certain  buildings  to  be  used  by  stale  educational 
institutions  ana  the  cost  of  wn.ch  is  to  be  paid  through  surplus 
operating  revenues.  Obligations  incurred  thereunder  are  not  an 
indebtedness  cf  the  utate  of  :J.scouri,  of  the  educational  institu- 
tion for  whom  constructed,  r.cr  of  the  governing  body  or  individual 
members  thereof. 
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Under  Section  176.010,  RSKo  1949,  the  University  of  the 
State  of  Missouri  is  included  within  the  tern  "state  educational 
institutions"  and  the  Board  of  Curators  of  such  institution  is 
defined  as  the  "governing  body"  thereof.  The  tern  "project" 
as  used  in  other  sections  of  the  chapter  referred  to  infra,  is 
defined  in  the  following  language: 

"(3)  'Project*  shall  mean  one  or  more 
dormitory  buildings  with  or  without 
dining  room  facilities  as  an  Integral 
part  thereof,  or  dining  room  facilities 
alone,  or  any  combination  of  dormitory 
and  dining  room  facilities,  or  one  or 
more  social  and  recreational  buildings, 
or  any  combination  of  dormitory,  dining 
room,  social  and  recreational  facilities." 

Your  attention  is  next  directed  to  Paragraph  1 of  Section 
176.020,  hSMo  1949,  reading  as  follows: 

"1.  Any  state  educational  institution 
of  the  state  of  Missouri,  as  herein 
defined,  shall  have  the  power,  acting 
through  its  governing  body,  to  acquire, 
construct,  erect,  equip,  furnish,  operate, 
control,  manage  and  regulate  a project, 
as  herein  defined,  as  in  the  judgment  of 
such  governing  body  shall  be  necessary, 
advisable,  and  suitable  for  the  use  of 
students  attending  such  educational 
institution. " 

’..e  might  note  at  this  point  that  the  entire  chapter  under 
consideration  first  appeared  as  an  act  of  the  General  Assembly 
in  Laws  of  1945*  page  1715*  it  is  a matter  of  common  knowledge 
that  at  such  time  the  various  educational  institutions  of  the 
State  of  issouri  were  filled  to  capacity  and  that  a definite 
shortage  of  housing  facilities  then  existed. 

Judicial  recognition  of  such  an  emergency  situation  appears 
from  the  opinion  of  the  Supreme  Court  of  Missouri  in  Northeast 
Missouri  State  Teachers  College  v.  Palmer,  204  S.W.  2d  291, 

356  Mo.  946,  wherein  the  court,  in  construing  the  emergency 
clause  attached  to  the  chapter  now  under  consideration,  said: 

"Finally  it  is  insisted  that  the  act 
is  invalid  or  was  not  in  force  at  the 
time  the  proceeding  was  instituted 
because  the  bill  was  passed  with  an 
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emergency  clause  'but  no  emergency  was 
expressed  in  the  preamble  or  the  bill' 
as  required  by  Section  29,  Article  lii. 
of  the  Constitution.  The  appellants 
do  not  develop  the  point  other  than  to 
say  ’The  reference  to  the  emergency  in 
both  places  is  merely  a conclusion  and 
no  real  emergency  was  set  out  as  existing.' 

Section  10  of  the  act  expresses  the 
emergency  thus:  'Because  of  the  great 
increase  in  the  number  of  students  enrolled 
in  state  educational  institutions  as  a 
result  of  conditions  existing  after  World 
bar  II,  there  is  un  immediate  need  for  the 
authority  granted  by  this  Act,  and  this 
Act  being  necessary  for  the  immediate 
preservation  of  the  public  peace,  health 
and  safety,  an  emergency  exists  within 
the  meaning  of  the  Constitution  of  the 
State  of  Missouri  # ' Certainly  it 

cannot  be  said  that  this  declaration  is 
such  a mere  conclusion  as  to  invalidate 
the  act  as  an  improper  expression  of  an 
emergency.  See  also  the  provisions  of 
the  Federal  Act  and  its  expressed  purposes. 

42  U.S.C.A.  Secs.  I571-l574.n 

Keeping  in  mind  the  history  of  this  legislation  and  its 
avowed  purpose,  it  next  becomes  pertinent  to  determine  whether 
dormitories  designed  for  the  use  of  married  students  fall  within 
the  definition  of  "project”  heretofore  quoted. 

The  word  "dormitory"  has  been  the  subject  of  judicial  in- 
quiry in  three  previous  cases  decided  by  the  Supreme  Court  of 
this  state.  .one  of  the  cases  purports  to  establish  the  criteria 
by  which  the  particular  usa^e  of  a building  constitutes  such  a 
building  to  be  a "dormitory  but  it  is  noted  that  the  Supreme 
Court  aid  hold  that  a seven  story  non-f lreproof  building, 
occupied  by  a club,  which  contained  kitchen,  dining  room, 
library,  banquet  and  dancing  hall,  and  eighty-five  bedrooms, 
was  a building  included  within  that  category.  The  cases  men- 
tioned are  Kanus  v.  Boatmen's  Bank,  214  S.V.  156,  279  Mo.  332; 
Newell  v.  Boatmen's  Bank,  216  S.  . 913,  279  Mo.  663;  and  Kagill 
v.  Boatmen's  Bank,  232  S.'.  . 443,  233  Mo . 4^9. 


-3“ 


Honorable  Frederick  A.  Middlebush 


We  do  not  believe,  therefore,  that  the  possible  inclusion 
of  kitchen  facilities,  which  apparently  is  contemplated  as 
you  have  described  the  proposed  construction  to  be  for  married 
students,  would  have  the  effect  of  depriving  buildings  primarily 
designed  for  sleeping  quarters  cf  their  cnaracteristics  of 
"dormitories.” 

V.e  furtner  believe  that  this  construction  of  the  statute 
is  in  accord  with  conditions  which  were  perhaps  not  within  the 
contemplation  of  the  General  Assembly  at  the  time  of  the  enact- 
ment of  Chapter  16 RSMo  19^+9 • In  this  regard,  we  take  cognizance 
of  the  great  influx  of  married  students  into  state  educational  in- 
stitutions, primarily  resulting  from  the  opportunity  to  do  so  be- 
ing afforded  ex-members  of  the  .^roied  Forces  under  the  so-called 
"GI  Bill  of  Rights."  We  think  that  a reasonable  construction  of 
the  statute  would  authorize  the  Board  of  Curators  of  the  University 
of  Missouri  to  construct  such  facilities,  subject  to  the  limita- 
tions and  qualifications  with  respect  to  the  payment  of  the  costs 
thereof  embodied  in  Chapter  176,  RSMo  19U9. 


CONCLUSION 

in  the  premises,  we  are  of  the  opinion  that  the  Board  of 
Curators  of  the  University  of  the  State  of  Missouri  is  authorized 
to  construct  married  student  apartment  dormitories  under  the  pro- 
visions of  Chapter  176,  RSMo  1949. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Will  F.  Berry,  Jr. 

Yours  very  truly. 


WFB : vlw 


JOHN  M.  x, ALT  ON 
Attorney  General 


CRIMINAL  LAW:  ) Pines  imposed  in  criminal  cases  on  change  of 

CHANGE  OF  VENUE:  ) venue  shall  be  paid  into  the  county  where  the 
PINES:  ) indictment  was  found  or  the  prosecution 

) originally  instituted. 


FILED 


November  6,  1953 


Honorable  Joe  E.  Miller 
Prosecuting  Attorney 
Carroll  County 
Carrollton,  Missouri 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion  which  reads: 

"Two  criminal  cases  came  to  Carroll  County, 

Missouri,  on  change  of  venue  from  Clay  County, 

Missouri.  Each  defendant  r ceived  a fine  as 
a sentence  upon  a plea  of  guilty.  Should  the 
fine  money  paid  into  court  stay  in  Carroll 
County  or  should  it  be  sent  back  to  Clay  County 
where  the  case  originated?” 

Under  Section  550.120  HSMo,  19i;9#  it  provides  that  fines 
imposed  upon  conviction  in  change  of  venue  cases  are  payable 
to  the  county  treasury  where  such  Indictments  were  originally 
?'ound  or  prosecution  originally  instituted.  Said  Section 
reads : 

"In  any  criminal  cause  in  which  a change  of 
venue  is  taken  from  one  county  to  any  other 
county,  for  any  of  the  causes  mentioned  in 
existing  laws,  and  whenever  a prisoner  shall, 
for  any  cause,  be  confined  in  the  jail  of  one 
county  for  an  offense  commi  ted  in  another 
county,  and  in  which  costs  are  liable  to  be 
paid  out  of  a county  treasury,  such  costs  shall 
be  paid  by  the  county  in  which  the  indictment 
was  found  or  the  proceedings  were  originally 
instituted;  and  in  all  cases  where  fines  are 
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imposed  upon  conviction  under  such  indict- 
ments or  prosecutions,  or  penalties  or 
forfeitures  of  penal  bonos  in  criminal  cases, 
are  collected,  by  civil  action  or  otherwise, 
payable  to  the  county,  such  fines,  penalties 
and  forfeitures  shall  be  ,aid  into  the 
treasury  of  the  county  where  such  indictment 
was  originally  found  or  such  prosecution 
originally  instituted,  for  the  benefit  of  the 
public  school  fund  of  the  county. 


CONCLUSION 


Therefore,  the  opinion  of  this  department  is  that  fines 
imposed  in  criminal  cases  on  a change  of  venue  from  Clay  County 
to  Carroll  County  shall  be  paid  into  the  treasury  of  Clay  County 
as  provided  under  Section  f>5>0.120  RSMo,  19^9. 

The  foregoing  opinion  which  I hereby  approve  was  prepared 
by  ray  Assistant,  Mr.  Aubrey  R.  Hammett,  Jr. 

Yours  very  truly 

JOHN  M.  DALTON 

ATTORNEY  GENERAL 


ARHlA 


COUNTY  COURTS: 


JOHN  LI.  DALTON 

xxxxxxxxxx 


) A county  court  speaks  only  through  its  record. 

) County  not  bound  by  oral  agreements  with  county 
) judges. 

January  22,  1953 


Honorable  Richard  D.  Moore 
Prosecuting  Attorney 
Ilowell  County 
V<est  Plains,  Missouri 


J o hr.  C.  Johns e n 

xxxxxxXx 


Dear  Sir: 

Your  request  for  an  opinion  of  this  department  has  been 
received.  The  request  is  as  follows: 

"I  would  like  your  opinion  in  regard  to  the 
following:  In  1950,  Paul  McGoldrick,  who 

was  at  the  time,  treasurer  of  Howell  County, 
was  indicted  for  embezzlement  of  State  funds. 

At  the  same  time  his  brother,  Harry  McGoldrick, 
who  had  been  treasurer  of  Howell  County  prior 
to  Paul’s  term,  was  indicted  for  embezzlement 
also* 

"The  County  Court  of  Howell  County  instigated 
an  action  against  the  bondsmen  of  Harry  and 
Paul  McGoldrick  for  the  amount  the  Treasurer’s 
office  was  short,  amounting  to  approximately 
$16,000,  I understand.  The  bondsmen  paid 
this  amount  of  money  to  the  County  Court 
and  the  Court  dismissed  the  action  against 
them.  At  the  time,  the  money  was  paid  under 
protest  and  the  Court  made  an  oral  promise 
to  the  bondsmen  that  if  the  McGoldrioks  were 
not  subsequently  convicted  of  the  charges, 
they  would  pay  this  money  back  to  the  bonds- 
men. The  embezzlement  charges  were  subse- 
quently dismissed  against  the  McGoldricks, 
after  several  trials  had  been  had,  and  the 
State  failed  to  get  a conviction. 

"The  bondsmen  are  now  demanding  that  the 
County  Court  pay  them  back  the  sum  they 
paid  into  the  Court  in  accordance  with  the 
Court's  oral  agreement.  The  Court,  under 
these  circumstances,  wants  to  'enow  if  they 
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have  authority  to  pay  back  this  money  to 
the  bondsmen.  I had  advised  them  that 
under  my  understanding  of  the  law  they  do 
not  have  this  authority  and  they  desired 
I write  the  Attorney  General  and  get  an 
opinion  from  your  office," 

We  assume  the  records  of  the  County  Court  of  Howell 
County  show  that  the  ex  county  treasurers,  Harry  and  Paul 
McGoldrick,  were  in  debt  to  the  county  on  account  of  misappro- 
priation of  county  funds;  that  suit  was  ordered  filed  to 
recover  the  deficit,  and  that  Sixteen  Thousand  (#l6,000) 
Dollars  or  approximately  that  amount  was  accepted  by  the 
court  in  settlement  and  disposition  of  the  suit  against  the 
bondsmen  of  said  officers. 

We  first  call  your  attention  to  Section  1±32, 070,  RSMo 
19^4-9 » which  is  as  follows: 

"No  county,  city,  town,  village,  school 
township,  school  district  or  other  muni- 
cipal corporation  shall  make  any  contract, 
unless  the  same  shall  be  wlt’hZn  the  scope 
of  its  powers  or  be  e'xprossly  autho'rlzod 
by  law,  nor  unless  such  contract  be  made 
upon  a consideration  wholly  to  be  performed 
or  executed  subsequent  to  the  making  of  the 
contract;  and  such  contract,  including,  the 
consideration,  aha lT~bo  in  writing  and  dated 
when  made,'  and  shall  bo  subscribed  by  the 
parties  thereto,  or  their  agents  authorized 
by  law  and  duly  appointed  and  authorized  in 
, writing.*1 


(Emphasis  ours.) 

We  next  call  your  attention  to  the  case  of  Arbyrd  Compress 
Co.  v.  City  of  Arbyrd,  (Mo.  App.),  2I4.6  S.W.  (2d)  lOlj.,  109, 
where  the  court  said: 

"The  county  court  is  a court  of  limited 
jurisdiction  and  can  only  exercise  such 
powers  as  are  expressly  given  it  by  statute. 

It  had  no  legal  power  whatsoever  to  exercise 
jurisdiction  in  matters  pertaining  to  the 
exclusion  of  plaintiff's  property  from  the 
city  limits  of  defendant  city  and  its  judg- 
ment touching  that  subject  was  a nullity. 
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In  Decker  v.  Diemer,  229  Mo.  2 97,  322,  Lamm,  J.,  speaking 
for  the  Supreme  Court  In  Banc,  said! 

"So  the  evidence  of  Mr.  West  (delivered 
on  December  3,  1909)  to  the  effect  that 
he  was  told  by  the  Judges  of  the  county 
court  that  they  had  no  money  to  pay  his 
account  for  services  rendered  in  1909  is 
of  no  probative  value.  The  county  court 
speaks  by  Its  record.  The  talk  of  a judge 
outs  Ido  the  'record  of  hlr  court  Ts  no  evi- 
dence of  the  state  of  accounts  shown  by 
the  books . Fur  the  more , .Ve  s t * s services 
for  19^9  were , primarily,  chargeable 
against  the  revenues  of  that  year." 

* (hmphasis  ours.) 

In  Boatright  v.  Saline  County,  (Mo.  Sup.),  169  S.W.  (2d) 
371 » 372,  we  find  the  following! 

" « » * In  the  latter  case  the  Court  of 
Appeals  said:  'A  County  Court  may  speak 
only  through  its  records,  and  ex  officio, 
verbal  understandings  with  county  Judges 
are  not  valid  and  binding.* 

"The  consent  and  approval  of  the  county 
court  must  be  made  a matter  of  record.  A 
couhiy  cannot  bo  made  liable  for  sums , a.H 
In  this  case  $3*720 (5,  merely  upon  the  oraT 
expressions  of  the  ‘members  of~  the  court.  * * " 

(Emphasis  ours.) 

From  the  above -quoted  statute  and  authorities,  we  are  of 
the  opinion  that  the  County  of  Howell  could  in  no  way  be  held 
liable  for  the  funds  mentioned  in  your  request.  A county 
court  may  speak  only  through  its  records.  Verbal  agreements 
made  by  county  Judges,  not  entered  of  record,  are  not  valid 
and  binding  on  the  county.  Your  county  court  has  no  authority, 
under  the  stated  facts,  to  return  the  funds  paid  into  the 
county  treasury  in  settlement  of  the  suit  against  the  ex- 
treasurers* bondsmen. 
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CONCLUSION 


It  Is  the  opinion  of  this  department  that  the  judges  of 
your  county  court  cannot  bind  the  County  of  Howell  by  an  oral 
understanding  to  return  to  bondsmen  money  already  paid  into 
the  county  treasury  in  settlement  of  the  suit  filed  against 
said  bondsmen.  The  county  court  has  no  authority,  on  the 
above  state  of  facts,  to  return  this  money  to  the  bondsmen. 


This  opinion,  which  I hereby  approve,  was  prepared  by  my 
Assistant,  Mr.  Grover  C.  Huston. 


Respectfully  submitted, 


JOHN  M.  DALTON 
Attorney  General 


GCH:  VLB 


CIRCUIT  CLERK 
SX  OFFICIO  RECORDER: 


FILED 

42 


Circuit  clerk  and  ex  officio  recorder  of 
a county  of  the  fourth  class  within  a 
prescribed  population  and  assessed  valua- 
tion is  entitled  to  salary  in  the  amount 
of  *>3150. 


February  3,  19!?3 


Honorable  Garner  L.  Moody 
Prosecuting  Attorney  of 

Wright  County 
Hartville,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  recent  request  for  an  official 
opinion  of  this  office  which  request  reads  as  follows: 

"There  has  been  some  question 
about  the  salary  for  the  Circuit 
Clerk  and  Recorder  of  this  county. 

I would  like  for  you  to  give  me  an 
opinion  on  the  following  question. 

"What  is  the  salary  of  a Circuit 
Clerk  and  Recorder  for  a fourth  class 
County?" 

For  the  purpose  of  this  opinion,  we  note  that  Aright  County 
is  a county  of  the  fourth  class  with  a population  as  indicated  by 
the  1950  census  of  population  count  of  at  least  fifteen  thousand 
and  less  than  seventeen  thousand  five  hundred  inhabitants  and  with 
an  assessed  valuation  of  more  than  five  million  dollars. 

We  now  refer  you  to  Section  4S3.370,  RSMo  1949,  relating  to 
the  compensation  of  a circuit  clerk  and  recorder  in  counties  of  the 
fourth  class,  which  reads  in  part  as  follows: 

"1.  The  circuit  Clerk  and  recorder 
in  counties  of  the  fourth  class  in  this 
state  shall  receive  annually  for  his 
services  the  following: 
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************* 

" (4)  In  counties  having  a population 
of  fifteen  thousand  and  less  than  seven- 
teen thousand  five  hundred  the  sum  of 
one  thousand  nine  hundred  dollars; 

* * *.» 

Section  483.375,  RSIo  1949*  provides  an  additional  compensa- 
tion to  that  provided  in  Section  483.370  for  services  as  clerk  of 
the  juvenile  division  of  the  circuit  court  and  as  a member  of  the 
board  of  jury  commissioners.  Said  section  reads  in  part  as  follows: 

"In  addition  to  the  compensation  provided 
for  in  section  483.370,  the  circuit  clerk 
and  recorder  of  counties  of  the  fourth 
class  shall  receive  the  following  compen- 
sation per  annum: 

"(1)  For  his  services  as  clerk  of 
the  juvenile  division  of  the  circuit 
court,  the  following: 

************* 

"(d)  In  counties  having  a popu- 
lation of  fifteen  thousand  and  less 
than  seventeen  thousand  five  hundred 
the  sum  of  four  hundred  dollars;  and 

************* 

"(2)  For  the  performance  of  his  duties 
as  a member  of  the  board  of  jury  commis- 
sioners and  ex  officio  clerk  thereof,  the 
sun  of  one  hundred  fifty  dollars." 

Section  483.367,  Revised  Statutes  of  Missouri  Cumulative 
Supplement  1951,  enacted  by  the  Sixty-sixth  General  Assembly  speci- 
fies a compensation  for  the  circuit  clerk  and  recorder  of  a county 
of  the  fourth  class  for  his  duties  as  parole  commissioner.  Said 
section  reads  in  part  as  follows: 
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"For  the  oerformance  of  all  duties  imposed 
upon  him  as  parole  commissioner,  the  clerk 
of  the  circuit  court  shall  receive,  in 
addition  to  all  other  compensation  now 
allowed  by  law,  the  following  compensation, 
payable  out  of  the  county  treasury: 

***************** 

"(2)  In  fourth  class  counties  where 
the  assessed  valuation  is  more  than  five 
million  dollars, seven  hundred  dollars; 

* * *." 

Under  the  above  provisions,  we  are  of  the  opinion  that  the 
salary  of  the  circuit  clerk  and  ex  officio  recorder  of  a county  of 
the  fourth  class  is  in  the  amount  of  $3150*  Of  course,  since  you 
ask  for  the  salary  of  said  officer,  we  have  not  taken  into  con- 
sideration such  fees  as  the  officer  may,  by  law,  be  entitled  to 
retain. 


COKJiU^IOM 

Therefore,  it  is  the  opinion  of  this  office  that  the  salary 
of  a circuit  clerk  and  ex  officio  recorder  of  a county  of  the  fourth 
class  having  a population  of  at  least  fifteen  thousand  and  less  than 
seventeen  thousand  five  hundred  inhabitants  and  an  assessed  valuation 
of  more  than  five  million  dollars  is  in  the  amount  of  ,3150,  exclusive 
of  such  fees  as  the  officer  may  be  entitled  to  by  law  to  retain. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  assistant,  Mr.  D.  D.  Guffey. 


Very  truly  yours. 


JOHN  k,  0 ALTON 
Attorney  General 
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Sheriff  not  entitled  to  mileage  for 
arresting  a person  in  the  act  of 
committing  a criminal  offense 
several  miles  from  county  seat  and 
bringing  him  to  jail 


February  4,  1953 


Mr.  Richard  D.  Moore 
Prosecuting  Attorney 
Howell  County 
West  Plains,  Missouri 

Dear  Sir: 

In  December  your  predecessor  requested  an  opinion  of  this 
department.  We  are  assuming  that  you,  as  Prosecuting  Attorney 
of  Howell  County,  would  be  interested  in  receiving  the  opinion 
as  requested,  so  we  are  submitting  our  opinion  on  the  basis  of 
the  letter  written  to  this  office  by  your  predecessor.  That 
letter,  in  part,  reads: 

"Our  sheriff  has  asked  this  office  for 
an  opinion  as  to  fees  in  criminal  cases 
on  a matter  which  I am  not  sure  of  and 
I therefore  submit  the  questions  to  your 
office  and  would  like  an  opinion  as  early 
as  convenient. 

"(1)  In  case  where  the  sheriff  apprehends 
a subject  in  the  act  of  committing  an  of- 
fense, say  drunken  driving  or  careless  and 
reckless  driving  say  20  or  25  miles  from 
the  county  seat,  arrests  him,  brings  him  to 
jail  that  night  and  files  complaint  the  next 
day,  would  he  be  entitled  to  a warrant  and 
to  charge  mileage  for  bringing  the  prisoner 
to  jail? 

" (2)  Where  the  Highway  Patrol  apprehends  a 
subject  in  the  commission  of  a crime  and 
brings  him  and  puts  him  in  jail  and  files 
complaint  against  him,  is  it  the  duty  of  the 
Magistrate  to  issue  a warrant  in  such  a case 
and  is  the  sheriff  entitled  to  service  and 
charge  his  regular  fee  for  such  service?" 
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As  we  construe  your  first  question,  you  have  inquired 
whether  or  not  the  sheriff  in  your  county  would  be  entitled 
to  receive  mileage  for  bringing  a prisoner  to  jail  where  the 
sheriff  apprehends  and  arrests  said  prisoner  in  the  act  of 
committing  an  offense  several  miles  from  the  county  seat. 

Regarding  the  compensation  of  sheriffs  in  counties  of 
the  third  class.  Section  57.360,  RSMo  1949,  in  part,  provides: 

"The  sheriff  in  counties  of  the  third  class 
shall  receive  annually  for  his  official  ser- 
vices in  connection  with  the  investigation, 
arrest , prosecution,  custody,  care,  feeding, 
commitment  and  transportation  of  persons 
accused  of  or  convicted  of  a criminal  of- 
fense , the  following  sums:  * * * 

(Emphasis  ours.) 

Under  the  above  section  the  sheriffs  of  third  class  counties 
are  compensated  by  salary,  as  provided  in  the  statute,  based  on 
the  population  of  the  county. 

There  are  other  statutes  under  which  sheriffs  are  allowed 
mileage  for  their  services  in  criminal  cases.  However,  the 
statutes  are  specific  in  stating  the  purposes  for  which  mileage 
is  allowed.  For  example,  Section  57.300,  RSMo  1949,  gives 
sheriffs  mileage  in  serving  venire  summonses,  writ,  subpoenas 
or  other  orders  of  court  when  served  more  than  five  miles  from 
the  place  where  court  is  held. 

The  statute  which  touches  more  closely  in  covering  the 
situation  which  you  have  presented  is  Section  57.430,  Supp., 

RSMo  1951,  which,  in  part,  provides: 

"In  addition  to  the  salary  provided  in 
Sections  57.390  and  57.400,  the  county 
court  shall  allow  the  sheriffs  and  their 
deputies,  payable  at  the  end  of  each  month 
out  of  the  county  treasury,  actual  and 
necessary  expenses  for  each  mile  traveled 
in  serving  warrants  or  any  other  criminal 
process  not  to  exceed  seven  cents  per  mile, 
and  actual  expenses  not  to  exceed  seven 
cents  per  mile  for  each  mile  traveled,  the 
maximum  amount  allowable  to  be  seventy-five 
dollars  during  any  one  calendar  month  in 
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the  performance  of  their  official  duties  in 
connection  with  the  investigation  of  persons 
accused  of  or  convicted  of  a criminal  offense. 

When  mileage  is  allowed,  it  shall  be  computed 
from  the  place  where  court  is  usually  held, 
and  when  court  is  usually  held  at  one  or  more 
places,  such  mileage  shall  be  computed  from 
the  place  from  which  the  sheriff  or  deputy 
sheriff  travels  in  performing  any  service. 

When  two  or  more  persons  who  are  summoned, 
subpoenaed,  or  served  with  any  process,  writ, 
or  notice,  in  the  same  action,  live  in  the 
same  general  direction,  mileage  shall  be 
allowed  only  for  summoning,  subpoenaing  or 
serving  of  the  most  remote." 

However,  under  the  facts  which  you  have  presented  in  your 
first  question,  we  do  not  believe  that  they  would  constitute  an 
investigation  for  which  the  sheriff  could  be  compensated  under 
the  above  statute . 

The  Supreme  Court  of  Missouri  has  many  times  held  that 
for  a public  officer  to  be  compensated  for  services  rendered, 
such  as  a fee,  salary  or  mileage,  he  must  point  to  the  statute 
authorizing  such  payment,  and  unless  the  statute  clearly  pro- 
vides for  such  payment  the  services  rendered  by  such  public 
officer  are  deemed  to  be  gratuitous.  Thus,  in  Nodaway  County 
v.  Kidder,  344  Mo.  795,  129  S.W.  (2d)  857,  860,  the  rule  is 
stated  as  follows: 

"The  general  rule  is  that  the  rendition  of 
services  by  a public  officer  is  deemed  to 
be  gratuitous,  unless  a compsation  there- 
for is  provided  by  statute.  If  the  statute 
provides  compensation  in  a particular  mode 
or  manner,  then  the  officer  is  confined  to 
that  manner  and  is  entitled  to  no  other  or 
further  compensation  or  to  any  different 
mode  of  securing  same.  Such  stautes,  too 
must  be  strictly  construed  as  against  the 
officer.  State  ex  rel.  Evans  v.  Gordon, 

245  Mo.  12,  28  149  S.W.  638;  King  v. 

Riverland  Levee  Dist.,  218  Mo.App.  490, 

493,  279  S.W.  195  196;  State  ex  rel. 

Wedeking  v.  McCracken,  60  Mo.App.  650,  656. 
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"It  is  well  established  that  a public  officer 
claiming  compensation  for  official  duties 
performed  must  point  out  the  statute  autho- 
rizing such  payment.  State  ex  rel.  Buder  v. 

Hackmann,  305  Mo.  342,  265  S.W.  532,  534; 

State  ex  rel.  Linn  County  v.  Adams,  172  Mo. 

1,  7,  72  S.W.  655;  Williams  v.  Chariton 
County,  85  Mo.  645." 

Since  under  the  rule  as  stated  in  the  above  case  the  statute 
must  clearly  authorize  the  payment  of  compensation  or  mileage  and 
that  the  statute  must  be  strictly  construed  against  the  officer, 
we  must  conclude,  in  answer  to  your  first  question,  that  there  is 
no  statute  clearly  authorizing  mileage  for  the  sheriff  under  the 
facts  which  you  have  presented. 

In  connection  with  the  second  question  which  you  have  pre- 
sented, we  are  enclosing  a copy  of  an  opinion  submitted  to  the 
Magistrate  of  Webster  County  under  date  of  August  13,  1947, 
which  we  believe  substantially  answers  your  inquiry. 

CONCLUSION 


In  the  premises,  it  is  the  opinion  of  this  department  that 
a sheriff  who  arrests  a person  in  the  act  of  committing  a criminal 
offense  several  miles  from  the  county  seat  and  takes  him  to  jail 
would  not  be  entitled  to  receive  mileage  for  bringing  such  person 
to  jail. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Frank  Thompson. 

Very  truly  yours , 


JOHN  M.  DALTON 
Attorney  General 


Enc. 

(Opinion  enc:  Hon.  Cline  C.  Herren) 
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liability  for  merchants  tax  of  merchant  selling 
business,  and  liability  of  purchaser  of  said 


business* 


February  6,  1953 


Opinion  No.  63 

Honorable  Garner  L,  Moody 

Prosecuting  Attorney  John  C.  Johnson 

Wright  County  xxxxxxxxx 

Hartville,  Missouri 


Dear  sirt 


This  will  acknowledge  receipt  of  your  request  for  an 
opinion,  which  reads* 

"The  question  has  come  up  in  our  county 
concerning  merchant^  tax  as  follows t 

"Is  a merchant  who  was  in  business  on 
January  1,  1952,  who  had  a stock  of  goods 
and  filed  a statement  for  tax  assessment 
as  required  by  law,  and  who  later  in  1952 
sells  his  business*  liable  for  the  full 
amount  of  1952  taxes  on  such  merchandise 
as  assessed? 

"What  are  the  liabilities  of  the  second 
or  purchasing  merchant  as  to  1952  taxes?" 

The  general  principle  of  law  is  that  taxes  lawfully 
assessed  when  paid  cannot  be  refunded  in  the  absence  of 
statutory  authority  to  refund  such  taxes.  This  rule  even 
seems  to  prevail  In  cases  of  taxes  Illegally  exacted.  In 
State  ex  rel*  S,  S,  Kresge  Co*  v*  Howard,  208  S.W.  (2d)  247, 
l.c.  249,  250,  357  Mo.  302,  the  Court  said* 

"We  now  consider  the  validity  of  the  claim 
and  the  appropriation  for  its  payment.  The 
refund  of  taxes  illegally  exacted  is  ordi- 
narily a matter  of  governmental  grace.  On 
grounds  of  public  policy,  the  law  discour- 
ages suits  for  the  refund  of  taxes  illegally 
levied  and  collected,  and  has  imposed  many 
restrictions  on  their  recovery.  It  Is 
generally  held  that  taxes  voluntarily  paid 
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Without  compulsion,  although  levied  under 
an  unconstitutional  statute,  cannot  he 
refunded  without  the  aid  of  a statutory 
remedy,  51  Am.  Jur.  Taxation  Sec.  1167 . ' 

See  also  State  ex  rel.  Rice  v.  Powell,  44  Mo . 436;  Couch 
v,  Kansas  City,  $0  S*W.  117,  127  Mo.  436;  and  Kansas  City  ex 
reL  Elliott  v.  Holmes,  106  S.W.  559,  127  Mo.  App.  620, 

The  assessment  of  merchants  tax  is  for  the  calendar  year 
January  1 to  December  31,  or  in  ease  one  shall  commence  busi- 
ness after  January  1,  then  from  the  date  he  commences  business 
until  December  31  of  the  same  year.  Section  150.040,  V.A.M.S., 
reads; 

“Merchants  shall  pay  an  ad  valorem  tax 
equal  to  that  Which  is  levied  upon  real 
estate,  on  the  highest  amount  of  all  goods, 
wares  and  merchandise  which  they  may  have 
in  their  possession  or  under  their  control, 
whether  owned  by  them  or  consigned  to  them 
for  sale,  at  any  time  between  the  first 
Monday  in  January  and  the  first  Monday  In 
April  in  each  year;  provided,  that  no  com- 
mission merchant  shall  be  required  to  pay 
any  tax  on  any  unmanufactured  article,  the 
growth  or  produce  of  this  or  any  other 
state,  which  may  have  been  consigned  for 
sale,  and  in  which  he  has  no  ownership  or 
interest  other  than  his  commission.” 

Merchandise  in  this  State  is  not  listed  for  taxation  as 
other  personal  property,  but  the  merchant  must  apply  for  a 
license,  and  without  it,  he  cannot  operate  his  business.  The 
merchants  tax  amounts  to  and  is  equivalent  to  an  ad  valorem 
tax  levied  on  real  estate,  but  in  this  instance,  on  the  highest 
amount  of  goods,  wares  and  merchandise  In  possession  at  a 
specified  time. 

In  State  ex  rel.  v.  Alt,  224  Mo.  493#  l»o«  507,  508,  the 
Court  said; 

" * * * In  this  State  merchandise  is  not 
listed- for  taxation  as  other  personal 
property,  but  instead  the  merchant  must 
apply  for  a license  to  trade  as  such,  and 
without  which  he  subjects  himself  to  a 
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forfeiture  to  be  recovered  by  indictment . 

He  must  give  bond  conditioned  for  the  pay- 
ment <f  the  tax.  It  IS,  however,  provided 
that  merchants  shall  pay  an  ad  valorem  tax 
equal  to  that  which  Is  leviecHupon  real 
estate,  on  the  highest  amount  of  goods, 
wares  and  merchandise  which  they  may  have 
in  their  possession  at  any  time  between 
the  first  Monday  of  March  and  the  first 
Monday  of  June  in  each  year.  It  Is  this 
amount,  furnished  by  a sworn  statement 
Of  the  merchant,  that  forms  the  basis 
upon  Which  the  various  state,  county, 
school  and  municipal  taxes  are  levied." 

One  of  the  primary  rules  of  statutory  construction  is 
to  ascertain  and  give  effect  to  expressed  legislative  intent. 
See  State  ex  Inf.  Rice  ex  re 1.  Allman  v.  Hawk,  228  S.  W.  (2d) 
785,  $60  Mo.  4§0{  also  Riley  v.  Hollard,  243  S.W,  (2d)  79.  , 

Section  I50.IOO,  V.A.M.S.,  provides  that  no  person  shall 
deal  as  a merchant  without  first  obtaining  a license,  and 
reads  * 

"No  person,  corporation,  copartnership  or 
association  of  persons  shall  deal  as  a mer- 
chant without  a license  first  obtained 
according  to  lawj  and  every  applicant  for 
a license  shall  affirmatively  state  in  a 
written  application  whether  goods,  wares 
and  merchandise  are  to  be  sold  by  appli- 
cant at  wholesale,  at  retail,  or  at  both 
wholesale  and  retail.  Every  person  or 
corporation  so  offending  shall  upon  con- 
viction thereof  be  deemed  guilty  of  a 
misdemeanor. " 

Section  150,160,  V.A.M.S.,  further  provides  that  before 
any  person  shall  obtain  a license  to  vend  merchandise,  he 
shall  execute  a bond  conditioned  that  he  will,  before  the 
31st  day  of  December  following,  pay  all  the  merchants  tax 
due.  Said  section  reads* 

"Any  person,  corporation  or  copartnership 
of  persons  applying  for  a license  to  vend 
merchandise  shall,  before  he  or  they  shall 
receive  such  license,  execute  a bond  to  the 
State,  with  good  and  sufficient  surety. 
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conditioned  that  he  will  on  or  before  the 
thirty-first  day  of  December  following* 
pay  to  the  collector  of  the  proper  county 
all  merchants  tax  due , which  bond  shall  be 
approved  by  the  collector  and  his  approval 
endorsed  thereon}  provided,  that  said  bond 
shall  hot  be  required  where  any  person, 
corporation  or  copartnership  of  persons 
has  obtained  and  paid  a license  as  required 
by  law  for  a period  of  five  continuous  years 
immediately  preceding  an  application  for  a 
license  for  the  current  year,  but  the  actions 
authorized  in  sections  150.010  to  150,290 
for  default  of  said  bonds  shall  be  prose- 
cuted against  such  person,  corporation  or 
copartnership  of  persons,  notwithstanding 
the  fact  that  no  such  bond  has  been  given.” 

In  State  ex  rel.  v.  Rodeeker,  145  Mo,  450,  the  defendant 
ceased  doing  business  between  the  first  Monday  in  March  and 
the  first  Monday  in  June  and  the  court  held  that  his  bond  was 
forfeited  for  falling  to  file  a statement  of  goods  on  hand 
between  these  dates  and  pay  the  taxes  thereon. 

Section  150.18©,  RSMo  1949,  further  provides  that  when 
any  merchant  shall  commence  business  after  the  first  Monday 
in  January,  he  is  required  to  execute  a bond  that  he  will 
furnish  the  required  statement  of  the  largest  amount  of  goods 
on  hand  between  the  first  day  of  the  month  he  commences  busi- 
ness and  the  first  day  of  the  next  January,  upon  which  state- 
ment he  shall  pay  a tax,  and  reads: 

"When  any  merchant  shall  commence  the 
business  of  merchandising  in  any  county 
in  this  state  after  the  first  Monday  in 
January,  in  any  year,  he  shall  execute  a 
bond  as  provided  for  in  section  150*160, 
conditioned  that  he  will  furnish  to  the 
collector  of  his  county  a statement,  veri- 
fied as  herein  required,  of  the  largest 
amount  of  goods,  wares  or  merchandise  which 
he  had  cn  hand  or  subject  to  his  control, 
whether  owned  by  himself  or  consigned  to 
him  for  sale,  on  the  first  day  of  any  month 
between  the  time  when  he  commenced  business 
as  a merchant,  and  the  said  first  day  in 
January  next  succeeding;  upon  which  state- 
ment he  shall  pay  a tax  based  upon  the 
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same  rate  as  other  merchants,  to  be  deter- 
mined by  the  number  of  months  in  business 
in  any  calendar  year." 

Since  this  is  in  the  nature  of  a license  tax  issued  in 
the  name  of  and  to  the  individual  merchant,  under  the  fore- 
going statutes  and  in  the  absence  of  a Statute  authorising  a 
transfer  of  said  license  or  tax  to  the  purchaser,  we  believe 
that  it  was  the  legislative  intent  in  enacting  said  statutes 
that  the  purchaser  of  any  such  business  cannot  operate  said 
business  upon  the  license  issued  to  the  seller  of  said  busi- 
ness, notwithstanding  the  fact  that  the  purchase  is  consummated 
during  the  calendar  year  in  which  the  former  owner  was  duly 
licensed  and  prior  to  the  expiration  of  the  license  Issued  to 
him. 


CONCLUSION 


Therefore,  It  is  the  opinion  of  this  department  that  the 
merchant,  who  was  in  business  on  January  1,  1952,  and  who 
filed  a statement  for  tax  assessment  purposes  later  during 
the  year1  s business,  is  liable  for  the  full  amount  of  tax 
assessed  in  accordance  with  the  statement  filed  by  said  mer- 
chant . Furthermore,  the  purchaser  of  said  business  during  1952 
is  required  to  make  application  for  a license  and  is  liable  for 
taxes  based  upon  a statement  to  be  filed  by  him  in  1952  as  pro- 
vided by  law. 

The  foregahg  opinion,  which  I hereby1  approve,  was  prepared 
by  my  Assistant,  Mr*  Aubrey  R*  Hammett,  Jr. 

Yours  Very  truly. 


JOHN  M.  DALTON 
Attorney  General 
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SCHOOLS:  Nomination  of  a member  of  a board  of  directors  of  a 

ELECTIONS:  school  district  by  principal  of  high  school  under 
Section  165.657,  RSMo  19^9>  will  not  invalidate  his 
election  if  the  election  is  otherwise  nroperiy  conducted. 


Honorable  Weldon  W.  (Whitey)  Moore 
Prosecuting  Attorney 
Texas  County 
Houston,  Missouri 


Dear  Mr.  Moore: 


This  will  acknowledge  receipt  of  your  rerue st  for  an 
opinion,  which  reads: 

"Pursuant  to  the  provisions  of  Section  165.657, 
Revised  Statutes  of  Missouri,  19^4-9*  a meeting 
of  the  Boards  of  Directors  of*  the  various 
School  Districts  in  this  County  was  held  for 
the  purpose  of  electing  two  Board  Members. 

One  of  the  members  elected,  received  a major- 
ity of  the  votes  cast  by  the  Boards  of  Direc- 
tors of  the  various  School  Districts,  but  his 
nomination  did  not  come  from  a Member  of  a 
Board  of  Directors  of  any  School  District. 

He  was  nominated  by  the  Principal  of  a High 
School  in  this  County.  I should  like  to  know 
whether  or  not,  in  your  opinion,  the  Member 
so  elected  is  legally  elected?" 

Section  165.657,  RSMo  19^4-9,  reads: 

"1.  There  is  hereby  created  in  each  county 
of  Missouri  a * County  Board  of  Education.’ 
Within  sixty  days  after  sections  165.657  to 
165.707  take  effect  each  county  superinten- 
dent shall  call  a meeting  of  the  members  of 
the  boards  of  education  and  boards  of  direc- 
tors of  the  various  school  districts  in  his 
county  in  accordance  with  the  provisions  of 
sections  165.033  and  l67.HO,  RSMo  19U-9 • 

The  meeting  shall  organize  by  the  election 
of  one  of  its  members  as  chairman.  The 
county  superintendent  of  schools  shall  serve 
as  secretary  of  the  meeting.  Each  member  of 
every  school  board  within  the  county  shall 
be  entitled  to  one  vote. 
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”2.  When  organized  as  above  provided  the 
meeting  shall  proceed  to  elect  a county 
board  of  education  of  six  members.  Initially 
two  members  shall  be  elected  for  a term  to 
expire  on  the  second  Tuesday  of  April,  1952* 
two  for  a term  to  expire  on  the  second  Tuesday 
of  April,  1951*  and  two  for  a term  to  expire 
on  the  second  Tuesday  of  April,  1950.  After 
the  expiration  of  the  initial  terms,  members 
elected  shall  serve  for  terms  of  three  years. 
Each  person  so  elected  shall  be  a citizen  of 
the  United  States  and  of  the  state  of  Missouri, 
a resident  householder  of  the  county,  and  shall 
be  not  less  than  tv/enty-four  years  of  age.  Not 
more  than  three  members  of  such  board  shall  re- 
side in  any  county  court  district  and  not  more 
than  one  member  of  said  board  shall  be  chosen 
from  the  same  municipal  township  or  school 
district,  except  that  if  there  be  less  than 
three  municipal  townships  or  school  districts 
in  any  county  court  district,  such  district 
shall  have  as  many  members  of  the  board  as  it 
may  contain  municipal  townships  or  school  dis- 
tricts and  the  remainder  of  such  board  shall 
be  elected  at  large  but  shall  reside  in  said 
county  court  district. 

"3.  In  1949  and  annually  thereafter  each 
county  superintendent  of  schools  shall  call 
a meeting  of  the  members  of  the  boards  of 
education  and  boards  of  directors  of  the 
various  school  districts  in  his  county  in 
accordance  with  the  provisions  of  sections 
16^.033  and  l67.HO,  RSMo  1949,  to  be  held 
at  ten  o’clock  a.  m.  on  the  second  Tuesday 
in  April,  and  such  meeting  shall  fill  all 
existing  vacancies  in  the  county  board  of 
education. 

In  the  election  of  the  first  county 
board,  nominations  shall  first  be  made  from 
the  floor  to  fill  one  of  the  longest  terms, 
and  each  office  to  be  filled  shall  be  voted 
upon  separately.  Election  of  each  board 
member  shall  be  by  majority  vote  by  ballot.” 
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This  meetinr  was  apparently  not  the  first  meeting  called 
to  elect  the  members  of  the  first  board  of  directors  of  said 
school  district  since  only  two  members  were  elected.  While 
the  foregoing  statute  provides  for  the  election  of  the  first 
county  board,  in  that  nominations  shall  first  be  made  from 
the  floor  (see  paragraph  !}.),  there  is  no  further  guide  as  to 
how  nominations  thereafter  shall  be  made.  However,  it  is 
apparent  that  such  nominations  shall  be  made  by  members  of 
the  various  boards  attending  said  meeting. 

You  state  that  the  nomination  of  one  member  elected  and 
receiving  a majority  of  the  votes  cast  was  nominated  by  a 
principal  of  a high  school  in  your  county.  In  the  absence 
of  some  specific  statute  designating  how  you  shall  nominate 
members  of  said  board,  we  doubt  if  this  in  itself  would 
prevent  said  nominee  from  being  elected  if  said  election 
was  otherwise  properly  conducted. 

The  general  rule  as  to  the  validity  of  elections  of 
public  officers  in  the  absence  of  some  particular  statutory 
or  constitutional  provision  providing  for  nominations  is 
well  stated  in  Section  90,  2 9 C.J.S.  12l|.,  which  reads  in 
part: 


"In  the  absence  of  constitutional  or  statutory 
provision  to  the  contrary,  prior  nomination  of 
a candidate  for  public  office  is  not  essential 
to  the  validity  of  his  election,  the  mere  fact 
that  he  has  not  been  nominated  ordinarily  not 
being  regarded  as  rendering  him  ineligible  to 
office,  or  precluding  the  electors  from  voting 
for  him,  or  invalidating  votes  so  cast.  This 
is  so  notwithstanding  the  existence  of  a sta- 
tute requiring  that  candidates  who  wish  to  have 
their  names  placed  on  the  ballots  as  nominees 
shall  first  be  nominated.  * * 

In  Hunt  vs.  Mann,  101  So.  3&9#  136  Miss.  590»  the  court 
went  so  far  as  to  say  in  the  absence  of  a statute  declaring 
that  an  act  is  essential  to  the  validity  of  an  election  or 
the  omission  of  said  act  will  render  an  election  void  that 
such  statute  will  be  considered  as  merely  directory  and  not 
mandatory.  In  so  holding,  the  court  said  at  So.,  l.c.370: 

"In  determining  how  far  Irregularities  in 
party  nominations  for  office  will  affect 
the  result  of  the  general  election,  the 
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fundamental  Incuiry  is  whether  or  not  the 
irregula  rity  comolained  of  has  prevented  a 
full,  fair,  and  free  expression  of  the 
public  will.  Unless  the  statute  which  has 
been  violated  in  making  the  nomination 
expressly  declares  that  the  particular  act 
in  cuestion  is  essential  to  the  validity 
of  the  election,  or  that  its  omission  shall 
render  the  election  void,  the  statute  will 
be  treated  as  directory,  and  not  mandatory, 
provided  such  act  of  irregularity  is  not 
calculated  to  affect  the  integrity  of  the 
. election.  * # 

There  are  numerous  decisions  of  appellate  courts  in  this 
and  other  states  holding  that  certain  irregularities  and 
defects  in  elections  should  not  be  ignored  prior  to  the 
election.  However,  after  the  election  such  irregularities 
and  defects  will  not  as  a rule  invalidate  the  election  unless 
they  effect  the  merits  thereof.  In  State  ex  rel.  Rogersville 
Reorganized  School  District  vs.  Holmes,  253  SW  (2d)  402,  l.c. 

the  court  held  that  the  subject  and  purpose  of  the  law 
is  to  effect  a general  reorganization  of  school  districts  in 
the  state  and  should  liberally  construe  the  law.  Especially 
is  this  true  where  no  public  or  private  right  is  impaired  or 
injured.  In  so  holding  the  court  said: 

"(2)  ’As  a general  rule,  a statute  which 
regulates  the  manner  in  which  public  of- 
ficials shall  exercise  the  power  vested  in 
them,  will  be  construed  as  directory  rather 
than  mandatory,  especially  where  such  regu- 
lation pertains  to  uniformity,  order,  and 
convenience,  and  neither  public  nor  private 
rights  will  be  injured  or  impaired  thereby. 

If  the  statute  is  negative  in  form,  or  if 
nothing  is  stated  regarding  the  consecuence 
or  effect  of  non-compliance,  the  indication 
is  all  the  stronger  that  it  should  not  be 
considered  mandatory.'  Crawford’s  Statutory 
Construction,  1st  Ed.,  19^0,  8 26 6,  pp. 

530.  See  also  State  ex  inf.  McAllister  ex 
rel.  Lincoln  v.  Bird,  295  Mo.  3il4»  351-3 5?, 

21+4  s.w.  938,  939. 


Honorable  Weldon  W.  (Whitey)  Moore 


"(10  The  object  and  purpose  of  the  law 
is  to  effect  a general  reorraniza tion  of 
the  school  districts  of  this  State*  It 
should  be  liberally  construed  to  the  end 
that  its  ultimate  objective  may  be  attained. 

State  ex  rel.  /icom  v.  Hamlet,  supra,  250  S, 

. 2d  loc.clt.  I4.98.  And  especially  should 
this  be  done  where  no  contention  is  made 
that  any  public  or  private  right  has  been 
impaired  or  injured  by  mere  tardiness  of 
action." 

In  State  ex  rel.  Acom  et  al.  vs.  Hamlet,  250  S.  . (2d) 
lj.95,  l.c.  ^98#  the  court  said: 

* * In  State  ex  rel.  School  Dist.  No. 

31;,  Lincoln  County  v.  Bepeman,  221  Mo. 

Aop.  257,  2 S.w.  2d  110,  loc . cit.  Ill 
(1,  2),  the  court  stated  what  has  been 
the  rule  In  considering  lews  governing 
our  schools  as  follows:  ’In  the  first 
place,  it  Is  the  salutary  law  that  our 
courts  must  give  a liberal  construction 
to  the  working  of  the  school  laws.'  * * *" 

Also  in  State  ex  inf.  Barrett  vs.  Poxworthy,  256  S.W.  1+66, 
l.c.  lj.68,  the  court  held  thst  the  election  of  directors  of  the 
school  district  was  valid  notwithstanding  it  did  not  strictly 
follow  the  statute  relative  to  the  election  of  said  members. 

In  view  of  the  foregoing  decisions  it  is  quite  apparent 
that  notwithstanding  the  fact  the  newly  elected  board  member 
was  nominated  by  a principal  of  a high  rchool  that  the  elec- 
tion was  otherwise  properly  conducted  and  that  no  public  or 
private  rights  were  Impe  lred  or  injur'd  and,  therefore,  the 
election  was  valid. 


CONCLUSION. 

Therefore,  it  is  the  opinion  of  this  department  that  the 
nomination  of  a member  of  the  board  of  directors  by  a principal 
of  a high  sr-hool,  under  Section  165.657,  HSMo  l°J|-9,  does  not 
invalidate  the  election  of  said  board  member  providing  the 
election  wes  otherwise  properly  conducted. 
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The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  Aubrey  R.  Hammett,  Jr. 

Yours  very  truly. 


RHssw 


JOHN  M.  DALTON 

Attorney  General 


SCHOOL  jISTRICTS: 
ELECTIONS: 


The  school  o.istr:ict  reorganization  law  does 
not  permit  a county  board  of  education  to  call 
an  election  in  only  one  of  the  enlarged  districts 
proposed  by  the  reorganization  plan,  the  re- 
mainder of  the  proposed  enlarged  districts  not 
voting  thereon. 


September  9,  1953 


Honoraole  Weldon  * . Moore 
Prosecuting  Attorney 
Texas  County 
Houston,  Missouri 

Lear  Hr,  Moore: 

The  following  opinion  is  In  answer  to  your  letter 
of  August  11,  1953»  in  which  you  state  as  follows: 

"The  Texas  County  Hoard  of  Education  desires 
to  submit  a reorganization  plan  for  the  en- 
tire oounty  to  the  State  Board  of  Education 
and  if  the  State  Board  of  Education  approves 
the  plan,  the  county  Board  desires  to  call  an 
election  in  only  one  of  the  proposed  enlarged 
districts.  The  remainder  of  the  enlarged  dis- 
tricts not  voting  on  the  plan.  The  County 
Board  wants  your  opinion  as  to  whether  or  not 
they  may  proceed  in  this  manner. 

"Section  165.680  K.R.S.  1949  * The  secre- 

tary of  the  County  Board  of  education  shall  call 
an  election  in  each  proposed  enlarged  districts 

•••••. ' 

"It  seems  to  me  tlv  t the  County  Jo  rd  Is  not 
submitting  a county  plan,  rather,  they  are  sub- 
mitting a plan  for  reorganization  of  a part  of 
the  County," 

From  the  last  paragraph  of  your  letter,  we  take  it 
that  the  plan  of  the  county  bo  rd  would  not  afiect  every 
existing  school  district  but  that  some  wo'ald  be  left  undis- 
turbed; and  from  the  use  of  the  word  "districts"  rather  than 
"district"  in  the  first  paragraph,  it  appears  "Ehat  the  por- 
tion of  the  county  that  would  be  affected,  would  be  divided 
into,  not  one,  but  a number  of  new  and  enlarged  districts. 
Thus,  it  seems  that  the  county  bo^  rd  desires  to  reorganize 
only  a portion  of  the  county  by  taking  the  existing  school 
districts  in  such  portion  of  the  county,  reorganizing  them 
into  at  least  two  new  and  enlarged  districts  and  allow  the 
residents  of  only  one  of  the  proposed  enlarged  districts  to 
vote  on  the  entire  plan. 


Honorable  Weldon  W.  Moore 
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While  it  is  the  opinion  of  this  office  that  the  school 
district  reorganization  law  docs  permit  a plan  which  would  re- 
organize only  a part,  and  not  all,  of  the  existing  school 
districts  of  a county,  we  cannot  conceive  of  the  validity  of 
an  election  that  is  participated  in  by  the  voters  of  only  one 
of  the  enlarged  districts  proposed  by  the  plan  so  far  as  the 
creation  of  other  proposed  enlarged  districts  is  concerned. 

The  applicable  law  is  found  in  Senate  Bill  No,  307* 

Laws  of  Missouri,  191+7*  Volume  2,  pp.  370-377#  which  also  ep- 
pears  as  Sections  165.657  to  165.707*  RSIlo  1949#  This  law 
went  into  effect  July  18,  19ij.8,  and  effected  radical  changes 
pertaining  to  the  enlargement  of  school  districts. 

In  the  consolidated  cases  of  State  ex  rel.  Ro.ersville 
Reorganized  School  District  No.  R-Jj.,  of  Webster  County  vs. 
Holmes,  State  Auditor  and  State  ex  rel.  Reoruanized  School 
District  No.  5,  of  Washington  County  vs.  Holmes,  State  Auditor, 
253  S.W.  (2d)  ij.02,  l.c.  403*  the  legislative  intent  underlying 
the  Act  was  disclosed  in  the  following  words: 

* * Its  purpose  was  to  promote  the  rapid 
merger  of  the  multitude  of  small,  inadequate- 
ly equipped  and  financed  school  districts  of 
this  State  into  fewer  and  larger  districts 
with  financial  resources  to  provide  adequate 
buildings,  teaching  staffs  and  equipment. 

* * 

The  first  four  sections  of  the  law,  deal  with  the 
formation  and  organization  of  the  county  boards  of  education. 

The  next  section  (165.670)  deals  with  the  expenses  of  the 
members  of  county  boards  of  education;  and  Section  165.673 
provides  for  a comprehensive  study  of  each  school  district 
by  the  county  board  of  education,  specifying  what  such  study 
shall  include  and  requiring  a specific  plan  of  reorganization 
to  be  submitted  by  the  county  board  to  the  state  board  of  educa- 
tion; then.  Section  165.677  provides  that  upon  receipt  of  the 
plan  of  reorganization,  the  state  board  shall  give  its  approval 
or  disapproval,  and  directs  that  in  the  event  of  disapproval, 
a second  plan  shall  be  submitted;  and  that,  should  it  be  dis- 
approved by  the  state  board,  then  the  county  board  should  sub- 
mit its  own  plan  to  the  voters.  Section  165.680,  RSMo  I9I4.9, 
deals  with  election  on  proposed  enlarged  districts  and  pro- 
vides as  follows: 

’’Within  sixty  days  after  receipt  of  approval 
by  the  state  board  of  education  of  the  re- 
organization plan,  the  secretary  of  the  county 
board  of  education  shall  call  on  election  in 
each  proposed  enlarged  school  district  thaT” 
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lies  wholly  within  the  county  or  has  been 
designated  by  the  state  board  of  education 
as  belonging  to  the  county.  The  notices 
of  such  election  shall  be  by  written  or 
printed  notices,  signed  by  the  president 
and  secretary  of  the  county  board  of  educa- 
tion. Such  notices  shall  be  posted  in  at 
least  three  public  places  within  each  school 
district  affected  by  the  proposal  and  shall 
also  be  published  at  least  two  times  in  at 
least  one  newspaper  of  general  circulation 
in  the  county  or  counties  affected  by  said 
proposed  enlarged  district,  the  last  pub- 
lished notice  not  less  than  six  days  prior 
to  the  date  of  election.  The  county  board 
of  education  shall  select  and  designate 
the  voting  place  or  places  in  each  proposed 
enlarged  school  district  unxT- sii all,  also, 
select  and  appoint  three  judges  and  two 
clerks  of  such  elections  for  each  polling 
place,  all  such  persons  to  be  residents  of 
the  proposed  enlarged  school  district.  The 
judges  and  clerks  shall  be  sworn  and  the 
election  otherwise  shall  be  conducted  in  the 
same  manner  as  elections  for  state  and  county 
officers.  Each  judge  and  each  clerk  shall 
receive  compensation  of  five  dollars  per  day. 
The  county  board  of  education  shall  supply 
ballots,  polling  books  and  all  other  materials 
required  in  the  election.  The  cost  of  elec- 
tion supplies  and  the  compensation  of  elec- 
tion officials  shall  be  charged  to  each  com- 
ponent district  embraced  in  the  proposed 
enlarged  district  In  proportion  to  the  total 
assessed  valuation  and  shall  be  paid  from 
the  incidental  fund.  All  qualified  voters 
resident  in  the  proposecT enlarged  school 
district  shall  have  the  rlght~£o  cast  their 
buliotB  for  or  against  the  proposal.  The 
ballot  shall  be  in  the  following  form: 

For  the  proposed  enlarged  district 

Against  the  proposed  enlurged  district 
Check  with  cross  mark  (X)  in  the  square 
desired. 

The  judges  and  clerks  of  the  election  shall 
certify  to  the  secretary  of  the  county  board 
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of  education  the  total  votes  for  and  the 
total  votes  against  the  proposed  enlarged 
district,  A majority  affirmative  vote  of 
the  total  votes  cast  shall  be  required 
for  adoption  of  the  proposed  enlarged  dis- 
trict," 


( 1-mphas  i s ours  . ) 

In  view  of  the  plain  and  unambiguous  language  we 
have  underlined  in  the  above-quoted  statute*  the  conclu- 
sions appear  inescapable  that  every  qualified  voter  re- 
siding in  each  proposed  enlarged  district  must  be  given 
a chance  to  express  his  approval  or  disapproval  as  to  the 
plan  effecting  the  geographical  area  in  which  he  resides; 
that  there  is  no  authority  whatsoever  for  a voter  of  another 
proposed  district  to  speak  for  him;  that  each  voter  must  cast 
his  ballot  at  a polling  place  located  within  the  proposed 
district  where  he  resides;  that  there  must,  in  other  words, 
be  an  election  In  each  proposed  enlarged  district;  and  that 
no  legal  effect  can  be  given  to  the  desire  of  the  Texas 
County  Board  "to  call  an  election  in  only  one  of  the  pro- 
posed enlarged  districts,  the  remainder  of  the  enlarged  dis- 
tricts not  voting  on  the  plan," 

* * Now  every  person  having  the  qualifi- 
cations prescribed  by  the  Constitution  has 
the  right  to  vote,  *■  <:• 

(State  vs.  Brown,  33  S.W.  (2d)  104, 

l.c.  107.); 

and  certainly,  a resident  of  one  proposed  enlarged  district 
is  as  much  concerned  with  a redistricting  plan  as  a rosident 
of  another  proposed  enlarged  district— one's  right  of  suffrage 
can  be  no  greater  than  that  of  the  other. 

In  ruling  upon  the  constitutionality  of  the  school 
district  reorganisation  law,  the  Supreme  Court  in  State  ex  rel, 
Keorganized  School  Dist.  No,  4 of  Jackson  County  vs.  Holmes, 

231  S.W, (2d)  185,  l,o,  192,  recognized  the  voting  right  of  a 
resident  of  a proposed  enlarged  school  district,  in  the  fol- 
lowing language: 

"under  this  act,  a resident  of  a proposed 
reorganized  school  district  who  has  re- 
sided in  the  county  of  his  residence  for  the 
period  of  time  prescribed  by  the  tionstitution 
is  entitled  to  vote  on  the  formation  of  the 
reorganized  school  district  whether  t5e  vot- 
ing piece  is  located  In  the  county  of  his 
residence  or  In  an  adjoining  county,  * * *•" 

( Emphas is  ours . ) 
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The  following  language  from  the  s me  case  is  also  pertinent, 
wherein  the  Court  said  at  l.c.  191 t 

MThe  Legislature  has  always,  as  a matter 
of  policy,  left  to  the  resident  voters 
the  settlement  of  all  questions  involving 
the  organization  of  school  districts.  The 
local  voters  act  to  determine  such  questions 
either  through  the  mode  of  petitioned  elec- 
tions or  by  petitions  to  the  appropriate 
public  official  or  officials  clothed  by  law 
with  the  power  to  annex  or  detaoh  territory. 

The  resident  voters  of  the  particular  terri- 
tory are  the  delegated  a ents  of  the  Legisla- 
ture to  administer  the  enabling  legislation, 
thereby  implementing  the  legislative  intent 
to  obey  the  constitutional  mandate  of  insur- 
ing the  establishment  and  maintenance  of  free 
public  schools  for  the  gratuitous  instruction 
of  all  persons  in  this  state  vt  thin  ages  not 
in  excess  of  twenty-one  years.  People  v. 
Deatherage,  hOl  111.  25,  81  ■•£•  2d  58l." 

(emphasis  ours.) 

Hot  only  do  the  voters  of  each  proposed  enlarged 
district  have  a right  to  participate  in  the  election,  but 
the  ultimate  decision  of  whether  or  not  a particular  pro- 
posed enlarged  district  shall  be  formed,  rests  with  them  and 
is  independent  of  the  outcome  of  elections  in  other  proposed 
enlarged  districts.  In  support  of  this  proposition,  attention 
is  invited  to  the  form  of  ballot  set  out  in  Section  165*680. 

The  voters  do  not  adopt  or  reject  the  entire  county  plan  but 
only  that  part  pertaining  to  the  proposed  enlarged  district 
wherein  they  reside,  and 

"Not  later  than  three  days  after  the  elec- 
tion as  provided  for  in  section  165*680, 
the  secretary  of  the  county  board  of  educa- 
tion shall  certify  to  the  state  board  of 
education  the  results  of  the  election  in 
each  proposed  enlarged  school  district." 

Section  165*683,  RSMo  19U-9* 

( 1 mphasis  ours • ) 

For  further  support  of  the  above  proposition,  see  Section 
165*687,  RSMo  19l|9,  pertaining  to  the  election  of  six  directors 
in  the  newly  created  districts,  which  section  reads  as  follows: 
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"If  the  proposal  to  form  such  enlarged 
district  has  received  a majority  of  the 
votes  cast  on  such  proposition  the  county 
board  of  education  shall  order  an  election 
in  such  enlarged  district,  * *-  * * * >:•  * *- 
for  the  purposes  of  electing  six  directors 


( LDiphas  is  our  s • ) 

Thus,  one  proposed  enlarged  district  may  be  created  while 
another  fails.  Section  165*693 * RSMo  1949,  states  the  fol- 
lowing* 


"In  the  event  that  any  proposed  enlarged 
district  has  not  received  the  required 
majority  affirmative  vote,  the  school 
districts  constituting  the  proposed 
new  school  district  (not  district£) shall 
remain  as  they  were  prior  to  the  election, 
but  in  all  such  cases  the  county  board  of 
education  shall  prepare  another  plan  In 
the  same  manner  us  provided  for  the  first 
plan  and  the  second  plan  shall  be  submitted 
to  a vote  * 

(liuphasis  and  parenthesis  ours.) 

While  an  election  must  be  called  in  each  of  the  pro- 
posed enlarged  districts,  the  question  may  arise  as  to  the 
number  of  voting  places  required  therein.  In  this  regard. 
Section  165*600  vests  authority  in  the  county  board  of  educa- 
tion to  designate  only  one  voting  place  in  a particular  en- 
larged district,  if  it  so  desires.  Sees  Op.  Atty.  Gen. 

37-51.  July  13,  1951#  and  Armantrout  vs.  Bohon,  162  S.W. 

(2d)  867,  871. 

As  stated  earlier,  we  believe  thbt  the  statutes  in 
question  do  permit  a plan  which  would  reorganize  only  a 
part,  and  not  all,  of  the  existing  school  districts  of  a 
county.  While  Section  165.673  requires  the  county  board  of 
education  to  make  a comprehensive  study  of  each  school  dis- 
trict in  the  county,  the  reorganization  plan  is  not  required 
to  change  the  boundaries  of  every  district.  It  seems  that  in 
Willard  Reorganized  School  District  No.  2 of  Greene  County  vs. 
Springfield  Reorganized  School  District  No.  12  of  Greene 
County,  248  S.W.  (2d)  435#  the  plan  finally  submitted  to  the 
voters  of  Ritter  School  District  and  Springfield  School  Dis- 
trict, which  they  approved  and  which  resulted  in  a reorganized 
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school  district  known  as  Springfield  School  District  No. 
12,  it  (as  distinguished  from  earlier  plans ),  did  not 
propose  reorganization  of  any  other  districts.  As  a 
matter  of  fact*  since  enactment  of  the  statutes  above 
referred  to  and  pursuant  thereto,  many  old  districts  in 
numerous  counties  have  been  consolidated  into  enlarged 
districts  while  other  districts  of  such  counties  have 
remained  untouched.  We  see  no  objection  to  this  if  the 
statutory  procedure  is  adhered  to;  and  in  this  regard, 
we  invite  attention  to  State  ex  inf.  Mavse,  Pros.  Atty. 
et  al.  vs.  Goodwin  et  al.,  243  S.W.  (2d)  353*  where,  in 
a quo  warranto  proceeding,  the  Supreme  Court  said,  l.c. 

354* 


"The  first  point  made  is  that  the  plan 
submitted  to  the  voters  did  not  include 
a plan  for  the  entire  county.  The  agreed 
statement  of  facts  shows  that  the  voters 
of  Consolidated  Districts  R-4  and  R-5 
did  not  vote  in  the  election;  that  these 
districts  are  now  and  were  in  1949  con- 
solidated school  districts.  The  law. 

Sections  165.673.  165.677.  supra,  relied 
upon  by  relators,  efia  not  require  b'iic 
county  autnorltles  to  submit  a plan  of 
reorganization  whfcIT" would  disturb  tKe 
b'ounaarlcs  of  every  school  dls  orlct'Tn 
l.'hc  county.  The  agreed  statement  ofTac t a 
shows  th  t the  entire  county  was  consid- 
ered and  changes  deemed  necessary  were 
made  and  submitted  to  the  voters.  We  rule 
the  point  against  the  relators." 

( ijnphasis  ours. ) 

In  view  of  the  foregoing,  it  would  seem  that  if  only 
a part  of  a county  can  be  organized  into  a number  of  en- 
larged school  districts,  then-- by  the  same  token-only  a part 
of  a county  can  be  organized  into  a single  enlarged  school 
district. 


"*  * « A reorganized  school  district 
may  be  formed  anywhere  in  the  state  if 
the  terms  and  conditions  prescribed  by 
this  act  are  followed.  «•  # *•." 

(State  ex  rel.  Reorganized  School  Dlst. 
No.  4 of  Jackson  County  vs.  Holmes, 

231  S.W.  (2d)  185,  l.o.  191.) 
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The  aot  did  not  contemplate  one  plan  and  one  plan 
only,  the  effect  of  which  would  solve  all  the  problems 
and  permanently  reorganize  every  district  in  the  county* 

The  following  language  from  the  consolidated  cases  of 
State  ex  rel.  Rogersville  Reorganized  School  District  No* 
of  Webster  County  vs.  Holmes  and  State  ex  rel*  Re- 
organized School  District  No.  5 of  Washington  County  vs. 

Holmes,  253  3.W.  (2d)  l±02,  l.c.  Ij.05,  is  pertinent  in  this 
regard: 

"Furthermore , we  think  the  act  itself 
evinces  an  intention  on  the  part  of 
the  Legislature  that  schools  may  be  re- 
organized under  the  provisions  of  this 
law  throughout  the  years  to  come  re- 
gardless of  the  fact  that  the  calendar 
schedule  therein  provided  has  expired. 

In  Par.  (3)  of  S 165.673#  it  is  express- 
ly provided  that  the  county  boards  of 
education  shall  * Continue  to  study  the 
school  system  of  the  county  and  propose 
subsequent  reorganization  plans  as  con- 
ditions warrant.'  * *." 

Thus,  while  conditions  may  or  may  not  warrant  the 
proposal  of  only  one  reorganized  or  enlarged  district  in 
Texas  County  at  the  present  time  (in  which  case  only  the 
residents  of  the  proposed  district  would  vote  on  the  plan), 
so  long  as  more  than  one  enlarged  district  is  proposed,  there 
must  be  an  eleotion  "in  each  proposed  enlarged  school  district" 
under  the  mandate  of  Seotion  165.680. 


CONCLUSION 

Under  the  school  district  reorganization  law,  it  is 
not  permissible  for  the  county  board  of  education  to  call 
an  election  in  only  one  of  the  enlarged  districts  proposed 
by  the  reorganization  plan,  the  remainder  of  the  proposed 
enlarged  districts  not  voting  on  the  plan. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  James  A.  Vickrey. 

Yours  very  truly. 


JAVtirk 


JOHN  M.  DALTON 
Attorney  General 


TAXATION:  Circums tances  under  which  town- 

MERCH ANTS'  TAX:  ship  assessor  in  Fourth  Class 

COUNTY  AND  : OWN SKIP  ASSESSORS:  county,  entitled  to  compensa- 
tion for  taking  merchants’ 
statements . 


November  24,  19^3 


Honorable  Garner  L,  Moody 
Prosecuting  Attorney 
Wright  County 
Hartville,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  request  for  an 
official  opinion  of  this  department  reading  as 
follows : 

"I  would  like  an  opinion  from  your 
office  on  the  following  question: 

” 'Is  a township  assessor  entitled 
to  fees  for  taking  merchant's  as- 
sessment statement  after  June  1st, 
in  any  taxable  year?'" 

In  your  letter  of  Inquiry  you  have  drawn 
no  distinction  between  statements  taken  from  mer- 
chants who  were  operating  an  established  business 
on  the  first  Monday  in  January  of  the  oulendar 
year  to  which  such  statements  relate,  and  business- 
es established  subsequent  to  such  date*  lor  reasons 
which  will  appear  infra,  wc  will  discuss  each  of 
these  categories  of  merchants  separately* 

The  provisions  rol:  tive  to  the  taking  of 
statements  from  merchants  appear  in  Section  150.050, 
RSMo  1949#  from  which  we  quote: 

"150.050.  Annual  statement  - merchants' 
tax  book  - township  organization  coun- 
ties. - 1.  On  the  first  Monday  in  May, 
1946#  and  on  the  s:use  date  each  year 
thereafter,  it  shall  be  the  duty  of 
each  person,  corporation  or  oopurtner- 


Honorable  Garner  L.  Moody: 


ship  or  persons,  as  provided  by  sections 
150.010  to  150.290,  to  furnish  to  the 
assessor  of  the  county  in  which  such 
license  may  have  been  granted,  a state- 
ment of  the  greatest  amount  of  goods, 
wares,  and  merchandise,  w .ich  he  or 
they  may  have  had  on  hand  at  any  one 
time  between  the  first  Monday  in 
January  and  the  first  Monday  in  April 
next  preceding;  said  statement  shall 
include  goods,  wares,  and  merchandise 
owned  by  such  merchant,  and  consigned 
to  him  or  them  for  sale  by  other  parties. 

«««««««*« 

"4.  Provided,  that  in  counties  under 
township  organization  the  statements 
herein  provided  for  shall  be  made  by 
the  township  assessor  who  shall  deliver 
the  same  to  the  clerk  of  the  county 
court,  who  shall  return  the  book  to 
the  county  board  of  equalization  on 
the  second  Monday  in  July,  and  there- 
after the  same  proceeding s shall  be 
had  thereon  as  in  other  counties.'1 

( Lmphas is  our s . ) 


We  have  emphasized  a portion  of  the  above 
statute  inasmuch  as  the  same  relates  to  township 
assessors  in  counties  of  the  fourth  class.  We  note 
that  Wright  County  is  a county  within  such  a class 
as  established  by  an  act  of  the  General  Assembly. 

It  is  observed  from  the  foregoing  that  the 
duty  of  making  the  statement  mentioned  in  the  statute 
is  placed  upon  the  merchant  to  be  done  on  the  first 
Monday  in  Muy  of  each  calendar  year.  It  Is  also  ob- 
served that  such  statement,  as  finally  incorporated 
In  the  book  prepared  by  the  Clerk  of  the  County  Court, 
is  to  be  returned  to  the  County  Board  of  Equalization 
not  later  than  the  second  Monday  in  July  of  the  same 
calendar  year.  It  is  also  observed  thut  Section 
150.2I;0,  RSMo  1949,  provides  that  the  failure  to  file 
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such  statement  at  the  time  and  In  the  manner  required, 
shall  amount  to  a forfeiture  of  the  merchant's  bond 
which  is  required  under  another  statute. 

In  your  letter  of  inquiry  you  have  referred  to 
the  date  of  "June  1st".  Apparently,  none  of  the  statutes 
relating  to  the  taxation  of  merchants  gives  any  materi- 
ality to  this  particular  calendar  date.  It  is  our  thought 
that  a reasonable  interpretation  of  the  statutes  is  one 
which  will  permit  the  township  assessor  to  receive  such 
statements  at  any  time  prior  to  the  time  in  which  he  is 
required  to  transmit  the  sane  to  the  Clerk  of  the  County 
Court,  provided  that  the  failure  to  file  the  statement 
on  the  exact  date  provided  in  the  statute,  to-wit,  tlie 
first  Monday  in  May,  has  been  occasioned  through  in- 
advertence or  mere  oversight.  We  think  that  under  such 
circumstances  the  township  assessor  is  entitled  to  re- 
ceipt of  the  fee  for  taking  such  statement  as  provided 
in  Section  150 ,070,  RSMo  1914-9 • 

We  think  the  foregoing  adequately  disposes  of 
your  opinion  request  with  respect  to  businesses  which 
were  established  and  in  actual  operation  on  the  first 
Monday  in  January  in  any  calendar  year.  However,  a 
different  procedure  is  provided  by  statute  with  respect 
to  businesses  established  in  any  calendar  year  subsequent 
to  such  date.  We  direct  your  attention  to  Section  150,180, 
RSMo  1949,  which  reads  as  follows: 

"150.180.  New  business--bond  of  mer- 
chant--inventory  statement  ns  tax 
basis, --When  any  merchant  shall  com- 
mence the  business  of  merchandising 
in  any  county  in  this  state  after  the 
first  Monday  in  January,  In  any  year, 
he  shall  execute  a bond  as  provided 
for  in  section  150.160,  conditioned 
that  he  will  furnish  to  the  collector 
of  lais  county  a statement,  verified 
as  herein  required,  of  the  largest 
amount  of  goods,  wares  or  merchandise 
which  he  had  on  hand  or  subject  to  his 
control,  whether  owned  by  himself  or 
consigned  to  him  for  sale,  on  the  first 
day  of  any  month  between  the  time  vixen 
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he  commenced  business  as  a merchant, 
and  the  said  first  day  In  January 
next  succeeding;  upon  which  statement 
he  shall  pay  a tax  based  upon  the  some 
rate  as  other  merchants,  to  be  deter- 
mined by  the  number  of  months  In  busi- 
ness In  any  calendar  year*” 

You  observe  that  under  this  statute  the  township 
assessor  has  been  relieved  of  any  duties  with  respect 
to  the  talcing  of  statements.  Such  duty  has,  in  effect, 
been  transferred  to  the  collector  of  the  county  wherein 
the  business  has  been  duly  established*  Therefore, 
since  the  township  assessor  has  been  relieved  of  any 
duties  imposed  upon  him  with  respect  to  suoh  statements 
relating  to  businesses  becoming  established  subsequent 
to  the  first  Monday  in  January  in  any  calendar  year,  we 
believe  that  he  is  not  entitlod  to  any  compensation  for 
taking  any  suoh  statements  relating  to  such  businesses, 
nor  should  such  be  delivered  to  him* 


CONCLUSION 


In  the  premises,  we  are  of  the  opinion: 

1)  That  the  township  assessor  in  a county  of 
the  Fourth  Class  is  entitled  to  his  statutory  fees  for 
taking  merchants'  statements  subsequent  to  June  1st  in 
any  calendar  year,  only  when  such  statements  relate  to 
a business  in  existonce  prior  to  the  first  Monday  in 
January  of  such  year,  and  that  such  statement  properly 
should  have  been  filed  on  the  first  Monday  in  May  in 
such  calendar  year;  provided,  that  such  statement  is 
actually  delivered  to  the  assessor  in  such  time  as  to 
comply  with  the  requirement  that  the  same  be  incorporated 
in  the  merchant’s  book  and  returned  to  the  County  Board 
of  Equalization  on  the  second  Monday  of  July  in  such 
calendar  year;  and, 

2)  That  such  township  assessor  is  not  entitled 

to  any  fee  for,  nor  should  any  such  statement  be  delivered 
to,  such  township  assessor  with  respect  to  any  new  busi- 
ness established  subsequent  to  the  first  Monday  in  January 
in  any  calendar  year* 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  ray  Assistant,  Mr.  Will  F,  Berry,  Jr, 

Yours  very  truly. 


WP3: vlw: irk 


JOHN  M.  DALTON 
Attorney  General 


SALES  TAX  ON  An  apartment  house  is  subject  to  the 

ELECTRICITY  AND  GAS:  Missouri  Sales  Tax  on  the  purchase  of 

electricity  and  gas  for  the  use  of  its 
tenants# 


FILED 


May  1,  1953 


Honorable  M.  E.  Morris 
Director  of  Revenue 
Jefferson  Building 
Jefferson  City,  Mi  souri 


Dear  Mr.  Morris: 


We  have  given  careful  consideration  to  your  request 
for  an  opinion,  which  request  is  as  follows: 

"v/ill  you  please  furnish  thi3  Department  an 
official  opinion  ns  to  whethor  or  not  tl^e 
St#  Louis  Housing  Authority  would  be  subject 
to  the  Missouri  State  Sales  Tax  on  the  purchase 
of: 

"(1)  Electricity,  which  is  furnished  to  tenants. 

"(2)  Gas,  which  is  furnished  to  tenants. 

" It  Is  understood  that  this  electricity  and  gas 
are  furnished  to  apartment  dwellers  and  the  sales 
price  is  Included  in  the  rental  paid  on  the  apart- 
ment by  the  apartment  dwellers." 

The  St.  Lo  is  Housing  Authority  was  organized  under  the 
Housing,  Authorities  Law  and  is  ovamed  by  the  provisions  of 
that  Act,  which  is  contained  in  Chapter  99#  RSMo  19^9* 

Tills  opinion  passes  only  on  the  question  of  whether  or 
not  the  St.  Louis  Housing  Authority  is  exempt  from  the 
Missouri  'ales  Tax  Act  under  the  provisions  of  subsection 
(10)  of  Section  39#  Articlo  III,  Constitution  of  Missouri. 
Such  subsection  provides  ns  follows! 

"To  impose  a use  or  salos  tax  upon 
tlve  use,  purchnso  or  acquisition  of 
property  paid  for  out  of  the  funds 
of  any  county  or  other  political 
subdivision." 
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This  offloe  In  an  opinion  writ  en  for  Mr.  0.  H.  Bates,  state 
Colleotor  of  Revenue,  under  date  of  August  9>  19^*  Held  thet  the 
proper  definition  of  the  term  "other  polltloal  subdivision*  herein 
mentioned  was  that  whloh  Is  found  In  Section  15»  Article  X, 
Constitution  of  Missouri,  which  Is  as  follows: 

"The  term  *other  polltloal  subdvlslon' 
ae  used  In  this  artlole,  shall  be 
oonstrued  to  Include  townships,  cities, 
towns,  villages,  sohool,  road,  drainage, 
sewer  and  levee  districts  and  any  other 
publlo  subdivision,  publlo  corporation  or 
publio  ouasl-corporatl^n  having  the  power  to 
tax. " 

An  organization  established  under  the  Housing  Authorities  Law 
may  have  certain  earmarks  of  a political  subdivision,  but  there  Is 
nothing  In  the  act  to  give  any  such  organization  the  cower  to  tax. 
It  Is,  therefore,  not  exeraot  from  the  sales  tax  under  subsection 
(10)  of  Seotlon  39,  Artlole  III,  Constitution  of  Missouri. 

The  Sales  Tax  Law,  Incorporated  In  Chapter  144,  RSVo  1949, * 
provides  for  oertaln  exemptions  In  Sections  144,030  and  144. 040, 
but  by  no  stretoh  of  the  Imagination  oan  any  of  these  exemotions 
apply  to  an  authority  organized  under  the  Housing  Authorities  Lew, 

Sales  of  eleotrlelty  and  gas  are  definitely  lnoluded  In  the 
Sales  Tax  Law  In  subsection  (8)  of  Seotlon  144,010,  Any  suoh  sale 
Is  defined  as  a "Sale  at  retail,"  and  the  consumer  must  oay  the 
tax.  But  in  this  case  who  Is  the  consumer?  Is  It  the  housing 
authority  who  purchases  the  services  from  the  utility  oompany,  or 
is  It  the  tenant  who  rents  an  apartment  from  the  authority  with 
the  servloes  included  In  the  rental? 

The  Supreme  Court  of  Missouri  In  1937  handed  down  a decision 
on  a similar  question  In  City  of  St.  Louis  v.  Smith,  342  Mo.  317. 

In  this  oase  oertaln  contractors  agreed  with  the  City  of  St.  Louis 
to  make  oertaln  Improvements  and  to  furnish  all  labor  and  material 
necessary  for  such  construction.  The  court  held  that  the  oon- 
traotors,  not  the  city,  were  the  consumers  of  the  material  within 
the  meaning  of  the  Sales  Tax  Law.  In  the  oourse  of  that  opinion, 
on  page  321,  the  oourt  said: 
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"In  our  Judgment  the  contractors 
In  this  case  did  not  buy  the  ma- 
terials In  Question  for  the  purpose 
of  reselling  suoh  materials  to  the 
city.  They  vere  under  oontraet  to 
deliver  to  the  city  a finished  pro- 
duct. It  was  the  Inseparable  oom- 
mlngllng  of  labor  and  material  that 
produced  the  finished  oroduot.  Our 
conclusion  Is  that  the  contractors 
used  and  consumed  the  material  In 
order  to  produce  the  finished  pro- 
duct In  compliance  with  their  con- 
traot.  Since  the  contractors  used 
and  consumed  the  material,  they  and 
not  the  olty  are  primarily  liable  for 
the  one  per  cent  sales  tax.  The  sale 
of  the  materials  by  the  dealer  to  the 
contractors  was  the  taxable  transac- 
tion, and  It  was  the  duty  of  the  dealer 
to  collect  the  tax  from  the  contractors 
at  the  time  the  sale  was  made." 

The  transactions  herein  are  the  same  as  those  contained 
In  the  case  of  the  housing  authority  In  the  ourchese  of  eleo- 
trloity  and  gas  for  supply  to  Its  tenants  under  their  rental 
contracts.  The  housing  authority  agrees  to  deliver  to  Its 
tenants  a separate  and  definite  unit,  consisting  of  an  apart- 
ment, with  or  without  furnishings,  and  Including  electricity 
and  gas.  By  this  line  of  reasoning  the  housing  authority  Is 
held  to  be  the  consumer. 


CONCLUSION 


It  Is  the  opinion  of  this  office  that  the  St.  Louis 
housing  Authority  Is  subject  to  the  Missouri  Sales  Tax  on  the 
purohase  of  electricity  and  gas  for  use  of  Its  tenants. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  B.  A.  Taylor. 

Yours  very  truly 


BAT:A 


JOHN  M.  DALTON 
ATTORNEY  GENERAL 


DIRECTOR  OF  REVENUE:  (l)  Registration  plates  and  signs 

DIVISION  OF  PENAL  INSTITUTIONS:  to  be  supplied  Director  of  Revenue 
MOTOR  VEHICIE  REGISTRATION : at  cost  of  manufacture  or  not  to 

exceed  open  market  cost,  whichever 
is  greater.  (2)  No  accounting 
method  for  recoupment  of  interde- 
partmental overcharges. 


May  1,  1953 


Honorable  M.  E.  Morris 
Director  of  Revenue 
State  of  Missouri 
Jefferson  City,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  official 
opinion  of  this  department,  reading  as  follows: 

"I  am  informed  by  the  Motor  Vehicle 
Division  that  license  plates  are  billed 
to  our  department  at  $0.13  and  $0.20 
each.  I have  data  from  each  of  the 
states  and  I believe  the  most  flaring 
example  is  our  neighboring  state  of 
Arkansas,  which  purchases  its  tags 
from  a Missouri  firm,  the  R.  0.  Adams 
f tamp  & Seal  Company,  faint  Louis, 

Missouri,  at  a price  of  $0.1ll*.3  each, 
which  price  includes  delivery  of  the 
tag 8 to  each  of  the  sevonty-five 
counties  in  the  state  of  Arkansas. 

"The  Arkansas  plates  are  made  of  26- 
guage  steel,  which  is  the  same  weight 
used  locally. 

"I  am  informed  that  the  cost  of  the 
manufacture  of  the  plates  furnished 
this  department  by  the  Missouri  Peni- 
tentiary is  $0.12  plus.  No  doubt,  the 
same  percentage  of  profit  is  now  added 
to  stickers  and  tabs. 

WI  would  appreciate  your  opinion  as 
to  whether  or  not  it  is  the  duty  of 
the  Division  of  Penal  Institutions,  in 
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view  of  tlje  above  fi  ures,  to  sell 
taps  to  our  department  on  the  basis  of 
their  cost.  Also,  should  not  a credit 
be  entered  in  our  favor  on  their 
books  for  an  amount  equal  to  the 
difference  between  the  amount  paid  to 
them  and  the  price  at  which  an  out- 
side firm  would  have  sold  these  tags 
to  the  state?  If  such  a credit 
should  be  allowable,  for  how  many 
years  could  it  be  cor  put ed?” 

Your  inquiry  resolves  itself  into  these  three  questions: 

(1)  At  what  price  is  the  Division  of  Penal  Institutions 
required  to  furnish  the  Director  of  Revenue  motor  vehicle 
registration  plates  and  signs; 

(2)  If  an  overcharge  has  resulted  In  prior  years  arising 
from  an  improper  method  of  computing  such  price,  is  the  Depart- 
ment of  Revenue  entitled  to  a refund  or  credit  with  respect 

to  such  overcharge  from  the  Division  of  Penal  Institutions;  and, 

(3)  For  ho v/  many  prior  years  should  such  rofund  or  credit 
be  cor  putod  after  discovery  of  such  overcharge. 

V/e  shall  discuss  your  questions  in  the  order  sot  forth. 

With  respect  to  (1)  above,  we  direct  your  attention  to 
Section  301.290,  RSMo  1949*  reading  in  part  as  follows: 

”301.290.  *■  * «•  2.  The  Director  of 
revenue  sliall  procure  all  plates  issued 
by  him  # •**  * from  the  division  of 
penal  Institutions  * * * • 

”3.  The  division  of  penal  institutions 
shall  furnish  such  plates  and  signs 
at  such  a price  as  will  not  exceed  the 
price  at  which  such  plates  and  signs 
may  be  obtained  upon  the  open  market, 
but  in  no  event  shall  such  price  be 
less  than  the  cost  of  manufacture, 
including  labor  and  materials.  * * # " 

Our  construction  of  paragraph  three  of  Section  301. 290, 
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RS?o  19^9*  quoted  supra,  is  this*  The  Director  o^  Revenue 
should  periodically  ascertain  the  price  at  which  registration 
plates  may  be  procured  in  the  open  market*  Upon  determining 
such  price  it  is  the  duty  of  the  Division  of  Penal  Institutions 
to  manufacture  and  furnish  to  the  Director  of  Revenue  such 
plates  as  may  be  needed  by  him  in  connection  with  motor  vehicle 
registration,  at  such  predetermined  price,  unless  the  actual 
cost  of  manufacturing  such  plates  by  the  Division  of  Penal 
Institutions,  including  labor  and  materials,  is  in  excess  of 
such  predetermined  price  in  the  open  market*  In  the  latter 
event,  tho  Division  of  ^enal  Institutions  shall  receive  for 
s-.ch  plates  the  actual  cost  of  manuf ac ture,  taking  into  account 
tho  cost  of  labor  and  materials  necessarily  employed  In  such 
manufacturing  operations* 

In  your  letter  of  inquiry  you  have  indicated  that  the 
present  charges  made  by  the  Division  of  Penal  Institutions  are 
&0*l8  and  $0*20  each  for  plates.  It  also  appears  that  such 
plates  might  be  procured  in  the  open  market  at  a price  of 
approximately  £0.1l|  each*  You  have  further  indicated  that 
the  actual  cost  of  manufacture  to  the  Division  of  Penal  Insti- 
tutions is  approximately  f0.12  each* 

Of  course,  the  mere  fact  that  plates  are  being  supplied 
to  another  state  at  one  price  does  not  necessarily  indicate 
that  a similar  figure  would  represent  the  cost  in  the  open 
market  if  supplied  to  Missouri*  However,  assuming  that  It  be 
determined  that  the  open  price  market  In  Missouri  is  less  than 
the  actual  cost  of  manufacture  by  the  Division  of  Penal 
Institutions,  then  it  Is  our  thought  that  it  is  Incumbent  upon 
the  Division  of  Penal  Institutions  to  supply  such  plates  to 
the  Director  of  Revenue  at  a price  representing  the  actual 
cost  of  manufacture. 

Vie  have  examined  the  various  statutes  relating  to  the 
funds  and  bookkeeping  methods  wl th  regard  to  interdepartmental 
transactions.  We  do  not  find  that  any  method  has  been  pro- 
vided for  tho  adjustment  of  overcharges  which  might  arise  as 
a result  of  such  transactions, 

V/hat  has  been  said  heretofore  disposes  of  the  third 
question  presontod  in  your  letter  of  inquiry, 

CONCLUSION 


In  the  premises,  we  are  of  the  opinion  that: 
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(1)  It  Is  the  duty  of  the  Division  of  Penal  Institutions 
to  furnish  the  Director  of  Revenue  such  no tor  vehicle  regis- 
tration plates  nnd  signs  as  nay  be  needed  by  such  official 

at  a price  not  to  exceed  the  cost  of  such  plates  In  the  open 
market,  unless  the  actual  cost  of  manufacture  of  such  plates, 
including  the  cost  of  materials  and  labor,  is  greater  than 
such  open  market  cost.  In  the  latter  event,  the  Division  of 
Penal  Institutions  shall  charge  for  such  plates  the  actual 
cost  of  manufacture,  including  the  cost  of  labor  and  materials. 

(2)  We  are  further  of  the  opinion  that  no  method  exists 
by  which  overcharges  arising  from  Interdepartmental  business 
dealings  may  be  adjusted. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Will  F.  Ferry,  Jr. 

Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 


CONSULAR  OFFICIALS 


insular  officials  and  employees  of  the  Briticu 
: Consulate  are  entitled  to  motor  vehicle  license 
and  drivers'  license  without  paying  the  tax  or 
fee  required  therefor  by  statute* 


JOHN  M.  DALTON 

xmmxxxx 


June  19,  1953 


xxxxxxxx 
J.  C*  Johnson 


Honorable  M,  E*  Morris 
Director,  Department  of  Revenue 
Jefferson  City,  Missouri 

Dear  Mr*  Morris: 

Tills  office  is  in  receipt  of  your  request  for  an  official 
opinion  which  reads  as  follows: 

"Occasionally  we  have  requests  from  attaches 
of  foreign  branches  of  government  who  are 
stationed  at  consular  offices  in  Missouri  for 
drivers'  licenses  and  automobile  license  tags 
to  be  issued  by  the  Motor  Vehicle  Division  of 
the  Department  of  Revenue  without  charge,  as  a 
courtesy  to  the  consulate* 

"A  request  of  this  type  was  received  recently 
from  the  Attache  to  the  British  Consulate  in 
Kansas  City*  It  is  further  requested  that  the 
Vice  Consul  be  extended  the  courtesy  of  a free 
driver's  license  and  automobile  license  tag* 

"We  would  appreciate  having  a written  opinion  as 
to  whether  or  not  there  is  a provision  of  the  law 
whereby  the  State  of  Missouri  could  furnish  to 
persons  representing  foreign  governmental  offices 
as  a Consul  or  Vice  Consul  free  license  plates 
and  drivers'  licenses* " 

Since  the  above  request  deals  with  application  for  automobile 
license  tags  and  state  drivers'  license  to  be  Issued  to  officials 
and  employees  of  the  liritish  Consul,  the  provisions  of  the  United 
States  Constitution  concerning  treaties  with  foreign  nations  becomes 
applicable* 
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Paragraph  2,  Article  VI  of  said  United  States  Constitution 
provides: 


"This  Constitution,  and  the  Laws  of  the  United 
States  which  shall  be  made  in  Pursuance  thereof; 
and  all  treaties  made,  or  which  shall  be  made, 
under  the  Authority  of  the  United  States,  shall 
be  the  supreme  Law  of  the  land:  and  the  Judges 
in  every  State  shall  be  bound  thereby,  any  Thing 
in  the  Constitution  or  Laws  of  any  State  to  the 
Contrary  notwithstanding* " 

By  the  terms  of  this  provision  of  the  United  States  Constitution 
treaties  entered  into  by  the  Federal  Government  have  the  effect  of 
overriding  any  provision  of  state  constitutional  law  in  conflict 
therewith*  The  Missouri  Supreme  Court  in  the  case  of  Meyer  v* 

Arnold  (Division  No*  1,  191^1)  lij.7  S.W.(2d)  61|4,  3^-7  Mo.  Ip.3,  in 
considering  this  subject  stated: 

"State  laws,  of  course  must  yield  to  valid 
treaties  where  there  is  conflict  between 
them*  Article  VI,  Clause  2,  of  the  Federal 
Constitution  declares  that  all  treaties  made 
under  the  authority  of  the  United  States 
shall  be  the  supreme  law  of  the  land*  Even 
laws  governing  essentially  local  matters  must 
bow  when  treaty  provisions  override  them. 

* **  *>" 

Further,  the  court  set  out  as  a guide  in  considering  the 
provisions  of  treaties  the  following  statement: 

"In  determining  this  case  we  must  adhere  to 
the  principle  that  generally  treaties  are  to 
be  liberally  construed  and  their  words  are 
to  be  taken  in  their  ordinary  meaning  and  not 
in  any  special  or  restricted  sense*  * *” 

The  Government  of  the  United  States  has  in  fact  concluded  a 
treaty  with  the  United  Kingdom  of  Great  Britain  and  Northern  Ireland 
concerning  the  rights  and  privileges  of  consular  officials  and 
employees*  See  Treaties  and  Other  International  Acts  Series  2i|.9i|. 
concerning  Consular  Officers  being  a Convention  with  Protocol  of 
Signature  between  the  United  States  of  America  and  the  United 
Kingdom  of  great  Britain  and  Northern  Ireland  proclaimed  by  the 
President  of  the  United  States  of  America  September  8,  1952*  This 
treaty  provides  in  Article  XIII  (!}.)  an  exemption  for  consular 
officers  and  employees  under  certain  conditions  from  all  "taxes  or 
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other  similar  charges  of  any  kind." 

The  complete  provision  of  this  treaty  on  this  matter  reads 
as  follows: 

"(I4.)  Without  prejudice  to  the  preceding 
paragraphs  of  this  Article,  a consular  officer 
or  employee  who  is 

"(a)  not  a national  of  the  receiving  state, 

"(b)  not  engaged  in  private  occupation  for 
gain  in  the  territory,  and 
" (c)  a permanent  employee  of  the  sending  state 
or,  if  not  a permanent  employee  thereof, 
was  not  resident  in  the  territory  at  the 
commencement  of  his  employment  in  the 
consulate, 

shall,  except  as  provided  in  paragraph  (5)  of 
this  Article,  be  exempt  in  the  territory  from 
all  taxes  or  other  similar  charges  of  any  kind 
which  are  or  may  be  imposed  or  collected  by  the 
receiving  state,  or  by  any  state,  province, 
municipality,  or  other  local  subdivision  thereof." 

The  exceptions  referred  to  in  paragraph  No.  5 do  not  apply  to  questions 
here  under  consideration. 

It  appears  from  the  decision  of  the  Missouri  Supreme  Court  in 
State  ex  rel.  McClung  v.  Becker,  288  Mo.  607,  that  the  so-called 
license  tax  on  automobiles  is  in  fact  a revenue  or  tax  measure 
and  therefore  it  would  seem  to  come  squarely  within  the  provision 
of  this  treaty  aa  above  quoted.  It  is  not  so  clear  whether  or  not 
the  fee  required  to  be  paid  on  procuring  a drivers*  license  is  in 
fact  a tax  or  revenue  measure.  However,  the  provision  of  the  treaty 
as  quoted  above  which  mentions  "taxes  or  other  similar  charges  of 
any  kind"  would  be  broad  enough  to  include  the  payment  required 
in  connection  with  a drivers'  license. 

Thus  it  is  concluded  that  under  the  provisions  of  this  treaty 
the  State  of  Missouri  may  not  require  payment  by  the  qualified 
consular  officials  or  employees  for  a Missouri  automobile  license 
tag  or  a Missouri  drivers'  license.  It  would  soem  that  the  pro- 
vision of  tills  treaty  would  have  the  effect  of  eliminating  from  the 
statutes  the  requirement  of  the  payment  of  a tax  in  order  to  secure 
an  automobile  license  tag  and  of  the  $1.00  fee  in  order  to  secure 
a drivers'  license  and  thus  the  statute  concerning  drivers'  license. 
Section  302.177  and  concerning  automobile  license  tags.  Section 
301.130  would  require  that  the  automobile  license  tags  or  drivers* 
license  be  issued  by  the  proper  state  officials  when  proper  applica- 
tion is  made  therefor  since  the  statutes  are  mandatory  as  to  their 
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Issuance  when  the  statute  has  been  complied  with  and  consular 
officials  and  employees  may  comply  with  the  statute  without  paying 
the  tax  or  the  fee# 

Likewise  the  requirement  of  Section  301*025  that  the  applicant 
shall  prove  payment  of  personal  property  tax  before  securing  an 
automobile  license  tag  would  have  no  application  to  said  consular 
officials  or  employees  since  the  personal  property  tax  would  clearly 
come  within  the  above  quoted  provision  of  the  treaty. 

The  above  discussion  presupposes  that  the  consular  officials 
and  employees  meet  all  of  the  requirements  set  out  in  Article 
XIII*  Section  I4.  of  the  above  quoted  treaty  and  it  is  suggested  that 
a specific  certification  as  to  the  facts  necessary  to  qualify 
under  said  provision  should  be  required* 

CONCLUSION 


For  the  reasons  set  out  hereinabove  it  is  the  conclusion  of 
this  office  that  consular  officials  and  employees  qualifying  under 
the  provisions  of  Article  XIII,  Section  ij.  of  the  Convention  with 
Protocol  Signature,  between  the  United  States  of  America  and  the 
United  Kingdom  of  Great  Britain  and  Northern  Ireland,  are  not 
required  to  pay  the  tax  or  fee  for  an  automobile  license  tag  or 
a drivers*  license  and  that  upon  complying  with  the  other  provisions 
of  the  statute  the  Director  of  Revenue  is  authorised  and  required 
to  issue  such  license  tag  or  drivers*  license  without  charge  and 
that  proof  of  payment  of  personal  property  tax  as  a prerequisite  of 
the  issuance  of  an  automobile  license  tag  should  not  be  required* 

This  opinion  which  I hereby  approve  was  written  by  my 
assistant,  fir*  Fred  L*  Howard. 


Yours  very  truly. 


JOHN  K.  DALTON 
Attorney  General 


SCHOOL  BUS: 

use  OP: 

TYPE  OP  LICENSE: 


A school  .bus  license  i3  not  a proper  license  to  be 
used  on  a bus  which  is  used  to  transport  children  to 
Sunday  School.  A school  bus  license  is  not  the 
proper  license  fbr  the  use  of  the  bus  in  transportation 
of  teen-age  scouts  to  summer  camps  and  recreational 
areas. 


June  23 » 1953 
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Honorable  M.  E.  Morris 
Director  of  Revenue 
Jefferson  City,  Missouri 


Dear  Sir: 


This  is  in  further  reply  to  your  request  for  an  official 
opinion  from  my  office.  Your  request  reads  as  follows: 

"Senator  Jasper  Smith  of  Springfield  is 
Interested  in  a situation  wherein  some  of 
his  constitutents  desire  to  use  school 
busses  to  transport  teen-age  scouts  to 
summer  camps  and  recreational  areas. 

"Senator  Smith's  question  is  whether 
or  not  the  legal  definition  of  school  bus 
a3  a vehicle  to  transport  young  people 
for  educational  purposes  is  broad  enough 
to  include  this  type  of  transportation 
during  the  summer  months." 

In  further  regard  to  your  request  for  an  official  opinion, 
v/hich  reads  as  follows: 

"It  is  my  Information  that  you  have  a 
pending  request  relative  to  wnether  or 
not  a school  bus  can  be  used  to  transport 
students  to  Sunday  School. 

"Will  you  please  expand  this  opinion,  if 
possible,  to  cover  the  question  as  to 
whether  or  not  Section  301*010,  House  Bill 
283,  1952,  Definition  22,  is  broad  enough 
to  include  the  transportation  of  teen-age 
scouts  to  summer  camps  and  recreational  areas. 
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"If  the  two  questions  cannot  be  considered 
together*  we  would  appreciate  having  an 
opinion  on  the  latter  one*" 

As  there  are  two  types  of  school  bus  licenses  provided  for 
under  Chapter  301*  RSMo*  1949*  and  Laws  Mo*  19^1#  page  695#  in 
regard  to  the  registration  of  motor  vehicles  both  such  types 
of  licenses  should  be  considered* 

The  first  type  of  registration  license  mentioned  above  surely 
cannot  be  construed  as  permitting  a "school  bus"  owned  and  operated 
by  a school  district  to  be  used  for  the  purpose  of  transporting 
students  to  or  from  Sunday  School*  The  language  of  the  section 
which  we  consider  as  providing  for  a free  license  is  contained 
in  Section  301*260*  RSMo*  1949*  quoted  in  pertinent  part  as 
follows: 


"*  # ^Provided,  further  that  when  any  motor 
vehicle  is  owned  and  operated  exclusively  by 
any  school  district  and  used  solely  for  trans- 
portation of  school  children*  the  commissioner 
shall  assign  to  each  such  motor  vehicle  two 
plates  bearing  the  words  'School  Bus*  State  of 
Missouri*  car  no*  • • • •*  (with  the  number 
Inserted  thereon)*  which  plates  shall  be  dis- 
played on  such  motor  vehicles  when  they  are 
being  used  on  the  highways*  No  officers*  or  em- 
ployee of  the  municipality,  county,  or  sub- 
division, or  any  other  person  shall  operate 
such  a motor  vehicle  unless  the  same  is  marked 
as  herein  provided*  and  no  officer*  employee 
or  other  person  shall  use  such  a motor  vehicle 
for  other  than  official  purposes*" 

The  language  of  this  section  prohibits  any  one  from  using 
a school  bus  to  transport  students  to  Sunday  School  as  that  is 
for  other  than  an  official  purpose*  In  the  recent  Supreme  Court 
case  of  McVay  v.  Hawkins,  No*  42*903*  not  yet  published,  it  is 
decided  that  the  public  school  funds  cannot  be  used  for  any  but 
public  school  busses*  Certainly  under  the  terms  as. set  forth  in 
that  case  the  use  of  the  political  subdivision's  own  bus  would 
be  unlawful* 

The  language  of  that  case  contained  in  the  last  paragraph 
on  page  12  reads  as  follows: 

"*  * #ln  this  particular  case*  we  would  have  to 
say  that  the  money  spent  to  transport  the  parochial 
school  children  part  way  to  and  from  the  St. 

Denis  Catholic  School*  a private  school  in  Benton, 
aids  in  the  maintenance  of  and  helps  to  support  the 
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free  public  schools  of  the  Commerce  District. 

VVe  cannot  do  so*  We  must  and  do  hold  that  the 
public  school  funds  used  to  transport  the 
pupils  part  way  to  and  from  the  St.  Dennis 
Catholic  School  at  Benton  aro  not  used  for  the 
purpose  of  maintaining  free  public  schools 
and  that  3uch  use  of  said  funds  13  unlawful. 

It  necessarily  follows  that  such  transportation 
of  said  students  at  the  expense  of  the  district 
is  unlawful  and  must  be  enjoined#  * * 

(Underscoring  ours. ) 

School  busses  "not  owned  and  operated  exclusively"  by  a school 
district  may  be  licensed  under  the  provision  of  Section  301# 060, 

Laws  Mo#  1951#  page  695#  in  accordance  with  subparagraph  9 which 
reads  simply  as  follows: 

"9#  For  each  school  bus  .$25.00." 

This  type  of  license  is  considered  in  subparagraph  22  under  the 
definition  section  of  Chapter  301*  That  definition  section  with 
the  above  quotation  is  the  only  other  statutory  consideration  of 
school  busses  not  owned  by  a municipality  or  political  subdivision 
in  Chapter  301#  Section  301.010,  Laws  Mo.  1951#  P»  697#  subsection 
22,  is  as  follows: 

"•School  bus,*  any  motor  vehicle  used  solely 
to  transport  students  to  or  from  school  or  to 
transport  students  to  or  from  any  place  for 
educational  purposes;" 

This  school  bus  definition  is  of  primary  concern  in  this  the 
second  type  of  school  bus  license. 

In  regard  to  whether  or  not  the  definition  section  quoted  supra, 
is  broad  enough  to  include  the  transportation  of  teen-age  scouts  to 
summer  camps  and  recreational  areas,  it  is  believed  that  as  an 
exemption  clause  of  a licensing  statute  the  above  definition  should 
be  strictly  construed  and  in  regard  to  the  construction.  Section 
1.090  RSMo.  I9I+9,  in  regard  to  laws  in  force  and  construction  of 
statutes,  is  as  follows: 

"Words  and  phrases  shall  be  taken  in  their 
plain  or  ordinary  and  usual  sense,  but  technical 
words  and  phrases  having  a peculiar  and  appropriate 
meaning  in  law  shall  be  understood  according  to 
their  technical  import." 
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It  is  not  believed  that  the  authority  exists  to  enlarge  upon 
this  definition  or  amend  it  in  any  regard  to  cause  this  exemption 
to  extend  beyond  the  express  words  of  the  statute.  It  is  construed 
as  an  exemption  inasmuch  as  a school  bus  is  permitted  to  operate 
under  the  same  conditions  that  would  ordinarily  cost  a passenger 
bus  from  $100.  minimum  fee  to  $1^0.  maximum  fee,  for  a license  to 
haul  passengers  over  the  same  route  or  distance. 

In  the  consideration  of  the  foregoing  premises  it  must  be 
concluded  that  for  the  purposes  of  this  definition  for  an  entitle- 
ment to  the  ft 25*  license  fee  we  cannot  enlarge  upon  the  statute  by 
calling  a teen-age  scout  a student  or  a recreational  area  a place 
where  he  is  to  be  taken  for  educational  purposes. 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  a school  bus 
license  Is  not  a proper  license  for  a bus  used  to  transport  students 
to  Sunday  School.  This  is  either  in  the  case  of  a school  bus  owned 
and  operated  by  a political  subdivision  under  provisions  of  Section 
301.2&0,  RSI'o.  19^9#  or  a bus  licensed  under  the  provisions  of 
Section  301.060,  Laws  Mo.  1951*  page  700. 

It  is  the  further  opinion  that  a school  bus  license  is  not  a 
proper  license  for  a bus  used  in  the  transportation  of  teen-age 
scouts  to  summer  camps  and  recreational  areas,  or  for  any  other 
purposes  than  those  within  the  terms  of  the  definition  as  given. 

This  opinion  which  I hereby  approve  was  written  by  my 
assistant,  Mr.  James  V«.  Paris. 


Yours  very  truly. 


JWpjmw 


JOHN  M.  DALTON 
Attorney  General 
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Mr.  M.  £.  Morris,  Secretary 
Board  of  Fund  Commissioners 
Jefferson  City,  i lissouri 

Attention:  Mr.  \lvin  Papin 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  recent  request 
which  reads: 

"The  Board  of  Fund  Commissioners  at  a 
t special  meeting  held  on  July  17,  1953, 

instructed  me  to  submit  the  following 
proposition  to  your  office  for  solution: 

"The  Central  Missouri  Trust  Company  has 
for  collection  coupons  detached  from  State 
of  Missouri  -oad  aonds,  Series  P,  Num  ers 
2001  to  2050,  due  February  1,  1932  and  each 
succeeding  due  date  through  August  1,  1938 
totaling  312,396.00. 

"There  is  a balance  in  the  1951-53  appro- 

?riation  for  this  purpose  of  d9, 915.00. 

he  1953-55  appropriation  provides  only 
enough  for  current  payments  of  principal 
and  interest  for  that  period. 

"Sufficient  funds  were  placed  in  the  Chase 
National  Bank,  New  York,  for  the  payment  of 
these  coupons  at  maturity  and  after  remain- 
ing unclaimed  for  a period  of  more  than  10 
years  the  money  was  returned  by  the  bank 
and  placed  in  the  State  Road  Bond  Interest 
and  Sinking  Fund. 


Mr.  M.  E.  Morris 


"For  provision  concerning  this  matter,  we 
refer  you  to  Article  IV,  Sections  2#  and  30* 
Constitution  of  Missouri,  RSMo.  1949,  pages 
5&  and  59,  also  Section  33.460,  page  213 
R.S.Mo.  1949. 

"We  desire  to  know  how  to  make  proper  pay- 
ment of  these  coupons  at  this  time." 

Your  request  boils  down  to  wnether  available  funds  in 
the  State  Road  Bond  Interest  and  Sinking  Fund  which  is  the 
particular  fund  referred  to  in  Section  30,  Article  IV,  Con- 
stitution of  Missouri,  1945.  as  a special  fund,  can  be  used 
for  the  payment  of  principal  and  interest  on  any  outstanding 
state  road  bonds  without  first  being  appropriated  by  the 
Legislature. 

There  can  be  no  question  that  the  coupons  now  presented 
by  the  Central  Missouri  Trust  Company  for  collection  referred 
to  in  paragraph  two  of  your  request  constitutes  valid  and 
binding  obligations  of  the  state.  Section  34,  Article  IV, 
Constitution  of  Missouri,  1945,  reaffirms  this  conclusion 
and  reads  in  part: 

* *A11  bonds  issued  under  or  recognised 
by  section  44a  of  article  IV  of  the  pre- 
vious Constitution,  which  remain  unoaid 
shall  be  valid  obligations  of  the  state 
and  shall  be  paid  according  to  the  tenor 
thereof.  * * *" 

Section  44a,  Article  IV,  herein  above  referred  to,  was 
a part  of  the  Constitution  of  1S75  and  authorized  a bond 
issued  for  highway  purposes  and  in  part  provided  tnat  s^id 
motor  vehicle  registration  fees  and  licenses  and  taxes  on 
motor  vehicles  and  certain  other  taxes,  after  the  paying  of 
certain  specified  expenditures  and  so  long  as  any  said  bonds 
therein  authorized  remained  unpaid,  shall  be  and  stand  appro- 
priated without  legislative  action  and  to  the  payment  of  the 
principal  and  interest  of  the  said  b^nds  and  for  that  purpose 
shall  be  credited  to  the  State  Road  Bond  Interest  and  Sinking 
Fund  provided  by  law. 

Section  30,  Article  IV,  Constitution  of  Missouri,  1949, 
contains  a very  similar  provision  and  reads  in  part . 

"*  * fcpor  the  purpose  of  constructing 
and  maintaining  ad  adequate  system 
of  connected  state  highways  all  state 
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revenue  derived  from  highway  users 
as  an  incident  to  their  use  or  right 
to  use  the  highways  of  the  state,  in- 
cluding all  state  license  fees  and 
taxes  upon  motor  vehicles,  trailers, 
and  motor  vehicle  fuels,  and  upon,  with 
respect  to,  or  on  the  privilege  of 
the  manufacture,  receipt,  storage,  dis- 
tribution, sale  or  use  t ereof  (ex- 
cepting the  sales  tax  on  motor  vehicles 
and  trailers,  and  all  property  taxes,) 
less  the  cost,  (1)  of  collection  t ereof, 

(2)  of  maintaining  the  commission,  (3) 
of  maintaining  the  highway  department, 

(4)  of  any  workmen Ts  compensation,  (5) 
of  the  share  of  the  highway  department 
in  any  retirement  program  for  state 
emoloyaes  as  may  be  provided  by  law, 

(6)  and  of  administering  and  enforcing 
any  state  motor  vehicle  laws  or  traffic 
regulations,  shall  be  credited  to  a 
special  fund  and  stand  appropriated 
without  legislative  action  for  the 
following  urposes,and  no  other: 

"First,  to  the  oayment  of  the  principal 
and  intersst  on  any  outstanding  state 
road  bonds. 

"Second,  any  balance  in  excess  of  uhe 
amount  necessary  to  meet  the  payment 
of  the  principal  and  interest  of  any 
state  road  bonds  for  the  next  succeed- 
ing twelve  months  shall  be  credited 
to  the  state  road  fund  and  shall  be 
expended  under  the  supervision  and 
direction  of  the  commission  for  the 
following  ourposes:  * ; * " 

The  General  Assembly  of  tnis  state  has  continually,  in 
the  past,  appropriated  from  said  fund  moneys  to  meet  such 
payment.  However,  this  of  itself  is  not  conclusive  that 
such  fund  nust  first  be  appropriated  before  the  payments 
can  be  made.  A well  established  rule  of  statutory  construc- 
tion is  that  actual  construction  given  in  a statute  or  con- 
stitutional provision  over  a long  period  of  time  by  those 
charged  with  its  administration,  acquiesced  in  the  courts 
and  legislature,  is  strong  evidence  of  its  true  meaning. 
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However,  this  is  not  conclusive.  See  State  ex  rel.  Chick 
v.  Davis,  201  S.W.  529,  273  Mo.  660.  However,  this  is  true 
only  when  the  language  of  the  statute  is  ambiguous  and  doubt- 
ful. See  State  ex  rel.  National  Life  Insurance  Company  v. 

Hyde,  2 41  S.W.  396,  292  Mo.  342. 

The  foregoing  constitutional  provision  provided 
that  the  money  in  said  special  fund,  namely  the  State  Hoad 
Bond  Interest  and  Sinking  Fund,  should  be  credited  to  a 
apecial  fund  and  stand  appropriated  without  legislation 
for  the  payment  of  principal  and  interest  on  any  outstanding 
state  road  bonds,  certainly  is  not  ambiguous.  Therefore, 
the  mere  fact  that  the  General  Assembly  has  always,  hereto- 
fore, appropriated  such  moneys  for  such  payment  is  no  criterion 
that  it  is  absolutely  necessary  in  order  to  make  such  payments. 

In  the  case  of  State  ex  rel.  Publishing  Company  v. 
Hackmann,  314  Mo.  33 > l.c.  51 , the  Supreme  Court,  in  fact 
held  that  the  moneys  in  the  fund  in  question  stand  appro- 
priated without  any  legislative  action  and  reads: 

"VIII.  Relator  contends  that  Section 
44^  of  Article  IV  of  the  Constitution 
appropriates,  without  further  legislative 
action,  money  from  the  motor  vehicle 
license  taxes,  for  the  payment  of  the 
maintenance  of  the  State  Highway  Com- 
mission. 

"The  language  thus  sought  to  be  con- 
strued by  relator  is  as  follows: 

"*Any  motor  vehicle  registration  fees 
or  license  fees  or  taxes,  authorized 
by  law,  except  the  property  tax  thereon, 
less  the  cost  and  expense  of  collection 
and  the  cost  of  maintaining  any  State 
Highway  department  or  com  ission,  author- 
ized by  law,  shall,  after  the  issuance 
of  sue'  bonds,  and  so  long  as  any  bonds 
herein  authorized  and.  unpaid,  be  and  stand 
appropriated  without  legislative  action 
for  and  to  the  payment  of  the  principal 
and  interest  of  said  bonds,  and  snail  be 
credited  to  a sinking  fund  to  be  provided 
for  by  law.*  (See  Sec.  44a*Mo.  Const.; 
j-.aws  1921,  1st  Ex.  Sess.,  p.  196.) 

"This  provision  makes  no  attempt  to  appro- 
priate, without  legislative  action,  the 
money  to  pay  the  maintenance  expenses  of 
the  Highway  Commission.  It  does  appro- 
priate without  further  legislative  action 
that  portion  of  the  money  received  from 
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automobile  license  fees  which  remains 
after  deducting  the  cost  of  collecting 
the  tax  and  maintaining  the  Highway- 
Corn  ission,  and  it  appropriates  the 
remainder  to  the  payment  of  the  prin- 
cipal and  interest  of  certain  bonds. 

It  makes  no  attempt  whatever  to  appro- 
priate without  legislative  sanction  the 
amount  needed  for  the  expenses  of  the 
Commission.  Who,  therefore,  is  to  de- 
termine the  amount  required  to  maintain 
the  Highway  Commission?  Is  this  to  be 
determined  by  the  Highway  Commission, 
unhampered  by  legislative  permission, 
or  by  the  Legislature  in  the  regular 
way  by  an  appropriation  act? 

"Section  19,  Article  10,  of  the  Con- 
stitution of  Missouri,  expressly  pro- 
vides that  no  money  3hall  be  paid  out 
of  the  State  Treasury  except  in  pur- 
suance of  an  appropriation  by  law. 

This  section  ccntr  Is  unless  codified 
b]r  a later  constitutional  provision. 

It  is  true  that  Section  44a,  supra, 
does  modify  it  as  to  that  portion  of 
the  automobile  license  tax  to  be  paid 
upon  the  principal  and  interest  of 
said  bonds,  but  that  is  the  only 
modification  and  there  is  nothing 
in  Section  44a  w!  ich  in  any  manner  con- 
flicts with  or  prevents  the  provisions 
of  Section  19,  supra,  from  controlling 
with  reference  to  ail  moneys  paid  out 
of  the  State  Treasury  for  the  support 
and  maintenance  of  the  Highway  Commission. 

It  thus  clearly  appears  that  that  portion 
of  the  license  tax  which  is  to  be  paid 
out  of  the  State  Treasury  for  the  ex- 
penses of  maintaining  the  Highway  Com- 
mission must  under  the  express  provisions 
of  the  Constitution  (sec.  19,  supra)  be 
first  appropriated  by  act  of  the 
Legislature." 

Sections  28  and  30  of  Article  IV,  Constitution  of 
Missouri,  1945,  were  both  adopted  by  the  peoole  of  this 
state  at  the  same  tirae.  Both  sections,  to  a great  extent, 
follow  the  language  of  the  old  Constitution  of  1375 • Section 
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23,  supra,  follows  Section  19,  Article  X,  Constitution  of 
1375,  and  Section  30  follows  that  of  44a,  article  IV,  same 
Constitution. 

One  of  the  cardinal  rules  of  statutory  construction 
likewise  applicable  in  construing  provisions  of  the  con- 
stitution (see  State  ex  rel.  Buchanan  County  v.  Imel,  146 
S.W.  733,  242  o.  293,  l.c.  301 ) is  a different  section 
dealing  with  features  of  t-  e s ime  general  subject  matter 
must  be  construed  together  and  harmonized,  if  possible. 

See  Consolidated  Sc  ool  District  No.  4,  Greene  County,  v. 
Day;  Johnson  v.  Cruckmeyer,  29  S.  W.  (2d)  730,  224  -io.  App., 
351. 


Another  equally  well  established  mile  is  that  where 
the  language  of  a statute  is  plain  and  unambiguous,  it  may  hot  be 
construed,  but  must  be  given  effect  as  written.  See  State 
ex  inf.  Rice  ex  rel.  Allman  v.  Hawk,  360  1M0.  490,  223  S.W. 

(2d)  735,  l.c.  739  (3,9),  also  State  ex  rel.  Bell  v.  hillips 
Patroleum  Co.,  56  S.W.  (2d)764,  349  **o.  360. 

The  language  used  in  Section  30,  Article  IV,  supra, 
relative  to  said  fund  standing  appropriated  without  legis- 
lative action,  is  in  no  manner  ambiguous  and  therefore, 
under  the  foregoing  rule  of  construction,  we  believe  no 
construction  is  required,  likewise,  the  other  rule  of 
statutory  construction  can  be  applied  with  the  same  result 
and,  that  is,  that  said  provision  relative  to  the  special 
fund  standing  appropriated  without  any  legislative  action, 
can  be  considered  as  an  exception  to  the  provisions  of 
Section  23,  supra. 

Section  33*460,  Vernon* s Annotated  Missouri  Statutes, 
provides  procedure  for  Fund  Commissioners  to  follow  in  such 
payment  and  reads: 

”33*460.  Duty  of  fund  commissioners  to 
make  requisition  for  amount  of  interest 

"It  shall  be  the  duty  of  the  fund  com- 
missioners at  least  ten  days  before  the 
interest  n the  bonded  indebtedness  of 
the  state  falls  due,  on  or  before  the 
maturity  of  any  state  bonds,  or  the  date 
when  option  bonds  of  the  state  are  to 
be  paid,  to  draw  tneir  requisition  for 
the  amount  necessary  to  pay  such  interest 
on  bonds,  and  the  necessary  expenses  to 
be  incurred  in  transmitting  such  moneys; 
whereupon  the  comptroller  sh  11  certify 
the  amount  to  the  state  auditor,  and  the 
state  auditor  shall  issue  his  warrant  upon 
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the  state  treasury  therefor  in  favor 
of  the  president  of  the  board  of  fund 
commissioners,  payable  out  of  the  current 
appropriation  made  by  the  general  assembly 
for  the  state  interest  fund  cr  state  sink- 
ing fund,  as  the  case  may  be;  and  if  t.  ere 
is  not  sufficient  money  in  the  treasury 
belonging  to  such  funds  ts  pay  such  warrant, 
then  the  deficiency  shall  be  paid  out  of 
any  other  moneys  in  the  treasury  belonging 
to  the  general  revenue  fund.  The  warrant, 
so  drawn,  shall  b e delivered  to  the  state 
treasurer,  who  sh  11  transmit  the  amount 
of  money  therein  specified  to  the  state's 
fiscal  agent,  with  instructions  to  place 
sucn  money  to  the  credit  of  the  board  of 
fund  commissioners  for  payment  of  interest, 
or  principal,  of  the  bonded  indebtedness 
of  the  state, n 

Therefore,  since  an  appropriation  of  such  funds  is 
unnecessary  for  payment  of  t te  coupons  in  question,  such 
payment  may  be  made  by  the  Fund  Commissioners  by  drawing 
their  requisition  for  the  necessary  amount  and  following 
the  general  procedure  presented  under  Section  33*460, 
supra • 


oGi.  -»^U  jivli , 

It  is  the  opinion  of  this  department  that  the  money  in 
the  State  Road  Bond  Interest  and  Sinking  Fund  does  not  have 
to  be  appropriated  by  the  legislature  prior  to  the  payment 
of  the  principal  and  interest  on  any  outstanding  state  road 
bonds  and  Fund  Commissioners  should  follow  the  procedure  set 
forth  under  Section  ^;.46e,  Vernon’s  Annotated  Missouri 
Statutes,  in  the  payment  of  said  coupons. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  ray  Assist .nt,  Mr.  Aubrey  R.  Hammett,  dr. 


Very  truly  yours. 


ARH/av 


JOHN  DALTO* 

Attorney  General 


FEES  : County  Clerk  not  entitled,  to  retain  in  addition 

BOUNTIES:  to  his  compensation  the  twenty-five  cent  fee 

COUNTY  CLERK:  for  the  taking  of  affidavits  relating  to  bounties 
COMPENSATION:  on  wild  animals. 


September  3,  1953 


Honorable  Richard  L.  Moss 
Assistant  Prosecuting  Attorney 
of  Jasper  County 
Carthage,  Missouri 

Lear  Hr#  oss: 

This  is  in  reply  to  your  letter  of  recent  aate  request- 
ing the  opinion  of  this  department  concerning  the  following 
matter: 


"Lection  279#050  R.S*  Mo.,  1949#  states, 

‘The  Clerk  of  the  County  snail  be  allowed 
twenty-five  cents  for  each  affidavit  ta^en 
under  Section  279.020  to  be  paid  out  of  the 
County  Treasury • ' 

"This  refers  to  the  bounty  paid  on  wildcats, 
wolves  and  coyotes*  is  the  County  Clerk  of 
Jasper  County  entitled  to  this  bounty,  in 
addition  to  his  salary?" 

Lection  279.050,  RSMo  19 4?,  reads  as  follows: 

"The  clerk  of  the  county  shall  be  allowed 
twenty-five  centB  for  each  affidavit  taken 
under  section  279.020,  to  be  paid  out  of  the 
county  treasury." 

Lection  279.050,  RSMo  194-#  is  a general  section  applying 
to  all  classes  of  counties  in  Missouri,  and  according  to  its 
language  it  would  at  first  seem  tnat  since  the  twenty-five  cent 
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fee  for  affidavits  is  to  be  paid  to  the  county  clerk  out  of 
the  county  treasury  that  such  amount  should  be  retained  by 
the  clerk.  However.  Jasper  County  is  a county  of  the  second 
class  and  we  must  look  to  the  statutes  relating  to  second  class 
counties  with  regard  to  compensation. 

The  general  compensation  statute  for  county  clerks  in  all 
counties  of  the  second  class  is  Section  $1,290,  HSno  1949*  which 
reads : 


"The  county  clerk,  in  all  counties  of  the 
second  class,  shall  receive  the  sum  of  four 
thousand  dollars  as  annual  compensation  for 
his  services,  to  be  paid  by  the  county,  in 
twelve  equal  monthly  installments,  by  warrants 
drawn  on  the  county  treasury.  Ee  may  also  re- 
tain. for  ixi s compensation,  any  fees  to  which 
he  may  be  entitled  for  services  performed  in 
the  issuance  of  fish  and  game  licenses  or 
permits." 

Thus,  county  clerks  receive  as  annual  compensation  the  sum 
of  four  thousand  dollars,  together  with  any  fees  to  which  they 
may  be  entitled  for  services  performed  in  the  issuance  of  fish 
and  game  licenses  or  permits.  In  other  words,  there  is  a set 
compensation  with  one  exception  which  concerns  fees  for  the 
issuance  of  fish  and  game  licenses  or  permits.  It  is  a well 
established  rule  of  statutory  construction  that  the  expression 
of  one  thing  implies  the  exclusion  of  another.  We  find  this 
rule  set  forth  in  the  case  of  City  of  Hannibal  v.  .iinor,  22ij. 

S.W . 2nd  598  at  page  60f>: 

"<*  * * There  is  a fundamental  principle  of 
construction  which  has  been  recognized  and 
applied  from  time  immemorial  by  our  courts 
to  such  questions  as  we  have  xiere.  It  is 
embodied  in  the  maxim:  'Expressio  unius 
est  exclusio  alterius1  which  means  that  the 
express  mention  of  one  thing,  person  or 
place  implies  the  exclusion  of  another. 

The  application  of  this  principle  to  the 
question  before  us  merely  serves  to  empha- 
size the  fact  that  the  City  in  this  case 
was  without  authority  to  include  in  its 
ordinance  'automobile  repair  shops.'" 
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See  also  Kroger  Grocery  and  Baking  Company  v.  City  of  St.  Louis, 

106  S.U.  2nd  435»  l.c.  439;  and  State  v.  Smith,  111  S,W,  2nd  513# 

l.c.  514. 

Another  statute  relating  to  this  subject  Is  Section  51*400, 
RSMo  1949*  which  provides  certain  fees  and  compensation  to  be 
allowed  to,  and  to  be  retained  by  the  clerk  of  the  county  court 
for  various  services  performed,  but  specifically  provides  that 
in  all  counties  of  the  first  and  second  class,  and  the  City  of 
St.  Louis,  all  fees  and  compensation  allowed  by  said  section  shall 
be  paid  into  the  county  or  city  treasury  as  provided  by  law,  by 
the  clerk  of  the  county  court,  who  shall  have  received  any  such 
fees  and  compensation.  Both  Sections  51*290  and  5l*4°0  were  passed 
by  the  legislature  in  1945*  Therefore,  the  applicable  rule  is 
"that  where  two  acts  are  passed  at  the  same  session  of  the  Lj^.o.3- 
lature,  relating  to  the  same  subject,  type  and  matter,  as  here, 
they  are  in  pari  materia,  and,  to  arrive  at  the  true  legislative 
intent,  they  must  be  construed  together."  Hull  v.  Baumann,  131 
S.  . 2nd  721,  l.c.  725*  The  only  conclusion  to  be  reached  by  the 
application  of  the  foregoing  rule  in  connection  with  said  statutes 
is  that  since  no  further  exceptions  were  made  in  the  case  of 
counties  of  the  second  class,  and  that  even  though  certain  fees 
and  compensation  can  be  retained  by  the  county  clorks  of  counties 
of  the  third  and  fourth  classes  in  addition  to  their  set  compensa- 
tion, that  such  was  not  the  intent  of  the  Legislature  in  connec- 
tion with  counties  of  the  first  and  second  class  and  the  City  of 
St.  Louis. 

Of  course.  Sections  279*050  and  51*290  relate  to  the  same 
subject  matter,  and  we  feel  that  they  must  be  harmonized  if  at 
all  possible.  The  rule  is  found  in  the  case  of  State  v.  Mitchel, 
181  S.W.  2nd  496,  l.c.  499: 

"Statutes  are  in  'pari  materia'  when  they  are 
upon  the  same  matter  or  subject.  31  C.J., 

P*  358?  and  the  rule  of  construction  in  such 
instances  proceeds  upon  the  supposition  that 
the  several  statutes  relating  to  one  subject 
were  governed  by  one  spirit  and  policy  and 
were  intended  to  be  consistent  and  harmonious 
in  their  several  parts  and  provisions." 

This  rule  holds  true  even  though  the  acts  relating  to  the  same 
subject  were  passed  at  different  times.  In  the  construction  of 
statutes  all  statutes  relating  to  the  same  subject  are  oonstrued 
together  as  though  they  constituted  one  act.  Bredeck  v.  Board 
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of  Education  of  the  City  of  St.  Louis,  213  S.W*  2nd  689,  l.c. 

89 2.  Lections  51*290  and  51*400  were  both  passed  by  the  legis- 
lature in  1945*  However,  Lection  279,050,  RSMo  1949*  has  been 
in  force  in  the  same  form  for  mapy years.  "The  settled  rule,  of 
course,  is  that  in  case  of  inconsistency  the  later  act  controls 
State  v.  Smith,  182  S.W,  2nd  571*  574*  This  rule 

is  furthor  set  forth  in  the  case  of  State  v.  American  insurance 
Company,  200  S.W.  2nd  1,  at  page  14>  as  follows: 

" ’Moreover , where  there  are  two  acts  on  one 
subject,  the  rule  is  to  give  effect  to  both 
if  possible,  but  if  the  two  are  repugnant  in 
any  of  their  provisions,  the  later  act,  with- 
out any  repealing  clause,  operates  to  the  ex- 
tent of  the  repugnancy  as  to  repeal  the  first. 

Meriwether  v.  Love,  167  Ho.  5l4»  67  S.W.  250.'" 

We  feel,  in  view  of  the  foregoing,  that  it  was  clearly  the 
intont  of  the  Legislature,  having  knowledge  of  the  statutes  exist- 
ing at  the  time  Section  51*290,  RSMo  1949#  was  enacted,  to  restrict 
the  oounty  clerks  of  counties  of  the  second  class  to  the  fees  and 
compensation  provided  in  said  section.  "It  is  well-settled  law 
that  a right  to  compensation  for  the  discharge  of  official  duties 
is  purely  a creature  of  statute,  and  that  the  statute  which  is 
claimed  to  oonfer  such  right  must  be  strictly  construed."  Lard 
v.  Christian  County,  111  &.W.  2nd  182,  l.c.  163. 

CONCLuSIul^ 

Therefore,  it  is  the  opinion  of  this  department  that  the  County 
Clerk  of  Jasper  County,  Missouri,  is  not  entitled  to  retain  in  addi- 
tion to  his  compensation  the  twenty-five  cent  fee  for  the  taking  of 
affidavits  under  Section  279.020,  RSho  1949*  relating  to  bounties 
on  wild  animals. 

The  foregoing  opinion,  which  i hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  bavid  ~*onnelly. 


Yours  very  truly. 


DD:lw 


JOHN  M.  LALTON 

Attorney  General 


ASSESSORS:  ) 
CLERICAL  HELP : ) 
DEPUTIES:  ) 


FILED 

(a 
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The  Six  Hundred  Dollars  provided  tiie  County 
Assessor  in  Counties  of  Classes  3 and 
provided  in  Section  53«095»  Mo.  R.  S.,  Cura. 
Supp.  1951 » may  be  distributed  over  the  year 
in  the  discretion  of  the  County  Assessor. 


October  9,  1953 


Mr.  J.  Hal  ioore 
Prosecuting  Attorney 
nawrence  County 
Ht.  Vernon,  issouri 

Dear  Sir: 

V*e  render  herewith  our  opiiiion  based  upon  your  request 
of  Septonber  5#  1953*  which  reads  in  part  as  follows: 

"l  would  like  to  have  the  opinion  of  your 
department  in  regard  to  Statutes  Lc.  33*** 

095*  which  lias  to  do  with  the  salaries 
for  clerical  help  for  the  County  .ssessor. 
is  it  necessary  that  the  600.00  for  Class 
Three  Counties  be  paid  $50*00  each  month, 
or  can  it  be  distributed  over  a period  of 
a year  as  decided  by  the  County  Assessor* " 

In  answering,  you r request  we  ounsider  Section  53*095*  Mo. 
H • S.,  Cura.  Supp*,  1951*  which  reads  as  follows: 

"53*095*  Appointment  of  deputies  in  class 
three  and  four  counties— salaries. —The 
county  assessor  in  each  county  of  classes 
three  and  four  nay  appoint  and  fix  the 
compensation  of  such  clerical  or  stenographic 
assistants  as  may  be  necessary  for  the  effi- 
cient performance  of  the  duties  of  his  office. 

The  compensation  c € such  clerical  or  stenographic 
assistants  shall  be  paid  from  the  county  treasury 
and  siiall  not  exceed  six  hundred  dollars  per  annum 
in  counties  of  class  three  nor  six  hundred  dollars 
per  ajjium  in  counties  of  class  four." 
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The  above-quoted  Section  53*095  does  not  provide  any 
particular  ealary  or  any  particular  number  of  clerical  or 
stenographic  assistants  which  the  County  Assessor  is  permit- 
ted to  pay  or  employ.  It  simply  provides  in  effect  that  the 
County  Assessor  shall  have  available  to  him  Six  Hundred 
hollars  to  bo  used  for  the  payment  of  ”buc1i  clerical  or 
stenographic  assistants  as  may  be  necessary  for  the  efficient 
performance  of  the  duties  of  his  office.’1 

This,  wc  believe,  permits  the  assessor  to  distribute  the 
money  through  the  year  in  his  discretion.  It  would  be  im- 
practicable to  distribute  this  sum  equally  over  the  twelve 
months  of  tue  year,  since  the  greatest  volume  of  the  assessor's 
work  is  concentrated  in  the  first  few  months  of  the  year  and 
it  is  unlikely  that  the  Legislature  intended  such  a result. 


CONCLUSION 


It  is  theopinion  of  this  office  that  the  Six  Hundred 
Dollars  provi'  ed  the  County  Assessor  in  counties  of  classes 
3 ana  4#  provided  in  Section  53*095#  Mo*  R.  S.,  Cum.  Supp., 
1951#  may  be  distributed  over  the  year  in  the  discretion  of 
the  County  Assessor. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  V..  uon  Kennedy. 


Yours  very  truly. 


WDK/fh/lw 


..  ALTON 

Attorney  General 


MOTOR  VEHICLE  OPERATORS'  LICENSES: 


Director  of  Revenue  does  not 
have  authority  to  set  aside 
revocation  or  suspension  of 
motor  vehicle  operator's 
licenses. 


xxxxxxxx 
John  M.  Dalton 


November  3*  1953 


Honorable  M.  E.  Morris 
Director  of  Revenue 
State  of  Missouri 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Sir: 


xxxxxxxxx 
John  C.  Johnsen 
Filed  No.  64 


FI  LED 


Reference  is  made  to  your  request  for  an  official 
opinion  of  this  department  reading  as  follows: 

"In  accordance  with  the  provisions 
of  Chapter  302,  R.  S.  Mo.  1949*  this 
Department  revokes  Motor  Vehicle 
Operators'  licenses  for  various 
periods  of  time. 

"The  form  now  in  use  states  that 
the  action  is  'for  not  less  than 
one  year',  etc.  The  question 
we  wish  to  present  is  whether  or 
not  we  have  authority  to  reinstate 
the  licenses  so  suspended  or  revoked 
prior  to  the  time  stated  in  the 
original  order. 

"A  copy  of  the  blank  now  in  use  is 
enclosed. 

"For  your  information,  in  some  in- 
stances, we  have  the  recommendation 
from  the  judge  in  whose  court  the 
conviction  was  obtained  and,  in  others, 
we  have  the  recommendation  of  the  Pro- 
secuting Attorney  and  arresting  officer." 

This  inquiry  squarely  presents  the  question  of  the 
authority  of  an  administrative  officer  to  set  aside  or 
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modify  action  previously  lawfully  taken  pursuant  to  a 
statute  imposing  duties  both  of  a discretionary  and  non- 
discretionary nature  upon  such  officers. 

The  general  rule  with  respect  to  the  power  of  ad- 
ministrative officers  to  reconsider  or  to  modify  an  offi- 
cial action  previously  taken  is  stated  thus  in  Sections 
287.290  and  292,  Vol . 46,  C.  J.,  "Officers"; 

"In  addition  to  powers  expressly  con- 
ferred upon  him  by  law,  an  officer 
has  by  implication  such  powers  as  are 
necessary  for  the  due  and  efficient 
exercise  of  those  expressly  granted, 
or  such  as  may  be  fairly  implied 
therefrom.  But  no  powers  will  be  im- 
plied other  than  those  which  are 
necessary  for  the  effective  exercise 
and  discharge  of  the  powers  and 
duties  expressly  conferred  and  im- 
posed, and  where  the  mode  of  per- 
formance of  ministerial  duties  is 
prescribed,  no  further power  is 
Implied."  

further,  in  Section  290,  page  1033#  it  is  said: 

"Powers  conferred  upon  a public 
officer  can  be  exercised  only  in 
the  manner,  and  under  the  circum- 
stances, prescribed  by  law,  and 
any  attempted  exercise  thereof  in 
any  other  manner  or  under  differ- 
ent circumstances  is  a nullity." 

and  in  Section  292,  page  1033,  it  is  said: 

"In  the  absence  of  statutory  au- 
thority, an  officer  in  perform- 
ing a statutory  duty  which  does 
not  involve  the  exercise  of  dis- 
cretion is  without  the  power  of 
amendment;  and  when  the  judgement 
or  discretion  of  an  executive  of- 
ficer has  been  completely  exer- 
cised in  the  performance  of  a 
specific  duty,  the  act  performed 
is  beyond  his  review  or  recall. 
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although  the  statute  conferring 
authority  expressly  makes  his 
determination  discretionary." 

This  law  clearly  discloses  that  having  once  exercised 
the  duties  and  authority  conferred  upon  an  administrative 
officer  by  law,  such  officer  may  not,  thereafter,  reconsider, 
modify,  or  set  aside  official  action  so  taken.  We  are  further 
persuaded  to  this  view  by  virtue  of  the  enactment  of  the 
Administrative  Review  Act  by  the  General  Assembly  providing 
for  the  judicial  review  of  actions  taken  by  administrative 
officers,  commissioners  and  other  agencies  exercising  similar 
functions.  This  statutory  provision  for  review  has  been 
enacted  pursuant  to  the  mandate  contained  in  Section  22,  Article 
V.,  Constitution  of  Missouri,  19^5*  and  reads  as  follows: 

"All  final  decisions,  findings, 
rules  and  orders  of  any  administrative 
officer  or  body  existing  under  the  Con- 
stitution or  by  law,  which  are  judicial 
or  quasi- judicial  and  affect  private 
rights,  shall  be  subject  to  direct  re- 
view by  the  courts  as  provided  by  law; 
and  such  review  shall  include  the  deter- 
mination whether  the  same  are  authorized 
by  law,  and  in  cases  in  which  a hearing 
is  required  by  law,  whether  the  same  are 
supported  by  competent  and  substantial 
evidence  upon  the  whole  record." 

Having,  thereby,  provided  a scheme  for  the  judicial  re- 
view of  administrative  acts,  it  is  our  thought  that  such 
method  is  exclusive  and  the  only  method  by  which  such  act 
may  be  modified  or  set  aside. 

What  has  been  said  heretofore,  is,  we  believe,  equally 
applicable  to  both  officials  acts  of  a discretionary  and  of 
a non-discretionary  nature. 

We  note  that  accompanying  your  letter  of  inquiry  there 
was  included  a form  of  "Order  Of  Suspension  Or  Revocation 
Of  Privileges  To  Operate  Motor  Vehicle  In  The  State  Of 
Missouri".  It  is  our  thought  that  any  order  to  suspend 
should  not  be  for  an  indeterminate  period,  but,  on  the  con- 
trary, should  be  for  some  definite  fixed  period  within  the 
maximum  limits  applicable. 
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CONCLUSION 


In  the  premises,  we  are  of  the  opinion  that  the  Director 
of  Revenue  is  without  authority  to  reconsider,  modify,  or  set 
aside  a valid  order  of  suspension  or  revocation  of  a motor 
vehicle  operator's  license  after  having  duly  entered  the  same. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Mr.  Will  F.  Berry,  Jr. 

Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 


SCHOOLS : 

SCHOOL  DISTRICTS: 


The  school  board  may  allot  to  the  building 
fund  such  percentage  of  tax  moneys  received 
from  direct  taxation  as  its  judgment  dic- 
tates, and  that,  voter  approval  is  not 
necessary  before  such  moneys  are  placed 
into  the  building  fund. 


November  6,  1953 


Honorable  J.  P.  Morgan 
Prosecuting  Attorney 
Livingston  County 
Chillicothe,  Missouri 

Dear  Mr*  Morgan: 

in  your  letter  of  September  15th,  1953#  you  requested  an 
opinion  of  this  office  as  follows: 

"A  reorganized  school  district  in  Living- 
ston County,  viissouri,  submitted  a bond 
issue  to  the  voters  at  two  special  elec- 
tions* The  bond  issue  for  the  purpose 
of  construction  of  new  buildings  was  de- 
feated both  times.  The  school  is  of  such 
classification  that  the  oourd  may  levy  a 
tax  of  1,00  on  each  ij  100.00  assessed  valua- 
tion without  the  vote  of  the  people.  During 
the  year  1952  the  Lchool  Board  allotted  30jt 
of  this  ,;1.00  levy  to  a building  fund  and 
left  the  remaining  20^  in  the  teachers ’ 
fund*  During  the  year  1953  the  Board 
allotted  25^  to  the  building  fund,  5<V 
to  the  teachers 1 fund  and  the  remaining 
25^  to  the  incidental  fund*  During  this 
time  they  have  constructed  a new  gymnasium 
annexed  to  the  school  building  which  would 
certainly  be  called  lore  than  repairs  and 
maintenance . 

"Many  of  the  patrons  of  the  district  are 
questioning  the  right  of  the  Board  to  appor- 
tion any  part  of  the  automatic  1.00  levy  to 
the  building  fund.  # # * 

"I  would  appreciate  your  answers  to  the 
following  questions: 


Honorable  J.  P.  Morgan 


"l,  May  a nchool  Board  apportion  any  part 
of  the  original  school  levy  to  the  building 
fund  without  a vote  of  the  people? 

"2.  In  the  event  the  School  Board  can  not 
do  this,  does  the  County  Court  or  the  Prose- 
cuting Attorney  have  any  responsibility  in 
correcting  the  same?” 

The  limit  to  which  a school  district  can  tax  in  support 
of  schools  is  set  forth  by  the  Constitution  of  Missouri,  194-5* 
Article  X,  Section  11(b): 

” « * For  school  districts  formed  of 

cities  and  towns--one  dollar  on  the 
hundred  dollars  assessed  valuation, 
except  that  in  the  City  of  St.  Louis 
the  annual  rate  shall  not  exceed  eighty- 
nine  cents  on  the  hundred  dollars 
assessed  valuation; 

"For  all  other  school  districts--sixty- 
five  cents  on  the  hundred  dollars  assessed 
valuation. " 

According  to  your  letter  your  district  is  one  in  which 
the  assessment  may  be  1.00  on  the  vlOO.OO  assessed  valuation 

The  Constitution  of  Missouri  makes  provision  for  enlarge 
ment  of  the  above  limitation  on  taxation  for  school  purposes. 
This  provision  is  made  by  Section  11(c)  of  Article  X: 

"In  all  municipalities,  counties  and  school 
districts  the  rates  of  taxation  as  herein 
limited  may  be  increased  for  their  respective 
purposes  for  r.ot  to  exceed  four  years,  when 
the  rate  and  purpose  of  the  increase  are  sub- 
mitted to  a vote  and  two-thlras  of  the  quali- 
fied electors  voting  thereon  shall  vote  there- 
for; provided  in  school  districts  the  rate 
of  taxation  as  herein  limited  may  be  increased 
for  school  purposes  so  that  the  total  levy 
shall  not  exceed  three  times  the  limit  herein 
specified  and  not  to  exceed  one  year,  when 
the  rate  period  of  levy  and  the  purpose  of 
the  increase  are  submitted  to  a vote  and  a 
majority  of  the  qualified  electors  voting 
thereon  shall  vote  therefor;  provided  in 
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school  districts  in  cities  of  in- 

habitants or  over  the  rate  of  taxation  as 
herein  limited  may  be  increased  for  school 
purposes  so  that  the  total  levy  shall  not 
exceed  three  times  the  limit  herein  specified 
and  not  to  exceed  two  years,  when  the  rate 
period  of  levy  and  the  purpose  of  the  in- 
crease are  submitted  to  a vote  and  a majority 
of  the  qualified  electors  voting  thereon  shall 
vote  therefor:  Provided,  that  the  rates  herein 
fixed,  and  the  amounts  by  which  they  may  be 
increased,  may  be  further  limited  by  law;  and 
provided  further,  that  any  county  or  other 
political  subdivision,  when  authorized  by  law 
and  within  the  limits  fixed  by  law,  may  levy 
a rate  of  taxation  on  all  property  subject 
to  its  taxing  powers  in  excess  of  the  rates 
herein  limited,  for  library,  hospital,  public 
health,  recreation  grounds  and  museum  pur- 
poses . ' 

It  should  be  here  noted  that  the  Constitution  does  not 
make  any  specific  provision  for  the  distribution  of  funds 
accumulated  through  taxation  in  scnool  districts.  Therefore, 
any  limitation  on  the  purposes  for  which  such  funds  may  be 
expended  must  be  found  elsewhere. 

In  order  to  provide  funds  for  the  operation  of  schools 
through  the  school  year,  provision  is  made  by  Section  165.077* 
whereby  an  estimate  of  the  amount  of  money  needed  to  be  raised 
by  taxation  shall  be  forwarded  to  the  county  superintendent  of 
schools,  with  the  rate  required  to  produce  such  amount,  specify- 
ing the  funds  for  which  the  money  is  to  be  used: 

’’The  board  of  directors  of  each  school  district 
shall,  on  or  before  the  fifteenth  day  of  ; ay 
of  each  year,  forward  to  the  county  superin- 
tendent of  schools  an  estimate  of  the  amount 
of  money  to  be  raised  by  taxation  for  the  en- 
suing school  year,  and  the  rate  required  to 
produce  said  amount,  specifying  by  funds  the 
amount  and  rate  necessary  to  sustain  the 
school  or  schools  of  the  district  for  the 
time  required  by  law  or  authorized  by  the 
qualified  voters  of  the  district,  to  meet 
principal  and  interest  payments  on  the  bonded 
debt  of  the  district,  and  to  provide  such 
funds  as  may  have  been  ordered  by  the  qualified 
voters  of  the  district  for  other  legitimate 
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district  purposes,  including  the  purchase  of 
school  building  sites,  buying  or  erecting 
school  buildings,  repairing  and  furnishing 
such  buildings,  and  providing  foot  bridges 
across  running  streams." 

Section  165*110  states  the  purposes  for  which  school 
moneys  may  be  spent,  and  sets  up  certain  types  of  funds  into 
which  moneys  received  shall  go: 

"1.  All  school  moneys  received  by  a school 
district  shall  be  disbursed  only  for  the 
purposes  for  which  they  were  levied, 
collected  or  received.  There  are  hereby 
created  the  following  funds  for  the  account- 
ing of  all  school  moneys:  Teachers'  fund, 
incidental  fund,  free  textbook  fund,  build- 
ing fund,  sinking  fund,  and  interest  fund. 

School  district  moneys  shall  be  disbursed 
only  through  warrants  drawn  by  order  of  the 
board  of  education.  Each  warrant  shall  show 
the  legal  identification  of  the  district  by 
name  or  by  number  as  provided  by  law;  shall 
specify  the  anount  to  be  paid;  to  whom  pay- 
ment is  made;  from  what  fund;  for  what  pur- 
pose, the  aate  of  the  board  order,  and  the 
number  of  the  warrant.  Each  warrant  must  be 
signed  by  the  president  and  the  secretary 
or  clerk.  No  warrant  shall  be  drawn  for 
the  payment  of  any  school  district  indebted- 
ness unless  there  is  sufficient  money  in 
the  treasury  and  in  the  proper  fund  for  the 
payment  of  said  indebtedness. 

•a  * * 

”3.  The  treasurer  shall  open  an  account  for 
each  fund  specified  in  this  section,  and  all 
moneys  received  from  the  state,  county  and 
township  funds,  and  all  moneys  derived  from 
taxation  for  teachers'  wages,  and  all  tuition 
fees,  shall  be  placed  to  the  credit  of  the 
teachers ' fund,  except  as  herein  provided. 

Money  apportioned  by  the  state  for  transporta- 
tion and  money  derived  from  taxation  for  in- 
cidental expenses  shall  be  credited  to  the  in- 
cidental fund.  Money  apportioned  for  free  text- 
books shall  be  credited  to  the  free  textbook 
fund.  All  money  derived  from  taxation  or  re- 
ceived from  the  state  for  the  erection  of  scuool 
builcungs,  from  sale  of  school  sites,  schoolhouse 
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or  school  furniture,  from  insurance,  from 
sale  of  bonds,  shall  be  placed  to  the 
credit  of  the  building  fund.  Money  derived 
from  taxation  for  the  retirement  of  bonds 
shall  be  credited  to  the  sinking  fund. 

Money  derived  from  taxation  for  the  payment 
of  interest  on  bonded  indebtedness  shall  be 
credited  to  the  interest  fund.  Receipts 
from  delinquent  taxes  shall  be  allocated  to 
the  several  funds  on  the  same  basis  as  re- 
ceipts from  current  taxes,  except  that  where 
the  previous  years’  obligations  of  the  dis- 
trict would  be  affected  by  such  distribution, 
the  delinquent  taxes  shall  be  distributed 
according  to  the  tax  levies  made  for  the 
years  in  which  the  obligations  were  incurred. 
All  refunds  received  shall  be  placed  in  the 
creciit  of  the  fund  from  which  the  original 
expenditures  were  made.  Money  donated  to 
the  school  district  shall  be  placed  to  the 
credit  of  the  fund  where  it  can  be  expended 
to  meet  the  purpose  for  which  it  was  donated 
and  accepted.  Money  received  from  any  other 
source  whatsoever  shall  be  placed  to  the 
credit  of  the  fund  or  funas  designated  by 
the  board. 

”4.  provided  further,  that  the  board 

of  directors  shall  have  the  power  to  transfer 
from  the  incidental  to  the  building  fund  such 
sum  as  may  be  necessary  for  the  ordinary 
repairs  of  school  property;  provided  further, 
that  after  all  incidental  obligations  are 
paid,  the  board  of  directors  shall  have  the 
power  to  transfer  such  portion  of  the  balance 
remaining  in  the  incidental  fund  to  the 
teachers'  fund  as  may  be  necessary  for  the 
total  payment  of  all  contracted  obligations 
to  teachers;  provided  further,  that  in  the 
event  of  a balance  remaining  in  the  sinking 
or  interest  funds,  after  the  total  outstanding 
indebtedness  for  which  said  funds  were  levied 
is  paid,  the  said  board  shall  have  the  power 
to  transfer  such  unexpended  balances  to  the 
building  fvmd;  provided  further,  that  when  any 
school  district  has  lapsed  as  a corporate  body, 
has  become  disincorporated,  or  has  been  aban- 
doned for  more  than  one  year  and  does  not  have 
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a functioning  governing  body  within  the 
district,  the  county  treasurer,  when  di- 
rected by  the  county  superintendent  of 
schools  or  the  county  court,  shall  use 
the  balances  of  moneys  remaining  in  any 
or  all  funds  to  pay  outstanding  obligations 
of  said  district  and  snail  transfer  the  un- 
encumbered balance  to  the  county  interest 
school  moneys  for  distribution  as  provided 
in  section  161,030,  RSMo  1949.  * * *" 

It  is  necessary  to  examine  the  two  above-quoted  sections 
to  determine  whether  any  part  of  the  $1.00  assessment  may  be 
used  or  allotted  to  the  building  fund.  Section  165.077  merely 
requires  an  estimate  by  funds  of  the  amount  of  money  necessary 
to  sustain  the  schools  for  the  txme  required  by  law.  That,  of 
course,  would  be  no  prohibition  against  the  allotment  of  seme 
portion  of  the  tax  money  to  the  building  fund.  However,  the 
last  clause  of  the  above  section  reading: 

n%  <:•  # and  to  provide  such  funds  as  may 
have  been  ordered  by  the  qualified 
voters  of  the  district  for  other  legiti- 
mate district  purposes,  including  the 
purchase  of  school  building  sites,  buying 
or  erecting  school  buildings,  repairing 
and  furnishing  such  buildings,  and  pro- 
viding foot  bridges  across  running  streams.’1 

might  lead  one  to  believe  that  only  3uch  funds  as  have  been 
ordered  by  the  voters  may  be  allotted  to  the  building  fund. 
However,  it  is  believed  that  the  proper  interpretation  of  that 
particular  clause  is  to  make  provision  for  raising  moneys  that 
have  been  allotted  by  the  voters  in  excess  of  the  Constitutional 
limitation  (this  excess  to  be  approved  in  the  manner  specified 
in  Article  X,  Section  11(c),  Cons titution  of  Missouri,  1945)* 
and  that  the  enumeration  of  the  purposes  for  which  these  excess 
funds  may  be  spent  are  not  exclusive,  but  are  merely  illustrative 
of  the  purposes  for  which  voters  of  any  particular  school  district 
might  be  willing  to  increase  the  rate  of  taxation. 

In  further  substantiation  of  our  belief  that  money  raised 
by  taxation  of  a school  district  which  has  not  been  specifically 
authorized  by  approval  of  the  voters  may  be  allotted  to  the  build- 
ing fund  is  had  in  Paragraph  3,  Section  165.110  which  reads, 
in  part,  as  follows: 
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«■  *-  All  money  derived  from  taxation 
or  received  from  the  state  for  the  erection 
of  school  buildings,  from  sale  of  school 
sites,  schoolhouse  or  school  furniture, 
from  insurance,  from  sale  of  bonds,  shall 
be  placed  to  the  credit  of  the  building 
fund,  * * 

The  above  quotation  speaks  of  taxation  generally  ana  aoes 
not  restrict  such  taxes  that  may  be  allotted  to  the  building 
fund  to  those  taxes  which  have  previously  been  approved  by  the 
voters. 

In  further  substantia  ion.  Sub-section  1|  of  Section  165*110 
provides  that  a balance  of  the  sinking  or  interest  fund  may 
under  some  circumstances  be  transferred  to  the  building  fund: 

” provided  further,  that  in  the  event  of  a balance  remaining  in 
the  sinking  or  interest  funds,  after  the  total  outstanding  in- 
debtedness for  which  said  funds  were  levied  is  paid,  the  said 
board  shall  have  the  power  to  transfer  such  unexpended  balances 
to  the  building  fund. 

In  recapitulation,  we  find  that  the  Constitution  makes  pro- 
vision for  taxation  for  school  purposes,  that  the  Legislature 
has  made  statutory  provision  for  raising  of  taxes,  and  that  the 
Legislature  has  provided  for  the  placement  of  tax  moneys  into 
certain  funds.  There  is  no  provision  in  either  the  Constitution 
or  the  statutes  that  require  a certain  percentage  of  tax  moneys 
to  be  placed  into  any  particular  fund.  Apparently,  it  was  in- 
tended to  leave  that  to  the  discretion  of  the  school  board. 

Since  there  is  provision  for  a building  fund,  and  there  is  no 
limitation  upon  the  amount  of  the  tax  moneys  raised  that  nay  be 
placed  in  the  building  fund,  we  must  conclude  that  the  discretion 
of  the  school  board  must  be  the  determining  factor. 

In  view  of  the  answer  to  your  first  question  it  is  unnecessary 
to  answer  the  second  question.  However,  you  are  referred  to 
State  vs . Powell,  221  S.V..  (2d)  SO 8 for  a discussion  of  the 
powers  of  Prosecuting  Attorneys  in  recovering  school  moneys 
illegally  expended. 


CONCLUSION 


It  is,  therefore,  tue  opinion  of  this  office  that  a school 
board  may  allot  to  the  building  fund  such  percentage  of  tax  moneys 


-7- 


Honorable  J.  P#  Morgan 


received  which  is  not  allocated  to  a specific  fund  by  vote  of 
the  people,  as  its  Judgment  dictates,  and  that  voter  approval 
is  not  necessary  before  such  moneys  are  placed  into  the  building 
fund. 


The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Mr.  Paul  McGhee. 

Yours  very  truly. 


JOHN  M.  DALTON 

Attorney  General 
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TAXES: 

(1) 

INHERITANCE 

TAX: 

SENATE  BILL 

No.  53: 

House  Bill  ' 

No.  62: 

(2) 

Senate  Bill  No.  53  and  House  Bill 
No.  62  of  the  67th  General  Assembly 
held  consistent  in  grant  of  exemption. 

Qualification  in  Senate  Bill  No.  53  con- 
strued to  relate  only  to  deaths 
occurring  subsequent  to  effective  date 
of  act. 


December  31>  1953 


Honorable  M.  E.  Morris 
Department  of  Revenue 
Jefferson  City,  Missouri 

Attention:  Mr.  C.  L.  Gillilan,  Inheritance  Tax  Division. 
Dear  Sir: 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  department  reading  as  follows: 

"I  am  enclosing  a copy  of  Senate  Bill  No. 

53  amending  Section  145.090  Revised  Statutes 
of  Missouri  1949,  and  copy  of  House  Bill  No. 

62  amending  Section  145*100  Revised  Statutes 
of  Missouri  1949,  both  of  which  pertain  to 
exemptions  of  bequests  or  transfers  to  religious, 
educational  or  charitable  organizations  to  be 
used  outside  of  the  State  of  Missouri,  and  both 
are  reciprocal. 

"You  will  note,  however,  that  Senate  Bill  No. 

53  appears  to  be  retroactive  since  it  exempts 
bequests  going  to  states  *wiiich  at  the  time  of 
decedent* s death*  had  a like  reciprocal  law 
in  effect.  House  Bill  No.  62  contains  no  such 
retroactive  provision  which  indicates  it  does 
not  apply  when  death  occurred  prior  to  the 
effective  date  of  the  amendment,  which  was 
August  29,  1953* 

"There  are  at  present,  some  thirty-six  states 
that  have  similar  reciprocity  laws  in  effect 
and  we  will  appreciate  either  an  official  opinion 
or  legal  advice  as  to  the  proper  construction  and 
application  of  these  two  amendments." 
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Both  of  the  amendatory  acts  which  have  been  referred  to  in 
your  letter  of  inquiry  relate  to  exemptions  granted  under  Missouri 
inheritance  tax  laws. 

The  pertinent  portion  of  Senate  Bill  Ho.  53*  67th  General 
Assembly  reads  as  follows: 

”1]4.5*090.  The  following  shall  be  exempt 
from  taxes  imposed  in  this  chapter: 


”(2)  All  transfers,  direct  and  Indirect, 
Including  transfers  from  a trustee  or  trustees 
to  another  trustee  or  trustees,  of  any  property 
or  beneficial  Interest  therein  to  be  used  solely 
for  county,  municipal,  religious,  charitable  or 
educational  purposes  in  any  other  3tate  or 


territory  of  the  United  States 
or  nation,  which  at  the  time  o 


this  state  from  all  r.uch  ta.-; 


for  3 


Emphasis  ours 


Similarly,  House  Bill  No.  62  of  the  same  General  Assembly 
contains  the  following  provisions: 


"lil^ *100.  1.  When  any  property,  benefit  or 

income  shall  pass  to  or  for  the  use  of  any 
hospital,  religious,  educational,  Bible, 
missionary,  scientific,  benevolent  or  charitable 
purpose  in  this  state,  or  to  any  trustee,  associa- 
tion, or  corporation,  bishop,  minister  of  any 
church,  or  religious  denomination  in  this  state 
to  be  held  and  used  and  actually  held  and  used 
exclusively  for  religious,  educational,  or  charit- 
able uses  and  purposes,  whether  such  transfer  be 
made  directly  or  indirectly,  the  same  shall  not 
be  subject  to  any  tax,  but  this  provision  shall  not 
apply  to  any  corporation  which  has  a right  to 
make  dividends  or  distribute  profits  or  assets 
among  its  members. 
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"2,  The  exemption  herein  granted  shall  extend 
to  persons,  organizations,  associations,  and 
corporations  organized  under  the  laws  of  other 
states  and  resident  therein,  provided  the  law 
of  the  other  state  grants  to  persons,  organiza- 
tions, associations,  and  corporations  organized 
under  the  law  of  Missouri  and  resident  therein, 
a like  and  equal  exemption, " 

We  are  further  advised  by  the  office  of  the  Governor  of  Missouri 
that  both  of  the  acts  were  signed  by  the  Governor  on  May  15 , 1953 » 
and  became  effective  on  August  29*  1953*  We  therefore  are  confronted 
by  a situation  in  which  two  apparently  inconsistent  acts  relating  to 
the  same  subject  matter  have  been  passed  by  the  same  General  Assembly, 
approved  by  the  Governor  at  the  same  time,  and  became  effective 
upon  the  same  date.  If  such  inconsistency  in  fact  inheres  in  the 
acts  them,  of  course,  they  nullify  each  other  and  neither  is  of  any 
efficacy.  To  this  effect  see  State  ex  rel.  Attorney  General  vs, 
Heidom,  7 h Mo,  I4.IO, 

It  Is  the  duty,  however,  both  of  this  office  and  of  the  Courts 
to  construe  acts  of  the  General  Assemoly  in  such  manner  as  to 
harmonize  their  apparently  inconsistent  provisions,  if  at  all 
possible.  To  effectuate  such  harmony  it  is  necessary  to  follow 
established  rules  for  the  construction  of  statutes,  keeping  in  mind 
at  all  times  that  the  intent  of  the  General  Assembly  shall  be  the 
final  determinative  factor  if  in  accord  witn  provisions  of  the 
organic  law. 

Adverting  to  the  acts  it  is  noted  that  Senate  Bill  No,  $3 
relates  to  exemptions  granted  transfers  of  property  or  beneficial 
interest  therein,  which  are  to  be  used  solely  for  county,  municipal, 
religious,  charitable  or  educational  purposes,  whereas  House  Bill 
No,  62  Is  limited  in  its  application  to  property,  benefit  or  income 
transferred  for  the  purpose  of  being  used  and  actually  held  in 
use  exclusively,  for  religious,  educational  and  charitable  uses. 

The  possible  conflict  between  the  application  of  the  two  acts  arises 
from  the  inclusion  in  Senate  Bill  No,  53  of  the  qualification  that 
the  exemption  granted  thereof  shall  extend  only  to  county,  municipal, 
religious,  charitable  or  educational  purposes,  to  be  exercised  in 
any  other  state  or  territory  of  the  United  States,  foreign  state 
or  nation,  which  at  the  time  of  the  death  imposed  no  similar  taxes 
with  respect  to  transfers  made  for  similar  purposes  in  the  State  of 
Missouri, 

We  do  not  consider  that  such  proviso  creates  a conflict.  It 
is  fundamental  that  in  the  construction  of  statutes  they  must  be 
considered  to  apply  prospectively  only,  particularly  in  the  absence 
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of  a clear  and  unambiguous  expression  of  legislative  intent  to  the 
contrary.  See  Clark  Estate  Company  vs.  Gentry,  240  S.W.  2d.  124* 

362  Mo.  80,  Certiorari  Denied,  72  Supreme  Court  109,  342  U.S.  860. 

The  exemption  could  not  be  construed  to  be  effective  with 
respect  to  property  transferred  by  decedents  dying  prior  to  the 
effective  date  of  the  act,  to-wit,  August  29th,  1953*  as  to  so 
construe  the  act  would  amount  to  holding  it  to  be  retroactive 
in  nature.  This  the  General  Assembly  may  not  do,  particularly 
with  respect  to  the  release  or  establishment  of  public  debts  or 
claims.  Your  attention  is  directed  to  Subsection  5*  Section  39, 
Article  III,  Constitution  of  Missouri,  1945*  which  reads  as 
follows : 

"Sec.  39.  Limitation  on  power  of  Assembly. — 

The  general  assembly  shall  not  have  power: 

* * * *■  * 

" (5)  Release  of  public  debts  and  claims. ~ 

To  release  or  extinguish  or  to  authorize  the 
releasing  or  extinguishing,  in  whole  or  in 
part,  without  consideration,  the  indebtedness, 
liability  or  obligation  of  any  corporation 
or  individual  due  this  state  or  any  county 
or  municipal  corporation;  (Sec.  5l*  Art.  IV, 

Const,  of  1875)  * *•"  (Emphasis  theirs) 

This  constitutional  provision  is  of  importance  in  view  of  the 
fact  that  under  Missouri  inheritance  tax  law  liability  for  the 
payment  of  the  tax  becomes  fixed  as  of  the  date  of  the  death  of 
the  decedent.  See  Section  145*110*  RSMo.  1949,  which  reads,  in 
part  as  follows: 

"All  taxes  imposed  by  this  chapter,  unless 
otherwise  herein  provided  for,  shall  be 
due  and  payable  at  the  death  of  the  decedent. 

Therefore,  the  proviso  contained  in  Senate  Bill  Ko.  53  must 
be  construed  to  relate  only  to  transfers  resulting  from  the  death 
of  decedents  subsequent  to  the  effective  date  of  the  act.  To  con- 
strue the  act  otherwise  would  render  the  proviso  unconstitutional 
in  the  light  of  the  decision  reached  in  Graham  Paper  Co.  vs. 

Gehner,  59  S.W.  2d.  49*  In  that  case  the  General  Assembly  purported 
to  change  the  basis  of  income  taxes  to  be  paid  by  corporations.  The 
effect  of  the  amendatory  act  was  to  release  certain  corporate  tax- 
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payers  from  Income  tax  liability,  which  resulted  from  the  provisions 
of  the  then  existing  law.  The  contention  ..as  made  that  since  only 
the  state  was  adversely  affected  by  the  extinguishment  of  the  lia- 
bility no  valid  objection  thereto  could  be  made  by  the  state.  The 
Supreme  Court  of  Missouri  agreed  that  the  General  Assembly  could 
pass  retrospective  laws  which  would  impair  the  rights  of  the  state 
and  could  impose  new  liabilities  with  respect  to  transactions 
already  passed  on  the  state  itself,  or  on  the  governmental  sub- 
divisions thereof,  but  further  held  that  in  no  event  could  such 
action  be  taken  in  view  of  the  Constitutional  provision  cited 
supra,  with  respect  to  obligations  due  and  owing  the  state  which 
had  become  fixed  prior  to  the  passage  of  the  new  law.  In  commenting 
upon  what  was  then  Section  51*  Article  IV,  of  the  Constitution  of 
1675,  which  is  substantially  the  same  as  the  portion  of  Section  39, 
Article  III,  Constitution  of  19U5*  quoted  supra,  the  Court  said: 

"#  s-The  language  of  this  constitutional  pro- 
vision is  very  broad  and  comprehensive  in  pro- 
tecting the  state  against  legislative  acts  impair- 
ing obligations  due  to  it,  in  that  it  prohibits 
the  release  or  extinguishment,  in  whole  or  in  part, 
not  only  of  indebtedness  to  tho  state,  county,  or 
municipality,  but  liabilities  or  obligations  of 
every  kind.  It  will  be  noticed  that  this  con- 
stitutional provision  is  couched  in  the  language 
and  uses  tho  same  terns  as  are  used  with  reference 
to  retrospective  laws.  In  determining  wiiat 
transactions  or  considerations  are  within  the 
purview  of  retrospective  laws,  the  courts  use 
the  same  terms  as  are  used  in  this  constitutional 
provision,  to  wit,  liabilities  or  obligations, 
as  well  as  debts.  In  contending  in  the  Dirckx 
and  Bell  Telephone  Cases,  supra,  that  income 
taxes  not  due  or  capable  of  ascertainment  till 
the  end  of  the  year  could  not  be  the  subject 
of  a retrospective  law,  the  same  argument  was 
used  as  is  now  used  to  exclude  same  from  the 
constitutional  provision  Just  quoted,  to  wit, 
that  the  income  tax  for  the  Entire  year  is 
a unit  and  does  not  come  Into  existence  even 
as  an  obligation  or  liability  till  the  end 
of  the  year,  when  for  the  first  time  It  was 
capable  of  ascertainment.  That  would  be  true 
as  to  being  an  indebtedness,  but,  as  there  pointed 
out,  it  is  not  true  as  to  being  an  obligation  or 
liability.  This  argument  was  rejected  as  not 
sound  in  the  Dirckx  and  Bell  Telephone  Cases, 
as  it  must  be  here.  It  was  there  held  that  an 
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Inchoate  tax.  though  not  due  or  yet  payable, 
is  such  an  obligation  or  liability  as  to  be 
within  the  protection  of  the  restriction 
against  retrospective  laws,  and  for  the  same 
reason  we  must  hold  that  such  inohoate  tax 
is  on  obligation  or  liability  within  the 
meaning  of  the  constitutional  provision 
now  being  considered*  In  other  words, 
if  an  unmatured  tax  has  sufficient  vitality 
to  be  protected  in  favor  of  the  citizens 
against  retrospective  laws,  it  has  sufficient 
vitality  to  be  protected  in  favor  of  the  state 
against  being  extinguished  or  released  by 
legislative  enactment* " 

We  therefore  arrive  at  the  conclusion  that  there  is  no  in- 
consistency between  Senate  Bill  No.  53  and  House  Bill  No.  62, 
each  paused  by  the  67th  General  Assembly,  and  becoming  effective 
on  the  same  date* 


CONCLUSION 


In  the  premises  we  are  of  the  opinion  that  no  inconsistency 
exists  between  the  exemption  provisions  contained  in  Senate  Bill 
No.  53  and  House  Bill  No*  62, both  passed  by  the  6?th  General 
Assembly,  and  both  becoming  effective  upon  the  same  date,  to-wit, 
August  29th,  1953* 

We  are  further  of  the  opinion  that  the  qualification  expressed 
in  Senate  Bill  No.  53  in  the  following  language  "which  at  the  time 
of  the  death  of  the  decedent"  must  be  construed  to  include  only 
deaths  occurring  subsequent  to  the  effective  date  of  the  acts. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Kr.  Will  P.  Berry,  Jr. 


Yours  very  truly. 


WPB: vlwjmw 


JOHN  M.  DALTON 
Attorney  General 


SPECIAL  HOAD  DISTRICTS:  A special  road  district  newly  Organized  is 

entitled  to  its  portion  of  the  funds  collected 
and  unexpended  at  the  time  the  district  came 
into  existence. 
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Mr.  Charles  E.  Murrell,  Jr. 

Prosecuting  Attorney 
Knox  County 
Edina,  Missouri 

Dear  Mr.  Murrell: 

We  have  given  careful  consideration  to  your  request 
for  an  opinion,  which  request  is.  as  follows: 

"Ther e was  organized  in  Knox  County, 

Missouri,  a special  road  district 
under  the  provisions  of  Section  233*010 
to  233:165  R.S.M.O, , 1949  effective 
January  5th  of  this  year,  1953* 

"I  would  like  an  opinion  from  your  office 
as  to  what  funds  are  to  be  turned  over 
to  the  special  road  district  by  the 
County  Treasurer.  Would  taxes  collected 
during  the  year  1952  be  turned  to  the  new 
special  road  district  or  would  only  the 
tax  collected  after  the  effective  date, 

January  5*  1953*  of  the  organization  of 
the  district  be  turned  to  the  new 
district? 

"We  are  particularly  interested  in  the 
disposition  of  the  tax  collected  in 
December  1952,  and  would  like  to  have 
your  opinion  on  this  matter  as  soon  as 
os3ible  in  order  that  the  County 
reasurer  can  make  immediate  disposition 
of  the  tax  collections . " 

The  question  contained  in  your  request  is  governed 
for  the  most  part  by  Sections  233*125  and  137*555*  RSMo 
1949.  Section  233*125  provides  that  in  any  county  where 
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a special  road  district  has  been  organized  under  Sections 
233.010  to  233. 165 » and  where  money  shall  be  collected 
for  road  and  bridge  purposes  under  Section  137*555  upon 
property  within  such  special  road  district,  the  county 
court  shall  apportion  and  set  aside  to  the  credit  of  such 
special  road  district  four-fifths  of  such  portion  of  said 
road  and  bridge  tax  collected  and  paid  upon  any  property 
lying  and  being  within  such  special  road  district.  This 
section  also  provides  that  the  county  court  shall  apportion 
and  set  aside  to  the  credit  of  the  special  road  district 
one-half  of  the  amount  collected  as  licenses  on  pool  and 
billiard  tables  from  such  business  carried  on  within  the 
limits  of  such  special  road  district. 

Section  137.555  authorizes  the  county  court  to  levy 
a tax,  not  to  exceed  thirty-five  cents  on  each  one 
hundred  dollars  assessed  valuations,  on  the  property  of 
the  county  to  be  used  for  road  and  bridge  purposes.  It 
is  provided,  however,  that  four-fifths  of  said  tax  col- 
lected and  paid  upon  any  property  lying  and  being  within 
any  special  road  district  shall  be  placed  to  the  credit 
of  such  special  road  district  and  paid  over  to  such 
district  upon  warrants  of  the  county  court.  This  is  the 
same  mandate  as  that  contained  in  Section  233*125. 

The  law,  as  described  above,  is  perfectly  clear  as 
to  what  funds  must  be  turned  over  by  the  county  court  to 
a special  road  district  already  established  at  the  time 
the  taxes  are  collected.  But  there  is  nothing  in  the 
statutes  to  indicate  just  what  funds  are  available  for  a 
newly  organized  special  road  district.  Neither  can  we 
find  any  Missouri  court  decisions  to  assist  us  in  coming 
to  an  answer  to  this  question.  We  must,  therefore, 
undertake  to  determine  the  intent  of  the  legislature  and 
apply  the  rule  of  reason  in  an  effort  to  construe  the 
statutes  above  mentioned. 

Evidently  the  law  contemplates  the  functioning  of  a 
special  road  district  as  soon  as  it  shall  come  into 
existence.  It  does  not  stand  to  reason  to  conclude  that 
the  district  must  withhold  its  operations  until  the 
revenues  for  the  coming  year  can  be  collected.  The  dis- 
trict starts  off  with  a board  of  commissioners,  and  it 
is  provided  in  Section  233*070,  RSMo  1949,  that  the 
"board  shall  have  sole,  exclusive  and  entire  control 
and  Jurisdiction"  over  the  construction,  improvement  and 
repair  of  the  public  highways  in  the  district.  This 
means  that  the  county  court  cannot  expend  any  portion  of 
the  road  and  bridge  fund  on  the  highways  of  the  district. 


-2- 


Mr.  Charles  E.  Murrell,  Jr 


This  money,  which  by  rights  belongs  to  the  district,  can 
be  made  available  for  the  district  only  by  turning  it  over 
to  the  board  of  commissioners. 


This  conclusion  is  in  accord  with  the  decision  of 
the  Supreme  Court  of  California  in  Signal  Hill  v.  County 
of  Los  Angeles,  196  Cal.  l6l.  In  that  case  the  statute 
construed  by  the  court  was  more  definite  than  the  Mis- 
souri law  is,  but  the  same  question  was  under  considera- 
tion. In  the  course  of  that  opinion,  on  page  168,  the 
court  said: 

" * * * In  the  determination  of  that 
question  as  applied  to  the  present 
case,  we  find  no  difficulty  in  con- 
cluding that  it  was,  and  is,  the  duty 
of  the  respondents  to  ascertain  without 
delay  the  amount  of  general  road  tax 
moneys  derived  from  the  property  and 
persons  in  the  territory  in  question 
and  unexpended  at  the  time  of  the  in- 
corporation of  the  new  city,  and  the 
amount  of  highway  taxes  then  levied 
and  in  course  of  collection  and  so 
derived  and  to  pay  the  same  to  the 
proper  officer  of  the  petitioner  as 
soon  as  practicable.  * * *" 


CONCLUSION. 


It  is  the  opinion  of  this  office  that  a special 
road  district  organized  under  Sections  233.010  to 
233.165,  RSMo  1949,  effective  January  5,  1953,  is 
entitled  to  its  portion  of  the  revenues  provided  in 
Sections  233*125  and  137*555,  RSMo  19^9,  collected  in 
1952  and  unexpended  at  the  time  the  said  district  came 
into  existence. 

This  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  B.  A.  Taylor. 


Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 


PROSECUTING  ATTORNEY'S : 
HOUSE  BILL  NO.  l60: 

xxxxxxxxxx 
JOHN  II.  D ALTON 


Effective  date  of  H.B.  l6o  is  August  29,  1953 ) 
Prosecuting  Attorneys  of  3rd  and  ,ith  class 
counties  to  be  paid  proportionately  on  basis 
of  period  of  time  remaining  in  1953  after 
effective  date;  Prosecuting  Attorneys  entitled 
to  be  paid  for  three  days  in  month  of  August, 

1953. 


June  5,  1953 
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Honorable  Charles  2.  ’.’urrell,  Jr. 

Prosecuting  Attorney 
Knox  County 
Edina,  Missouri 

Dear  Sir: 

This  department  is  In  receipt  of  your  recent  request  for 
an  official  opinion.  You  thus  state  your  request: 

"I  would  like  to  know  when  House  Bill  #l60, 
as  amended  by  the  Senate,  will  become  effective. 

I would  also  like  to  know  if  the  $600.00  per 
annum  means  600.00  for  the  year  1953  or  if 
only  a proportional  part  of  the  600.00  is  to 
be  paid  according  to  months  remaining  in  the 
year  of  1953.  If  only  part  of  the  $o00.00  Is 
payable  in  1953,  how  will  the  amount  be  cal- 
culated for  the  month  in  which  the  bill  becomes 
effective  if  it  is  only  a part  month." 

We  note  th  t House  Bill  No.  l60  of  the  67th  General  Assem- 
bly provides  that  prosecuting  attorneys  In  counties  of  the  third 
and  fourth  class  are  required  to  attend  at  all  hearings  and 
applications  for  Judicial  paroles,  and  to  investigate  all  appli- 
cants for  judicial  paroles,  to  make  a complete  Investigation 
of  all  the  facts  and  circumstances  surrounding  such  applicant, 
his  home  life,  family,  and  business,  and  to  make  a report  of 
their  findings  to  the  circuit  Judge,  and  to  make  recommendations 
thereon.  By  this  said  House  Bill,  prosecuting  attorneys  are  to 
receive  as  compensation  for  these  additional  services  and  duties, 
in  addition  to  the  salaries  and  fees  now  allowed  prosecuting 
attorneys,  an  amount  equal  to  3600.00  per  anntm,  to  be  paid  in 
equal  monthly  installments. 
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Your  first  question  is  in  regard  to  the  effective  date  of 
House  Bill  No.  ISO.  Article  III,  Section  29,  of  the  Constitution 
of  Missouri,  19^5 » states: 

"Effective  date  of  laws— exeptions— procedure  in 
emergencies  and  upon  recess. --No  law  passed  by 
the  general  assembly  shall  take  effect  until 
ninety  days  after  the  adjournment  of  the  session 
at  which  it  was  enacted,  except  an  appropriation 
act  or  in  case  of  an  emergency  which  must  be 
expressed  in  the  preamble  or  in  the  body  of  the 
act,  the  general  assembly  shall  otherwise  direct 
by  a two-thirds  vote  of  the  members  elected  to 
each  house,  taken  by  yeas  and  nays;  provided, 
if  the  general  assembly  recesses  for  thirty 
days  or  more  it  may  prescribe  by  Joint  resolu- 
tion that  laws  previously  passed  and  not  effec- 
tive shall  take  effect  ninety  days  from  the 
beginning  of  such  recess." 

Section  1.130,  RSMo  19^9 » states: 

"A  law  passed  by  the  general  assembly  shall 
take  effect  ninety  days  after  the  adjournment 
of  the  session  at  which  It  is  enacted;  pro- 
vided, however,  if  the  general  assembly 
recesses  for  thirty  days  or  more,  It  may 
prescribe  by  joint  resolution  that  laws 
previously  passed  and  not  effective  shall 
take  effect  ninety  days  from  the  beginning 
of  the  recess,  subject  to  the  following 
exceptions : 

"(1)  A law  necessary  for  the  Immediate  preser- 
vation of  the  public  peace,  health  or  safety, 
which  emergency  must  be  expressed  In  the  body 
or  preamble  of  the  act  and  which  is  declared 
to  be  thus  necessary  by  the  general  assembly, 
by  a vote  of  two-thirds  of  Its  members  elected 
to  each  house,  said  vote  to  be  taken  by  yeas 
and  nays,  and  entered  on  the  Journal,  or  a 
law  making  an  appropriation  for  the  current 
expenses  of  the  state  government  for  the  main- 
tenance of  the  state  institutions  or  for  the 
support  of  public  schools,  shall  take  effect 
as  of  the  hour  and  minute  of  its  approval  by 
the  governor;  which  hour  and  minute  may  be 
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endorsed  by  the  governor  on  the  bill  at  the 
time  of  Its  approval; 

"(2)  In  case  the  general  assembly,  as  to  a 
law  not  of  the  character  herein  specified, 
shall  provide  that  such  law  shall  take  effect 
on  a date  In  the  future  subsequent  to  the 
expiration  of  the  period  of  ninety  days  herein 
mentioned,  said  law  shall  take  effect  on  the 
date  thus  fixed  by  the  general  assembly; 

"(3)  In  case  the  general  assembly  shall  pro- 
vide that  any  law  shall  take  effect  as  pro- 
vided in  subsection  (1)  of  this  section,  the 
general  assembly  may  provide  in  such  law  that 
the  operative  date  of  the  law  or  parts  of  the 
law  shall  take  effect  on  a date  subsequent 
to  the  effective  date  of  the  law." 

House  Bill  No.  l60  was  passed  without  an  emergency  clause 
and  it  was  not  an  appropriation  act.  Therefore,  it  becomes 
effective  90  days  after  the  final  adjournment  of  the  Legislature, 
which  occurred  on  May  31,  195 3. 

Section  l.Olj.0,  RSMo  19^4-9*  states: 

"The  time  within  which  an  act  is  to  be  done 
shall  be  computed  by  excluding  the  first 
day  and  including  the  last.  If  the  last 
day  be  Sunday  it  shall  be  excluded." 

Following  this  method  of  computing  the  90  day  period  referred 
to  above,  we  find  that  90  days  after  May  31#  1953#  would  be 
August  29#  1953#  which  would  be  the  effective  date  of  House 
Bill  No.  l60. 

Your  second  question  Is  whether  the  "'.600.00  per  annum  means 
"600.00  for  the  ye«r  1953#  or  only  a proportional  part  of  the 
*600.00  is  to  be  paid  on  the  basis  of  the  months  remaining  in  the 
year  1953. 

In  this  regard.  House  Bill  No.  l60  states  that  this  payment 
of  $600.00  per  annum  is  to  be  "in  equal  rao-thly  installments," 
which,  for  a 12  month  period,  would  be  *50.00  per  month.  It  is 
our  opinion  that  the  meaning  of  the  bill  is  that  payment  under 
it  is  to  be  proportional  to  the  months  remaining  in  the  year 
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19f>3»  after  the  effective  date  of  the  bill,  which  would  be 
approximately  ij.  months,  meaning  that  under  House  Bill  No.  loO, 
prosecuting  attorneys  would  receive  approximately  200.00  for 
the  year  1953.  Since  the  additional  duties  for  which  this  $600.00 
per  annum  is  compensation  are  not  to  be  performed  by  prosecuting 
attorneys  until  the  effective  date  of  the  bill,  it  certainly 
was  not  the  intent  of  the  Legislature  to  compensate  prosecuting 
attorneys  for  those  months  in  the  year  1953  when  they  are  not 
performing  the  additional  duties  for  which  this  ^600.00  per  annum 
is  compensation. 

Your  third  question  is:  If  only  part  of  the  $600.00  is  pay- 
able in  1953 t how  will  the  amount  be  calculated  for  the  month  in 
which  the  bill  becomes  effective  if  it  is  only  a part  month. 
Paragraph  6,  Section  1.020,  RSMo  19lj-9#  states  that  the  word  "month” 
shall  mean  a calendar  month  unless  otherwise  expressed.  Since 
August  has  31  days,  and  since  House  Bill  No.  l60  becomes  effective 
on  August  29,  1953 » prosecuting  attorneys  would  be  entitled  to 
three  days  pay  in  August,  which  would  amount,  for  three  days,  to 
approximately  %.80. 


CONCLUSION 


It  is  the  opinion  of  this  department:  That  the  effective 
date  of  House  Bill  No.  l60  of  the  67th  General  Assembly  is 
August  29*  1953;  that  prosecuting  attorneys  of  third  and  fourth 
class  counties  are  to  be  paid  proportionately  and  on  the  basis 
of  the  period  of  time  remaining  in  the  year  1953  after  the 
effective  date  of  House  Bill  No.  lSO,  and  not  the  full  ^600.00; 
that  prosecuting  attorneys  in  third  and  fourth  class  counties 
are  entitled  to  be  paid  for  three  days  in  the  month  of  August 
under  House  Bill  No.  l60,  which  would  be  approximately  $lj.. 80. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Hugh  P.  Williamson. 

Yours  very  truly 


JOHN  M.  DALTON 

Attorney  General 
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STATE  PURCHASING  AGENT: 
PUBLIC  RECORDS: 


State  Purchasing  Agent  may  not  sell  the 
right  to  insoect  and  copy  public  records 


March  17,  1953 


Honorable  Edgar  C.  Nelson 
State  Purchasing  Agent 
Division  of  Procurement 
State  Capitol  Building 
Jefferson  City,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  recent  request  for  an  official 
oninion  of  this  office  including  a letter  directed  to  your  office 
and  a contract  the  nature  of  which  we  will  hereinafter  discuss. 

You  inouire  whether  the  matter  called  up  by  these  documents 
relate  to  the  duties  of  your  office. 

The  contract  as  drawn  and  submitted  with  your  request,  if 
executed,  proportedly  would  bind  the  State  of  Missouri  by  and 
through  the  Director  of  Revenue  and  certain  private  companies  who 
wish  to  obtain  registration  information  from  the  records  of  the 
motor  vehicle  division.  The  contract  provides  that  the  company 

shall  pay  to  the  State  of  Missouri  $ per  name  of  persons 

obtained  from  the  records.  A further  provision  of  the  contract 
binds  the  company  to  pay  to  the  state  *>50.00  per  month  for  each 
employee  furnished  by  the  company  in  the  extraction  of  records  of 
registration  from  the  department.  These  provisions  are  as  follows: 

"That  the  Company  pay  to  the  Director 
of  Revenue  of  The  State  of  Missouri  the 
sum  of  Fifty  (-.50.00)  Dollars  per  month 
for  each  employee  required  or  furnished 
by  the  Company  in  the  extraction  of  rec- 
ords of  registration  from  the  Department. 
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"There  shall  be  a. fee  paid  of  t 

per  name  of  persons  obtained  from  the 
records#” 

We  note  also  the  following  provision  found  in  the  contract: 

"Provided  further  that  it  is  agreed  that 
the  charges,  fees  and  requirements  herein 
set  forth  are  for  the  purpose  of  indemni- 
fying the  Revenue  Department  for  the  in- 
conveniences caused." 

There  are  other  provisions  relating  to  allocation  of  space, 
furnishing  equipment,  termination  of  the  contract,  etc#,  which  we 
do  not  deem  pertinent  to  this  inquiry. 

It  appears  that  this  matter  was  referred  to  your  office  for 
the  purpose  of  selling  the  privilege  of  allowing  companies  to 
secure  this  information  under  the  terms  of  the  contract. 

The  law  relating  to  the  division  of  procurement  is  found  in 
Chapter  34,  RSMo  1949.  In  regard  to  the  duties  of  the  State 
Purchasing  Agent  to  make  sales,  we  direct  your  attention  to  Section 
34.140,  which  provides  in  part  as  follows: 

"*  * *He  shall  also  have  power,  subject 
to  the  same  provisions  as  for  bids  for 
purchases,  to  sell  any  surplus  or  unneeded 
supplies  or  property,  in  his  hands  or  owned 
by  the  state  or  any  department  thereof.  * * *" 

Even  assuming  that  the  sale  of  the  right  to  copy  records 
would  fall  within  the  unlimited  definition  of  the  terms  supplies 
or  property,  a question  which  admits  of  grave  doubt,  we  do  not 
believe  that  such  can  lawfully  be  done. 

Section  301.350,  Missouri  Revised  Statutes,  Cumulative  Supple- 
ment 1951,  relating  to  the  books  and  records  of  the  motor  vehicle 
division  provides  as  follows: 

"1.  Upon  receipt  of  an  application  for 
registration  of  a motor  vehicle,  trailer, 
chauffeur,  registered  operator,  manufac- 
turer or  dealef,  as  provided  in  sections 
301.010  to  301.440,  the  director  of  rev- 
enue shall  file  such  application  and 
register  such  motor  vehicle,  trailer, 
chauffeur,  registered  operator,  manufac- 
turer or  dealer,  together  with  the  facts 
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stated  In  the  application  in  a book  to 
be  kept  for  that  purpose,  under  a distinc- 
tive number  assigned  to  such  motor  vehicle, 
trailer,  chauffeur,  registered  operator,  manu- 
facturer or  dealer.  Separate  books  shall  be 
kept  as  follows: 

(1)  Motor  vehicles  registered  by 
owners,  except  commercial  motor  vehicles; 

(2)  Commercial  motor  vehicles; 

(3)  Trailers; 

(4)  Motorcycles  and  motor  tricycles; 

(5)  Manufacturers  and  dealers; 

(6)  Chauffeurs; 

(7)  Registered  operators; 

(&)  Official  motor  vehicles. 

"2,  The  director  of  revenue  shall  also  keep 
an  index,  by  cards  or  otherwise,  according  to 
motor  number  or  other  manufacturer’s  identi- 
fication numbers,  of  vehicles  registered  and 
also  by  manufacturer’s  names. 

"3.  The  director  of  revenue  may  keep  such 
other  classification  and  records  as  he  may 
deem  necessary. 

"4.  *11  of  such  books  and  x-ecords  shall  be  kept 

open  to  public  Inspection  uurin^  reasonable 
business  hours. 

"5.  The  governor  may  cause  the  books  and 
accounts  of  the  commissioner  to  be  audited 
by  the  state  auditor;  or  otherwise,  at  any 
time." 


(Underscoring  ours.) 

You  will  note  that  this  section  provides  that  all  such  books 
and  records  shall  be  open  to  public  inspection  during  reasonable 
business  hours.  Speaking  of  a provision  substantially  the  same  as 
the  one  above  noted,  the  Supreme  Court,  in  the  case  of  State  v.  Brown, 
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134  S.  W.  (2d)  2$,  1.  c.  31,  said: 

"*  * *If  30 f such  records  are  'official* 
records  or  public  records  because  the 
statute  requires  them  to  be  kept  open  to 
public  inspection." 

It  is  fundamental  law  that  persons  Interested  in  public 
records  have  the  right  to  inspect  the  same  which  right  also  in- 
cludes the  right  to  make  copies  and  memoranda  thereof.  No  fee 
can  be  charged  for  the  exercise  of  this  right  of  inspection  unless 
expressly  provided  by  statute.  >ve  find  no  such  provision.  This 
rule  is  stated  in  76  C.J.S.,  Records,  page  146,  as  follows: 

"In  the  absence  of  a statute,  authorizing 
the  recording  officer  to  charge  fees  for 
inspection  of  records  in  his  office  or 
requiring  payment  of  such  fees,  persons 
entitled  to  insoection  of  such  records 
may  inspect  them,  and  may  make  memoranda 
or  copies  thereof  without  paying  a fee  for 
the  privilege,  * * *•" 

Whether  the  contract  could  be  construed  as  a lease  of  space 
for  the  purpose  of  copying  the  records  and  the  fees  and  charges 
noted  from  the  provisions  of  the  contract,  supra,  consideration, 
therefore,  we  do  not  undertake  to  determine,  since  such  would  not 
involve  the  duties  of  the  State  Purchasing  Agent. 

CONCLUSION 


Therefore  it  is  the  opinion  of  this  office  that  the  State 
Purchasing  Agent  has  no  authority  to  contract  for  sale  or  sell  the 
right  or  privilege  of  allowing  private  individuals  to  secure  regis- 
tration information  from  the  records  of  the  motor  vehicle  division 
since  such  records  are  public  records  open  to  insoection  and  for 
which  no  fee  may  be  charged  for  the  right  thereof. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  D.  D.  Guffey. 


Very  truly  yours, 


DDG:hr 


JOHN  M.  DALTON 
Attorney  General 


STATS  PURCHASING  AG3NT: 


Duty  of  the  State  Purchasing  Agent  to 
approve  departmental  direct  purchase 
orders* 


FILED 


May  26,  1953 


Honorable  Edgar  C.  Nelson 
State  Purchasing  Agent 
Division  of  Procurement 
Jefferson  City,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  recent  request  for  an  official 
opinion  of  this  office  which  request  reads  in  part  as  follows: 

nI  would  like  your  department  to  give 
me  an  opinion  on  the  following:  * * * 

The  Business  Manager  of  the  Missouri 
State  Penitentiary,  has  sent  to  this 
office  twenty- two  ♦Departmental  Direct 
Orders ' totalling  $3011.66. 

"I  have  been  advised  that  these  orders 
originated  in  the  office  of  * * * * 

Penitentiary  Engineer,  who  says  that  he 
was  given  oral  permission  to  write  such 
orders  by  * * * my  predecessor  in  this 
department.  All  of  these  orders  are 
marked  'emergency  orders.’  A cursory 
examination  of  the  individual  orders 
would  not  indicate  to  me  that  many  of 
them  fall  within  that  definition. 

"Please  advise  me  whether  or  not  I ^should 
approve  these  orders.  In  no  case  has  the 
total  amount  of  the  order  been  encumbered 
by  the  Comptroller. 
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"More  specifically,  please  advise  me  if 
I should  approve  only  these  orders  which 
appear  clearly  to  be  emergency  orders, 
and  should  not  approve  other  orders  which 
do  not  fall  within  that  classification.” 

The  provisions  relating  to  the  purchase  of  supplies  for 
all  departments  of  the  State  and  the  duties  of  the  State  Purchas- 
ing Agent  in  this  regard  are  contained  in  Chapter  34,  RSMo  1949. 
Section  34.030  provides  that  all  purchases  shall  be  made  by  the 
State  Purchasing  Agent  except  as  otherwise  provided  in  this 
chapter  and  reads  as  follows: 

"The  purchasing  agent  shall  purchase 
all  supplies  for  all  departments  of 
the  state,  except  as  in  this  chapter 
otherwise  provided.  The  purchasing 
agent  shall  negotiate  all  leases  and 
purchase  all  lands,  except  for  such 
departments  as  derive  their  power  to 
acquire  lands  from  the  constitution 
of  the  state." 

The  exception  to  the  above  noted  provision  is  contained  in 
Section  34olOO,  RSMo  1949,  and  relates  to  purchases  of  an  emer- 
gency or  technical  nature.  This  section  specifically  provides: 

"The  purchasing  agent  shall  have  power 
to  authorize  any  department  to  purchase 
direct  any  supplies  of  a technical  nature 
which  in  his  judgment  can  best  be  pur- 
chased direct  by  such  department.  He 
shall  also  have  power  to  authorize  emer- 
gency purchases  direct  by  any  department. 

He  shall  prescribe  rules  under  which  such 
direct  purchases  shall  be  made.  All  such 
direct  purchases  shall  be  reported  im- 
mediately to  the  purchasing  agent  together 
with  all  bids  received  and  prices  paid." 

Under  this  provision  the  purchasing  agent  is  empowered  to 
authorize  any  department  of  the  State  to  purchase  direct  supplies 
of  a technical  nature.  Likewise,  he  is  empowered  and  may  authorize 
emergency  purchases  direct  by  any  department.  Such  authority  may 
be  conferred  in  these  instances  as  in  the  sound  discretion  and 
judgment  of  the  State  Purchasing  Agent  will  promote  the  interests 
of  efficiency,  economy,  the  preservation  of  life  and  property  and 
the  welfare  of  the  State  in  general.  This  section  further  provides 
that  the  Purchasing  Agent  shall  prescribe  rules  under  which  such 
direct  purchases  shall  be  made.  Under  this  mandate  certain  rules 


-2- 


Honorable  Edgar  C.  Nelson 


have  been  prescribed  which  we  here  make  reference.  Rules  13, 
14,  15  and  16  as  formulated  by  the  Division  of  Procurement 
provide  as  follows: 

"Rule  13.  Purchases  amounting  to  $50.00 
or  less  shall  be  construed  to  be  emer- 
gency purchases,  and  the  securing  of 
competitive  bids,  although  recommended 
in  cases  wherever  possible,  will  not  be 
required.  Such  purchases  shall  be  made 
only  upon  authorization  of  the  departmental 
head.  Departmental  Direct  Orders  are  to  be 
sent  immediately  direct  to  the  Comptroller 
for  an  encumbrance  on  the  appropriation. 

If  immediate  delivery  has  been  made,  depart- 
ments are  to  write  on  the  order:  'This 
merely  confirms  a purchase  previously  made.' 

"Rule  14.  If  in  the  opinion  of  the  Pur- 
chasing Agent  it  is  advantageous  to  the 
state  for  a department  to  purchase  supplies 
of  a technical  nature  direct,  the  depart- 
ment, after  obtaining  permission  to  make 
such  a purchase,  shall  secure  at  least 
three  competitive  bids,  writing  up  an 
order  on  the  lowest  and  best  bidder,  using 
departmental  direct  order  blank,  checking 
this  order  in  the  upper  left-hand  corner 
in  the  space  designated  for  such  an  order 
and  attach  all  bids  thereto.  If  aporoved, 
copy  No.  1 will  be  mailed  to  vendor,  copy 
2 and  the  bid  submitted  will  be  retained 
in  the  office  of  the  State  Purchasing  Agent 
and  copies  3,  4 and  5 returned  to  the  depart- 
ment, and  the  last  copy  will  be  retained  by 
the  Comptroller.  The  departmental  direct 
order  shall  also  be  used  for  purchases  or 
supplies  or  services  obtainable  only  from 
one  source  of  supply  and  which  amounts  to 
over  $50.00.  These  orders,  too,  must  have 
the  approval  of  the  Purchasing  Agent  before 
being  placed. 

"Rule  15.  In  cases  where  human  life  or 
state  property  is  in  immediate  jeopardy, 
emergency  orders  or  any  orders  amounting 
to  more  than  $50.00  will  be  permitted  with- 
out first  securing  special  authorization  from 
the  State  Purchasing  Agent. 
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"Rule  16,  Departments  may  make  purchases 
of  emergency  or  technical  nature,  where 
immediate  delivery  is  necessary,  with  the 
verbal  permission  of  the  Purchasing  Agent, 

Vendors  can  be  notified  of  such  approval 
and  make  immediate  delivery,  and  instructed 
not  to  make  billing  until  departmental  order 
is  received.  Departmental  orders  are  to  be 
made  up  at  once  and  sent  to  Purchasing  Agent 
for  approval  and  encumbrance  on  the  appro- 
priation. Departments  are  to  write  on  such 
order:  ’This  merely  confirms  a purchase 

previously  made'  (to  avoid  duplication)." 

The  import  of  these  rules  as  we  are  here  concerned  seems  to 
be  that  in  cases  where  human  life  or  state  property  is  in  imme- 
diate jeopardy,  emergency  orders  or  any  order  amounting  to  more 
than  $50.00  will  be  permitted  without  prior  authorization  from 
the  State  Purchasing  Agent,  Rule  15,  and  where  the  need  is  not 
so  imperative,  yet  immediate  delivery  is  necessary,  a department 
may  make  purchases  of  emergency  or  technical  nature  on  verbal 
permission  of  the  Purchasing  Agent,  Rule  16.  That  these  pro- 
visions are  mandatory,  there  can  be  no  doubt,  for  Section  34.150, 
provides  that  if  supplies  are  purchased  contrary  thereto,  the 
department  head  shall  be  personally  liable.  This  section  pro- 
vides : 

"Whenever  any  department  or  agency  of 
the  state  government  shall  purchase  or 
contract  for  any  supplies,  materials, 
equipment  or  contractual  services  con- 
trary to  the  provisions  of  this  chapter 
or  the  rules  and  regulations  made  there- 
under, such  order  or  contract  shall  be 
void  and  of  no  effect.  The  head  of  such 
department  or  agency  shall  be  personally 
liable  for  the  costs  of  such  order  or 
contract  and,  if  already  paid  for  out 
of  state  funds,  the  amount  thereof  may 
be  recovered  in  the  name  of  the  state  in 
an  appropriate  action  instituted  therefor." 

As  we  view  the  statutory  provisions  noted  and  the  regula- 
tions adopted  thereunder,  we  believe  that  it  is  mandatory  that  all 
purchases  of  supplies  must  be  negotiated  by  the  State  Purchasing 
Agent  except  purchases  of  emergency  or  technical  nature  or  the 
purchase  of  supplies  obtainable  from  only  one  source  which  may  be 
made  by  the  department  under  the  procedure  prescribed.  It  appears 
to  be  clear  that  the  State  Purchasing  Agent  has  no  duty  to  approve 
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purchase  orders  negotiated  by  any  department  which  does  not  fall 
within  the  exceptions  provided.  Whether  or  not  a purchase  amount- 
ing to  more  than  $50.00  is  an  emergency  purchase,  is  of  course, 
a question  of  fact  depending  upon  the  circumstances,  while  by 
Departmental  Regulation  13,  supra,  all  purchases  amounting  to 
$50.00  and  less  shall  be  construed  to  be  emergency  purchases. 

We  note  from  your  request  that  it  is  contended  that  the 
purchase  orders  to  which  you  refer  were  placed  after  securing 
verbal  permission  of  the  purchasing  agent  then  in  office.  If, 
in  fact,  verbal  permission  was  given,  then  we  are  of  the  opinion 
that  your  office  should  approve  those  orders  of  $50.00  or  less, 
and  likewise,  approve  those  orders  of  more  than  $50.00  which  were 
of  an  emergency  or  technical  nature  and  that  purchases  not  meeting 
these  requirements  need  not  be  approved.  More  specifically  in 
regard  to  your  duty  to  approve  orders  placed  on  the  verbal  per- 
mission of  your  predecessor  in  office,  we  wish  to  call  your  at- 
tention to  the  fact  that  it  is  presumed  that  a public  official 
discharges  his  duties  or  performs  an  act  in  accordance  with  the 
law,  and  the  authority  conferred  upon  him.  This  rule  is  stated 
in  31  C.  J.  S.,  Evidence,  Section  1$6,  Page  £00,  as  follows: 

"Stated  in  another  way,  it  is,  as  a 
general  rule,  presumed  that  a public 
official  properly  and  regularly  dis- 
charges his  duties,  or  performs  acts 
required  by  law,  in  accordance  with 
the  law  and  the  authority  conferred 
on  him,  and  that  he  will  not  do  any 
act  contrary  to  his  official  duty  or 
omit  to  do  anything  which  such  duty 
may  require. 

"In  accordance  with  the  general  rule, 
it  is  to  be  presumed  that  everything 
done  by  an  officer  in  connection  with 
the  performance  of  an  official  act  in 
the  line  of  his  duty  was  legally  done, 

* * * ,n 

See  also  Woolridge  v.  LaCrosse  Lumber  Company,  236  S.W. 

29$. 

With  this  rule  in  mind  it  is  our  opinion  that  your  office 
should  approve  those  direct  purchase  orders  placed  upon  the  verbal 
permission  of  your  predecessor,  absent  illegality  appearing  on 
the  face  thereof,  since  there  exists  a presumption  that  they  were 
properly  authorized  and  placed  in  accordance  and  compliance  with 
the  law. 
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CONCLUSION 


Therefore  in  the  premises,  it  is  the  opinion  of  this  office 
that  the  State  Purchasing  Agent  now  in  office  is  required  to 
approve  departmental  direct  purchase  orders  placed  upon  the  verbal 
permission  of  his  predecessor  in  office  and  involving  purchases 
of  an  emergency  or  technical  nature  where  immediate  delivery  was 
necessary. 

The  foregoing  opinion,  which  I hereby  aporove,  was  prepared 
by  ray  Assistant,  Mr.  D.  D.  Guffey. 


Very  truly  yours, 


JOHN  M.  DALTON 
Attorney  General 


DDGthr 


TAXATION : 
COrtBOKATiONS: 


Columbia  Broadcasting  System,  inc.,  liable 
l’or  francnise  tax  provided  by  Section  I47.UI4 
KSMo  19^. 


June  2b,  19^3 


Mr.  Cnarles  C.  Nance,  Chairman 
State  Tax  Commission  or  Missouri 
Jefferson  Building 
Jefferson  City,  .ilssouri 

Dear  Sir: 

The  following  opinion  is  rendered  in  reply  to  your  re- 
quest reading  as  follows: 

"The  Columoia  Broadcasting  System  Inc., 
operating  Station  KMOX,  with  studios  in 
the  City  of  St.  Louis,  has  questioned 
their  liability  for  the  Missouri  ..tate 
franchise  tax  on  the  ground  that  their 
operations  are  wholly  Interstate  and 
therefore  not  subject  to  taxation. 

"we  are  enclosing  a letter  and  memorandum 
submitted  to  the  State  Tax  Commission 
by  said  corporation  aid  request  an  opinion 
from  your  office  as  to  whether  or  not  a 
corporation  operating,  as  its  only  activity 
in  this  State,  a broadcasting  station,  in 
the  manner  stated,  is  required  to  pay  a 
Missouri  franchise  tax." 

Reoords  in  the  office  of  tne  Secretary  of  State  for 
Missouri  disclose  that  Columbia  Broadcasting  System,  Inc., 
a foreign  corporation  organized  under  tne  laws  of  the  State 
of  New  York,  made  application  in  April,  1952,  for  a certificate 
of  authority  to  transact  its  corporate  business  in  Missouri 
as  a foreign  business  corporation,  and  such  certificate  was 
duly  issued.  Documents  supporting  suoh  application  for 
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authority  disclose  the  purpose  or  purposes  for  which  said 
corporation  was  organized  and  which  it  proposes  to  pursue 
in  the  transaction  of  business  in  Missouri  as  nradio  broad- 
casting and  activities  related  thereto,  and  perhaps  at  a 
later  date  television  broadcasting  and  activities  related 
thereto";  that  an  estimate  of  the  total  value  of  all  the 
property  of  the  corporation  for  the  following  year  (1953) 
that  will  be  located  in  Missouri  is  9200,000.00;  that  the 
estimated  gross  amount  of  business  of  the  corporation  to 
be  transacted  by  it  at  or  from  places  of  business  in  the 
State  of  Missouri  during  such  year  (1953)  is  *>1,000, 000 .00; 
and  that  the  proportion  of  stated  capital  and  surplus  repre- 
sented by  the  corporation* s property  and  business  in  Missouri 
for  the  following  year  (1953)  is  9216,112.00. 

The  Missouri  franchise  tax  which  Columbia  Broadcasting 
System,  Inc.,  seeks  to  evade  is  provided  for  in  the  following 
language  found  in  Section  14.7*010,  RSMo  194-9* 

" ****** 

"2.  Every  foreign  corporation  engaged 
in  business  in  this  state  whether  under 
a certificate  of  authority  issued  under 
chapter  351*  RdMo  194-9  oz>  not,  shall  pay 
an  annual  franchise  tax  to  the  state  of 
Missouri  equal  to  one-twentieth  of  one 
per  cent  of  the  par  value  of  its  outstand- 
ing shares  and  surplus  employed  in  busi- 
ness in  this  state,  or  if  the  outstanding 
shares  of  such  corporation  or  any  part 
thereof  consist  of  shares  without  par 
value,  then,  in  that  event,  for  the  pur- 
poses herein  contained,  such  shares  shall 
be  considered  as  having  a value  of  five 
dollars  per  share,  unless  the  actual  value 
of  such  shares  should  exceed  five  dollars 
per  share,  in  which  case  the  tax  snail 
be  levied  and  collected  on  the  actual  value 
and  the  surplus,  and  for  the  purposes  in 
this  chapter  such  corporation  shall  be 
deemed  to  nave  employed  in  this  state  that 
portion  of  its  entire  outstanding  shares 
and  surplus  that  its  property  and  assets 
in  this  state  bear  to  all  its  property  and 
assets  wherever  located. 

"*****  *." 
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In  you r opinion  request  this  office  is  directed  to  a 
letter  and  memorandum  submitted  to  the  Tax  Commission  by 
attorneys  for  Columbia  Broadcasting  System,  Inc.,  and  an 
opinion  is  sought  to  determine  whether  or  not,  in  view  of 
the  facts  stated  in  said  memorandum,  the  corporation  is 
liable  for  the  franchise  tax.  It  is  contended,  on  behalf 
of  tne  corporation,  that  all  of  its  operations  in  the  State 
of  Missouri  partake  of  an  interstate  character  so  as  to 
exempt  it  under  the  Federal  Constitution  from  sucn  a State 
tax. 


In  the  case  of  State  v.  Phillips  Pipe  Line  Company, 

97  S.W.  (2d)  IO9,  339  Mo.  459,  tne  Supreme  Court  of  Missouri, 
en  banc,  in  1930,  was  construing  Section  4.64.1  R.  S.  mo.  1929, 
which  remains  virtually  unchanged  in  Section  147*016,  RSMo 
1)49,  quoted  above.  The  Court  spoke  as  follows  at  339  Mo. 

459*  l.c*  466: 

" »*  * * It  is  true  that  in  tne  ozarx  Pipe 
Line  case  it  is  stated  that  the  Corpora- 
tion Franchise  Tax  Law  of  Missouri  levies 
a tax  'upon  the  privilege  or  right  to  do 
business,'  citing  State  ex  rel.  v.  State 
Tax  Commission,  282  Mo.  213,  221  S.V.  721, 
and  that  suoh  a tax  .nay  not  be  imposed  upon 
a corporation  transacting  only  interstate 
business  here,  but  we  have  construed  the 
Corporation  Franonise  Tax  Law  as  one  im- 
posing a tax  upon  the  privilege  or  right 
to  do  business  as  a corporation  (State  v. 

Pierce  Pet.  Corp.,”31&  Mo.  1020,  l.c.  1027, 

28  S.tf.  (2d)  790;  Mo.  Athletic  Assn.  v. 

Inv.  Corp.,  323  Mo.  7&5,  l*c*  773*  20  S.fl. 

(2d)  51)*  &nd  it  nas  been  frequently  held 
that  such  a tax  is  not  one  which  inevitably 
results  in  burdening  interstate  oommerce 
although  the  ousiness  of  the  corporation 
taxed  may  be  interstate.  * # *" 

In  State  v.  shell  Pipe  Line  Corporation,  345  Mo.  1222,  139 
S.A.  (2d)  510,  the  Supreme  Court  of  Missouri,  Division  Mo.  2, 
had  oefore  it  for  construction,  in  1940,  Section  4641  R.  3. 

Mo.  1929*  referred  to  above.  The  Court  reviewed  tne  Phillips 
Pipe  Line  Company  case,  alluded  to  above,  and  spoke  as  follows 
at  139  S.w.  (2d)  l.c.  519: 
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"In  the  Phillips  Pipe  Line  Company  case 
the  validity  of  the  franchise  tax  vas  up- 
held, but  because  the  court  considered 
the  activities  there  snown  to  be  the  trans- 
action of  Intrastate  business  and  not  nec- 
essarily Incident  to  and  therefore  not  a 
part  of  interstate  transportation.  * # J> 

"It  seems  to  be  conceded,  as  we  think  it 
must  be,  that  the  state  oannot  lay  a tax 
on  purely  interstate  commerce  or  upon  the 
privilege  of  engaging  therein.  * # a" 

No  decision  of  the  Supreme  Court  of  Missouri  has  been 
founa  which  deals  with  the  application  of  Missouri's  corpora- 
tion franchise  tax  law  as  applied  to  corporations  engaged  in 
radio  broadcasting.  For  the  present  status  of  the  law  on  this 
question  we  feel  that  the  following  summary  found  in  11  A.L.R. 
2d,  l.c.  989,  is  not  to  be  overlooked: 

"It  appears  that  the  present  status  of 
the  law  on  the  subject  under  considera- 
tion is  that  a tax  measured  by  the  gross 
receipts  of  a radio  broadcasting  busi- 
ness, without  regard  to  whether  such 
business  is  interstate  or  intrastate 
commerce,  will  be  considered  as  imposing 
an  unconstitutional  burden  on  interstate 
commerce,  in  view  of  the  decision  of  the 
United  States  Supreme  Court,  in  Fisher's 
Blend  Station  v.  State  Tax  Com.  (1936) 

297  US  650,  80  L ed  956,  56  S Ct  608, 
set  out  supra. 

"And  a similar  view  would  be  taken  as  to 
an  occupational  tax  on  persons  engaged 
in  the  business  of  radio  broadcasting  if 
such  tax  makes  no  distinction  as  to  inter- 
state and  intrastate  business.  See  White- 
hurst v.  Grimes  (1929,  DC  Ky)  21  F2d  787, 
and  Atlanta  v.  Southern  Broadcasting  Co. 

(1937)  l81f  Ga  9*  190  SE  59il,  set  out  supra. 

"However,  a local  tax  on  the  gross  receipts 
of  a radio  broadcasting  business,  oased 
solely  on  tne  intrastate  activities  of  such 
a business  may  be  regarded  as  not  imposing 
. an  unconstitutional  burden  and  may  be  regarded 
as  valid  if  the  amount  of  the  intrastate  buai- 
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ness  is  capable  of  ascertainment.  See  nlbuquer- 
que  Broadcasting  Co.  v.  bureau  of  Revenue  (194-7) 

51  NM  332,  184-  P2d  4.16,  11  ALR2d  9&6,  and  »7D0D 
Broadcasting  Corp.  v.  Stokes  (I94I)  160  Tenn 
677,  177  SW2d  837,  set  out  supra. 

"The  difficulty  of  separating  interstate  and 
intrastate  activities  of  a radio  broadcasting 
station  for  the  purposes  of  taxation  may  be 
avoided  by  a statute  imposing  a flat  tax  on 
the  occupation  of  radio  broadcasting  with  an 
exemption  as  to  interstate  broadcasts.  See 

Beard  v.  Vinsonnaler  (I94.9)  arx  , 

221  SW2d  3.  app  dismd  33o  US_cb3,  34  I*  ed  , 

70  S Ct  14b,  reh  den  338  U3  896,  9J4.  L ed  , 

70  S Ct  239 • set  out  supra." 

A note  appended  to  the  above  quoted  summary  disclos  es  that  in 
the  Albuquerque  Broadcasting  Company  case  the  New  Mexico  Supreme 
Court  remanaed  the  case  to  the  trial  court  with  directions  to 
determine  the  amount  of  taxes  paid  on  Intrastate  commerce,  and 
the  district  court  on  remand  directed  refund  of  all  amounts 
collected  from  the  broadcasting  company  because  of  tne  impossi- 
bility of  an  apportionment  of  the  tax  between  interstate  and 
intrastate  business.  It  stands  admitted  that  the  New  Mexico 
tax  was  directed  to  gross  receipts. 

In  tne  case  of  Memphis  Natural  das  Company  v.  Stone,  335 
U.o.  80,  92  L.  id.  1832,  68  3.  Ct.  14./5*  decided  June  21,  194.8, 
the  Supreme  Court  of  the  United  States  was  reviewing  the  State 
franchise  tax  of  Mississippi  as  applied  to  a foreign  corpora- 
tion and  measured  by  the  value  of  capital  used,  invested  or 
employed  in  Mississippi.  The  foreign  corporation  involved 
was  a pipe  line  company,  a part  of  whose  pipe  line  passed 
through  Mississippi  but  which  did  no  intrastate  business  in 
such  state  and  had  never  qualified  therefor  under  the  laws 
of  Mississippi.  The  Mississippi  francnise  tax  statute  imposed 
a "franchise  or  excise  tax"  upon  all  corporations  "doing 
business"  within  the  state  equal  to  *1«50  lor  each  #1,000.00 
or  fraction  thereof,  of  the  value  of  capital  used.  Invested 
or  employed  within  the  state.  Aside  from  tne  fact  that  the 
Mississippi  statute  defined  the  term  "doing  business",  the 
tax  statute  is  not  dissimilar  to  that  found  at  Section  14-7.010, 
RSMo  1949.  In  sustaining  the  tax  the  Supreme  Court  of  tne 
United  States  spoke  as  follows  at  92  L.  ed.,  l.c.  1844* 
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"The  Mississippi  excise  nas  no  more 
effect  op  on  tne  commerce  than  any  of 
the  instances  just  recited.  Tne  events 
giving  rise  to  tnls  tax  were  no  .aore 
essential  to  tne  interstate  commerce 
than  those  just  mentioned  or  ad  valorem 
taxes.  iHe  think  tnat  the  state  is  witn- 
in  its  constitutional  rights  in  exacting 
compensation  under  this  statute  for  the 
protection  it  affords  the  activities  with- 
in its  borders.  Of  course,  the  interstate 
commerce  could  not  be  conducted  without 
these  local  activities.  13ut  that  fact 
is  not  conclusive.  These  are  events  apart 
from  the  flow  of  commerce.  This  is  a tax 
on  activities  for  which  the  state,  not 
the  United  States,  gives  protection  and 
th6  state  is  entitled  to  compensation 
when  its  tax  cannot  be  said  to  be  an  un- 
reasonable burden  or  a toll  on  the  inter- 
state business ." 

In  the  light  of  the  ruling  in  Memphis  Natural  Gas 
Company  v.  Stone,  supra,  and  the  facts  made  evident  by 
records  in  the  office  of  tne  Secretary  of  State  for  Missouri, 
alluded  to  in  tne  forepart  of  this  opinion,  it  Is  the  opinion 
of  this  office  that  wnen  Columbia  broadcasting  System,  Inc., 
has  filed  the  francnise  tax  report  required  by  Section  114.7*020, 
R3Mo  I94.9,  the  State  Tax  Commission  of  Missouri  may,  and  should, 
determine  and  assess  the  tax  due  as  directed  in  Section  147*030, 
RSMo  I94.9. 
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It  is  the  opinion  of  this  office  that  Columbia  broadcasting 
System,  Inc.,  a foreign  corporation  licensed  to  do  business  in 
Missouri,  is  liable  for  payment  of  Missouri’s  corporation  fran- 
chise tax  provided  for  In  Section  14-7*010,  RSMo  194-9* 

The  foregoing  opinion,  whicn  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Julian  L.  0*Malley. 

Yours  very  truly. 


JOHN  M.  DALTON 

Attorney  General 


JL,0'u4:lw 


STATE  PURCHASING 
OFFICER: 
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When  the  State  Purchasing  Agent  requests  bias 
for  an  article,  the  article  snail  be  described 
in  general  terms  and  by  general  specification, 
if  by  so  doing  the  State  Pure  asing  Agent  can 
obtain  the  article  which  he  wants,  but  if  he 
cannot  do  so  by  describing  the  article  in  gen- 
eral terms  and  by  general  specifications  he  may 
then  use  a brand  or  trade  name.  'Whether  he  can 
describe  the  article  in  general  terms  and  by 
general  specification  is  largely  a matter  with- 
in his  discretion. 


October  2,  1953 


Honorable  ^dgar  C • Nelson 
State  Purchasing  Agent 
Division  of  Procurement 
Capitol  Building, 

Jefferson  City,  Missouri 

Dear  Sir: 

Recently  you  requested  an  official  opinion  from  this  depart- 
ment on  the  following  matter: 

nI  would  like  to  have  an  opinion  on  3ection 
34*060  nevised  Statutes  of  I&ssouri,  1949, 
which  deals  with  requests  for  bids  on  sup- 
plies and  materials  and  which  states  that 
such  requests  must  be  in  general  terms* 

"I  wish  an  opinion  on  this  particular  sec- 
tion because  we  receive  numerous  requisitions 
asking  for  stock  feeds  by  brand  name  rather 
than  by  formula  of  the  ingredients* 

"Such  specifications  doubtless  arise  from  the 
fact  that  dairymen  and  business  managers  at  the 
various  state  institutions  have  used  certain 
brand  feeds  and  have  gotten  satisfactory  re- 
sults from  the  standpoint  of  production.  This 
being  true,  they  want  to  continue  to  use  the 
same  feeds  and  feel  that  if  they  don’t  speci- 
fy the  brand  wanted  they  may  get  a feed  that 
will  affect  production.  This  is  especially 
true  in  dairy  and  egg  productioh*" 

The  question  which  you  want  answered  appears  to  be:  When  the 
State  Purchasing  Agent  invites  bids  on  various  articles  which  the 
state  wishes  to  purchase,  should  he,  in  his  invitation,  give  the 
"brand,  trade  name,  or  other  individual  mark"  of  such  article,  or 
should  the  article  be  referred  to  in  "general  terras  and  by  general 
specifications" • 


Honorable  Edgar  C.  Nelson 


Section  34.060  RSMo  1949,  to  which  you  refer,  reads  as  follows: 

"All  requests  hereafter  made  for  bids  and  pro- 
posals for  materials,  products,  supplies,  pro- 
visions and  other  needed  articles  to  be  pur- 
chased at  public  expense,  shall  be  made  in  gen- 
eral terms  and  by  general  specifications  and 
not  by  brand,  trade  name  or  other  individual 
mark,  provided  such  article  to  be  purchased 
can  be  definitely  described  without  the  desig- 
nation of  such  brand,  trade  name  or  other  in- 
dividual mark.  All  such  requests  and  bids 
shall  contain  therein  a paragraph  in  easily 
legible  print,  reading  as  follows:  1 By  virtue 
of  statutory  authority,  a preference  will  be 
given  to  materials,  products,  supplies,  provi- 
sions and  all  other  articles  produced,  manu- 
factured, made  or  grown  within  the  state  of 
Missouri. 

The  meaning  of  the  above  section  seems  to  us  to  be:  When  the 
state  purchasing  agent  invites  bids  for  the  furnishing  of  an  art- 
icle, the  article  shall  be  described  in  general  terms  and  by  gen- 
eral specification,  not  by  a brand  or  trade  name,  if  the  desired 
article  can  be  described  definitely  without  stating  a brand  or 
trade  name,  but  that  if  it  cannot  be.  that  then  a brand  or  trade 
name  may  be  used. 

It  would  appear  that  the  underscored  lines  above  are  very 
clearly  implied  by  Section  34.060,  supra.  Therefore,  it  would 
seem  that  Section  34*060  means  that  when  the  state  purchasing 
agent  invites  bids  on  an  article,  he  should  describe  the  article 
in  general  terms  if  by  so  doing  he  can  thereby  obtain  bids  on  the 
article  which  he  wants,  but  that  if  he  cannot  get  the  article  he 
wants  by  describing  it. in  general  terras,  he  may  describe  it  by 
brand  or  trade  name.  Clearly  it  would  have  to  be  a matter  large- 
ly within  the  discretion  of  the  state  purchasing  agent,  whether 
fle  could  obtain  an  article  which  he  wanted  by  describing  it  in 
general  terms  and  specifications.  If,  in  his  opinion,  he  could 
not  do  so,  he  could  then  use  a brand  or  trade  name. 


CONCLUSION 

It  is  the  opinion  of  this  department  that  when  the  state  pur- 
chasing agent  requests  bids  for  an  article,  the  article  shall  be 
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described  in  general  terms  and  by  general  specification  if  by  so 
doing  the  state  purchasing  agent  can  obtain  the  article  which  he 
wants;  but  if  he  cannot  do  so  by  describing  the  article  in  gen- 
eral terms  and  by  general  specifications  he  may  then  use  a brand 
or  trade  name.  Whether  he  can  describe  the  article  in  general 
terms  and  by  general  specification  is  largely  a matter  within  his 
discretion. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  Assistant,  Mr.  Hugh  P.  V/illiamson. 


Very  truly  yours, 


HPW/ld 


JOHN  M.  DALTON 

Attorney  General 


SEWER  DISTRICTS  IN 
ST  LOUIS  COUNTY: 


The  extension  of  a sewer  diutri^t  in  St. 
Louis  County  can  only  be  into(  a contiguous 
area,  and  that  by  "contiguous  is  meant 
an  area  which  is  "adjacent  or  lying 
mm P*  1 fl  t. ft  1 V next  to  and  adjoining. 


JOHN  DALTON 

XXXXXXXXXXX  May  !9^3 


J.C.  Jo'nnsen 

XX  XX  XXX 


Honorable  L.  fi.  Ordelheide,  Director 
Bureau  of  Public  Health  Engineering 
Diviaion  of  Health 
Jefferson  City,  MIsso'iri 

Dear  Sir: 

This  department  is  in  receipt  of  your  recent  request  for 
an  official  opinion.  You  thus  state  your  request: 

"The  request  for  an  opinion  of  the  Attorney- 
General  which  you  referred  to  in  your  letter 
of  February  9»  19 53  regarding  the  extension 
of  the  Affton  Sanitary  Sewer  District  in 
St.  Louis  County  is  as  follows: 

"Can  the  Affton  Sanitary  Sewer  District  ex- 
tend its  limits  by  condemning  a corridor  up 
stream  to  a developed  area  and  then  Incor- 
porate the  developed  area  into  the  sewer 
district?  Can  they  also  extend  a corridor 
down  stream  from  the  present  district  limits 
and  Incorporate  built-up  areas  as  they  come 
to  them?  Such  a plan  of  expansion  would 
result  in  several  sewered  areas  connected 
and  drained  through  the  corridors  to  the 
river  DePeres.  The  attorney  for  the  sewer 
district  has  informed  the  Division  of  Health 
that  such  a plan.  In  his  opinion,  was  legal 
through  the  provisions  of  House  3111  207 
which  was  passed  and  became  law  during  the 
last  legislative  period.  Such  a plan  would 
result  in  a desirable  system  of  trunk  sowers 
serving  the  South  St.  Louis  County  area. 

There  was  some  doubt,  however.  In  our  minds 
that  such  a procedure  was  within  the  Intent 
of  the  Law.  We  would  appreciate  an  opinion 
on  this  matter  as  the  same  problem  is  arising 
in  the  Voline  Creek  water  shed  in  North  St. 

Louis  County." 


L.  S.  Ordelheide 


We  note  that  the  Affton  Sanitary  Sewer  District  is  located 
in  St.  Louis  County. 

Chapter  249*  RSMo  1949*  was  a statement  of  the  law  govern- 
ing sewer  districts  in  St.  Louis  County  and  in  Jackson  County. 
That  portion  of  the  above  chapter  relating  to  sewer  districts 
in  St.  Louis  County  is  found  in  Section  249.010  through 
Section  249.420,  RS?£o  1949*  Section  249*010  states  in  part: 

"iVhe never  the  construction  and  maintenance 
of  a system  of  sewers  for  any  contiguous 
area  in  the  state  of  Missouri  shall  become 
necessary  for  the  preservation  of  the  public 
health  or  public  welfare  or  will  be  of  public 
utility  or  benefit,  if  any  such  area  shall 
lie  within  any  county  in  the  state  of 
Missouri  now,  or  hereafter  having  a popu- 
lation of  not  less  than  one  hundred  and 
fifty  thousand,  nor  more  than'  four  "hundred 
tho'  us  and  1 nlha  b 1 1 an  t s , said  are-  may  'be 
established!  and  incorporated  as  a sewer 
district  under  this  act  in  the  manner  follow- 
ing, to  wit:  # * *" 


(Emphasis  ours) 

Senate  Bill  No.  207  (to  which  you  refer  as  House  Bill 
No.  207)  re oeals  Section  249*040,  249*060,  249 • 190,  249 • l4® » 
249.150,  249.200,  249.290  and  249.400  of  Chapter  249,  and 
makes  twelve  new  sections  relating  to  the  same  subject  matter. 
However,  Section  249*010,  supra,  is  not  repealed  by  Senate 
Bill  No.  207,  and  it  will  be  noted  that  it  makes  Chapter  249 
applicable  only  to  counties  having  a population  of  not  less 
than  one  hundred  and  fifty  thousand  and  not  more  than  four 
hundred  thousand. 

We  now  direct  attention  to  Section  2k9.020  ^ which  like- 
v/ise  was  not  affected  by  Senate  Bill  No.  207).  That  section 
reads : 


"The  last  preceding  federal  census  shall  be 
used  as  a basis  and  for  the  purpose  of 
ascertaining  and  determining  the  population 
of  the  counties  that  may  come  within  the 
provisions  of  sections  249*010  to  249*420." 
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We  now  note  that,  accord rng  to  the  last  decennial  census, 
the  population  of  St.  Louis  County  is  in  excess  of  four  hundred 
thousand,  being  in  fact  four  hundred  six  thousand,  three  hun- 
dred forty-nine.  This  fact  would,  it  would  appear,  remove 
St.  Louis  County  from  the  application  of  Chapter  2q 9»  since 
the  countv  has  passed  outside  the  population  range  fixed  by 
Section  249.OIO,  supra. 

In  this  connection  we  note  that  this  fact  has  been  recog- 
nized by  the  67th  General  Assembly  of  ?iIssourI,  now  in  session, 
and  that  steps  have  been  taken  to  bring  St.  Louis  County 
back  within  the  confines  of  Chapter  2^9  by  the  Introduction 
of  Senate  3111  'To.  6l  which  provides,  in  part,  for  the  repeal 
of  Section  249*010,  supra,  and  Its  re-enactment,  which  re- 
enactment would  change  the  four  hundred  thousand  population 
figure  contained  in  that  section  to  five  hundred  thousand. 

This  bill  has  been  enacted  into  law  and  was  signed  by  the 
Governor  of  Missouri  on  April  21,  1953.  It  will  become  effec- 
tive ninety  days  after  the  final  adjournment  of  the  Legislature, 
which  will  make  the  effective  date  the  latter  part  of  August, 
1953.- 


However,  at  this  time,  as  noted  above,  St.  Louis  Comity 
has  passed  beyond  the  confines  of  Chapter  2lp9 » and  Senate 
Bill  No.  6l,  which  will  bring  St.  Louis  County  back  within 
those  confines,  has  not  yet  become  effective.  In  view  of 
this  situation,  the  question  arises  as  to  the  legal  status 
of  Affton  Sanitary  Sewer  District  during  this  Interim  period. 
However,  we  do  not  believe  that  It  is  necessary  for  us  to  go 
into  that  question  here,  because  we  have  concluded,  by  a 
process  of  reasoning  which  we  will  shortly  disclose,  that  It 
would  be  contrary  to  law  for  the  Affton  Sanitary  Sewer  District 
to  make  the  extension  contemplated  by  your  letter  even  if 
its  present  let;al  status  was  such  that  It  could  continue  to 
function  in  all  respects  as  It  had  been  doinj.  before  a 
population  increase  In  St.  Louis  County  moved  that  county 
out  of  the  population  bracket  contemplated  by  the  law  under 
which  the  Affton  Sanitary  Sewer  District  was  organized  and 
has  functioned.  As  stated  above,  we  do  not  here  decide 
whether  the  population  change  has  or  has  not  affected  the 
functional  status  of  the  Affton  Sanitary  Sewer  District, 
because  it  is  not  necessary  for  us  to  do  so  in  order  to  de- 
cide the  question  which  you  submit.  Let  us  now  proceed  to 
examine  the  matter  of  the  proposed  extension  of  the  Affton 
Sanitary  Sewer  District. 
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It  appears  from  your  letter  that  the  Affton  Sanitary  Sewer 
District  is  an  established  district,  and  that  in  this  proposed 
action  It  simply  seeks  to  extend  the  boundaries  of  its  already 
established  district. 

Section  2l;9.132,  (Vernon’s  19^4-9  Annotated  ’’issouri  Statutes, 
Cumulative  Annual  Pocket  Part),  (Section  2l4.9»103#  Laws  of 
Missouri,  1951 , p*  o30)»  states  in  numbered  paragraphs  1 and  2: 

”1.  Whenever  any  sewer  district  shall  have 
been  organized  as  provided  by  sections 
2I4.9.OIO  to  and  it  shall  appear 

necessary,  convenient  or  advisable  to  extend 
the  boundaries  of  such  district  for  the 
purpose  of  including  therein  a contiguous 
area  which  could  be  efficiently  served  by 
the  sewer  system  of  such  district,  or  by 
reasonable  modifications,  extensions,  or 
improvements  thereof,  the  boundaries  of 
such  district  may  be  extended  in  the  follow- 
ing manner;  provided  that  such  extension 
shall  not  Include  any  territory  within  the 
boundaries  of  any  other  sewer  district. 

”2.  The  trustees  of  such  district  may,  and 
shall  upon  a petition  therefor,  signed  by 
twenty-five  or  more  persons  residing  within 
such  district  and  owning  property  therein 
which  is  liable  for  assessment  for  the  sewers 
constructed  therein,  file  with  the  circuit 
court  having  Jurisdiction  of  such  district 
a petition  setting  forth  the  reason  or 
necessity  for  extending  the  boundaries  of 
such  district;  the  boundary  lines  of  the 
proposed  extension  and  a request  for  the 
appointment  of  a sanitary  engineer,  with 
duties  as  herein  provided,  and  a prayer  for 
such  further  action  as  may  be  necessary 
to  determine  the  question  as  to  whether  the 
boundaries  of  such  district  should  be  extended." 

It  will  be  noted  that  by  paragraph  1,  supra,  an  established 
sewer  district  may,  subject  to  the  conditions  and  procedure  set 
forth  in  paragraph  2,  supra,  extend  its  boundaries,  subject  to 
following  certain  procedure  set  forth  in  the  remainder  of  the 
section  and  with  which  we  are  not  here  concerned.  It  will  be 
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noted,  however,  that  this  extension  is  "for  the  purpose  of 
including  therein  a cont i.^uous  area  * * Y/e  believe  that 

the  clear  implication  of1  the  above  is  that  such  an  extension 
may  not  be  made  if  the  area  or  areas  proposed  to  be  included 
are  not  "contiguous ." 

Let  us  therefore  determine  whether  your  proposed  exten- 
sion conforms  to  that  portion  (paragraph  1)  of  Section 
2^9.132,  supra,  which  states  that  the  extension  of  a sewer 
district  can  be  made  of  a "contiguous"  area  or  areas,  subject 
to  paragraph  2,  supra,  of  the  above  section.  In  other  words, 
is  the  area  which  you  propose  to  join  to  the  Affton  Sewer 
District  contiguous  to  the  Affton  Sewer  District? 

On  this  point.  In  your  letter,  you  state: 

"Can  the  Affton  Sanitary  Sewer  District  extend 
Its  limits  by  condemning  a corridor  up  stream 
to  a developed  area  and  then  Incorporate  the 
developed  area  Into  the  sewer  district? 

Can  they  also  extend  a corridor  down  stream 
from  the  present  district  limits  and  incor- 
porate built-up  areas  as  they  come  to  them? 

Such  a plan  of  expansion  would  result  in 
several  sewered  areas  connected  and  drained 
through  the  corridors  to  the  river  DePeres." 

You  do  not  state  the  width  or  length  of  these  "corridors", 
but  we  assume  that  they  are  relatively  narrow  areas  extending 
for  an  appreciable  distance,  not  populated,  and  used  simply  as 
connectors  between  populated  areas  which  w 111  be  served  by  the 
sewer  district.  Under  these  circumstances  can  It  bo  said  that 
the  areas  which  1 1 Is  proposed  shall  be  included  in  the  Affton 
Sewer  District  are  "contiguous"  to  the  Affton  Sewer  District? 

In  the  case  of  Bolen  Coal  Company  v.  3yan,  Ij.8  ?Jo.  App. 

5l 2,  the  court  held  that  "contiguous"  means  to  touch  or  to  be 
in  actual  contact,  and  that  where  three  lots  were  separated 
from  five  other  lots  by  an  alley,  that  they  were  not  "contig- 
uous" lots. 

In  the  Case  of  Bulger  v.  Robertson,  £0  Mo.  App.  1^99»  the 
court  held  that  "contiguous  lots"  meant  lots  which  were  adjacent 
to  each  other. 

In  the  case  of  Stamm  Electric  Company  v.  Ha  mil ton- Brown 
Shoe  Company,  l6f>  S.-Y.  2d  !|.37,  l.c.  l^O,  the  court  stated: 
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"tfhile  the  word  'contiguous1  is  a relative 
tern  and  may  have  a variety  of  meanings  depend- 
ing upon  the  sense  in  which  it  is  used  (17  C*J.S. 
page  173;  9 Words  and  Phrases,  Perm.  Ed., 
page  90) » we  have  no  doubt  that  in  the  statute 
now  under  consideration  it  has  been  used  in 
its  primary  sense  as  implying  actual  contact 
or  connection.  For  the  statute  to  have  appli- 
cation, mere  close  proximity  is  consequently 
not  enough,  but  on  the  contrary,  there  must 
be  an  actual  joining  or  touching  of  the  lots 
in  order  for  them  to  be  contiguous.  Such  is 
the  usual  and  ordinary  meaning  of  the  terra; 
and  a different  meaning  should  therefore  not 
be  attributed  to  it  unless  the  context  in 
which  it  appears,  the  mture  of  the  subject 
under  consideration,  and  the  ultimate  pur- 
pose to  be  served  should  all  indicate  (which 
they  do  not)  that  it  was  purposely  employed 
in  the  particular  instance  as  connoting 
mere  nearness  or  adjacency  without  the 
necessity  for  actual  contact." 

In  the  case  of  Hauber  v.  Gentry,  21f>  S.W.  2d  7%k$  l.c.  753# 
the  court  held  that: 

"Contiguous  properly  applies  to  objects  which 
touch  along  a considerable  part  of  the  whole 
of  one  side:  as,  a row  of  contiguous  buildings, 
a wood  contiguous  to  the  plain." 

In  the  case  of  State  v.  'forth  'ansas  C5ty,  223  S.W.  2d  762, 
l.c.  773  and  77)+#  the  court  stated: 

"Contiguity.  It  is  contended  that  relator's 
proposed  annexation  area  is  not  contiguous 
to  its  present  area.  Relator's  present  north 
city  limits,  as  defined  in  its  charter  is 
the  center  line  of  the  river.  That  center 
line  is  the  northern  boundary  of  JacJcson 
County,  and  the  southern  boundary  of  Clay 
County,  R.S.  Mo.  1939#  Sec.  13560,  13620, 

Mo.  R.S. A.  The  area  In  Clay  County  described 
in  relator's  charter  amendment  is  contiguous 
to  relator's  present  northern  boundaries 
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and  the  contiguity  is  not  broken  by  the 
Missouri  River.  ''cQuillin  Municipal  Cor- 
porations, 3rd  Ed.  Vol.  2,  p.  3lU,  ^ec.  7.20; 

Vestal  v.  Little  Rock,  Ark.  321,  15  S.W. 

891;  Vorel  v.  Little  Rock,  Ark.  33£,  l£ 

S...  83^.  It  is  stated  that  at  one  point 
along  the  west  side  of  respondent,  the  relator's 
proposed  annexation  area  is  not  over  200  feet 
wide.  But  that  does  not  render  the  annexation 
void,  nor  break  the  contiguity.  Sharp  v.  City 
of  Oklahoma  City.lSl  Okl.  k2$ , 7lv  P.  2d  393; 

City  of  Wichita  Falls  v.  Bowen,  llf.3  Tex.  l\$, 

182  S.W.  2d  695,  l$k  A.L.R.  l!4.3k;  Lef ler  v. 

City  of  Dallas,  Tex.  Civ.  App.,  177  S.W.  2d 
231 ; McQuillin  Municipal  Corporations,  3rd 
Ed.  Vol.  2,  p.  312. 

"Several  tracts  may  be  annexed  as  being 
contiguous  if  one  tract  is  contiguous  to  the 
annexing  municipality  and  the  other  tracts 
are  contiguous  to  that  tract  and  each  other. 

In  any  event,  relator's  'Northeast  Industrial 
Area',  lying  in  the  northeastern  portion  of 
relator  and  directly  across  the  river  from 
the  'southeast  farm  area'  is  conceded  by 
respondent  and  intervenors  to  be  contiguous 
to  that  'southeast  farm  area'.  It  is  held 
in  Missouri  that  It  does  not  affect  the 
contiguity  of  the  land  proposed  to  be  annexed 
nor  Impair  the  validity  of  the  proposed 
annexation  that  a city  In  one  county  proposed 
to  annex  a contiguous  area  located  in  an 
adjoining  county.  Schildnecht  et  al.  v. 

City  of  Joplin,  226  Mo.  App.  It"7,  111  S..V.  2d 
590*  595.  We  approve  that  ruling.  We  hold 
that  the  proposed  annexation  area  of  relator  is 
contiguous  to  Its  present  area." 

In  view  of  the  above  holdings  we  do  not  believe  that  the 
proposed  action  by  the  Affton  Sewer  District  contemplates  an 
extension  Into  and  of  a "contiguous"  area  or  areas;  does  not 
comply  with  paragraph  1 of  Secticn  2lj.9«132,  supra,  and  Is, 
therefore,  prohibited. 

It  would  appear  to  have  been  the  legislative  Intent  that 
sewer  districts  be  In  a relatively  compact  body,  not  tenuous 
and  composed  of  areas  connected  by  unpopulated  districts 
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narrow  in  area.  It  v;ould  appear  that  there  are  sound,  practical 
reasons  for  this . 

CONCLUSION 

It  is  the  opinion  of  this  department  that  the  extension 
of  a sewer  district  in  St.  Louis  County  can  only  bo  into  a 
" contiguous”  area,  and  that  by  "contiguous"  is  meant  an  area 
which  Is  "adjacent"  or  lying  Immediately  next  to  and  adjoining. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Mr.  Hugh  P.  Williamson. 

Yours  very  truly. 


JOHN  K.  DALTON 
Attorney  General 


INSURANCE: 


Officers,  of  foreign  insurance  company  operating 
in  Missouri  witnout  proper  authorization,  not  sub- 
ject to  extradition  and  prosecution*  Sole  redress 
is  civil  action  against  corporation  for  penalty 
prescribed  by  Section  373.310,  RSMo  194.9. 


June  23,  1933 


Honorable  Don  w.  Owensby 
Prosecuting  Attorney 
Dallas  County 
Bufialo,  Missouri 

Dear  Sir: 

The  following  opinion  is  rendered  in  reply  to  your  re- 
quest reading,  in  part,  as  follows: 

"Several  policies  of  automobile  insurance 
have  been  sold  here  in  Dallas  County  by  a 
local  agent  representing  an  insurance 
company  with  home  office  in  Indiana.  I am 
informed  by  tne  Missouri  State  Insurance 
Department  that  this  company  has  never  been 
licensed  to  do  business  in  the  state  of 
Missouri.  I am  acquainted  with  the  provi- 
sions of  Section  375*300,  R.S.  mo.  19^9 
as  regards  the  criminal  liability  of  the 
agent.  Please  advise  as  to  whether  or  not 
it  is  possible  to  prosecute  and  extradite 
one  or  more  of  the  officials  of  the  company 
for  receiving  premiums  under  these  circum- 
stances. * * 

Interstate  extradition  is  accomplished  by  compliance 
with  section  3132,  Title  Id  U.S.C.A.,  and  such  extradition 
may  be  accomplished  only  when  a person  has  been  properly 
charged  by  affidavit  or  indictment  with  having  committed 
"treason,  felony  or  other  crime".  It  necessarily  follows 
that  before  officers  of  a foreign  corporation  may  be  extra- 
dited and  prosecuted  in  Missouri,  a specific  statute  of 
Missouri  must  be  pointed  to  wherein  the  acts  oomplalned  of 
are  denominated  a crime  in  Missouri. 
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Section  375*310,  RSMo  1 949*  represents  the  legislative 
declaration  in  Missouri  relative  to  redress  which  may  be  taken 
against  a foreign  insurance  company  doing  business  in  this  State 
without  proper  authorization.  Such  statute  only  provides  lor 
a civil  action  to  recover  a stated  penalty,  and  reads  as  follows: 

"Any  association  of  individuals,  and  any 
corporation  transacting  In  this  state  any 
insurance  business,  without  being  authorized 
by  the  superintendent  of  tne  insurance  divi- 
sion of  this  state  so  to  do,  or  after  the 
authority  so  to  do  has  been  suspended,  re- 
voked, or  has  expired,  shall  be  liable  to 
a penalty  of  two  hundred  and  fifty  dollars 
for  each  offense,  which  penalty  may  be  re- 
covered by  ordinary  civil  action  in  the 
name  of  the  state,  and  shall,  when  recovered, 
become  part  of  the  scnool  fund,  as  by  law 
provided  for  other  fines  and  penalties; 
suit  for  said  penalty  may  be  brought  by 
the  attorney  general,  the  superintendent 
of  the  insurance  division,  or  any  county, 
circuit  or  prosecuting  attorney,  in  either 
the  city  or  county  in  which  tne  policy  was 
delivered,  or  in  wnich  the  money  was  paid 
to  any  agent  of  sucn  association  or  corpora- 
tion, or  in  which  the  receipt  was  delivered, 
or  in  any  county  or  city  in  wnich  an  attorney 
for  service  or  any  agent  of  said  association 
or  corporation  may  be  found;  and  if  the  plain- 
tiff recover,  an  attorney's  fee  of  twenty- 
five  dollars  for  each  cause  of  action  upon 
which  recovery  is  nad  shall  be  taxed  as  and 
added  to  the  costs;  service  shall  be  made  of 
process  in  any  such  action,  either  as  in 
other  civil  actions  or  as  provided  in  tnis 
chapter  for  service  on  insurance  companies." 

CjNCLUSIuh 

It  is  the  opinion  of  this  office  that  officers  of  a 
foreign  insurance  corporation  may  not  be  extradited  and 
prosecuted  in  Missouri  when  such  corporation  conducts  its 
business  in  the  State  without  proper  authorization.  Redress 
against  such  corporation  can  only  be  nad  by  civil  action 
under  Section  375*310,  RSMo  194-9*  for  the  money  penalty  pre- 
scribed therein. 
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The  loregoing  opinion,  wnicn  I hereby  approve,  was 
prepared  by  ay  Assistant,  Mr.  Julian  L.  O'Malley. 

Yours  very  truly. 


JOHN  M.  DALTON 

Attorney  General 
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STATE  PARK  BOARD: 

CONSTITUTION: 

APPROPRIATIONS: 


State  Park  Board  lias  no  authority  to  convey 
property  of  State  of  Missouri.  Sec.  3>  sub-sec. 
1,  proposed  Senate  Bill  No.  8,  constitutional; 
however.  Legislature  must  appropriate  money  from 
fund  before  State  Park  Board  can  expend  same. 


February  J3  , 19!? 3 


Senator  J.  F.  Patterson 
Chairman 

Committee  on  State  Departments 
State  Capitol  Building 
Jefferson  City,  Missouri 


Johfe£*xMn3 


en 


Dear  Senator  Patterson: 


This  will  acknowledge  receipt  of  your  request  for  an 
official  opinion  which  reads: 

"Please  find  enclosed  copy  of  Senate  Bill 
No.  8 relative  to  the  creation  of  a State 
Park  Board. 

"V/e  had  the  first  hearing  on  this  bill 
yesterday  before  the  Committee  on  State 
Departments.  I was  requested  to  secure  an 
opinion  from  you  as  to  the  power  of  the 
present  Park  Board  to  negotiate  land  trans- 
actions. I was  further  instructed  to 
secure  your  opinion  on  Senate  Bill  No.  8 
as  to  the  legality  of  paragraph  1,  section 
3,  pages  3 and  Ij.  with  reference  to  the 
expenditure  of  money  by  the  proposed  State 
Park  Board  on  funds  received  from  bequests. 
These  Inquiries  are  brought  about  because 
of  privately  owned  lands  being  located 
within  state  park  areas  and  some  doubt  as 
to  the  title  of  such  property. 

"The  committee  is  withholding  action  on 
the  bill  until  some  of  these  questions 
are  clear." 


The  State  Park  Board  Is  a creature  of  statute  and  has 
only  such  authority  as  may  be  granted  by  an  Act  of  the  Legis- 
lature and  such  additional  authority  as  may  be  necessary  to 
carry  out  that  granted  by  said  statute. 

In  Ray  County  v.  Bentley,  lj.9  Mo.  236,  l.c.  2 1\2,  the  Court, 
in  holding  the  county  court  was  merely  a creature  of  statute 
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and  had  only  such  powers  given  It  by  the  Legislature,  said: 

" & * * The  County  Court  does  not  derive 
Its  powers  from  the  county,  and  It  can 
exorcise  only  such  powers  as  the  Legis- 
lature may  choose  to  Invest  It  with. 

Whatever  Jurisdiction  Is  conferred  upon 
It  Is  wholly  statutory.  It  acts  directly 
In  obedience  to  State  laws.  Independently 
of  the  county.  Where  It  acts  for  and 
binds  the  county,  it  exercises  its  auth- 
ority by  virtue  of  power  derived  from  the 
State  government,  and  it  obtains  authority 
from  no  other  source.  (Heardon  v.  St. 

Louis  County,  36  Mo.  555»)M 

» 

The  present  State  Parle  Board  Act  is  very  brief,  consist- 
ing of  merely  two  statutes,  namely.  Section  253.010,  RSKo  19^9 » 
creating  the  State  Park  Board,  and  Section  253*020,  RSMo  19^4-9 » 
specifying  the  powers  and  duties  of  said  Board.  Section 
253.020  reads: 

"1.  The  state  park  board  shall  have  the 
power  to  acquire  by  purchase,  eminent 
domain  or  otherwise,  all  property  neces- 
sary, useful  or  convenient  for  the  use  of 
said  park  board  or  the  exercise  of  its 
powers  hereunder  necessary  for  the  rec- 
reation of  the  people  of  the  state  of 
Missouri.  In  the  event  the  right  of  emi- 
nent domain  be  exercised,  it  shall  be 
exercised  in  the  same  manner  as  now  or 
hereafter  provided  for  the  exercise  of 
eminent  domain  by  the  state  highway  com- 
mission. 

M2.  Said  park  board  shall  have  the  power 
to  make  and  promulgate  all  rules  and  regu- 
lations as  it  may  deem  necessary  for  the 
proper  maintenance,  improvement,  acquisi- 
tion and  preservation  of  all  state  parks. 

"3.  Said  park  board  Is  hereby  authorized 
to  employ  such  persons  or  assistants  as  may 
be  necessary  and  may  fix  the  compensation 
of  persons  thus  employed  within  the  amount 
appropriated  therefor  by  the  legislature. 

All  vouchers  for  the  payment  of  bills  or 
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for  compensation  shall  be  drawn  and  approved 
by  the  director  of  state  parks  and  when 
presented  to  the  state  auditor  shall  be 
paid  out  of  the  funds  appropriated  for  such 
purposes." 

The  foregoing  provision  vests  in  the  State  Park  3oard 
broad  powers  to  acquire  all  necessary  property,  even  to  the 
extent  of  acquiring  said  property  by  eminent  domain;  however, 
it  is  conspicuous  by  its  silence  as  to  any  authority  to  sell 
or  dispose  of  any  of  its  property.  While  said  statute  does 
vest  in  said  Board  power  to  make  and  promulgate  all  rules 
and  regulations  it  may  deem  necessary  for  the  proper  main- 
tenance, improvement,  acquisition  and  preservation  of  all 
State  Parks,  this  in  itself  cannot  possibly  be  considered 
authority  to  sell  or  dispose  of  State  property. 

Therefore,  in  the  absence  of  any  specific  statutory  or 
constitutional  authority  authorizing  said  Board  to  sell  any 
State  property,  said  Board  cannot  do  so.  The  Legislature  is 
the  only  body  that  has  such  authority  and  retains  it  until 
such  time  as  it  sees  fit  to  delegate  it  to  some  State  agency 
or  the  State  Park  Board. 

You  further  inquire  as  to  the  legality  of  paragraph  1, 
Section  3,  of  proposed  Senate  Bill  No.  8,  with  reference  to 
the  expenditure  of  money  by  said  Board  on  funds  received  from 
bequests  as  provided  in  said  section. 

Vi/e  assume  that  this  inquiry  is  directed  at  the  authority 
of  said  Board  to  expend  said  funds  from  such  bequests  without 
the  necessity  of  first  having  such  funds  appropriated  by  the 
Legislature . 

There  can  be  no  question  as  to  the  validity  of  that 
portion  of  said  bill  authorizing  the  State  Park  Board  as 
the  agency  to  accept  said  gifts  and  contributions  or  money 
or  real  or  personal  property.  This  has  been  done  repeatedly 
and  upheld  by  the  Courts.  Furthermore,  the  Legislature  can 
also  designate  the  fuwi  to  which  such  money  may  be  placed  and 
the  purposes  for  which  said  gifts  and  bequests  may  be  used, 
and  provide  that  such  can  only  be  expended  by  the  State  Park 
Board.  Section  15 , Article  IV  of  the  Constitution  of  Missouri, 
indicates  that  the  General  Assembly  may  designate  and  allocate 
certain  money  and  revenue  of  the  State  to  certain  funds. 

In  view  of  the  foregoing,  the  only  remaining  question  as 
to  tho  validity  of  said  section  is  whether  the  fund  stands 
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appropriated  or  is  it  necessary  for  the  General  Assembly  to 
appropriate  money  out  of  said  Park  fund  before  said  Board  may 
expend  it  for  any  purpose.  The  language  used  in  this  Section 
1 Is  very  clear.  At  first  blush,  we  would  be  inclined  to 
think  that  the  General  Assembly  intended  that  it  should  be 
appropriated.  However,  Section  29,  Article  IV,  Constitution 
of  Missouri,  provides  that  no  money  shall  be  withdrawn  from 
the  State  Treasury  except  by  warrant  drawn  In  accordance  with 
an  appropriation  made  by  law.  Notwithstanding  the  foregoing 
constitutional  inhibition,  there  may  be  exceptions  to  same, 
but  only  when  excepted  therefrom  by  constitutional  amendment, 
such  as  Section  30 » Article  IV  of  the  Constitution  of  Missouri, 
which  provides  that  certain  State  revenue  shall  be  credited 
to  a special  fund  and  stand  appropriated  without  legislative 
action  for  certain  specified  purposes.  The  Court,  in  State 
ex  rel.  Publishing  Co.  v.  Hackmann,  3llj.  Mo.  33*  l.c.  5l»  in 
construing  Section  of  the  Constitution  of  Missouri,  1875# 
which  was  similar  to  present  Section  30,  Article  IV,  Consti- 
tution of  Missouri,  said: 

"Relator  contends  that  Section  l^a  of 
Article  IV  of  the  Constitution  appropri- 
ates, without  further  legislative  action, 
money  from  the  motor  vehicle  license  taxes, 
for  the  payment  of  the  maintenance  of  the 
State  Highway  Commission. 

"The  language  thus  sought  to  be  construed 
by  relator  is  as  follows: 

"•Any  motor  vehicle  registration  fees  or 
license  fees  or  taxes,  authorized  by  law, 
except  the  property  tax  thereon,  less  the 
cost  and  expense  of  collection  and  the 
cost  of  maintaining  any  State  Highway 
department  or  commission,  authorized  by 
law,  shall,  after  the  issuance  of  such 
bonds,  and  so  long  as  ary  bonds  herein 
authorized  are  unpaid,  be  and  stand  appro- 
priated without  legislative  action  for 
and  to  the  payment  of  the  principal  and 
interest  of  said  bonds,  and  shall  be 
credited  to  a sinking  fund  to  be  provided 
for  by  law.*  (See  Sec.  l^a,  Mo.  Const.; 

Laws  1921,  1st  Ex.  Sess.,  p.  196.) 

"This  provision  makes  no  attempt  to  appro- 
priate without  legislative  action,  the 


Senator  J.  P.  Patterson 


money  to  pay  the  maintenance  expense  of 
the  Highway  Commission.  It  does  appro- 
priate without  further  legislative  action 
that  portion  of  the  money  received  from 
automobile  license  fees  which  remains 
after  deducting  the  cost  of  collecting 
the  tax  and  maintaining  the  Highway  Com- 
mission, and  it  appropriates  the  remainder 
to  the  payment  of  the  principal  and  inter- 
est of  certain  bonds.  It  makes  no  attempt 
whatever  to  appropriate  without  legislative 
sanction  the  amount  needed  for  the  expenses 
of  the  Commission.  Who,  therefore,  is  to 
determine  the  amount  required  to  maintain 
the  Highway  Commission?  Is  this  to  be 
determined  by  the  Highway  Commission,  un- 
hampered by  legislative  permission,  or  by 
the  Legislature  in  the  regular  way  by  an 
appropriation  act?" 

It  is  so  well  established  that  we  deem  It  unnecessary  to 
cite  authority  that  the  General  Assembly  cannot  with  any  valid- 
ity enact  legislation  in  conflict  with  the  Constitution  of 
Missouri  or  the  United  States.  So,  in  view  of  the  foregoing, 
we  are  of  the  opinion  that  the  bill  is  valid.  However,  while 
the  money  in  said  fund  can  be  expended  only  by  the  State  Park 
Board,  It  must  first  be  appropriated  by  the  General  Assembly. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  under 
the  present  State  Park  Board  Act,  the  State  Park  Board  is  vested 
with  no  authority  to  negotiate  or  convey  any  land  of  the  State 
of  Missouri.  Further,  Section  3»  sub-section  1 of  said  proposed 
Senate  Bill  No.  8,  is  valid  as  to  all  provisions  contained 
therein;  however,  said  provision  does  not  vest  authority  in 
said  Board  to  expend  the  money  placed  In  said  Park  fund  with- 
out first  being  appropriated  by  the  General  Assembly. 

The  foregoing  opinion,  which  I hereby  approve, was  prepared 
by  my  Assistant,  Mr.  Aubrey  R.  Hammett,  Jr. 

Yours  very  truly, 


JOHN  M.  DALTON 
Attorney  General 


OFFICERS: 

FEES  AND  SALARIES: 
SHER IFFS : 


Fees  collected  by  sheriff  for  commitment 
of  a person  to  jail  must  be  charged 
and  collected  by  him  on  behalf  of  the 
county. 
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Honorable  James  L.  Paul 
Prosecuting;  Attorney 
McDonald  County 
Pineville,  Missouri 


xxxxxxx 
J.  C.  Johnson 


Dear  Sir: 

Your  letter  of  February  26,  1953 » requesting  an  opinion 
has  been  received.  Your  question  was  stated  as  follows: 

"There  has  been  a question  arise  in  this 
county  as  to  who  is  entitled  to  the  one 
dollar  commitment  fee  on  prisoners,  the 
sheriff  or  the  county." 

Provision  for  payment  of  fee  to  sheriffs  for  commitment  of 
persons  to  jail  under  certain  circumstances  is  made  by 
Section  5>7.290,  RSMo.  19^9 » quoted,  in  part,  belo w : 

"Sheriffs,  county  marshals  or  other  officers 
shall  be  allowed  fees  for  their  services  in 
criminal  cases  and  for  all  proceedings  for 
contempt  or  attachment  as  follows: 

■»  * * * 

For  committing  any  person  to  jail  - - - ‘1.00 

* # 

However,  Article  6,  Section  13,  Mo.  Constitution,  19 hS , 
provides  certain  limitations  on  the  disposition  of  fees  collected 
by  state  and  county  officers,  and  Is  quoted  herewith: 

"Compensation  of  Officers  in  Criminal  ’Matters — 

Fees.— All  state  and  county  officers,  except 
constables  and  justices  of  the  peace,  charged 
with  the  investigation,  arrest,  prosecution, 
custody,  care,  feeding,  commitment,  or  trans- 
portatio  of  persons  accused  of  or  convicted 
of  a criminal  offense  shall  be  compensated  for 
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thelr  official  services  only  by  salaries, 
and  any  fees  and  charges  collected  t>y 
any  such  officers  In  such  cases  shall  be 
paid  into  the  general  revenue  fund  entitled 
to  receive  the  same,  as  provided  by  law. 

Any  fees  earned  by  any  such  officers  in 
civil  matters  may  be  retained  by  them 
as  provided  by  law.” 


(Underscoring  ours) 

Section  57.310*  RSMo.  19U-9 • specifies  the  total  compen- 
sation for  sheriffs  of  counties  of  class  one.  Section  57.330 
provides  for  compensation  of  sheriffs  in  class  two  counties, 
and  Section  57.370  provides  disposition  of  fees  collected 
by  sheriffs  in  criminal  matters  in  class  two  counties. 

Provision  for  disposition  of  fees  accruing  to  sheriffs 
of  third  and  fourth  class  counties  in  connection  with 
criminal  matters  is  made  by  Section  57. 1^10,  RSMo.  1914-9* 
as  follows: 

” In  all  counties  of  the  third  and  fourth 
classes,  the  sheriff  shall  charge  and 
collect  for  and  on  behalf  of  the  county 
every  fee  accruing  to  his  oi'f tee  tViich 
arises  out  of  his  duties  in  connection 
with  the  investigation,  arrest,  prosecu- 
tion, care,  commitment  and  transportation 
of  persons  accused  of  or  convicted  of  a 
criminal  offense,  except  such  criminal 
fees  as  are  chargeable  to  the  county. 

The  sheriff  may  retain  all  fees  collected 
by  him  in  civil  matters." 

(Underscoring  ours) 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  office  that  the 
one  dollar  fee  provided  by  Section  57.290,  RSMo.  1914-9* 
accruing  to  the  sheriff  for  committing  a person  to  jail 
mpst  be  charged  and  collected  by  the  sheriff  on  behalf 


Honorable  James  L.  Faul 


-3- 


of  the  county. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  Mr.  Paul  McGhee. 

Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 


PM:  mm 
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sment  lists  cannot  be  added  to  the  Assessor 
in  class  three  counties  after  his  book  has 
turned  over  to  the  County  Clerk. 


s 


January  31 > 1953 


Honorable  Timer  Peel 
Prosecuting  Attorney 
Pemiscot  County 
Caruthersville,  Missouri 

Dear  Mr.  Peal: 

This  will  be  the  opinion  you  requested  from  this 
Department  whether  or  not  the  Assessor  of  your  county  is 
entitled  to  fees  for  making  a tangible  personal  property 
list  for  a citizen  in  1952  for  the  previous  year,  wh.en  no 
tax  list  was  made  by  the  citizen  in  1951*  after  the  Asses- 
sor's book  has  been  turned  over  to  the  County  Clerk  as  re- 
quired by  law,  and  whether  or  not  such  Assessor  is  entitled 
to  a fee  for  making  a tangible  personal  property  list  for 
the  same  individual  for  the  year  1952  itself,  after  the 
Assessor's  book  has  been  turned  over  to  the  County  Clerk. 
Your  letter  requesting  this  opinion  reads  as  follows: 

"Obye  Coker,  Assessor,  requested  me  to 
obtain  your  opinion  as  to  whether  or  not 
he  is  entitled  to  a fee  in  the  following 
cases : 

"Where  a person  who  was  not  assessed  last 
year,  and  in  order  to  obtain  license  tags 
for  his  car  he  must  have  a personal  tax 
receipt,  he  voluntarily  requests  an  assess- 
ment be  made  and  the  assessment  is  made,  and 
the  assessor  has  to  make  a supplemental  or 
a return  on  the  tax  books,  which  have  been 
turned  over  to  the  County  Clerk  as  required 
by  law.  In  such  a situation  is  the  assessor 
entitled  to  a fee. 

"The  other  situation  is  the  above  person  is 
assessed  at  the  same  time  for  this  year,  1952. 
The  books  are  in  the  hands  of  County  Clerk, 
when  the  return  is  made  after  the  books  have 
been  delivered  to  County  Clerk  is  Assessor 
entitled  to  a fee? 


Honorable  Klmar  Peal: 

"I  am  sure  you  see  the  situation  and  will 
cover  the  matter  in  all  respects,  1 am," 

Your  letter  submits  two  questions  respecting  the 
right  of  an  Assessor  to  fees  under  slightly  different  con- 
ditions of  fact,  but  both  questions  must  be  subject  to  the 
positive  condition  stated  in  your  letter  that  in  each  factual 
case  the  Assessor^  book  had  been  turned  over  to  the  County 
Clerk  of  your  county  before  either  of  the  recited  assessments 
of  tangible  personal  property  of  the  citisen  ref  erred  to  were 
made  by  the  Assessor.  <e  believe,  therefore,  that  both  ques- 
tions may  well  be,  and  they  here  will  be,  answered  together. 

Pemiscot  County  is  a county  of  the  third  class,  and 
we  will  consequently  refer  to  the  sections  of  our  present  re- 
vised statutes  relating  to  third  class  counties,  respecting 
the  date  when  an  Assessor  of  a third  class  county  shall  de- 
liver his  book  to  the  County  Clerk  and  what  fees  such  Assessor 
may  be  entitled  to  and  when  he  may  collect  such  fees.  Sub- 
section 1 of  Section  137 .245*  RSMo  1949#  fixing  the  date  when 
Assessors  of  third  class  counties  shall  deliver  the  assessment 
book  to  the  County  Clerk  of  such  counties,  reads  as  follow: 

"1.  The  assessor,  except  in  St.  Louis  city, 
shall  make  out  and  return  to  the  county  court, 
on  or  before  the  thirty-first  day  of  May  in 
every  year,  a fair  copy  of  the  assessor's 
book,  verified  by  his  affidavit  annexed  there- 
to, in  the  following  words,  to  wit: 

" being  duly  sworn, 

makes  oath  and  says  that  he  has  made  diligent 
efforts  to  ascertain  all  the  taxable  property 
being  or  situate,  on  the  first  day  of  January 
last  past,  in  the  county  of  which  he  is  asses- 
sor; that,  so  far  as  he  has  been  able  to  as- 
certain the  same,  it  is  correctly  set  forth 
in  the  foregoing  book,  in  the  manner  and  the 
value  thereof  stated  therein,  according  to 
the  mode  required  by  law." 

Section  53.130,  RSMo  1949*  prescribing  the  compensation 
of  Assessors  in  counties  of  the  third  class  in  Missouri,  based 
upon  the  required  recitals  in  the  Assessor's  book,  reads  as  fol- 
lows: 


"The  compensation  of  the  county  assessor 
in  counties  of  the  third  class  shall  be 
forty-five  cents  per  list*  and  each  county 
assessor  shall  be  allowed  a fee  of  six  cents 
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per  entry  for  making  real  estate  and 
tangible  personal  assessment  books , 
all  the  r^al  estate  and  tangible  per- 
sonal property  assessed  to  one  person 
to  be  counted  as  one  name,  one -half 
of  which  shall  be  paid  out  of  the  county 
treasury  and  the  ottnr  one -half  out  of 
the  state  treasury*  The  assessor  in 
counties  of  the  third  class  shall  place 
the  street  address  or  rural  route  and 
post  office  address  opposite  the  name 
of  each  taxpayer  on  the  tangible  person- 
al property  assessment  book;  provided, 
that  nothing  contained  in  this  section 
shall  be  so  construed  as  to  allow  any 
pay  per  name  for* the  names  set  opposite 
each  tract  of  land  assessed  in  the  numeri- 
cal list," 

* 

Your  letter  states  that,  in  compliance  with  the  terms 
of  that  part  of  Section  137*245*  quoted  above,  the  Assessor* s 
book,  before  the  assessment  for  the  citizen  was  made  in  1952 
for  the  year  1951*  on  certain  tangible  personal  property  de- 
scribed in  your  letter,  and  before  the  assessment  of  tangible 
personal  property  of  the  same  individual  was  made  in  1952  for 
the  1952  current  year,  had  already  been  delivered  to  the  County 
rk*  It  seema  clear  in  reading  Section  137 *245*  aupra,  and 
the  affidavit  required  to  be  made  by  the  Assessor  in  support 
thereof,  that  the  Legislate  re  intended  in  the  enactment  of 
such  section  that  the  duties  of  the  Assessor  imposed  upon  him 
in  any  fiscal  year  in  making  up  his  book  should  be  fully  com- 
plied with  before  turning  the  assessment  book  over  to  the  County 
Clerk,  on  or  before  the  31st  day  of  May  of  each  fiscal  year, 
and  that  his  connection  with  and  his  authority  over  such  books 
would  then  be  at  an  end*  V?e  find  no  statute,  or  any  part  of 
any  statute,  giving  the  Assessor  any  authority,  or  the  County 
Clerk,  in  behalf  of  the  Assessor,  any  authority,  to  add  property, 
unassessed  while  the  book  was  in  the  hands  of  the  Assessor,  to 
3uch  book  after  it  reaches  the  custody  of  the  County  Clerk*  The 
affidavit  required  to  be  made  by  the  Assessor  that  his  book  con- 
tains a list  of  all  property  in  his  county,  so  far  as  he  has 
been  able  to  ascertain,  adds  support  to  our  belief  that  the 
book  must  be  completed  and  all  assessment  lists  for  that  year 
be  included  in  such  book  before  May  31st  of  each  year  and  before 
the  book  is  turned  over  to  the  County  Clerk,  and  thnt  after 
which  date  and  time  neither  the  Assessor  nor  the  County  Clerk 
may  add  unassessed  property  thereto,  and  that,  in  such  case. 


Honorable  Elmer  Peal 


there  is  no  compensation  due  the  Assessor  for  making  such 
lists  out  of  time  and  which  are  not  in  the  book. 

We  believe,  under  the  terms  of  Section  137.245* 
which  requires  that  the  Assessor* s book  must  be  turned 
over  to  the  County  Clerk  on  or  before  May  31st  of  each 
year,  and  under  the  terms  of  Section  53*130,  which  provides 
that  the  Assessor  is  entitled  to  compensation  for  assessing 
property  listed  and  described  in  said  book,  and  it  further 
appearing  that  the  two  assessments  noted  in  your  letter  had 
been  made  by  the  Assessor  after  his  book  had  been  turned 
over  to  the  County  Clerk,  the  Assessor  is  not  entitled  to 
compensation  for  either  of  such  assessments. 

It  has  become  a trite  saying  in  the  decisions  con- 
struing the  statutes  allowing  fees  to  public  officers  for 
their  services  that  they  must  base  their  claims  for  compen- 
sation upon  a statute  permitting  it.  Our  Supreme  Court  in 
the  case  of  Nodaway  County  vs.  Kidder,  129  S.W.  (2d)  857* 
considering  such  a case,  l.c.  86o,  said: 

"It  is  well  established  that  a public 
officer  claiming  compensation  for  of- 
ficial duties  performed  must  point  out 
the  statute  authorizing  such  payment. 

State  ex  rel.  Buder  vi  Hackraann,  305 
Mo.  342,  265  S.W.  532,  534;  State  ex 
rel.  Linn  County  v.  Adams,  172  Mo.  1, 

7,  72  S.W.  655?  Williams  v.  Chariton 
County,  85  Mo.  645." 


CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  Department  that, 
considering  the  premises,  the  Assessor  of  Pemiscot  County  is 
not  entitled  to  compensation  for  making  an  assessment  list  in 
1952  for  an  individual  on  tangible  personal  property  not  as- 
sessed in  1951*  said  assessment  being  made  after  the  current 
1952  assessment  book  had  been  turned  over  to  the  County  Clerk 
of  said  county,  and  neither  is  the  said  Assessor  entitled  to 
compensation  for  making  an  assessment  list  for  the  same  in- 
dividual in  1952  for  the  fiscal  year  of  1952,  where  such  la3t 
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Honorable  Elmer  Peal: 


named  assessment  is  made  after  the  Assessor* s book  for 
1952  has  been  turned  over  to  the  County  Clerk  of  said 
county. 

The  foregoing  opinion,  which  1 hereby  approve, 
wa3  prepared  by  my  Assistant,  Mr,  George  W.  Crowley. 


Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 


MERIT  SYSTEM: 


'The  Superintendent  of  the  St.  Louis  State 
Hospital  does  not  have  the  authority  to 
DEDUCTIONS  FROM  WAGES:  deduct  the  sum  of  v9 »00  oer  month,  for 

the  noon  meal,  from  the  salaries  of  day- 
employees,  unless  such  deduction  was 
made  a condition  of  employment  and 
-unless  such  employees  are  required  to 
take  such  meal  at  the  hospital. 

February  9»  1953 

\ 

Honorable  Robert  Pentland 
Senator 

First  District 
Missouri  Senate 
Capitol  Building* 

Jefferson  City,  Missouri 

Dear  Senator: 

This  department  is  in  receipt  of  your  re- 
quest for  an  official  opinion.  You  thus  state  your 
request: 


"The  following  situation  has  arisen 
at  the  St, Louis  State  Hospital,  The 
Director  of  the  hospital  has  required 
that  all  employees  of  the  hospital,  on 
day  shifts  pay  ^9«00  each  month  for 
one  meal  per  day  at  the  hospital  with- 
out reference  to  whether  the  employees 
take,  or  wish  to  tuke  any  meals  there 
at  all.  This  Is  completely  aside  from 
those  employees  who  live  on  the  premises 
and  have  indicated  their  desire  to  take 
all  of  their  meals  at  the  hospital,  and 
also  aside  from  those  employees  who  do 
not  live  on  the  premises  but  have  never- 
theless indicated  their  desire  to  take 
the  one  meal.  The  <$9*00  i3  deducted 
from  the  wages  of  all  the  employees,  so 
that  they  have  no  choice  in  the  matter 
whatsoever.  Some  of  these  employees 
live  quite  near  the  hospital  aid  prefer 
to  have  their  noon  meal  at  home,  and  in 
fact  do  take  this  meal  at  home.  Some  of 
the  employees  have  compelling  reasons 
for  having  lunch  there,  such  as  the  neces- 
sity of  preparing  lunch  for  an  invalid 
husband  at  home. 

"In  view  of  Section  36,ll|0  of  the  19^9 
Revised  Statutes,  which  provides  that 


Honorable  Robert  Pentland: 


•each  employee  appointed  to  a position 
subject  hereto  after  the  adoption  of 
the  pay  plan  shall  be  paid  at  one  of 
the  rates  set  forth  in  the  pay  plan  for 
the  class  of  positions  in  which  lie  is 
employed1,  it  would  seem  that  this 
policy  is  illegal  since  it  results  in 
the  employee  receiving  less  for  his 
wages  than  set  forth  in  the  pay  plan 
without  any  compensating  benefit# 

"Accordingly,  I am  requesting  your 
opinion  upon  the  following  points: 

"1#  V/hether  an  Appointing  Authority, 
namely,  the  Director  of  the  St.  Louis 
State  Hospital,  has  the  legal  power  to 
teke  deductions  from  the  wages  of  em- 
ployees without  their  consent,  for  ser- 
vices which  the  employees  do  not  want 
and  which  they  do  not  accept. 

"2#  '.he  the  r the  Personnel  Advisory 
Board,  or  other  officials,  of  the  Per- 
sonnel Division  of  the  State  Department 
of  Business  & Administration  has  the 
legal  power  to  authorize  an  Appointing 
Authority,  namely,  the  Director  of  the 
St.  Louis  State  Hospital,  to  take  de- 
ductions from  the  wages  of  employees 
without  their  consent,  for  services 
which  the  employees  do  not  want  and 
which  they  do  not  accept." 

Since  receiving  the  above,  you  have  informed  us, 
orally,  that  these  deductions  were  begun  in  the  latter 
part  of  September  or  the  early  part  of  October,  1952}  that 
they  were  enforced  upon  persons  already  employed;  and  that 
at  the  time  of  employment  these  deductions  were  not  made  a 
condition  of  employment# 

Our  approach  to  this  problem  will  begin  with  the 
general,  and  certainly  uncontroverted,  observation  that 
in  order  for  deductions  to  be  properly  taken  from  the  wages 


-2 


Honorable  Robert  Pentland 


of  employees  of  the  St.  Louis  State  Hospital,  the  person 
or  agency  making  such  deductions  must  have  clear-cut 
legal  authority  for  doing  so#  Our  search  of  the  laws  of 
Missouri  relating  to  the  management  of  state  institutions, 
such  as  the  St.  Louis  State  Hospital,  has  not  been  pro- 
ductive of  our  finding  any  specific  authority  vested  in 
the  superintendent  of  such  institution  to  make  the  specific 
deduction  which  you  mention,  under  the  circumstances  which 
you  set  forth# 

Section  36#li|0,  RSJ'o  1949*  to  which  you  direct  our 
attention,  reads  as  follows: 

"After  consultation  with  appointing 
authorities  and  the  state  fiscal  of- 
ficers, and  after  a public  hearing, 
the  director  shall  prepare  and  recom- 
mend to  the  board  a pay  plan  for  all 
classes  subject  to  this  law.  Such 
pay  plan  shall  include,  for  each 
class  of  positions,  a minimum  and  a 
maximum  rate,  and  such  intermediate 
rates  as  the  director  considers  neces- 
sary or  equitable.  In  establishing 
such  rates,  the  director  shall  give 
consideration  to  the  experience  in  re- 
cruiting for  positions  in  the  state 
service,  the  rates  of  pay  prevailing 
in  the  locality  for  the  services  per- 
formed, and  for  comparable  services  in 
public  and  private  employment,  living 
costs,  maintenance,  or  other  benefits 
received  by  employees,  and  the  finan- 
cial condition  and  policies  of  the 
state.  Such  pay  plan  shall  take  ef- 
fect when  approved  by  the  board  and 
each  employee  appointed  to  ja  position 
subject  he  re  to  after  tKe  adoption  of 
•;-he  pay  plan  shall  paid  at  one  of 
the  rates  se  t forth  in  the  pay  plan 
for  the  class  of  positions  in  which  he 
is  employed.  The  pay  plan  shall  also 
be  used  as  the  basis  for  preparing  budget 
estimates  for  submission  to  the  legislature 
in  so  far  as  such  budget  estimates  con- 
cern payment  for  services  performed  in 
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positions  subject  hereto.  Amendments 
to  the  pay  plan  may  be  recommended  by 
the  director  from  time  to  time  as  cir- 
cumstances require  and  such  amendments 
shall  take  effect  when  approved  by  the 
board.  The  conditions  under  which  em- 
ployees may  be  appointed  at  a rate 
above  the  minimum  provided  for  the 
class,  or  advance  from  one  rate  to 
another  within  the  rates  applicable 
to  their  positions,  shall  be  determined 
by  the  regulo  tions." 

(Underscoring  ours.) 


The  underlined  portion  of  the  above  section  is 
clear  and  plain,  and,  as  we  noted  above,  any  legal  and 
proper  deviation  from  it  would  need  to  be  supported  by 
a statute  equally  plain  and  clear.  As  we  also  stated 
above,  we  do  not  find  such  a statute. 

In  our  consideration  of  this  matter  we  have  ex- 
plored the  possibility  of  such  a deduction  as  you  mention 
coming  under  the  general  administrative  powers  of  the 
Superintendent  of  the  St.  Louis  State  Hospital.  And  we 
had  the  thought  that  if,  in  the  opinion  of  the  Superin- 
tendent, it  was  necessary,  for  the  proper  functioning 
and  operation  of  the  hospital,  that  day  employees  take 
the  noon  meal  at  the  hospital,  that  it  mir-ht  properly 
lie  within  hi 8 powers  to  make  such  a requirement  and  to 
make  a deduction  therefor,  be  felt  that  such  a conclu- 
sion would  be  strengthened  if  the  taking  of  the  noon 
meal  at  the  institution,  and  a salary  deduction  there- 
for, were  made  a condition  of  employment.  However, 
this  theory  becomes  untenable  in  view  of  your  statement, 
supra,  that  "Some  of  these  employees  * * * * in  fact  do 
take  this  meal  at  home,”  which  means  that  the  Superintend- 
ent, while  making  the  meal  deduction  from  all  employees 
on  the  day  shift,  does  not  require  them  to  take  the  noon 
meal  at  the  hospital,  which  explodes  the  theory  that  t-lie 
taking  of  the  noon  meal  at  the  hospital  Is,  in  the  opinion 
of  the  Superintendent,  necessary  for  operational  effi- 
ciency. Since  the  Superintendent  does  not  reouire  all 
day  employees  to  take  the  noon  meal  at  the  hospital,  ap- 
parently giving  all  day  employees  their  option  in  the 
matter,  it  is  obvious  that  he  does  not  take  the  deduction 
for  the  noon  meal  on  the  ground  that  the  taking  of  this 
meal  at  the  hospital  is  necessary  for  administrative 
efficiency. 
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Neither  is  there  any  showing  that  the  taking 
of  this  meal  has  been  made  a condition  of  employment* 
Indeed,  the  contrary  appears  to  be  the  case,  i*e.,  that 
it  was  not  a condition  of  employment  but  was  apparently 
enforced  upon  persons  already  employed,  and  that  it  has 
not  been  made  a condition  of  employment  as  to  persons 
employed  since  the  deduction  plan  went  into  effect. 

As  we  stated  above,  in  order  for  the  Superintend- 
ent of  the  St.  Louis  State  Hospital  to  make  the  deduction 
in  question,  his  authority  for  doing  so  must  be  clear  and 
plain.  Not  only  do  we  fail  to  find  any  authority  vested 
in  him  or  in  any  other  state  agency  for  so  doing,  but  we 
also  fail  to  find  any  tangible  theory  or  general  grant  of 
power  which  would  enable  him,  or  any  state  agency,  to  do 
this,  in  view  of  the  facts  and  circumstances  stated  to  us 
by  you. 


CONCLUSION. 

It  is  the  conclusion  of  this  department  that 
the  Superintendent  of  the  St.  Louis  State  Hospital 
does  not  have  the  authority  to  deduct  the  sura  of  „'9*00 
per  month,  for  the  noon  meal,  from  the  salaries  of  day 
employees,  unless  such  deduction  was  made  a condition 
of  employment  and  unless  such  employees  are  required  to 
take  such  meal  at  the  hospital. 

It  is  the  further  opinion  of  this  department 
that  the  Personnel  Advisory  Board  or  other  officials 
of  the  Personnel  Division  of  the  State  Department  of 
Business  and  Administration  does  not  have  the  legal 
power  to  authorize  an  appointing  authority,  namely, 
the  Director  of  the  St.  Louis  State  Hospital,  to  take 
deductions  from  the  wages  of  day  employees  under  the 
circumstances  set  forth  above. 

The  foregoing  opinion,  which  I hereby  approve, 
was  prepared  by  my  Assistant,  Mr.  Hugh  P.  Williamson. 

Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 
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Owner  must  pay  taxes  carried  against 
the  land  if  forest  cropland  is  removed 
from  said  classification. 


February  2 /*),  1953 


Honorable  Hugh  Phillips 
Prosecuting  Attorney  of 
Camden  County 
Camdenton,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  recent  request  for  an  official  opinion 
of  this  office  which  request  reads  in  part  as  follows: 

"I  am  requesting  an  opinion  from  your 
office  on  certain  items  under  the  State 
Forestry  Law,  Chapter  25V* 

"Recently,  lands  in  this  County  which  were 
classified  as  Forest  Crop  Lands  were  sold. 

The  new  owner  by  his  use  of  the  lands  is  to 
be  cancelled  by  Missouri  Conservation  Com- 
mission from  the  classification*  Contention 
is  made  that  since  cancellation  is  being  made 
he  does  not  now  owe  the  County  Collector  of 
this  County  for  those  taxes  which  have  been 
carried  forward  each  year  on  the  County  Tax 
Book. 

"The  question  then  is: 

n Is  the  owner  of  lands  which  have  been 
classified  as  Forest  Crop  Lands  obli- 
gated and  indebted  to  the  County  where 
such  lands  are  located  when  the  classi- 
fication is  removed  by  cancellation  by 
the  Missouri  Conservation  Commission  and 
removal  is  not  his  own  request  even  though 
it  is  by  his  own  deliberate  acts  that  re- 
moval is  necessary*.  Are  these  sections 
in  conflict?" 


STATE  FORESTRY  LAW: 
TAXATION: 


Honorable  Hugh  Phillips 


The  inquiry  which  you  make  involves  an  interpretation  of  the 
State  Forestry  Law  as  contained  in  Chapter  254,  RSMo  1949*  Under  the 
provisions  of  this  chapter  a person  may  have  his  lands  classified  as 
forest  croplands  upon  application  to,  and  approval  lof  the  conservation 
commission,  thereafter,  a transfer  of  ownership  of  such  lands  shall 
not  of  itself  affect  its  classification,  Section  254.060,  RSMo  1949. 

During  the  time  that  lands  are  classified  as  forest  croplands 
they  shall  receive  partial  relief  from  taxation.  Section  254. 0S0, 
reads  as  follows: 

"Any  lands  approved  and  classified  by  the 
commission  as  forest  croplands  as  defined 
in  this  chapter  shall  receive  partial  relief 
from  taxation,  as  provided  in  said  chapter, 
during  a period  or  periods  of  time  not  to 
exceed  twenty-five  years  in  any  instance." 

Section  254.090  specifies  the  partial  roliaf  by  providing  that 
forest  croplands  shall  be  assessed  at  one  dollar  per  acre  and  taxed  at 
the  local  rates.  This  section  provides: 

"During  the  time  any  such  lands  are  classi- 
fied as  forest  croplands  under  this  chapter 
they  shall  be  assessed  for  general  taxation 
purposes  at  one  dollar  per  acre  and  taxed 
at  the  local,  rates  of  the  county  wherein 
the  lands  are  located." 

Section  254.220  provides  that  the  regular  tax  levy  shall  be 
carried  out  so  that  in  the  event  the  owner  wishes  to  remove  his  lands 
from  the  classification  he  may  do  so  by  paying  all  taxes  due  as  carried 
in  the  collectors  book,  less  taxes  paid  under  Section  254.090,  supra, 
plus  a penalty  equivalent  to  five  per  cent  interest  thereon.  This 
section  reads: 


"The  assessor  shall  carry  the  assessment  of 
all  forest  cropland  on  the  assessors  book 
and  the  county  clerk  shall  carry  out  the 
tax  levy  as  levied  by  the  different  political 
subdivisions  which  are  entitled  to  levy  taxe3 
on  said  forest  land.  The  collector  shall  keep 
all  records  of  all  taxes  due  on  said  forest 
lands  so  that  in  the  event  the  owner  of  such 
lands  may  desire  to  remove  his  land  from  the 
forest  class,  he  may  do  30  by  paying  all  of 
the  taxes  carried  against  the  land  based  on 
the  assessment  plus  a penalty  equivalent  to 
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five  per  cent  interest  thereon,  less  taxes 
paid  as  set  up  by  section  254.090.  whenever 
this  is  done  by  the  owner  such  land  shall 
automatically  be  dropped  from  the  forest  crop- 
land class." 

(r * 

Thus,  it  is  seen  that  taxes  are  levied  against  such  lands  and 
entered  in  the  tax  books  based  upon  the  ordinary  and  regular  assessed 
valuation  although  the  owner  is  liable  only  for  taxes  based  upon  an 
assessed  valuation  of  one  dollar  per  acre  due  to  the  partial  tax  levy 
provided  by  this  chapter. 

You  state  that  lands  which  were  classified  as  forest  croplands 
have  been  or  will  be  dropped  from  this  classification  by  the  conservation 
commission  because  the  owner  had  failed  to  maintain  proper  forest  condi- 
tions and  practices  consistent  with  the  purpose  of  the  law,  and  inquire 
what  taxes  the  owner  will  be  liable  for.  Section  254.200  provides  for 
such  cancellation  and  reads  as  follows: 

"1.  When  any  lands  have  been  so  classified 
the  classification  shall  be  continued  as 
long  ns  proper  fore.3t  conditions  and  practices 
are  maintained  and  continued  thereon,  and  for 
such  periods  of  time  as  do  not  exceed  the  pro- 
visions of  this  chapter. 

"2.  Use  of  such  lands  for  pastures,  destruc- 
tion of  tree-growth  by  fire  and  failure  of  owner 
to  restore  forest  conditions,  removal  of  tree- 
growth  and  use  of  land  for  other  purnoses,  or 
any  changed  condition  which  in  the  opinion  of 
the  commission  shall  show  that  the  requirements 
of  this  chapter  are  not  being  fulfilled,  or  the 
use  of  such  lands  for  pasture  in  violation  of 
any  regulations  promulgated  by  the  commission 
shall  be  sufficient  ground  for  the  cancellation 
of  such  classification.  If  the  commission  find 
the  provisions  of  this  chapter  are  not  being 
complied  with,  it  shall  forthwith  cancel  the 
classification  of  such  lands,  sending  notice 
of  3uch  cancellation  to  the  assessor,  the  county 
clerk  of  the  county  in  which  the  land  is  situated 
and  to  the  owner  of  such  lands.  Such  lands  shall 
thereafter  be  taxed  as  other  lands." 

It  is  fundamental  in  the  interpretation  of  statutes  that  effect 
must  be  given  to  the  legislative  intention  as  indicated  by  the  language 
used,  and  the  object  and  purpose  of  the  act,  City  of  St.  Louis  v.  Pope, 
344  Mo.  479,  and  that  portion  of  an  act  which  are  in  pari  materia  are 
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to  be  construed  together.  State  ex  rel.  McKittrick  v.  Carolene  Pro- 
ducts, 346  Mo.  1049# 

Following  the  above  noted  rules  of  construction  and  considering 
together  Sections  254.210  and  254.220,  we  .are  of  the  opinion  that  where 
a person’s  classification  has  been  cancelled  by  virtue  of  the  authority 
vested  in  the  conservation  commission  by  Section  254.200,  the  owner 
is  liable  for  the  taxes  carried  in  the  tax  book  less  the  amount  that 
has  been  paid  under  Section  254.090,  for  Section  254.210  specifically 
provides  that  the  reimbursement  to  the  state  for  grants  to  the  county 
in  lieu  of  taxes  which  shall  be  in  addition  to  any  annual  taxes  which 
may  have  been  paid  or  "may  be  collected."  It  would  be  absurd  to  pre- 
sume that  the  legislature  intended  to  place  a premium  upon  a wilfull 
violation  of  the  provisions  of  this  chapter  to  secure  cancellation 
rather  than  a voluntary  request* 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  office  that  where  lands 
classified  as  forest  croplands  are  removed  from  such  classification  by 
the  conservation  commission  for  failure  to  maintain  proper  forest  con- 
ditions and  practices,  the  owner  is  liable  for  taxes  carried  in  the 
tax  book,  less  taxes  already  paid  under  the  partial  relief  from  taxa- 
tion provision  of  the  State  Forestry  Law. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  assistant,  Mr.  D.  D.  Guffey. 

Very  truly  yours, 


JOHfc  K.  DALTON 
Attorney  General 
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LICENSES:  Bakery  products  such  as  cakes,  bread,  etc.  are  not 

PEDDLERS:  "Agricultural  and  Horticultural  Products"  under  the 

exception  in  Sec.  150*470,  RSMo*  1949- 

The  term  "land  carriage"  used  in  paragraph  3 of  Sec. 

lp0*500RSMo.  I9I4.9  would  include  motor  vehicles 
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Mr*  John  P.  Peters 
Prosecuting  Attorney 
Linn,  Missouri 

Dear  TIr.  Peters: 

We  are  acknowledging  receipt  of  your  request  for  an  opinion  as 
follows : 


"I  write  to  inquire,  if  the  Exception  mentioned 
in  Section  l£0*470*  Statute  relating  to  Peddlers, 
would  include  bread,  cakes,  muffins  cinnamon  Rolls, 
and  Bakery  Products  Generally,  as  "Agricultural 
and  Horticultural  products"*  Also  would  a Motor 
Vehicle,  used  in  such  business,  be  a "Land  Carriage" 
within  the  meaning  of  the  subdivision,  of  the  Statute, 
fixing  rates  for  Licenses  of  Peddlers*" 

You  first  inquire  whether  persons  who  sell  Bakery  Products 
suoh  as  cakes,  bread,  eto*  would  come  under  the  exception  as 
"Agriculture  and  Horticulture  Products"  under  Section  l£0*470, 
RSMo.  1949- 

In  Getty  v*  Barnes  Milling  Co*,  19  Pao.  617,  6l8  the  court 

said: 


"The  product  of  agriculture  is  that  whioh  is 
the  direct  result  of  husbandry  and  culture  of 
the  soil*  It  embraces  the  product  in  its 
natural  unmanufactured  condition,  as  cotton 
is  a product  of  agriculture:  yet  cotton  cloth 
or  other  fabrics  made  from  cotton  could  hardly 
be  termed  ‘Agricultural  products'*" 
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In  St.  Louis  Rose  Co*  v.  Unemployment  Compensation  Commission, 
159  S*W*(2d)  2lj.9,  250,  our  Supreme  Court  defines  Horticulture  as 
"The  cultivation  of  a garden  or  orchard:  the  science  and  art  of 
growing  fruits,  vegetables  and  flowers  or  ornamental  plants* 
Horticulture  is  one  of  the  main  divisions  of  agriculture." 

Also,  in  Crawley  v*  State,  195  S.E*  3*  57  Ga.  Apt>.  376,  it 
is  held  that  "Groceries  and  candy  are  not  Agricultural  products* 
within  a statutory  exemption  of  seller  of  such  products  from  the 
necessity  of  obtaining  a peddler's  license*" 

It  would  appear  from  the  foregoing  that  bread,  cakes,  muffins, 
etc.  are  not  "Agriculture  and  Horticulture  Products"  within  the 
meaning  of  the  statute.  They  are  manufactured  articles  and  are 
not  products  in  their  natural  unmanufactured  condition* 

You  next  inquire  whether  a motor  vehicle  is  a "land  carriage" 
under  provisions  of  paragraph  3 of  Section  150*500  RSMo.  19i|-9. 

It  is  generally  held  that  a motor  vehicle  is  a "carriage"  under 
exemption  laws  allowing  a head  of  a family  a carriage  as  exempt. 
Willis  v.  Schoolman,  206  S.W. (2d)  283,  Texas;  Heckman  v.  Heckman, 

23l^  S.W.  (2d)  ij.10,  ifllj.,  Texas. 

CONCLUSION 


It  is  therefore  our  opinion  that: 

1.  Bakery  products  such  as  cakes,  bread,  etc*,  are  not 
"Agricultural  and  Horticultural  Products"  under  the  exception  in 
Section  l50.lj.70,  RSMo.  19^9, 

2.  The  term  "land  carriage"  used  in  paragraph  3 of  Section 
150.500,  RSMo.  I9I4.9,  would  include  motor  vehicles. 

This  opinion,  which  I hereby  approve  was  written  by  my 
assistant  Mr.  Prank  W«  Hayes. 


Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 


COSTS: 

CRIMINAL: 
MAGISTRATE  COURT: 


Costs  for  services  rendered  by  reporter  or 
stenographer  in  transcribing  testimony  in 
a homicide  case  under  Section  544*370, 
Vernon’s  Annotated  Missouri  Statutes 
shall  be  taxed  as  costs  in  the  case# 


September  14,  1933 


Honorable  Richard  K.  Phelps 
Prosecuting  Attorney 
Jackson  County 
Kansrs  City,  Missouri 

Dear  Sir* 

This  will  acknowledge  receipt  of  your  request 
for  an  opinion  as  to  whether  or  not  the  costs  for 
transcribing  of  testimony  of  all  homicide  cases  as 
incurred  pursuant  to  Section  544*370#  RSIIo  1949#  shall 
be  taxed  as  costs  of  the  criminal  case  in  which  they 
were  Incurred, 

Section  544*370,  Vernon’s  Annotated  Missouri 
Statutes  reads t 

” 544*370.  Homicide,  written  evidence. 

In  all  cases  of  homicide,  but  in  no 
other#  the  evidence  given  by  the  several 
witnesses  shall  be  reduced  to  writing 
by  the  magistrate,  or  under  his  direction, 
and  shall  be  signed  by  the  witnesses  re- 
spectively," 

Under  Section  485*150,  Vernon's  Annotated  Missouri 
Statutes,  a magistrate  may  appoint  a stenographer  or  re- 
porter to  write  and  certify  evidence  of  witnesses  in  homicide 
cases  and  further  provides  for  a fee  for  such  services  to 
be  taxed  as  costs  and  paid  as  other  costs  in  the  case. 
Section  48£*15>0,  supra,  reads  as  follows t 

"Lach  magistrate  may  appoint  a competent 
stenographer  or  reporter  to  write  and 
certify  evidence  of  witnesses  in  cases 
of  homicide  and  such  stenographer  shall 
be  allowed  a fee  of  fifteen  cents  for 
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every  one  hundred  words  and  figures. 
Such  fee  shall  be  taxed  as  costs  and 
paid  as  other  costs  in  the  case,” 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department 
that  the  costs  for  transcribing  testimony  of  homicide 
cases  as  incurred  under  the  provisions  of  Section  544*370, 
Vernon1 8 Annotated  Missouri  Statutes,  shall  be  taxed  as 
costs  by  virtue  of  said  Section  4>85#150,  Vernon^s  Annotated 
Missouri  Statutes. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  Aubrey  R.  Hammett,  Jr. 


Yours  very  truly. 


ARHjr :mv 


JOHN  M.  DALTON 
Attorney  General 


CRIMINAL  COSTS: 
STATE : 


State  not  liable  for  costs  cf  transcript,  on 
appeal,  ordered  by  trial  court  under  Section 
l+o5.100,  RSMo  191+9*  when  defendant  had  not 
properly  perfected  an  appeal. 


September  16,  1953 


Honorable  Richard  K.  ihelps 
prosecuting  Attorney 
Jacks on  County 
Kans  s City,  Missouri 

Dear  Sir* 

This  will  acknowled<  o receipt  of  your  recent  re- 
quest for  an  opinion  which  reads,  in  part,  as  follows: 

"In  the  criminal  case  of  State  vs.  Jesse 
W.  Smith,  tried  in  Division  No.  7 of  the 
Circuit  Court  of  Jackson  County,  Hissoxiri, 
before  the  Honorable  Ray  G . Cowan,  an  af- 
fidavit for  appeal  in  forma  pauperis  was 
filed  out  of  time  by  the  defendant.  At 
the  time  said  appeal  was  taken  the  trial 
court  directed  the  oourt  reporter  to  pre- 
pare a transcript  of  the  record  of  trial. 
The  Supreme  Court  refused  to  entertain 
the  appeal  because  it  was  not  timely  filed. 
Subsequently  the  Comptroller  and  budget 
Director  declined  to  pay  a bill  in  the 
amount  of  v92.20,  submitted  by  the  court 
reporter,  for  the  cost  of  preparing  said 
transcript,  on  the  ground  that  the  bill 
had  accrued  after  the  time  allowed  by 
statute  for  taking  an  appeal. 

"QUERY*  Under  Section  1+85.100,  Revised 
Statutes  of  Missouri,  191+9,  is  the  State 
of  Missouri  liable  for  the  cost  of  pre- 
paring a transcript  of  the  record  in  a 
criminal  case  where  the  uppeal  in  forma 
pauperis  was  filed  out  of  time  by  the 
defendant,  and  the  reporter  preparing 
said  transcript  was  directed  to  do  so 
by  the  trial  court?” 


Honorable  Richard  K.  Phelps: 


Section  14.85.100,  RSKo  1949#  provides  that  any 
Judge  may,  in  his  discretion,  order  a transcript  made 
and  the  state  shall  pay  the  costs  of  same  where  the 
defendant  takes  an  appeal  and  is  unable  to  pay  such 
costs.  Said  section  reads: 

"Each  court  reporter  shall  also  receive 
from  any  person  or  persons  ordering  tran- 
scripts of  his  notes  the  sum  of  fifteen 
cents  per  folio  of  one  hundred  words,  each 
four  figures  to  be  counted  as  one  word; 
and  any  judge  may,  in  his  discretion,  order 
a transcript  of  all  or  any  part  of  the  evi- 
dence or  oral  proceedings  for  his  own  use, 
and  the  court  reporter’s  fees  making  the 
same  shall  be  taxed  in  the  same  manner  as 
other  costs  in  the  case;  provided,  that  in 
criminal  cases  where  an  appeal  is  taken 
or  a writ  of  error  obtained  by  the  de- 
fendant, and  it  shall  appear  to  the  satis- 
faction of  the  court  that  the  defendant  is 
unable  to  pay  the  costs  of  such  transcript 
for  the  purpose  of  perfecting  the  appeal, 
the  court  shall  order  the  same  to  be  fur- 
nished and  the  court  reporter’s  fees  for 
making  the  same  shall  be  taxed  against  the 
state  or  county  as  may  be  proper;  and  in 
such  case  the  court  reporter  shall  furnish 
two  transcripts  in  duplication  of  his  notes 
of  the  evidence,  for  one  of  which  he  shall 
receive  fifteen  cents  per  hundred  words, 
and  shall  receive  no  compensation  for  the 
other  . " 

The  case  in  question  was  appealed  to  the  Supreme 
Court  and  a decision  was  rendered  by  that  court  in  State 
vs.  Smith,  242  S.W.  (2d)  5l5.  The  court  dismissed  the 
appeal  and,  as  grounds  for  said  dismissal,  it  held  that 
no  appeal  was  applied  for  within  the  time  provided  by 
statute,  namely.  Section  547.014.0,  RSMo  1949#  and  that  no 
writ  of  error  was  applied  for  or  issued  within  the  time 
fixed  by  statute  or  rule  of  court,  therefore  the  court 
had  no  Jurisdiction  of  said  appeal. 

In  view  of  this  decision,  there  is  no  need  to  go 
into  the  validity  of  the  application  and  affidavit  for 
appeal  since  the  Supreme  Court  has  already  ruled  that  it 
was  not  valid. 
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Honorable  Richard  K.  Phelps: 


The  question  now  raised,  is  the  state  liable  for 
cost  of  said  transcript  in  view  of  the  foregoing  decision. 

It  is  well  established  that  a county  or  state  does 
not  become  liable  for  any  unauthorized  act  of  a public  of- 
ficial; that  persons  dealing  with  any  public  official  are 
chargeable  with  knowledge  of  the  extent  of  their  authority 
and  are  bound,  at  their  peril,  to  ascertain  and  determine 
whether  the  public  official  is  acting  within  the  power  con- 
ferred upon  him  by  the  statutes  and  Constitution  of  the 
State  of  Missouri. 

Under  the  foregoing  statutory  provisions.  Section 
485*100,  supra,  the  court  was  vested  with  discretionary 
power  and  it  was  not  mandatory  upon  him  to  order  a trans- 
cript in  any  case  wherein  the  defendant  had  not  fully 
complied  with  the  statutory  procedure  for  perfecting  an 
appeal  to  the  Supreme  Court.  Under  the  foregoing  decision, 
at  the  time  the  defendant  filed  his  application  and  affi- 
davit for  appeal  in  forma  pauperis  in  the  Circuit  Court, 
the  time  for  filing  a motion  for  new  trial  and  application 
and  affidavit  for  appeal  had  lapsed.  The  law,  at  that  time 
required  the  defendant  to  file  a motion  for  new  trial  and 
application  and  affidavit  for  appeal  during  the  same  term 
of  court  at  which  the  judgment  was  rendered.  See  Section 
547.070,  RSMo  1949. 

In  view  of  the  fact  that  the  time  had  lapsed  for 
perfecting  an  appeal  in  this  case,  we  question  whether 
the  trial  court  properly  exercised  its  authority  in  order- 
ing said  transcript  for  the  defendant. 

Notwithstanding  the  statute  did  provide  that  the 
trial  court,  in  its  discretion,  may  order  a transcript  and 
the  state  pay  the  costs  of  same,  in  construing  the  laws, 
one  must  consider  all  sections  that  are  applicable  and  if 
we  consider  Sections  547*070  and  547*080,  RSMo  1949#  in 
effect  at  the  time,  along  with  Section  485*100,  supra, 
then  certainly  it  was  never  the  legislative  intent,  in 
enacting  the  latter  referred  to  section,  that  the  Circuit 
Judge  could  order  a transcript  at  costs  to  the  state  when 
the  defendant  had  failed  to  file  a motion  for  new  trial  and 
application  and  affidavit  for  appeal  as  provided  by  statute 
as  it  would  avail  the  defendant  nothing  and  cost  the  state 
unnecessary  expenses.  In  this  instance,  the  court  should 
not  have  ordered  the  transcript  for  the  reason  that  the 
defendant,  under  the  law  at  the  time,  could  not  possibly 
perfect  an  appeal.  It  is  quite  possible  the  act  of  the 


Honorable  uichard  K.  Phelps 


trial  court*  In  ordering  said  transcript*  was  motivated 
by  an  erroneous  interpretation  of  the  law  as  finally  de- 
termined in  this  case  by  the  Supreme  Court  and  It  is  un- 
fortunate if  this  court  reporter,  acting  upon  orders  by 
the  court,  prepared  said  transcript  and  now  cannot  be 
compensated  by  the  state. 

In  Elkins -Swyers  Office  Equipment  Company  v.  Moniteau 
County,  209  S.  W.  (2d)  127*  357  Mo.  44&i  the  court  held  public 
officials'  unauthorised  acts,  as  distinguished  from  an  indivi- 
dual agent,  within  apparent  scope  of  his  authority,  are  not 
binding  on  the  sovereign  as  principal.  In  Etna  Insurance 
Company  v.  O'Hally,  124  S.  W.  (2d)  11614.,  343  Mo.  1232,  1.  c. 
1166,  the  court  held  that  in  order  for  a state  officer  to 
enter  into  a valid  contract,  he  must  be  so  empowered  by 
either  the  Constitution  or  statute,  and  reads,  in  part,  as 
follows: 


"(4-7)  Lid  the  superintendent  of  in- 
surance liave  the  authority  to  employ 
the  respondents  in  these  restitution 
proceedings?  Before  a state  officer 
can  enter  into  a valid  contract  he 
must  be  given  that  power  either  by 
the  Constitution  or  by  the  statutes. 

All  persons  dealing  with  such  officers 
are  charged  with  knowledge  of  the  extent 
of  their  authority  a no  are  oound,  at 
their  peril,  to  ascertain  whether  the 
contemplated  contract  is  within  the 
power  conferred.  Such  power  must  be 
exercised  in  manner  and  form  as  directed 
by  the  Legislature.  State  v.  Bank  of  the 
State  of  Missouri,  45  Mo.  528;  State  to  the 
Use  of  Public  Schools,  etc.,  v.  Crumb, 

157  Mo.  545*  57  S.  W.  1030>  State  ex  rel. 
blakeman  v.  Hays,  52  Mo.  578*  State  v. 
Perlstein,  Tax.  Civ.  App.,  79  S.  W,  2d 
143*  59  C.  J.,  Section  285*  page  172* 
section  266.  In  the  last  citation  the 
author  says:  'Public  officers  have  and 
can  exercise  only  such  powers  as  are 
conferred  on  them  by  law*  and  a state 
is  not  bound  by  contracts  made  in  its 
behalf  by  its  officers  or  agents  without 
previous  authority  conferred  by  statute 
or  the  constitution,  unless  such  authorized 
contracts  have  been  afterward  ratified  by 
the  Legislature.  * «m 


Honorable  Richard  K.  Phelps 


It  has  been  well  established  that  persons  dealing  with 
state  officers  sire  chargeable  with  knowledge  of  the  extent 
of  their  authority  and  are  bound,  at  their  peril,  to  ascer- 
tain whether  the  contemi  lated  contract  is  within  the  power 
conferred.  See  Sager  v.  State  highway  Commission,  160  S. 

Vi.  (2d)  757 1 c.  763,  3if9  ho.  3ipl ; State  ex  rel.  Blakeman 
v.  Hays,  52  ko.  578;  and  Sugg  v.  Wisconsin  Lumber  Company, 
283  Fed.  290. 

We  are  not  unmindful  of  the  fact  that  there  is  some 
limited  autnority  to  the  effect  tnat  where  power  or  juris- 
diction is  delegated  to  a public  official  or  tribunal  over 
a subject  matter  and  its  exercise  is  confined  to  his  dis- 
cretion, the  act  so  done  is  generally  binding  and  valid  as 
to  the  subject  matter.  See  Belcher  v.  Linn,  65  U.  S.  50Q, 

24  How.  508,  17  L.  Ed.  754*  However,  we  believe  that  in 
view  of  the  foregoing  statutes  clearly  showing  that  the 
defendant  had  not  complied  uith  the  statutory  requirements 
for  perfecting  his  appeal  which  fact  is  undisputable  in 
view  of  the  decision  rendered  by  the  Supreme  Court  in  State 
v.  Smith,  supra,  that  the  court  should  have  taken  cognizance 
of  these  statutes  in  exercising  his  discretionary  authority 
that  to  a certain  extent  these  statutes  limited  his  dis- 
cretionary authority  in  ordering  a transcript  at  the  cost 
of  the  state.  While  it  is  unfortunate,  in  this  instance, 
to  so  hold  that  the  state  cannot  pay  for  tills  transcript 
in  view  of  the  fact  it  will  v/ork  a hardship  on  this  parti- 
cular reporter,  we  are  of  the  opinion  that  is  the  proper 
construction  to  place  upon  tho  authority  granted  under 
Section  l4.85.lOO,  supra. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  while  the 
trial  Judge  was  vested  with  discretionary  power  to  order 
a transcript  in  a criminal  case  for  the  defendant  at  the 
cost  of  the  state  when  the  defendant  was  unable  to  pay  for 
same,  in  view  of  the  fact  the  defendant  had  X ailed  to  file 
a motion  for  new  trial  and  application  and  affidavit  for 
appeal  during  the  term  at  which  the  Judgment  was  rendered, 
as  required  by  law,  that  the  court  in  so  ordering  the  tran- 
script exceeded  his  authority  and  that  the  state  is  not 
liable  for  the  cost  of  said  transcript. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  Aubrey  R.  Hammett,  Jr. 


Very  truly  yours. 


ARH/mV 


JOHN  M.  WALTON 

Attorney  General 
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Appropriation  for  M.  U.  Medical  and  surgical 
school  is  valid  and  Governor's  attempted 
partial  veto  of  bill  does  not  render  appropriation 
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Mr.  Elmer  L.  Pigg 
State  Comptroller  and 
Director  of  the  Budget 
Department  of  Revenue 
Jefferson  City,  Missouri 
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Dear  Sir: 


Your  letter  at  hand  requesting  an  opinion  of  this 
department,  which  reads  as  follows: 

"I  am  enclosing  a copy  of  a letter  from 
Robert  L.  Jackson,  attorney  of  Kansas 
City,  Missouri,  in  which  he  questions 
the  constitutionality  of  Section  10.860 
of  House  Bill  496,  which  appropriates 
$6,000,000  for  the  construction  of  a 
four  year  medical  school.  This  letter 
was  addressed  to  Mr.  Morris,  Mr.  Bates, 

Mr.  Holmes  and  myself.  In  conference 
this  afternoon  it  was  agreed  by  all  that 
we  request  your  official  opinion  as  to 
the  question  raised  in  the  letter. 

"The  officials  of  the  University  have 
filed  in  my  office  a requisition  to  en- 
cumber the  appropriation  in  Section 
10.860,  House  Bill  No.  496,  in  the 
amount  of  $62,600.00  for  grading,  plumb- 
ing, excavation  and  footings  to  the 
teaching  hospital.  Also  a requisition 
for  $2,791.96  for  architect  fees  to  be 
charged  against  the  appropriation.. 

"Your  official  opinion  is  requested  as 
to  the  constitutionality  of  the  appro- 
priation and  whether  the  account  can  be 
legally  encumbered  and  payments  made  out 
of  it." 


Mr.  Elmer  L.  Pigg 


The  Sixty-sixth  General  Assembly  enacted  appropriation 
bills  for  the  biennium  July  1,  1951  to  June  30,  1953.  Among 
these  appropriation  bills  was  House  Bill  No.  496,  which  con- 
tained the  item  of  appropriation  in  question  here.  House 
Bill  No.  496  (Laws  of  Missouri,  1951 , page  250)  was  a general 
appropriation  bill  containing  one  hundred  and  three  sections 
making  appropriations  for  a large  variety  of  purposes.  One 
of  the  sections,  namely.  Section  10.860,  Laws  of  Missouri, 

1951,  page  250,  of  this  bill  appropriated  out  of  the  State 
Treasury,  chargeable  to  the  Postwar  Reserve  Fund,  the  sum  of 
$6,000,000.00  for  the  use  of  the  Board  of  Curators  of  the 
University  of  Missouri  for  establishing  and  maintaining  a 
four-year  medical  and  surgical  school.  The  said  Section 
10.860,  as  passed  by  both  houses  of  the  Legislature,  reads 
as  follows: 

"Section  10.860.  Board  of  Curators, 

Missouri  University — for  the  purpose  of 
establishing  and  maintaining  a four- 
year  medical  school.  There  is  hereby 
appropriated  out  of  the  State  Treasury, 
chargeable  to  the  Postwar  Reserve  Fund, 
the  sum  of  Six  Million  Dollars 
($6,000,  000.00)  for  the  use  of  the 
Board  of  Curators  of  the  University  of 
Missouri  for  the  purpose  of  establishing 
and  maintaining  a four  year  medical  and 
surgical  school,  including  the  purchase 
or  acquisition  of  necessary  land,  the 
construction  or  acquisition  of  necessary 
buildings,  the  purchase  of  necessary 
equipment,  and  for  the  cost  of  operating 
such  school,  including  the  compensation 
of  necessary  instructors  and  personnel 
for  the  period  beginning  July  1,  1951 
and  ending  June  30,  1953." 

The  Governor  endorsed  his  approval  of  this  general  appro- 
priation bill  on  May  29*  1952,  after  the  sine  die  adjournment  of 
the  Sixty-sixth  General  Assembly  on  April  30,  1952. 

The  Governor’s  approval  of  House  Bill  No.  496  reads  as 
follows: 


"Approved  this  29th  day  of  May,  1952,  as 
to  all  items  except  as  to  those  items  and 
portions  of  items  vetoed  and  disallowed 
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Mr.  Elmer  L.  Pigg 


as  set  forth  In  my  message  dated  May  29, 
1952,  hereto  attached  and  made  a part 
hereof. 


Forrest  Smith 
Governor. " 

In  approving  House  Bill  No.  49 6 the  Governor  vetoed  and 
disapproved  several  items  of  the  bill  in  their  entirety.  With 
respect  to  Section  10.860,  the  Governor  in  approving  said  sec- 
tion undertook  to  exclude  and  disapprove  the  words  "including 
the  purchase  or  acquisition  of  necessary  land." 

The  partial  disapproval  of  said  section  was  contained  in 
a message  filed  with  the  Secretary  of  State  under  date  of 
May  29,  1952,  and  which,  in  part,  reads: 

"My  belief  in  the  principle  of  establishing 
a medical  school  forbids  me  from  raising  a 
hand  even  against  this  beclouded  effort  of 
the  General  Assembly.  It  is  apparent  to  me, 
however,  that  the  dilemna  is  further  accen- 
tuated by  the  fact  that  the  meager  amount 
appropriated  in  this  section  not  only  calls 
for  the  erection,  equipping  and  maintenance 
of  the  medical  and  surgical  school,  but  it 
authorizes  the  purchase  and  acquisition  by 
the  Curators  of  additional  real  estate. 

With  the  Sixty-Seventh  General  Assembly 
scheduled  to  convene  only  seven  months  hence, 
which  could  well  consider  the  expediency  of 
further  extensive  real  estate  purchases,  I 
do  not  believe  it  to  be  wise  or  feasible  to 
spend  any  part  of  this  small  appropriation 
for  land.  The  appropriation  can  better  be 
spent  in  establishing  the  school  Itself. 
Consequently,  I am  approving,  in  this  section, 
the  $6,000,000.00  made  to  the  Curators  of 
the  University  of  Missouri  for  the  purpose 
of  establishing  and  maintaining  a four-year 
medical  and  surgical  school  but  I am  excluding, 
striking  out,  and  disapproving  from  this  sec- 
tion, in  lines  six  (6)  and  seven  (7),  the 
following  words,  ’including  the  purchase  or 
acquisition  of  necessary  land,'.  ' 
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Mr.  Elmer  L.  Plgg 


The  validity  of  the  Governor's  action  in  disapproving  the 
words  "including  the  purchase  or  acquisition  of  necessary  land" 
and  the  validity  of  the  appropriation  provided  by  Section  10.860 
have  been  questioned. 

You  state  that  the  officials  of  the  University  have  filed 
in  your  office  a requisition  to  encumber  the  appropriation  in 
question  in  the  amount  of  $62,600.00  for  grading,  plumbing, 
excavation  and  footings  contracted  for  in  connection  with  the 
construction  of  the  teaching  hospital.  Also,  a requisition 
for  $2,791.96  for  architect  fees  to  be  charged  against  the 
appropriation.  Because  of  the  questions  which  have  been  raised 
regarding  the  validity  of  the  appropriation  in  question,  you 
have  requested  the  opinion  of  this  department  regarding  the 
constitutionality  of  the  appropriation  and  whether  the  account 
can  be  legally  encumbered  and  payments  made  out  of  it. 

At  the  outset,  we  direct  your  attention  to  the  fact  that 
the  site  of  the  building  to  be  constructed  is  at  Columbia, 
Missouri,  upon  land  owned  by  the  Curators  of  the  University. 

No  attempt  has  been  made  to  purchase  or  acquire  land,  and  the 
Board  of  Curators  is  not  challenging  the  action  of  the  Governor 
in  disapproving  the  particular  part  of  Section  10.860. 

Assuming  that  the  Governor's  partial  veto  was  constitu- 
tional and  valid,  the  remainder  of  the  section  and  the  appro- 
priation contained  therein  stands  approved.  Therefore,  the 
Curators  could  validly  encumber  the  appropriation  for  the 
purpose  of  constructing  a medical  and  surgical  school  on  land 
presently  owned  by  the  University. 

Without  deciding  the  question,  but  assuming  that  the 
Governor's  partial  disapproval  of  the  section  in  question  was 
invalid  and  unconstitutional,  we  are  confronted  with  the  problem 
of  determining  the  effect  of  said  invalid  action  upon  the  par- 
ticular appropriation.  In  other  words,  if  the  invalid  partial 
disapproval  of  the  Governor  would  operate  to  invalidate  the 
entire  appropriation  contained  in  Section  10.860,  then  it  could 
not  be  encumbered.  On  the  other  hand,  if  the  partial  disapproval, 
though  invalid,  would  be  ineffectual  and  a nullity,  the  appro- 
priation would  stand  approved  without  the  limiting  language  of 
the  Governor's  disapproval. 

Therefore,  the  basic  question  to  be  determined  is  the 
effect  of  the  Governor's  partial  disapproval  of  the  appropriation, 
assuming  that  said  partial  disapproval  was  invalid. 
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Mr.  Elmer  L.  Pigg 


The  authority  which  the  Governor  attempted  to  exercise 
In  excluding  and  disapproving  the  portion  of  the  appropriation 
in  question  was  undoubtedly  based  on  the  provisions  of  Section  2 6 
of  Article  IV  of  the  Constitution  of  Missouri,  which  reads: 

"The  governor  may  object  to  one  or  more 
items  or  portions  of  items  of  appropriation 
of  money  in  any  bill  presented  to  him, 
while  approving  other  portions  of  the  bill. 

On  signing  it  he  shall  append  to  the  bill 
a statement  of  the  items  or  portions  of 
items  to  which  he  objects  and  such  items 
or  portions  shall  not  take  effect.  If  the 
general  assembly  be  in  session  he  shall 
transmit  to  the  house  in  which  the  bill 
originated  a copy  of  the  statement,  and 
the  items  or  portions  objected  to  shall 
be  reconsidered  separately.  If  it  be  not 
in  session  he  shall  transmit  the  bill 
within  forty-five  days  to  the  office  of 
the  secretary  of  state  with  his  approval 
or  reasons  for  disapproval.  The  governor 
shall  not  reduce  any  appropriation  for 
free  public  schools,  or  for  the  payment 
of  principal  and  interest  on  the  public 
debt." 

Many  other  states  have  a similar  constitutional  provision 
as  that  above  quoted,  and  the  appellate  courts  of  other  states 
have  had  occasion  to  determine  the  Governor’s  authority  under 
such  a constitutional  provision  and  to  determine  the  effect  of 
the  Governor's  action  on  any  appropriation  where  his  partial 
disapproval  was  invalid  as  being  unauthorized  by  the  Constitution. 

There  are  no  Missouri  cases  bearing  on  this  problem,  but 
the  weight  of  authority  seems  to  be  that,  where  the  Governor's 
attempted  disapproval  of  part  of  an  appropriation  bill  is  in- 
valid because  of  the  lack  of  constitutional  authority,  his  action 
is  ultra  vires,  ineffectual  and  a nullity  and  the  appro- 
priation stands  approved.  Peebly  v.  Childers,  95  Ok.  40,  217  P. 
1049;  Stong  v.  People,  74  Colo.  283*  220  P.  999;  State  v. 

Forsythe,  21  Wyo.  359*  133  P.  521;  Porter  v.  Hughes,  4 Arlz.  1, 

32  P.  165;  Commonwealth  v.  Dodson  (Va.),  11  S.E.  (2d)  120;  In 
Re  Opinion  of  the  Justices,  294  Mass,  ol 6,  2 N.E.  (2d)  7^9; 

Fergus  v.  Russell,  270  111.  304,  110  N.E.  130;  Fulmore  v.  Lane, 

104  Tex.  499,  140  S.W.  405. 
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In  the  case  of  Fergus  v.  Russell,  supra,  there  was  an 
appropriation  of  $2,500.00  per  annum  for  the  publication  of 
decisions  of  the  court  of  claims.  The  Governor  disapproved 
a portion  of  the  appropriation  by  striking  out  the  words  "per 
annum."  The  constitutional  provision  provided  that  "if  the 
Governor  shall  not  approve  any  one  or  more  of  the  items  or 
sections  contained  in  any  bill,  but  shall  approve  the  residue 
thereof,  it  shall  become  a law. " The  Supreme  Court  of  Illinois 
held  that  the  attempted  veto  was  invalid  and  in  declaring  the 
effect  thereof  stated  at  N.E.  l.c.  148: 

" * * * ^e  action  of  the  Governor  in 
attempting  to  veto  portions  of  the  various 
items  indicated  in  the  veto  message  was 
void  and  without  any  effect  whatever. 

Those  items  remained  valid  enactments  just 
as  though  the  Governor  had  expressly  ap- 
proved of  them  or  had  allowed  them  to 
become  a law  without  his  approval." 

In  Fulmore  v.  Lane,  supra,  the  Texas  Constitution  provided 
that  "if  any  bill  presented  to  the  Governor  contains  several 
items  of  appropriation,  he  may  object  to  one  or  more  of  such 
items,  and  approve  the  other  portion  of  the  bill."  An  appro- 
priation v/ as  made  for  the  Attorney  General’s  office,  and  said 
bill  further  provided  the  manner  in  which  said  appropriation 
was  to  be  expended.  The  Governor  had  vetoed  this  part  of  the 
bill.  The  court  held  that  the  Governor  had  no  power  to  veto 
a portion  of  a bill  or  language  qualifying  an  appropriation 
or  directing  the  method  of  its  use.  In  declaring  that  the  veto 
of  the  Governor  was  unauthorized,  the  court  further  held  that 
it  was  therefore  ineffective  and  that  the  part  of  the  bill 
attempted  to  be  stricken  out  would  remain  as  a part  of  the 
appropriation.  Thus,  at  S.W.  l.c.  412,  the  court  said: 

11  * * * It  follows  conclusively  that  where 
the  veto  power  is  attempted  to  be  exercised 
to  object  to  a paragraph  or  portion  of 
a bill  other  than  an  item  or  items,  or  to 
language  qualifying  an  appropriation  or 
directing  the  method  of  its  uses,  he  exceeds 
the  constitutional  authority  vested  in  him, 
and  his  objection  to  such  paragraph,  or  por- 
tion of  a bill,  or  language  qualifying  an 
appropriation,  or  directing  the  method  of 
its  uses,  becomes  noneffective.  So  that  we 
are  constrained  to  hold  that  that  portion 


/ 
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of  the  veto  message  contained  In  subdivision 
3 of  the  statement  of  objections  appended  to 
the  appropriation  bill  and  filed  in  the  office 
of  the  Secretary  of  State  was  unauthorized, 
and  therefore  noneffective,  and  the  paragraph 
so  attempted  to  be  stricken  out  will  remain 
as  a part  of  the  appropriation  bill.  * * *" 

In  the  case  of  Peebly  v.  Childers  a salary  appropriation 
bill  for  the  University  of  Oklahoma  had  been  reduced  by  the 
Governor  from  $700,000.00  to  $500,000.00.  The  constitutional 
provision  gave  the  Governor  authority  to  disapprove  an  appro- 
priation bill  or  any  item  therein  contained,  and  provided  that 
he  was  to  communicate  such  disapproval  to  the  house  in  which 
the  bill  originated,  but  that  all  items  not  disapproved  would 
have  the  force  and  effect  of  law.  In  holding  the  Governor’s 
disapproval  invalid,  and  declaring  the  effect  thereof,  the 
court,  at  P.  l.c.  1052,  1053,  said: 

"On  the  other  hand,  the  Attorney  General 
and  his  assistants,  counsel  for  the  Regents 
of  the  University  of  Oklahoma,  and  several 
of  the  lawyers  briefing  the  case  amicus 
curiae,  present  numerous  well-considered 
cases  from  other  jurisdictions  having  con- 
stitutional provisions  similar  to  our 
section  12,  holding  that,  where  the  Governor 
attempts  to  approve  in  part  and  disapprove 
in  part  distinct  items  contained  in  an 
appropriation  bill,  such  attempted  dis- 
approval is  void  and  without  effect,  and 
such  items  remain  valid  enactments,  as 
though  the  Governor  had  expressly  approved 
them  or  allowed  them  to  become  a law 
without  his  approval. 

"The  following  are  some  of  the  cases  so 
holding:  * * * 

"We  have  examined  the  cases  cited  with 
considerable  care,  and  find  that  they  are 
in  point  and  support  the  proposition  of 
law  just  stated.  These  cases  constitute 
the  great  bulk  of  case  law  upon  the  ques- 
tion now  under  consideration.  They  are 
all  based  upon  the  theory  that,  under  our 
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form  of  government,  the  Constitution  is 
a limitation  upon  the  power  of  the  legis- 
lative department  of  government,  but  is  to 
be  regarded  as  a grant  of  power  to  the  other 
departments.  Therefore,  they  conclude 
neither  the  executive  nor  the  judiciary  can 
exercise  any  authority  or  power,  except  such 
as  is  clearly  granted  by  the  Constitution, 
and  where  a claim  of  power  is  advanced  by 
the  executive,  the  question  is  not  whether 
the  power  in  question  has  been  granted  to 
the  people,  but  whether  it  has  been  granted 
to  the  executive,  and  if  the  grant  cannot 
be  shown,  he  has  no  title  to  the  exercise 
of  the  power. 

"This  reasoning  we  think  is  sound  as  applied 
to  our  Constitution,  and  leads  to  the  con- 
clusion that  the  action  of  the  Governor  in 
attempting  to  approve  in  part  and  disapprove 
in  part  the  distinct  items  of  an  appropria- 
tion bill  was  without  constitutional  warrant, 
and  therefore  ineffectual  for  any  purpose." 

In  the  case  of  Commonwealth  v.  Dodson,  supra,  the  Governor 
had  vetoed  certain  parts  of  an  appropriation  bill,  which  the 
court  held  to  be  conditions  or  restrictions  rather  than  items 
and  that  the  Governor  was  without  authority  to  veto  them.  In 
declaring  the  effect  of  the  Governor’s  veto,  which  the  court 
said  was  invalid,  it  was  said  at  S.E.  (2d)  l.c.  134: 

"In  the  conservation  and  development  of 
its  physical  resources  the  Commonwealth  of 
Virginia  is  a great  business  corporation. 

To  wipe  away  this  appropriation  bill  under 
which  it  has  and  is  operating  would  throw 
its  fiscal  affairs  into  undesirable  con- 
fusion. This  as  a consequence  should  be 
avoided  if  there  be  any  avenue  of  escape. 

We  therefore  reach  the  conclusion  that 
these  unconstitutional  vetoes  did  not  in- 
validate the  budget  bill  as  a whole,  which, 
as  we  have  seen,  has  been  unconditionally 
approved. " 
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In  the  above  case  there  had  been  an  approval  by  the 
Governor  of  an  appropiratlon  bill  similar  to  the  approval 
given  to  the  bill  we  are  considering. 

Perhaps  the  case  nearest  in  point  to  the  situation  we 
are  considering  is  that  of  In  Re  Opinion  of  the  Justices, 
supra.  In  that  case  there  had  been  an  appropriation  of 
$100,000.00  for  the  payment  of  certain  expenses  with  the 
condition  that  not  less  than  $50,000.00  were  to  be  spent  for 
specific  purposes.  This  part  of  the  bill  the  Governor  under- 
took to  disapprove.  The  constitutional  provision  of  the  State 
of  Massachusetts  provided  that  "’the  Governor  may  disapprove 
or  reduce  items  or  parts  of  items  in  any  bill  appropriating 
money.  So  much  of  such  bill  as  he  approves  shall  upon  his 
signing  the  same  become  law.  As  to  each  item  disapproved  or 
reduced,  he  shall  transmit  to  the  house  in  which  the  bill 
originated  his  reason  for  such  disapproval  or  reduction,  and 
the  procedure  shall  then  be  the  same  as  in  the  case  of  a bill 
disapproved  as  a whole.'"  In  holding  the  Governor's  partial 
veto  invalid,  and  declaring  the  effect  thereof,  the  court,  at 
N.E.  l.c.  790,  791>  said: 

" * * * No  power  is  conferred  to  change  the 
terms  of  an  appropriation  except  by  reducing 
the  amount  thereof.  Words  or  phrases  are 
not  'items  or  parts  of  items.'  This  prin- 
ciple applies  to  the  condition  attached  to 
the  appropriation  now  in  question.  That 
condition  is  not  an  item  or  a part  of  an 
item.  The  veto  power  conferred  upon  the 
Governor  was  designed  to  enable  him  to 
recommend  the  striking  out  or  reduction 
of  any  item  or  part  of  an  item.  In  the 
present  instance  His  Excellency  the  Governor 
did  not  undertake  to  veto  the  appropriation 
of  $100,000  made  by  item  101,  or  any  part 
of  it,  nor  to  reduce  that  amount  or  any  part 
of  it  apportioned  to  a specific  purpose. 

He  sought,  rather,  as  shown  by  his  message, 
to  enlarge  the  appropriation  made  by  the 
General  Court  by  throwing  the  $100,000  into 
a common  fund  to  be  used  for  any  one  of  sev- 
eral different  purposes.  We  are  of  opinion 
that  the  power  conferred  upon  him  by  said 
article  63  does  not  extend  to  the  removal 
of  restrictions  imposed  upon  the  use  of  the 
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items  appropriated.  It  is  plain  that  no 
other  provision  of  the  Constitution  confers 
power  upon  the  Governor  to  disapprove  the 
condition  attached  to  the  item  in  question. 

"The  result  is  that  the  disapproval  of  that 
condition  was  a nullity.  That  is  the  only 
disapproval  expressed  in  the  message. 

****** 

II 

"The  question  then  arises  whether  item  101 
of  the  general  appropriation  bill  has  become 
law  with  the  condition  attached.  Since  the 
disapproval  of  the  condition  was  without 
effect,  the  general  approval  of  the  act  gave 
it  validity.  * * *" 

Applying  the  foregoing  authorities  to  the  situation  at  hand, 
and  assuming  that  the  Governor’s  action  was  invalid  and  uncon- 
stitutional in  excluding  and  disapproving  a portion  of  Section 
10.860,  as  hereinbefore  quoted,  we  are  constrained  to  the  view 
that  the  attempted  partial  veto  or  disapproval  would  be  ineffec- 
tual and  a nullity  and  the  appropriation  as  contained  in  said 
section  would  stand  approved. 

CONCLUSION 


In  the  premises,  it  is  the  opinion  of  this  department  that 
the  appropriation  for  the  purpose  of  establishing  and  maintain- 
ing a four-year  medical  and  surgical  school  as  contained  in  Sec- 
tion 10.860  of  House  Bill  No.  49 6,  Laws  of  Missouri,  1951 > page 
250,  is  a constitutional  and  valid  appropriation  which  may  be 
legally  encumbered  for  the  purposes  contained  therein,  and 
payments  may  be  made  out  of  said  appropriation  for  the  payment 
of  said  encumbrances. 

This  opinion,  which  I hereby  approve,  was  prepared  by  my 
Assistants,  Mr.  Prank  Thompson  and  Mr.  C.  B.  Burns,  Jr. 

Respectfully  submitted. 


FT:ml 


JOHN  M.  DALTON 
Attorney  General 


county  district  JUDGES  OP  A county  district  judge  elected  at  the 
CLASS  THREE  COUNTIES:  November  4th,  1952,  general  election  is 

COMPENSATION:  entitled  to  compensation  set  forth  in  Sec- 

tion 49.110,  Laws  Mo.  1951,  p.  373;  the 
presiding  judge  elected  on  the  same  date  to 
fill  out  the  unexpired  term  of  his  pre- 
decessor not  entitled  to  the  increased 
compensation  mentioned  in  Section  49.110, 
supra . 


January  29,  1953 


Mr.  Walter  W.  Pierce 
Prosecuting  Attorney 
Bates  County 
Butler,  Missouri 

Dear  Sir: 

Your  recent  request  for  an  opinion  has  been  referred  to  me 
for  answer.  Your  request  is  as  follows: 

"An  opinion  of  the  Attorney  General  is  respect- 
fully requested  in  regard  to  the  compensation  allowed 
by  law  for  judges  of  the  county  court  of  the  third 
class.  Also  an  opinion  is  respectfully  requested 
whether  a presiding  judge  duly  elected  on  4 November 
1952  to  fill  out  the  unexpired  term  of  his  predecessor 
is  entitled  to  the  increased  compensation  under  the 
amended  laws . " 

We  believe  the  statute  applicable  to  the  questions  asked  in 
your  request  is  Section  49.110,  RSMo.  1949,  Cumulative  Supplement, 
1951,  which  reads  as  follows: 

"49.110.  Per  diem,  mileage  and  fees  of  judges 
in  counties  of  class  three — effective  date. — 

In  all  counties  of  the  third  class  in  this  state, 
the  judges  of  the  county  court,  from  and  after 
the  expiration  of  their  present  terms  of  office 
shall  receive  for  their  services  the  sum  of  ten 
dollars  per  day  for  each  of  the  first  ten  days 
in  any  month  that  they  are  necessarily  engaged 
in  holding  court  and  shall  receive  five  dollars 
per  day  for  each  additional  day  in  any  month  that 
they  may  be  necessarily  engaged  in  holding  court,  and 
shall  receive  five  cents  per  mile  for  each  mile 
necessarily  traveled  in  going  to  and  returning  from 
the  place  of  holding  county  court.  The  per  diem 
compensation  herein  fixed  shall  be  paid  at  the  end 
of  each  month  and  the  mileage  compensation  shall  be 
paid  at  the  end  of  each  month  on  presentation  of  a 
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bill,  by  each  of  the  respective  county  judges 
setting  forth  the  number  of  miles  necessarily 
traveled;  provided,  however,  that  this  increase 
in  compensation  shall  not  become  effective  during 
any  county  judge's  present  term  of  office." 

This  statute  was  passed  by  the  Legislature  and  approved  by  the 
Governor  on  January  4,  1952,  and  the  statute  became  effective  on 
March  18,  1952,  and  would  make  the  compensation,  that  is,  the  compensa- 
tion, and  mileage  set  out  in  the  above  statute,  the  compensation 
allowed  by  law  for  the  judges  of  the  county  court  of  the  third 
class  who  are  elected  from  districts  at  the  November,  1952,  election. 

In  regard  to  your  request  about  the  presiding  judge  duly 
elected  on  the  fourth  of  November,  1952,  to  fill  out  the  unexpired 
term  of  his  predecessor,  it  is  our  opinion  that  he  is  not  entitled 
to  the  increased  compensation  under  the  amended  law  but  is  only 
entitled  to  the  salary  that  his  predecessor  received  as  the  above 
statute  distinctly  states: 

"*  * *Provided,  however,  that  this  increase  in 
compensation  shall  not  become  effective  during 
any  county  judge's  present  term  of  office." 

Further,  the  Missouri  Constitution,  1945,  Article  VII,  Section 
13,  states  as  follows: 

"Limitation  on  Increase  of  Compensation  and 
Extension  of  Terms  of  Office. — The  compensation 
of  state,  county  and  municipal  officers  shall  not 
be  increased  during  the  term  of  office;  nor  shall 
the  term  of  any  officer  be  extended." 

As  you  see,  the  quoted  part  refers  to  term  of  office,  which 
term  would  normally  have  run  through  the  year  1954  and  not  to 
the  individual.  Our  reason  for  holding  that  the  present  duly 
elected  presiding  judge  is  only  filling  out  his  predecessor's 
term  and  for  authority  we  cite  Thornberry  v.  City  of  Campbell, 

274  S.W.  847,  where  at  page  848,  the  court  states: 

"*  * *While  we  have  considered  the  proposition 
from  the  standpoint  of  a possible  increase  in 
salary,  under  the  statute  the  same  reasoning 
would  apply  to  a decrease.  But  the  term  is 
fixed  and  the  statute  preventing  a change  in 
compensation  is  not,  in  our  opinion,  personal 
to  the  then  occupant  of  the  office,  but  applies 
to  any  subsequent  holder  of  the  office  during 
the  same  term.  * * *" 
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CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that  Section 
49.110,  Laws  Missouri,  1951,  p.  373,  sets  the  compensation  and 
mileage  of  county  district  judges  in  counties  of  class  three, 
they  being  elected  at  the  November  4th,  1952,  general  election; 
that  the  presiding  judge  elected  at  the  November  4th,  1952 
election  as  a successor  to  fill  out  the  unexpired  term  of  his 
predecessor  is  not  entitled  to  the  compensation  and  mileage  pro- 
vided in  such  bill  during  the  remaining  two  years  of  his  term  of 
office,  but  will  during  such  period  receive  the  compensation  and 
mileage  provided  in  Section  49.110  RSMo.  1949. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Mr.  A.  Bertram  Elam. 

Yours  very  truly. 


ABE : mw 


JOHN  M.  DALTON 
Attorney  General 


EMPLOYMENT  SECURITY:  John  L,  Porter,  Director  of  the  Division  of 

Employment  Security  of  Missouri,  is  person 
who  has  authority  to  requisition  funds  from 
the  Unemployment  Trust  Fund, 


Mr*  John  L.  Porter,  Director 
Division  of  Employment  Security 
Department  of  Labor  and  Industrial 
Relations 

Jefferson  City,  Missouri 


Dear  Mr.  Port or: 


J.  C.  JOHNSEW 

zxzxzxzxz 


This  is  in  answer  to  your  letter  of  recent  date  re- 
questing an  official  opinion  of  this  department,  reading  as 
follows : 


nI  am  enclosing  herewith  a copy  of  a 
letter  received  by  me  from  the  Fiscal 
Service  of  the  Treasury  Department  wh/  ch 
is  largely  self-explanatory.  The  per- 
tinont  portion  of  the  material  referred 
to  In  the  second  paragraph  of  this  letter 
is  taken  from  a letter  datod  May  11,  1951, 
of  tho  Director  of  Employment  Tecurity, 
Dopnrtment  of  Labor,  and  rends  ns  follows: 

" treasury  Department  Requi rements  for 
Withdrawals  From  the  Unemployment  Trust 
uhd » In  order  that  State  agency 
requisitions  for  moneys  from  the  unemploy- 
ment trust  fund  may  be  honored  by  the 
Treasury  Department,  whenever  the  status 
of  the  person  or  persons  previously 
certified  has  changed,  the  Treasury 
Department  requires  that  the  following 
must  be  submitted  directly  to  it: 

"*A.  An  original,  signed  opinion  or 
certification  by  the  attorney  general 
of  the  State,  or  a certified  copy  thereof, 
that  the  individual  over  whose  signa- 
ture the  requisitions  are  made  has  duly 
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constituted  authority  under  the  State 
law  and  under  resolution  of  the  State 
agency,  if  required  by  law  or  regulation 
to  make  such  requisitions.  If  such 
qualified  individual  delegates  Ms 
authority  to  requisition  funds  from  the 
unemployment  trust  fund,  the  opinion 
shall  contain  reference  to  the  authority 
for  such  delegation  of  power." 

Section  280.210  (k),  Laws  of  Missouri,  19f>l,  p.  599»  (Sec. 
238.220  (Ij.) , Missouri  Revised  Statutes,  Cumulative  Supplement, 
1951)  provides  as  follows: 


"Moneys  shall  be  requisitioned  from  the 
Missouri  account  in  the  federal  unemploy- 
ment trust  fund  solely  for  the  payment  of 
benefits  or  for  refunds  of  contributions 
in  accordance  with  regulations  prescribed 
by  the  director.  The  director  shall  from 
time  to  time  requisition  from  the  federal 
unemploym* t trust  fund  such  amounts, 
not  exceeding  the  amounts  standing  to 
the  Missouri  account  therein,  as  he  deems 
necessary  for  the  payment  of  benefits 
and  refunds  for  a reasonable  future  period. 
Upon  its  receipt  the  treasurer  shall 
deposit  such  money  in  the  benefit  account 
and  shall  Issue  his  warrants  for  the  pay- 
ment ofbonefits  solely  from  such  benefit 
account.  Expenditures  of  such  moneys  in 
the  benefit  account  and  refunds  from  the 
clearing  account  shall  not  be  subject 
to  any  provisions  of  law  requiring  specific 
appropriations  or  other  formal  release 
by  state  officers  of  moneys  belonging 
to  this  state  In  their  custody.  All  war- 
rants issued  by  the  treasurer  for  the 
payment  of  benefits  and  refunds  shall 
bear  the  signature  of  the  treasurer  and 
the  counter-sif^iature  of  the  director. 

Any  balance  of  moneys  requisitioned  from 
the  federal  unemployment  trust  fund  which 
remains  unclaimed  or  unpaid  In  the  benefit 
account  after  the  expiration  of  the  period 
for  which  such  sums  were  requisitioned 
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shall  either  be  deducted  from  estimates 
for,  and  may  be  utilized  for  the  payment 
of,  benefits  during  succeeding  periods, 
or,  in  the  discretion  of  the  director, 
shall  be  redeposited  wi  th  the  secretary 
of  the  treasury  of  the  United  States  of 
America,  to  the  credit  of  the  Missouri 
account  in  the  federal  unemployment 
trust  fund  as  provided  in  subsection  3 
of  tills  section." 

Under  the  provisions  of  such  subsection,  the  director  of 
the  division  has  authority  to  make  requisitions  for  moneys  from 
the  Unemployment  Trust  Fund. 

Section  233.190,  Laws  of  Missouri,  1951#  P*  595#  (Sec. 
288.220,  Missouri  Revised  Statutes,  Cumulative  Supplement,  195U 
provides  in  part  as  follows: 

"The  division  of  employment  security 
of  the  department  of  labor  and  industrial 
relations  shall  be  under  the  control, 
management  and  supervision  of  a director 
who  shall  be  appointed  by  the  governor, 
by  and  with  the  advice  and  consent  of 
the  senate.  Such  director  shall  be  a 
citizen  and  quplified  voter  of  this  state, 
and  lie  shall  serve  at  the  pleasure  of 
the  governor.  » * * " 

Section  28.060,  RSMo  19^1-9#  applicable  to  the  Secretary  of 
State  of  Missouri,  provides  as  follows: 

"He  shall  keep  in  Ills  office  an  abstract 
of  all  commissions  issued  and  appoint- 
ments made  by  the  governor,  and  shall 
register  therein  the  substance  of  each 
commission,  specifying  the  name  of  the 
person  appointed,  the  office  conferred, 
the  district  or  county  for  which  the 
appointment  is  made,  and  the  term  of 
office j and  when  any  office  shall 
become  vacant  he  shall  enter,  in  a space 
to  be  left  for  that  purpose,  a memo- 
randum of  such  vacancy  and  the  occasion 
thereof,  with  a reference  to  any 
evidence  deposited  in  his  office." 

The  official  records  of  the  Secretary  of  State  of  Missouri 
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disclosed  that  on  December  22,  1952,  at  which  date  the  Senate 
of  the  State  of  Missouri  was  not  in  session,  Forrest  Smith, 
governor  of  Missouri,  appointed  and  commissioned  John  L.  Porter 
as  Director  of  the  Division  of  ’Employment  Security  of  the 
Department  of  Labor  and  Industrial  Relations,  for  a term  ending 
at  the  pleasure  of  the  governor,  and  that  such  commission 
and  appointment  of  John  L.  Porter  is  officially  registered 
in  the  office  of  Secretary  of  State  of  Missouri. 

Mr.  John  L.  Porter,  therefore,  is  at  present  the  Director 
of  the  Division  of  Employment  Security  of  the  Department  of 
Labor  and  Industrial  Relations  of  Missouri,  and  as  such  is 
the  person  authorized  under  the  laws  of  this  state  to  requisition 
funds  from  the  Unemployment  Trust  Fund. 


COITCLUSIOM 

It  is  the  opinion  of  this  department  that  Mr.  John  L. 
Porter,  Director  of  the  Division  of  Employment  Security  of  the 
Department  of  Labor  and  Industrial  Relations,  is  the  individual 
who  has  duly  constituted  authority  under  the  laws  of  Missouri 
to  make  requisitions  for  moneys  from  the  Unemployment  Trust 
Fund. 


The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Mr.  C.  'B.  Burns,  Jr. 


Yours  very  truly. 


K.  D ALTO  IT 

Attorney  C-eneral 


CBBrlrt 


GENERAL  ASSEMBLY: 
EXPENSES : 


FILED 
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Under  provisions  of  loa,  Article  III  of  the 
Constitution,  a member  of  the  General  Assembly 
is  entitled  to  reimbursement  for  actual  and 
necessary  expenses  as  reported  to  the  proper 
officers  and  certified  to  the  state  comp- 
troller in  an  amount  up  to  and  including 
ten  dollars  per  day. 


March  5,  1953 


Honorable  William  Pittman 
Representative,  Dekalb  County 
Missouri  House  of  Representatives 
Jefferson  City,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  recent  request  for  an  official  ooinion 
of  this  office  which  request  reads  as  follows: 

"Section  16a,  Article  HI  of  the  Constitu- 
tion as  adopted  by  the  people  in  November 
1952  first  recites  that  members  of  the  gen- 
eral assembly  shall  be  reimbursed  for  their 
expenses  and  then  it  requires  payment  of 
♦such  expense  allowance1  upon  certification 
by  certain  officers.  Now,  it  is  obvious 
that  such  officers  have  knowledge  of  and 
can  certify  only  to  the  presence  or  absence 
of  the  various  members  of  the  general  assembly; 
they  cannot  possibly  know  or  certify  to  the 
amount  of  the  actual  expenses  of  any  such  member. 

Yet,  the  comptroller  is  required  to  approve  and 
the  treasurer  to  pay  the  amount  of  such  expense 
allowance  upon  the  certification.  Moreover, 
such  payments  are  to  be  made  *without  legis- 
lative enactment',  which  would  seem  to  indi- 
cate that  the  provision  as  to  payment,  at 
least,  is  self-executing. 

"Under  such  circumstances  I wish  to  request 
that  you  give  me  your  ooinion  as  to  whether  or 
not,  upon  certification  of  the  proper  officers, 
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the  payment  of  a flat  allowance  of  ten  dollars 
for  expenses  to  each  member  of  the  general 
assembly  is  required*  If  the  payment  of  a flat 
allowance  is  not  required,  I will  appreciate 
your  expression  as  to  the  proper  construction 
to  be  given  this  constitutional  provision." 

Section  16a  of  Article  III  of  the  Constitution  of  Missouri, 
adopted  November  4,  1952,  as  part  of  Constitutional  Amendment  No.  1, 
submitted  at  the  election  held  on  that  date,  provides  as  follows: 


"Each  senator  or  representative  shall  be 
reimbursed  from  the  state  treasury  for 
the  actual  and  necessary  expenses  incurred 
by  him  in  attending  sessions  of  the  General 
Assembly  and  which  do  not  exceed  the  sum  of 
ten  dollars  ($10.00)  per  day  for  each  day 
on  which  the  first  roll  call,  following 
the  opening  prayer,  in  the  Journal  of  the 
Senate  or  House  respectively,  shows  the 
presence  of  such  senator  or  representative. 

Upon  certification  by  the  president  and 
secretary  of  the  Senate  and  by  the  Speaker 
and  chief  clerk  of  the  House  of  Representatives 
as  to  the  respective  members  thereof,  the  state 
comptroller  shall  approve  and  the  state  treasurer 
shall  pay  monthly  such  expense  allowance  without 
legislative  enactment.  No  3uch  reimbursement 
shall  be  paid  to  any  senator  or  representative 
for  any  day  of  a regular  session  after  May  31 
following  the  convening  of  the  General  Assembly 
in  regular  session  on  the  first  Wednesday  after 
the  first  day  of  January  following  each  general 
election,  nor  for  any  day  after  the  sixtieth  calen- 
dar day  following  the  date  of  its  convening  in 
special  session." 


(Emphasis  ours.) 

Tou  inquire  whether  or  not  a member  of  the  General  Assembly  is 
entitled  to  a "flat  allowance  of  ten  dollars"  per  day  for  actual  and 
necessary  exnenses  upon  a certification  to  the  proper  official  by 
designated  officers  as  to  his  presence  at  the  first  roll  call  follow- 
ing the  opening  prayer.  In  other  words,  is  a member  entitled  to  ten 
dollars  per  day  merely  uoon  certification  as  to  his  presence. 

In  answering  this  question  we  would  first  call  attention  to 
certain  rules  of  constitutional  construction.  First,  words  used  in 
the  Constitution  are  presumed  to  have  been  employed  in  their  natural 
and  ordinary  meaning,  State  ex  rel.  Randolph  County  v.  walden,  357  Mo. 
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167;  second,  the  intent  and  purpose  of  lawmakers  is  of  primary  im- 
portance in  determining  the  true  meaning  and  scope  of  constitutional 
provisions,  Graves  v.  Purcell,  337  Wo,  574;  and  third,  the  meaning 
apparent  on  the  face  of  the  Constitution  is  controlling  and  no  forced 
or  unnatural  construction  is  permissible,  State  ex  rel.  Heimberger  v. 
Board  of  Curators,  268  Mo.  59#* 

You  will  note  that  Section  16a  of  Article  III  provides  that  the 
members  of  the  General  Assembly  shall  be  reimbursed  for  actual  and 
necessary  expenses  and  reading  further  it  states  that  no  such  reim- 
bursement shall  be  paid  after  certain  dates.  The  term~'rexpense"  is 
defined  in  Webster's  New  International  Dictionary,  Second  -dition, 
as  follows:  "That  which  is  expended,  laid  out,  or  consumed,  * * *•" 

The  term  "reimburse"  is  defined  in  3o  Words  and  Phrases,  as  follows: 

"•Reimburse'  means  to  pay  back  that,  which 
has  been  expended,  Lyons  v,  Moise*s  Ex'r, 

183  S.W.  2d  493,  495,  298  Ky.  858. 

"Reimburse  means  to  refund,  to  place  in 
treasury  or  private  coffer  that  which  has 
been  taken,  lost  or  expended,  to  pay  back 
to,  to  render  an  equivalent,  to  repay  to. 

Pasternak  v.  Thrift  Inv.  Co.,  Ohio  Com.  PI., 

104  N.  E.  2d  712,  715." 

Applying  the  ordinary  and  natural  meanings  of  these  terms  as  above 
noted  and  in  light  of  the  above  indicated  rules  of  constitutional  con- 
struction, we  believe  that  it  is  quite  clear  that  the  purpose  of  this 
constitutional  provision  is  for  the  ourpose  of  paying  back  to  the 
members  of  the  General  Assembly  that  which  they  have  paid  out  as  actual 
and  necessary  expenses  incurred  by  them  in  attending  sessions,  subject 
to  the  limitation  that  such  expenses  shall  not  exceed  ten  dollars  per 
day  and  that  the  members  are  not  entitled  to  said  amount  unless  it  is 
actually  exoended.  Therefore,  the  amount  of  such  authorized  expendi- 
tures, if  the  member  desires  reimbursement,  would  have  to  be  reported 
to  the  proper  officers  in  order  that  a certification  might  be  made  to 
the  state  comptroller  as  provided. 


CONCLUSION 

Therefore  it  is  the  opinion  of  this  office  that  under  the  pro- 
visions of  Section  16a  of  Article  III  of  the  Constitution  of  Missouri, 
adopted  November  4,  1952,  a member  of  the  General  Assembly  who  answers 
the  first  roll  call  is  entitled  to  reimbursement  for  his  actual  and 
necessary  exoenses  as  certified  by  the  proper  officers  to  the  state 
comptroller  in  the  sum  not  to  exceed  ten  dollars  for  each  day  he  so 
answers  and  that  a member  is  not  entitled  to  ten  dollars  per  day  unless 
such  amount  was  expended  as  authorized. 
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The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  assistant,  Mr.  D.  D.  Guffey. 


Very  truly  yours, 


JOHN  M.  DALTON 
Attorney  General 


DDG:hr 


QUO  WARRANTO: 
PROSECUTING  ATTORNEYS: 


Prosecuting  Attorney  snould  not 
represent  respondents  in  Quo 
Warranto. 


honorable  W.  a.  Pinnell 
Proseouting  Attorney 
Barry  County 
Cassville,  Missouri 

Dear  Sir: 

We  uave  received  your  request  lor  an  opinion  o 1 tnis 
department,  Wnica  request  is  as  lollows: 

"Some  two  years  ago  I was  employed  by  tne 
City  Officials  of  nxeter,  Missouri  to 
represent  them  in  an  action  in  wnich  taey 
were  Defendants.  Tnis  prior  suit  was  an 
Injunction  Suit  brougnt  by  certain  citizens 
of  tne  community  to  enjoin  tne  issuance  of 
bonds  for  a water  works  system.  Tnis  suit 
was  subsequently  carried  all  tne  way  to  tne 
Supreme  Court  wnere  an  appeal  by  tne  Plain- 
tiffs was  dismissed.  Some  two  montas  after 
tne  Appeal  was  dismissed  a similar  suit  was 
filed  by  tne  same  plaintiff  alleging  the 
same  facts  with  tne  only  difference  being 
the  action  was  brougnt  in  the  form  of  q uo 
Warranto,  through  the  Attorney  General  of 
this  State.  My  question  is  tnis  'May  I 
represent  the  Defendants  wno  nave  again 
consulted  me  in  tnis  second  action  of 
HUO  Warranto  brougnt  in  tne  name  of  the 
Attorney  General. ' " 

Section  >6.060,  RSMo  provides,  in  part,  us  lollows: 
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nTne  prosecuting  attorneys  snail  conaence 
and  prosecute  all  civil  and  criminal  actions 
in  their  respective  counties  in  wnien  the 
county  or  state  nay  be  concerned,  defend 
all  suits  against  tae  state  or  county,  and 
prosecute  forfeited  recognizances  and  actions 
for  tne  recovery  of  debts,  fines,  penalties 
and  forfeitures  accruing  to  tne  state  or 
county;  and  in  all  cases,  oivil  and  criminal, 
in  whion  changes  of  venue  nay  be  granted,  it 
shall  be  nis  duty  to  lollow  and  prosecute  or 
defend,  as  tne  case  ma^  be,  all  said  causes, 
for  waion,  in  addition  to  tne  fees  now  allowed 
by  law,  he  snail  receive  nis  actual  expenses. 


Altnougn  you  do  not  so  state  in  your  request,  tne  pro- 
ceeding about  wnien  you  inquire  is  an  action  in  tne  nature 
of  quo  warranto  filed  in  the  name  of  the  attorney  General 
at  tne  relation  of  a private  individual.  It  is  not  an 
action  filed  by  tne  Attorney  General,  ex  officio. 

Section  531.010,  RSMo  1949*  provides: 

"In  case  any  person  snail  usurp,  intrude  into 
or  unlawfully  nold  or  execute  any  office  or 
franchise,  tne  attorney  general  of  tne  state, 
or  any  circuit  or  prosecuting  attorney  of 
the  county  in  which  the  action  is  commenced, 
shall  exhibit  to  the  circuit  court,  or  otner 
court  having  concurrent  jurisdiction  there- 
with in  civil  case,  an  information  in  tne 
nature  of  a quo  warranto,  at  the  relation 
of  any  person  desiring  to  prosecute  the 
same;  and  when  such  information  nas  been 
filed  and  proceedings  nave  been  commenced, 
the  same  snail  not  be  dismissed  or  discon- 
tinued without  tne  consent  of  tne  person 
named  therein  as  tne  relator;  but  such 
relator  shall  nave  tne  right  to  prosecute 
tne  same  to  final  judgment,  either  by  him- 
self or  by  attorney.  If  sucn  information 
be  filed  or  exhibited  against  any  person 
wno  has  usurped,  intruded  into  or  is  un- 
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lawfully  nolding  or  executing  the  oflice 
of  judge  of  any  Judicial  circuit,  tnen  it 
snail  be  tne  duty  of  the  attorney  general 
of  the  state,  or  circuit  or  prosecuting 
attorney  of  tne  proper  county,  to  exnibit 
suen  Information  to  tne  circuit  court  of 
some  county  adjoining  and  outside  of  sucn 
Judicial  circuit,  and  nearest  to  tne  county 
in  whicn  tne  person  so  offending  snail 
reside. ” 

Any  action  in  quo  warranto  at  tne  relation  of  a private 
individual,  is  an  action  in  wnien  tne  state  is  a nominal  party. 
However,  as  appears  from  section  J?31.01u  quoted  above,  tne 
relator  is  tne  actual  party  in  interest  and  is  given  tne  right 
to  control  tne  proceeding.  Tnerefore,  we  do  not  feel  tnat, 
because  of  the  nominal  interest  of  tne  state  in  tne  matter, 
it  would  be  sucn  a matter  as  tne  prosecuting  attorney  would 
be  required  to  present  on  benalf  of  tne  state  in  accordance 
witn  Section  5b.o6o,  HJmo  1949*  Consequently,  we  do  not  feel 
tnat  tnere  would  be  conflict  under  the  duties  imposed  upon  tne 
prosecuting  attorney  by  tnat  section. 

However,  under  Section  531»C10  tne  prosecuting  attorney 
is  autnorized  to  exnibit  his  information  in  quo  warranto  upon 
the  relation  of  any  person  desiring  to  prosecute  the  same.  In 
view  of  tola  fact,  we  feel  t^iat,  as  a matter  of  public  policy, 
it  would  be  unwise  for  the  prosecuting  attorney  to  be  autnorized 
to  represent  tne  respondents  in  actions  filed  by  tne  Attorney 
General.  Waile  we  know  tnat  suon  is  not  tne  situation  in  tnis 
case,  it  appears  to  us  that  to  sanction  sucn  representation  by 
tne  prosecuting  attorney  might  nave  a tendency  to  cause  tne 
prosecuting  attorney  to  be  reluctant  to  file  actions  in  quo 
warranto,  and  cause  tne  prosecuting  attorney  ratner  to  depend 
upon  tne  Attorney  General  witn  the  nope,  or  expectation,  tnat 
ne  mignt  be  called  upon  to  represent  tne  respondexits . In  view 
of  tnis  situation  we  feel  tnat  tne  prosecuting  attorney  snould 
not  represent  tne  respondents  in  such  proceedings. 

CoaULUdUH 


Therefore,  it  is  tne  opinion  of  txxis  department  txiat  the 
prosecuting  attorney  should  not  represent  tne  re^j  ondents  in  a 
quo  warraxito  proceeding  filed  in  tne  name  of  the  Attorney 
General,  and  brougnt  at  tne  relation  of  a private  individual. 
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Tala  opinion,  wnicn  I nereby  approve,  was  prepared  by 
ay  Assistant,  Mr.  Robert  K.  ftelborn. 

yours  very  truly. 


JodM  J.  DALI UN 
Attorney  General 


GENERAL  ASSEMBLY: 

HOUSE  OF  REPRESENTATIVES: 


OFFICERS: 

FEES,  COMPENSATION  AND 
SALARIES: 


(1)  House  Resolution  No,  30  is  a 
directory  provision  and  com- 
pliance is  not  mandatory. 

(2)  Reimbursement  to  Legislator  for 
expenses  not  justified  by  mere 
certification  as  to  presence. 


, 1953 


Honorable  William  Pittman 
Representative,  DeKalb  County 
Capitol  Building 
Jefferson  City,  Missouri 


Dear  Mr,  Pittman: 


In  your  letter  of  recent  date,  you  request- 
ed an  official  opinion  on  the  following  questions: 


"1,  Are  members  of  the  General  As- 
sembly required  to  report  their  ac- 
tual expenses  to  any  officer  in  this 
state  and  if  so,  what  officer,  and 
by  whet  authority? 

"2.  Assuming  that  the  officers  men- 
tioned in  the  constitutional  provi- 
sion certify  as  to  the  presence  of  a 
given  member  of  the  General  Assembly 
and  nothing  more,  shat  is  to  happen?" 


Reimbursement  to  legislators  for  actual  and 
necessary  expenses  incurred  was  authorized  by  Article 
III,  Section  l6a  of  the  Missouri  Constitution  of  1945* 
adopted  November  7,  1952,  as  follows: 

"Each  senator  or  representative  shall 
be  reimbursed  from  the  state  treasury 
for  the  actual  and  necessary  expenses 
incurred  by  him  in  attending  sessions 
of  the  General  Assembly  and  ihioh  do 
not  exceed  the  sum  of  ten  dollars 
(#10,00)  per  day  for  each  day  on  which 
the  first  roll  call,  following  the  open- 
ing prayer,  in  the  Journal  of  the  Senate 
or  House  respectively  shows  the  presence 
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of  such  senator  or  representative. 

Upon  certification  by  the  president 
and  secretary  of  the  Senate  and  by 
the  speaker  and  chief  clerk  of  the 
House  of  Representatives  as  to  the 
respective  members  thereof,  the  state 
comptroller  shall  approve  and  the 
state  treasurer  shall  pay  monthly 
such  expense  allowance  without  legis- 
lative enactment.  No  such  reimburse- 
ment shall  be  paid  to  any  senator  or 
representative  for  any  day  of  a regu- 
lar session  after  May  31  following 
the  convening  of  the  General  Assembly 
in  regular  session  on  the  first  Wednes- 
day after  the  first  day  of  January  fol- 
lowing each  general  electioh,  nor  for 
any  day  after  the  sixtieth  calendar 
day  following  the  date  of  its  conven- 
ing in  special  session.  Adopted  gen- 
eral election  November  4*  1952," 


The  Legislature  may  enact  such  legislation  as 
will  implement  and  facilitate  operation  or  prescribe 
a practice  for  enforcement  of  a constitutional  provi- 
sion even  though  it  be  self -enforcing  according  to  State 
ex  rel.  Randolph  County  vs,  Walden,  357  Mo,  167,  l.c,  177, 
which  states  as  follows: 

Such  legislation  may  be  enacted 
as  will  facilitate  operation,  prescribe 
a practice  to  be  used  for  enforcement, 
provide  a convenient  remedy  for  the  pro- 
tection of  the  right  secured  or  the  de- 
termination thereof,  or  place  reason- 
able safeguards  r round  the  exercise  of 
the  right,  •»  w 

The  Missouri  General  Assembly  has  not  so  acted, 
but  by  House  Resolution  No,  30,  found  on  page  1^9  of  the 
Journal  of  the  House  of  Representatives,  provision  was 
made  to  facilitate  payment  of  incurred  actual  and  neces- 
sary expenses  as  follows: 

"BE  IT  RESOLVED,  that,  in  order  to  com- 
ply with  the  provisions  of  Constitution- 
al Amendment  No,  1 adopted  on  November  7» 

19 52,  each  member  of  the  House  of  Repre- 
sentatives of  the  Sixty-Seventh  General 
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Assembly  of  the  State  of  Missouri  cer- 
tify to  the  Speaker  and  Chief  Clerk  of 
the  House,  at  the  conclusion  of  each 
calendar  month  during  the  session  of 
the  Legislature,  that  he  or  she  has 
incurred  actual  and  necessary  expenses 
on  each  day  on  which  he  or  she  answer- 
ed the  first  roll  call  of  the  House 
following  the  opening  prayer  in  excess 
of  ten  dollars,  or  such  amount  as  is 
actually  and  necessarily  incurred  if 
less  than  ten  dollars,  and  that  the 
Speaker  and  Chief  Clerk  of  the  House 
make  such  certification  as  is  required 
by  said  Constitutional  Amendment. n 


While  a House  Resolution  is  not  a statute  for 
lack  of  the  necessary  requisites,  and  cannot  be  given 
the  effect  of  law,  nevertheless  it  may  be  binding  upon 
the  members  of  the  House  since  the  Missouri  Constitution 
of  1945,  Article  III,  Section  18,  gives  the  Legislature 
power  to  make  rules  for  its  own  proceedings. 

In  order  to  determine  the  efficacy  of  the  above 
Resolution  it  is  necessary  to  determine  whether  the  pro- 
visions of  the  Resolution  are  directory  or  mandatory. 
Nowhere  in  said  Resolution  does  the  word  "shall"  appear. 

In  the  case  of  State  ex  inf.  Attorney  General  ex 
rel.  Lincoln  vs.  Bird,  295  Mo.  344*  l*c.  351*  244  s*  • 938, 
it  was  said  in  deciding  whether  a statute  was  mandatory  or 
directory: 


this  construction  may  be  sustain- 
ed in  that  if  a statute  merely  requires 
certain  things  to  be  done  and  nowhere 
prescribes  the  result  that  shall  follow 
if  such  things  are  not  done,  then  the 
statute  should  be  held  to  be  directory. 
The  rule  thus  stated  is  in  harmony  with 
that  other  we 11 -re cognized  canon  that 
statutes  directing  the  mode  of  proceed- 
ings by  public  officers  are  to  be  held 
to  be  directory  and  are  not  to  be  re- 
garded as  essential  to  the  validity  of 
a proceeding  unless  it  be  so  declared 
by  the  law.  * * •»." 
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Also,  in  the  case  of  Granite  Bituminous  Paving 
Co*  vs.  McManus,  129  S.  . 44®*  l44  Wo*  App,  593* 

607: 


"•*  # ■»  If  no  substantial  rights  depend 
upon  it  and  no  injury  csn  result  from 
ignoring  it,  and  the  purpose  of  the 
Legislature  can  be  accomplished  in  a 
manner  other  than  as  prescribed  there- 
in and  substantially  the  same  resiilts 
obtained,  then  the  statute  will  gen- 
erally be  regarded  as  directory* 

Therefore,  the  provisions  of  the  said  Resolution 
should  be  construed  as  directory  only  to  facilitate  reim- 
bursement of  legislators  and  not  restrictive  in  the  sense 
that  payment  cannot  be  had  by  other  means* 

In  answer  to  your  second  question,  it  is  noted 
that  Section  33*010,  RSMo  1949*  provides  for  appointment 
of  a Comptroller  who  shall  head  the  Division  of  Budget 
and  Comptroller* 

Section  33*030,  RSMo  1949*  quoted,  in  part, 
as  follows: 


"The  division  of  the  budget  and  comp- 
troller shall  have  the  power  and  its 
duties  shall  be: 

«•»«»**««** 

"(3)  To  preapprove  all  claims  and  ac- 
counts and  certify  them  to  the  state 
auditor  for  payment.  As  a prerequisite 
to  his  preapproval  of  claims  and  ac- 
counts, the  comptroller  shall  ascertain 
that  such  claims  and  accounts  are  regu- 
lar and  correct.  ~T5ach  such  certifica- 
tion from  the  comptroller  to  the  state 
auditor  shall  be  accompanied  by  a copy 
of  the  invoice." 

(Underscoring  ours.) 


If  the  Comptroller  is  merely  notified  of  the  pre- 
sence of  a certain  legislator  he  would  not  be  justified 
in  approving  reimbursement  for  a legislator  for  "the  ac- 
tual and  necessary  expenses  incurred",  unless  a claim  were 
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made  to  him,  and  there  is  some  basis  upon  which  to  "as- 
certain that  such  claims  and  accounts  are  regular  and 
correct,"  Nor  must  the  Comptroller  automatically  ap- 
prove a claim,  even  though  submitted  in  the  manner  pre- 
scribed by  the  House  Resolution  previously  discussed, 
since  such  Resolution  can  have  no  binding  effect  on  anyone 
but  the  House  and  its  members. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  thie  office 

that: 

1)  Members  of  the  House  of  Representatives 
of  the  67th  General  Assembly  are  not  required  to  cer- 
tify their  expenses  in  compliance  with  House  Resolution 
No.  30; 


2)  However,  reimbursement  to  legislators  under 
Article  III,  Section  l6a,  Missouri  Constitution  of  19il5# 
as  adopted  on  November  7*  1952,  upon  mere  certification 
of  presence  of  legislators  Is  not  justified.  There  must 
be  a claim  by  each  legislator  for  his  actual  and  neces- 
sary expenses  incurred,  either  directly  to  the  Comptroller, 
or  (by  House  members)  to  the  Comptroller  through  the  Speaker 
and  Chief  Clerk  of  the  House,  in  accordance  with  House  Reso- 
lution No,  30#  The  Comptroller  may  require  such  proof  as  is 
reasonably  necessary  to  establish  the  correctness  of  the 
claim  before  he  approves  it. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr,  Paul  McGhee, 


Yours  very  truly. 


PMcGrirk 


JOHN  M.  DALTON 
Attorney  General 


AORlCdMUiffis 


DAIRY  PRODUCTS: 


) A field  representative  or  field  superintendent 
) emnloyed  or  acting  on  behalf  of  a dairy  products 
) manufacturing  plant  located  in  another  state  or 
) for  a cream  station  or  milk  route  is  not  reo^uired 
) to  obtain  a field  superintendent's  license  under 
) the  provisions  of  Section  196*605,  RSMo  194-9 • 


June  19,  1953 


Honorable  Paul  L.  Porter 
Director  of  Dairy  Division 
Department  of  Agriculture 
Jefferson  City,  Missouri 

Dear  Sir  * 

We  render  herewith  our  opinion  on  your  request  dated 
May  23,  1953 » which  request  reads  as  follows: 

"We  have  fieldmen  who  live  in  another 
state  who  solicit  or  act  as  procurement 
men  for  creameries  of  another  state  for 
cream  and  milk  from  Missouri,  Some 
have  part  ownership  in  cream  and  milk 
truoK  routes;  some  who  solicit  for 
routes  only;  some  who  are  on  company 
payrolls  and  some  who  are  not;  some 
who  work  for  companies  who  have  only 
cream  buying  stations  in  the  state 
who  buy  cream  and  milk  from  Missouri 
for  processing  in  another  state, 

"Part  of  these  men  have  field  superin- 
tendent's licenses  and  some  do  not. 

Some  of  these  men  have  had  field  super- 
intendent's licenses  for  a number  of 
years  as  an  accepted  requirement, 

"The  question  now  arises  as  to  what 
authority  does  the  Department  of 
Agriculture  have  in  requiring  the 
licensing  of  these  men? 

"We  are  respectfully  requesting  an  inter- 
pretation of  the  law  on  this  matter," 
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Section  196.525,  RSMo  1949,  defines  a field  superinten- 
dent as  follows: 

"196.525.  Definitions.—  * * * 

"(28)  The  term  'field  superintendent* 
means  any  qualified  person  who  is  the 
duly  authorized  field  representative  of 
any  one  or  more  dairy  products  manu- 
facturing plants;" 

The  "fieldmen"  to  whom  you  refer  we  will  assume  to  be 
the  field  superintendents  so  defined  or  to  perform  duties 
identical  to  those  of  a field  superintendent  except  that 
they  represent  a cream  station  or  a milk  truck  route  instead 
of  a dairy  products  manufacturing  plant. 

The  statute  requiring  the  licensing  of  field  superin- 
tendents under  certain  circumstances  is  Section  196.605* 

The  pertinent  portion  thereof  is  subsection  2,  which  reads 
as  follows: 

"2.  A field  superintendent,  prior  to 
performing  his  duties  for  a dairy  prod- 
ucts manufacturing  plant  in  Missouri, 
must  obtain  a field  superintendent's  li- 
cense from  the  department.  This  li- 
cense, which  also  grants  authority  to 
test,  grade,  and  sample  milk  or  cream, 
can  be  issued  only  to  an  individual  free 
from  communicable  disease,  who  has 
passed  a written  examination  grading 
seventy  or  above,  and  has  paid  the  an- 
nual fee  of  five  dollars;  such  license  may 
be  renewed  upon  payment  of  the  annual 
fee,  unless  previously  revoked  for  cause. 

Such  license  is  not  transferable •" 

The  fundamental  question  involved  is  whether  the  words 
"in  Missouri,"  as  used  in  the  quoted  portion  of  the  statute, 
modify  the  phrase  "performing  his  duties,"  thus  requiring 
a field  superintendent  to  be  licensed  before  performing 
his  duties  in  Missouri  regardless  whether  the  dairy  products 
manufacturing  plant  is  located  in  Missouri  or  elsewhere; 
or  whether  they  modify  "dairy  products  manufacturing  plant," 
thus  requiring  a license  only  where  the  duties  are  performed 
for  a dairy  products  manufacturing  plant  located  in  Missouri. 
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We  believe  the  latter  to  be  the  correct  interpretation. 
The  rule  of  grammar  is  that  a modifier,  which  could  logically 
relate  to  either  of  two  objects,  relates  to  that  object 
standing  closest  to  it  in  the  sentence.  This  rule  is  fre- 
quently applied  in  the  interpretation  of  statutes.  In  50 
Am.  Jur.,  Statutes,  Seotion  269#  page  258,  the  rule  is 
stated  as  follows : 

"In  cons  timing  statutes,  qualifying 
words,  phrases,  and  clauses  are 
ordinarily  confined  to  the  last 
antecedent,  or  to  the  wards  and 
phrases  immediately  preceding.  The 
last  antecedent,  within  the  meaning 
of  this  rule,  has  been  regarded  as 
the  last  word  which  can  be  made  an 
antecedent  without  impairing  the 
meaning  of  the  sentence.  * * 

This  rule  is  only  an  aid  in  ascertaining  the  legisla- 
tive intent  and  is  not  to  be  slavishly  applied  if  other 
circumstances  point  to  a different  legislative  intent. 

See  50  Am.  Jur.,  Statutes,  Section  269,  page  253.  In  the 
statute  at  hand,  however,  the  conclusion  that  "in  Missouri" 
is  intended  to  modify  "dairy  products  manufacturing  plant" 
is  further  buttressed  by  the  provisions  of  the  remainder 
of  the  statute.  The  provision  for  field  superintendents* 
licenses  is  set  between  two  other  provisions  relating  to 
dairy  products  manufacturing  plants  — one  prohibiting  the 
operation  of  such  a plant  or  a cream  station  "within  this 
state"  without  a license;  and  the  other  requiring  that 
each  dairy  products  manufacturing  plant  "operating  in 
this  state"  apply  for  a license.  Indeed,  the  entire  remain- 
der of  3aid  Section  196.605  is  concerned  with  the  dairy 
products  manufacturing  plant  located  or  operated  in 
Missouri;  and  to  hold  that,  when  referring  to  dairy  prod- 
ucts manufacturing  plants,  the  portion  relating  to  licens- 
ing of  field  superintendents  means  plants  operated  outside 
the  state,  would  make  this  portion  an  anachronism. 

"The  different  parts  of  a statute 
reflect  light  upon  each  other,  and 
statutory  provisions  are  regarded 
as  in  pari  materia  where  they  are 
parts  of  the  same  act.  Hence,  a 
statute  should  be  construed  in  its 
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entirety,  and  as  a whole.  * * * 

All  parts  of  the  act  should  be 
considered,  compared,  and  construed 
together.  * * *"  (30  Am.  Jur., 

Statutes,  Section  3 >2.) 

Notice  that  there  Is  no  licensing  requirement  for  persons 
representing  a milk  truck  route  or  a cream  station,  though 
their  duties  may  otherwise  be  Identical  with  those  of  a field 
superintendent. 

CONCLUSION 

We  conclude,  therefore,  that  a field  superintendent 
employed  or  acting  on  behalf  of  a dairy  products  manufactur- 
ing plant  located  in  another  state  or  a person  representing 
a cream  station  or  milk  truck  route,  though  his  duties 
might  otherwise  be  identical  with  those  of  a field  superin- 
tendent as  defined  by  statute,  is  not  required  to  obtain 
a field  superintendent* s license  under  the  provisions  of 
Section  196.603t  HSMo  19^9. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Jr,  Vi.  Don  Kennedy. 


Yours  very  truly. 


JOHN  M.  DALTON 

Attorney  Ceneral 


WDK/fh 


AGRICULTURE:)  A locker  plant  operator  is  required  to  furnish  insurance 
) to  indemnify  users  against  locker  content  loss,  and 
) he  is  not  relieved  of  this  duty  by  the  execution  by 
) the  customer  of  a waiver  of  insurance  for  failure  to 
) furnish  such  insurance.  The  Commissioner  may  revoke 
) or  suspend  the  license  of  the  offending  operator  or 
) may  refuse  to  issue  a license;  or  the  offending  operator 
LOCKERS:  ) may  be  proceeded  against  by  injunction. 


July  7,  1953 


Honorable  Paul  L.  Porter 
Director  of  Dairy  Division 
Department  of  Agriculture 
Jefferson  City,  Missouri 

Dear  Sir: 

We  render  herewith  our  opinion  based  on  your  request 
of  May  28,  1953*  whioh  request  reads  as  follows: 

"The  operators  of  all  locker  plants 
shall  furnish  satisfactory  locker 
content  insurance  to  indemnify  users 
against  loss. 

"The  question  arises--since  the  cost 
of  such  insurance  is  to  be  passed  on 
to  the  locker  patrons— as  to  whether 
or  not  it  is  proper  for  them  to  decide 
whether  or  not  they  wish  to  pay  for 
and  have  such  Insurance. 

"The  insurance  is  offered  to  anyone 
who  desires  it  and  a waiver  of  insurance 
from  those  who  do  not  desire  it.  See 
attached  copy  of  letter  from  Knobnoster 
Locker  Company. 

"He  was  advised  on  December  18,  1952, 
by  Mr.  Stakes,  that  the  insurance  was 
to  be  provided  to  the  users  of  locker 
boxes— regardless  of  whether  or  not 
such  patrons  desired  it.  This  has  not 
been  complied  with. 

"What  procedure  should  this  office 
follow?" 
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The  statute  to  which  you  refer  is  Section  196.510, 

HSMo  191*9.  The  pertinent  portion  of  that  statute  reads 
as  follows : 

"2.  The  operators  of  all  locker 
plants  shall  furnish  satisfactory 
locker  content  insurance  to  indemnify 
users  against  loss,  issued  by  companies 
duly  authorized  and  licensed  to  do 
and  transact  business  in  the  state  of 
Missouri,  in  a minimum  amount  for 
each  locker  or  locker  plant  to  be 
determined  by  the  commissioner ; pro- 
vided, however,  that  such  operator 
may,  and  is  hereby  authorized  to, 
collect  the  pro  rata  amount  of  the 
premium  for  such  insurance  from  the 
user  in  addition  to  the  locker  rental 
as  an  additional  service 

Let  us  begin  by  saying  that  we  have  been  unable  to  find 
any  cases  to  guide  our  reasoning  in  this  opinion.  Other 
compulsory  insurance  statutes  (i.e.,  relating  to  warehouses) 
are  worded  in  a different  way;  and  even  under  them  the 
question  whether  insurance  is  compulsory  regardless  of 
request  or  waiver  on  the  part  of  the  customer,  or  compulsory 
only  when  requested  or  not  waived  by  the  customer,  has 
never  so  far  as  our  research  has  revealed  confronted  any 
court.  Neither  does  any  other  portion  of  the  law  relating 
to  the  regulation  of  locker  plants.  Section  196.4.50  through 
196.515,  shed  any  light  on  this  problem. 

However,  we  have  concluded  that  the  above-quoted  portion 
of  Section  196.510,  properly  interpreted,  requires  the 
operators  of  all  locker  plants  to  furnish  locker  content 
insurance;  and  that  they  cannot  be  relieved  of  this  duty 
by  the  execution  by  the  customer  of  a waiver  of  insurance. 

The  operators,  bv  the  terms  of  this  statute,  "shall 
furnish"  insurance.  "Shall"  is  ordinarily  held  to  be  a 
word  of  mandate  negating  permissiveness  or  discretion  on 
the  part  of  the  subject  of  the  action.  In  State  v.  Wade, 

360  Mo.  895,  231  S.W.  (2d)  179,  l.c.  181,  the  court  made 
this  observations 

" * * * Certainly  statutes  that  use 
the  word  'shall*,  and  then  provide 
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a penalty  for  failure  to  do  what  is 
required,  are  mandatory  statutes. 

Notice  that  Section  196*515  does  provide  a penalty 
for  failure  to  comply  with  the  provisions  of  Section 
196.510  in  that  it  authorizes  the  revocation  or  suspension 
of  the  license  of  the  offending  operator* 

There  are  other  provisions  of  the  statute  which 
indicate  that  the  duty  of  furnishing  insurance  against 
loss  of  locker  content  is  not  dependent  upon  request  or 
absence  of  waiver  on  the  part  of  the  customer*  The 
minimum  amount  of  insurance  upon  each  locker  or  locker 
plant  is  to  be  determined  by  the  Commissioner  of 
Agriculture*  Had  it  been  the  legislative  intent  to 
permit  the  customer  to  determine  whether  his  property 
was  to  be  covered  by  insurance,  then  it  seems  that  he 
would  have  been  permitted  also  to  determine  the  minimum 
amount  of  insurance* 

The  omission  of  words  in  a statute  may  sometimes 
furnish  a clue  to  the  legislative  intent.  In  this 
situation  there  are  no  words  or  phrases,  such  as  nat  the 
request  of  the  user"  or  "unless  waived  by  the  user,"  which 
indicate  any  intent  to  leave  the  question  of  insurance 
to  the  customer*  It  is  reasonable  to  suppose  that  had 
the  lawmakers  intended  to  leave  the  question  of  insurance 
to  the  customer  that  it  could  easily  have  been  accomplished 
by  the  inclusion  in  the  statute  of  some  such  phrase*  That 
it  did  not  do  so  is  evidence  of  an  intention  to  make  the 
furnishing  of  insurance  by  the  operator  mandatory  regard- 
less of  request  or  waiver  by  the  customer. 

The  fact  that  the  oporator  is  permitted  to  collect 
from  his  customers  a pro  rata  amount  of  the  premium  for 
such  insurance  does  not  indicate  a different  conclusion. 
This  portion  of  the  statute  is  permissive  only;  the 
operator  may,  if  he  cnooses,  absorb  the  cost  of  the 
insurance  himself* 

For  failure  of  the  operator  to  furnish  such  insurance 
there  are  two  courses  of  action  open  to  the  Commissioner 
of  Agriculture.  They  are  prescribed  by  Section  196.515# 
RSMo  I9I49,  which  reads  as  follows: 
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"Revocation  of  license— enforcement . 

— 1 . Failure  on  the  part  of  any 
locker  plant  operator  to  properly 
comply  with  the  provisions  of  sec- 
tions 196.4.50  to  196.515  shall 
authorize  and  empower  the  commissioner 
to  refuse  to  license  or  to  revoke  or 
suspend  any  license  of  the  offending 
operator. 

"2.  Injunction  may  issue  by  any 
court  of  competent  jurisdiction  to 
enforce  the  provisions  thereof." 


CONCLJSIUN 

It  is  the  opinion  of  this  office  that  a looker  plant 
operator  is  required  to  furnish  insurance  to  indemnify 
users  against  locker  content  loss,  and  that  he  is  not 
relieved  of  this  duty  by  the  execution  by  the  customer 
of  a waiver  of  insurance  for  failure  to  furnish  such 
insurance.  The  Commissioner  may  revoke  or  suspend  the 
license  of  the  offending  operator  or  may  refuse  to  issue 
a license j or  the  offending  operator  may  be  proceeded 
against  by  injunction. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  tt.  Don  Kennedy. 


Yours  very  truly. 


WDK/fh 


JOHN  M.  DALTON 

Attorney  General 


A locker  plant  operated  by  an  unincorporated 
association  such  as  the  Armstrong  Lockerette 
described  in  your  request  is  subject  in 
every  respect  to  the  law  regulating  the 
operation  of  locker  plants.  Section  196.1|_5>0, 
et  seq.,  RSMo  194-9 - A locker  plant  is  not 
required  by  law  to  maintain  a chill  room, 
a cutting  and  processing  room  or  a quick 
or  sharp  freeze  room;  nor  does  the  law  re- 
quire that  the  wrapping  or  processing  of 
food  be  done  at  the  locker  plant. 


July  20,  1953 


Director  of  Dairy  Division 
Department  of  Agriculture 
Jefferson  City,  Missouri 

Dear  Mr.  Porter s 

Me  render  herewith  our  opinion  based  on  your  request  of 
May  23,  19^3,  which  request  reads  as  fallows: 

"The  Armstrong  Lockerette  (Cooperative) 
is  composed  of  lf2  members,  with  President, 
Vice-President,  Secretary  and  Treasurer. 

They  have  lockers  for  storage  only. 

"There  is  no  ’cutting  or  processing  room’; 
no  chill  room;  or  quick  or  sharp  freezing 
room.  Pood  is  processed  and  wrapped  at 
home  or  some  other  place — then  put  in 
lockers.  This  works  a hardship  on  locker 
plants  which  try  to  abide  by  3tate  regula- 
tions • 

"This  company  applied  for  license  and  has 
insurance  on  lockers.  See  attached  in- 
spection report. 

"We  respectfully  request  interpretation 
of  Locker  Lav/  in  this  matter." 

In  response  to  our  request  you  have  submitted  to  this 
office  the  additional  information  that  the  lockers  are  rented 
to  others  than  members  of  the  association;  that  there  are 
forty-five  members  of  the  association,  each  member  paying  for 
his  locker  space  at  the  same  rate  as  nonmembers;  that  the 
profits  are  distributed  equally  among  the  forty-five  members 
at  the  close  of  the  fiscal  year;  and  that  the  association  is 
not  incorporated  either  as  a business  corporation  or  as  a 
co-operative . 
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There  are  several  statutes  which  it  will  be  necessary  for 
us  to  consider  in  the  course  of  the  opinion.  The  first  is  Sec- 
tion 196 , RSMo  19^9,  subsection  (7),  reading  as  follows: 

"(7)  'Locker  plant'  means  a location 
or  establishment  In  which  space  in  in- 
dividual lockers  is  rented  for  tho  storage 
of  food;” 

We  pause  here  to  point  out  that  according  to  the  informa- 
tion which  you  have  supplied  to  us  the  Armstrong  Lockerette 
meets  this  definition. 


Section  I96 *455,  RSMo  1949*  reads  in  part  as  follows: 

”196, 455*  Annual  license  required.— 

It  shall  be  unlawful  for  any  person, 
firm,  copartnership  or  corporation  to 
operate  a locker  plant  in  this  state 
unless  such  person,  firm,  copartner- 
ship or  corporation  has  secured  an 
annual  license  therefor  from  the  depart- 
ment, «■  o 

The  business  device  by  which  the  Armstrong  Lockerette  is 
operated,  it  appears  from  the  facts  stated  in  your  request,  la 
an  unincorporated  association  which  lias  been  judicially  defined 
as  follows: 

"An  'unincorpo rated  association'  is  an 
organisation  composed  of  a body  of  persons 
united  without  a charter  for  tho  prosecu- 
tion of  some  common  enterprise;  it  13  not 
a legal  entity  separate  from  the  persons 
who  compose  it.  Tie  inhart  v,  Contresta, 

194  H.Y.S.  593,  594*” 

The  first  question  presented  by  your  request  so  far  as  the 
necossity  for  tho  Armstrong  Lockerette  to  obtain  a license  is 
whether  an  unincorporated  association  is  comprehended  within  the 
phrase  "person,  firm,  copartnership  or  corporation,"  as  used  in 
Section  196,455»  quoted  above, 

ho  believe  that  it  is,  either  as  a plurality  of  individuals 
or  as  a "firm  or  copartnership,” 

Section  1,020,  RSMo  1949,  subsection  (7),  provides  as 
follows: 
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"(7)  The  word,  'person*  may  extend 
and  be  applied  to  bodies  politic  and 
corporate  and  to  partnerships  and 
other  unincorporated  associations;” 

Hence*  under  this  statutory  definition  the  word,  "person," 
used  In  Section  196*455»  could  include  an  unincorporated  as- 
sociation* 

We  believe  that  the  word  "firm"  also  could  include  an  un- 
incorporated association*  Tills  word  ordinarily  denotes  a partner- 
ship* Bredhoff  V,  Lepman,  181  111*  App*  2lj.7»  l*c*  2f>0.  However, 
it  often  is  given  a somewhat  broader  meaning  as  in  In  Re  Klein's 
Estate,  88  Pac.  798,  l*c.  802,  35  Mont.  185. 

"In  arriving  at  a conclusion  as  to  the 
ordinary  and  popular  meaning  of  the  word 
’firm, * we  naturally  first  consult  the  stand- 
ard dictionaries*  Webster  defines  it  thusi 
The  name,  title,  or  style  under  which  a com- 
pany transacts  business,  hence  a partnership 
or  house,  as  the  firm  of  Hope  & Co,  The 
Century  dictionary  defines  a firm  to  be  a 
partnership  or  association  of  two  or  more 
persons  for  carrying  on  a business,  a com- 
mercial house,  a concern,  also  the  name  or 
title  under  which  associated  persons  trans- 
act business. 

Indeed,  the  legislature  by  using  the  word  "copartnership" 
in  addition  to  the  word  "firm"  evidently  included  that  the  latter 
word  have  a broader  meaning  than  partnership* 

Nothing  appears  in  the  statutes  which  has  the  effect  of 
exempting  from  the  operation  of  the  law  and  applicable  regula- 
tions a looker  plant  operated  as  is  the  Armstrong  Lockorette. 

On  those  px*emises  the  Armstrong  Lockorette,  so  far  as 
the  application  of  Sections  196,14,50  through  196.515,  RSMo  I9I49, 
is  concerned,  stands  in  no  different  position  than  other  locker 
plants  operated  by  corporations,  partnerships  or  individuals. 

Next,  we  consider  whether  the  failure  to  maintain  a chill 
room,  a cutting  and  processing  room  or  a quick  or  sharp  freeze 
room;  or  the  wrapping  or  processing  of  food  at  some  place  other 
than  the  plant  constitutes  a violation  of  the  law. 
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There  is  no  specific  requirement  in  the  lav*  that  a locker 
plant  maintain  a cutting  or  processing  room,  a chill  room  or 
a quick  or  sharp  freeze  room.  The  act  contemplates  that  such 
rooms  will  be  maintained  but  does  not  require  It,  Section 
196,4.90,  RSMo  1949*  provides  as  follows; 

’’Food  to  be  quick  frozen  before  placed 
in  locker,.— All  food,  before  being 
placed  in  a locker  shall  be  quick  or 
sharp  frozen  in  a quick  or  sharp  freeze 
room,  unless  the  locker  room  temperature 
is  maintained  at  not  more  than  the  maximum 
temperature  required  by  sections  196,^0 
to  196,5li>  for  a quick  or  sharp  freeze 
room.  Ho  food  shall  be  placed  in  a 
locker  unless  previously  inspected  by  the 
operator  and  each  portion  shell  be  wrapped 
and  be  marked  or  stamped  showing  contents, 
correct  locker  number  and  date  of  wrap- 
ping, All  fruits  and  vegetables  shall  be 
prepared  by  an  approved  method  before 
being  quick  or  sharp  frozen,’* 

Thus,  under  the  first  portion  of  this  statute,  there  are 
two  courses  open;  first,  to  quick  or  sharp  freeze  the  food 
before  placing  it  in  the  locker  room;  or  second,  to  maintain 
the  locker  room  temperature  at  or  below  the  maximum  prescribed 
by  Section  196*48f>,  RSMo  I9I4.9 » subsection  2,  reading  as  follows; 

"2*  Temperatures  shall  be  maintained 
iti  the  respective  rooms  as  follows: 

rt(2)  Quick  or  sharp  freeze  room— quick 
or  sharp  freeze  compartments:  Temper- 
atures of  ten  degrees  below  zero  or  lower 
in  rooms  where  still  air  cooling  is  em- 
ployed and  temperatures  of  zero  degrees 
or  lower  in  rooms  where  forced  air  cir- 
culation is  employed,  with  a tolerance  of 
ten  degrees  for  either  type  of  Installation 
for  a reasonable  time  after  putting  fresh 
food  into  the  freezer;’’ 

If  such  temperature  is  maintained  in  the  locker  room,  there 
is  no  requirement  that  the  food  be  quick  or  sharp  frozen. 
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Section  196,4.85*  RSMo  194-9*  specifies  temperature  to  be 
maintained  in  the  quick  or  sharp  freeze  room,  but  neither  does 
this  Section  nor  Section  196.4-50*  defining  such  room,  require 
that  there  bo  one  in  connection  with  the  locker  plant.  We 
recognise,  of  course,  if  the  temperature  in  the  locker  room 
is  not  at  quick-froeae  levels,  that  it  will  be  a practical 
necessity  to  maintain  a quick-freeze  room  in  connection  with 
the  locker  plant,  in  order  to  obey  the  law  with  respect  to 
quick-freezing  of  food  before  placing  it  in  the  locker.  It 
would  not  be  feasible  to  quick-freeze  it  at  some  other  place. 

It  is  not  mandatory  to  maintain  a chill  room  or  cutting 
and  processing  room.  Section  196.450  defines  such  rooms;  and 
Section  I96.4 .05  proscribes  temperature  requirements  for  th© 
chill  room.  As  in  the  case  of  the  quick  or  sharp  freeze  room, 
although  the  act  contemplates  the  maintenance  of  such  rooms, 
they  are  not  required. 

As  to  wrapping  and  processing  food,  there  is  no  x*equire- 
ment  whore  or  by  whom  It  shall  be  done.  If  properly  done.  It 
may  be  done  at  the  home  of  the  user  or  some  other  place.  So, 
the  fact  that  food  deposited  in  the  Armstrong  Lockerette  is 
prepared,  processed  and  wrapped  at  home  by  the  user  is  no  viola- 
tion of  the  law  — so  long  as  it  is  done  In  compliance  with  the 
law  as  expressed  in  the  latter  part  of  Section  I96.49O*  supra. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  a locker  plant 
operated  by  an  unincorporated  association,  such  as  the  A.rmstrong 
Lockerette  described  in  your  request,  is  subject  in  every  respect 
to  the  law  regulating  the  operation  of  locker  plants.  Section 
196.4-50*  ot  soq.,  RSMo  194-9 • 

We  further1  conclude  that  a locker  plant  is  not  required  by 
law  to  maintain  a chill  room,  a cutting  and  processing  room,  or 
a quick  or  sharp  freeze  room,  nor  does  the  law  require  that  the 
wrapping  or  processing  of  food  be  done  at  the  lockor  plant. 

Th©  foregoing  opinion,  which  I ?nereby  approve,  was  prepared 
by  my  Assistant,  Mr.  IV.  Don  Kennedy. 


Yours  very  truly. 


JOPm  M.  DALTON 

Attorney  General 
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A license  to  operate  a particular  locker  plant 
nay.  with  the  written  permission  of  tne  Com- 
missioner of  Agriculture,  be  transferred  from 
one  person  to  another;  but  such  license  may 
not  be  transferred  from  one  locker  plant  to 
nnothar . 


August  18,  1953 


Honorable  Paul  L.  Porter 
Director  of  Dairy  Division 
Department  of  Agriculture 
Jefferson  City,  Missouri 

Dear  Sir: 

We  render  herewith  our  opinion  based  on  your  request  of 
August  4*  1953*  which  request  reads  as  follows: 

"Section  196.455  RSiio  1949  states  in  part: 

'A  license  issued  for  a locker  snail  be 
transferable  upon  written  permission  of 
the  Commissioner.' 

"The  Locker  License  form  in  use  by  this 
Department  reaus  as  follows:  'This  is  to 

certify.  That  of 

Missouri,  has 

paid  to  the  Missouri  State  Department  of 
Revenue  the  necessary  License  Fee  as  required 
by  the  Frozen  Food  Locker  Plant  Law,  and  is 
hereby  granted  permission  to  operate  within 
the  prescribed  limits  of  this  Law.  This 
License  is  transferable  from  One  City  or  Town 
in  this  State  to  another  City  or  Town  in  this 
State,  upon  written  pe  naission  of  the  Com- 
missioner of  Agriculture.' 

"There  are  two  kinds  of  transfer  with  vhich 
we  are  concerned — transfer  or  change  of 
location;  and  transfer  or  change  of  ownership. 

"I  should  like  your  opinion  as  to  whether  it 
is  lawful  to  transfer  license  In  case  of  a 
change  of  location  of  the  plant  or  a transfer 
of  ownership  or  both." 
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Vie  beL  ieve  that  the  license  transfer  referred  to  in  Sec- 
tion 196 .455 » RSMo  1949,  for  which  permission  of  the  Cominis sionor 
of  Agriculture  is  required,  is  the  transfer  from  one  person  to 
another,  and  not  from  one  locker  plant  or  location  to  another. 

Vie  reach  that  conclusion  from  an  interpretation  of  Section 
196,455»  RSMo  1949#  reading  as  follows: 

" 196.455*  Annual  license  required.— It 
shall  be  unlawful  for  any  person,  firm, 
copartnership  or  corporation  to  operate 
a locker  plant  in  this  state  unless  such 
person,  firm,  copartnership  or  corpora- 
tion has  secured  an  annual  license  there- 
for from  the  department.  A separate 
license  snail  be  secured  for  each  locker 
plant.  The  application  for  such  license 
snail  be  in  writing  on  forms  prescribed 
and  furnished  by  the  department.  A license 
issued  for  a locker  shall  be  transferable 
upon  written  permission  of  the  commissioner." 

Now,  the  obvious  meaning  of  the  first  sentence  thereof  is 
that  no  person,  firm,  copartnership,  or  corporation  shall  operate 
a locker  plant  unless  that  particular  person,  firm,  copartner- 
ship or  corporation  first  obtain  a license  to  do  so.  This 
standing  alone,  would  rule  out  the  possibility  of  assignment 
from  a licensee  to  a succeeding  owner  or  operator. 

However,  the  last  sentence  of  the  statute  provides  that, 
with  the  written  permission  of  the  Commissioner  of  Agriculture, 
such  license  may  bo  transferred,  We  take  this  to  be  designed 
as  a qualification  on  the  first  sentence,  and  permits  transfer 
and  assignment  from  one  person  to  another  of  a license  on  a 
given  locker  plant  with  the  written  permission  of  the  Commissioner . 

V.e  believe  this  does  not  refer  to  transfer  of  a license  from 
one  plant  or  location  to  another.  Notice  the  second  sentence 
of  the  above-quoted  Section  196*455: 

" * * * A separate  lioense  shall  be 
secured  for  each  locker  plant.  v" 

This  inulcates  that  a license,  issued  for  one  plant,  could  not 
be  transferred  to  another. 

Our  conclusion  is  further  buttressed  by  these  considerations: 

1.  The  law  sets  up  no  personal  standard  for  tne  licensee  to 
meet  --  such  as  good  character,  freedom  from  disease,  citizenship, 
age,  eto.  The  standards  set  up  refer  to  the  plant  itself,  its 
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equipment  and  Its  operation,  Sections  196.475  to  196.510, 

KS Mo  1949*  Hence,  It  may  be  said  that  the  license  issued 
is  referable  to  a particular  plant,  and  not  to  the  operator. 

The  conditions  in  various  plants,  as  to  sanitation,  equipment, 
and  operation  will  vary,  making  transferability  of  the  license 
from  one  plant  to  another  impractical. 

2.  The  license  fees  prescribed  by  Section  196.4&0,  kSho 
1949*  vary  with  tne  sizes  or  capacities  of  different  plants. 

The  statute  does  not  provide  fcr  any  adjustment  of  fees  on 
transfer  from  one  locker  plant  to  another  of  a different  size 
by  authorizing  the  Commissioner  to  condition  his  permission 
to  transfer  on  the  payment  of  additional  fees,  or  by  authorizing 
a refund  of  fees.  This  points  toward  the  conclusion  that  no 
transfer  from  one  plant  to  another  was  contemplated. 


CONCLUSION 

It  is  the  opinion  of  this  office  that  a license  to  operate 
a particular  looker  plant  may,  with  the  written  permission  of 
the  Commissioner  of  Agriculture,  be  transferred  from  one  person 
to  another;  but  such  license  may  not  be  transferred  from  one 
locker  plant  to  another. 

The  foregoing  opinion,  which  1 hereby  approve,  ivas  prepared 
by  my  Assistant,  i-ir.  U.  von  nennedy. 

Yours  very  truly. 
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JOHN  Li,  iiALTON 

Attorney  General 


CITIES:  Candidates  for  election  to  offices  in  cities  of 

ELECTIONS:  the  third  class,  operating  under  the  mayor-council 

EXPENDITURES:  form  of  government,  are  required  to  file  state- 

ments of  expenditures  under  Section  129.110,  RSMo 
1949,  and  they  are  restricted  to  the  expenditures 
limited  in  Section  129.100,  RSMo  1949. 


March  30,  1953 


Honorable  Stephen  R.  Pratt 
Prosecuting  Attorney 
Clay  County 
Liberty,  Missouri 

Dear  Mr.  Pratt: 

We  render  herewith  our  opinion  based  on  your  request  of 
March  19,  1953,  which  request  is  as  follows: 

"The  following  questions  have  been  raised 
and  I would  appreciate  the  opinion  of  your 
Department  on  the  following  matters: 

"1.  Do  all  candidates  for  election  to  the 
offices  in  a third  class  city  have  to  file 
a statement  of  moneys  expended  as  provided 
in  Section  129.110,  Revised  Statutes  of 
Missouri,  1949. 

"2.  Are  all  candidates  for  election  to  the 
offices  in  a third  class  city  restricted  to 
the  expenditures  as  set  out  in  Section  129. 

100,  Revised  Statutes  of  Missouri,  1949." 

At  our  request  you  have  furnished  us  the  additional  in- 
formation that  the  third  class  city  mentioned  in  the  request 
operates  under  the  mayor-council  form  of  city  government. 

The  pertinent  parts  of  Sections  129.100  and  129.110,  RSMo 
1949,  read  as  follows: 

"129.100.  Amount  to  be  expended  by  Candi- 
da tes--how  determined. 

"No  candidate  for  congress  or  for  any  public 
office  in  this  state  or  * * * municipality 
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thereof,  which  office  is  to  be  filled  by  pop- 
ular election,  shall  by  himself  or  by  or 
through  any  agent  or  agents,  committee  or 
organization,  or  any  person  or  persons  what- 
soever, in  the  aggregate  pay  out  or  expend, 
or  promise  or  agree  or  offer  to  pay,  contri- 
bute or  expend  any  money  or  other  valuable 
thing  in  order  to  secure  or  aid  in  securing 
his  nomination  or  election,  or  the  nomination 
or  election  of  any  other  person,  or  persons, 
or  both  such  nomination  and  election,  to  any 
office  to  be  voted  for  at  the  same  election, 
or  in  aid  of  any  party  or  measure,  in  excess 
of  a sum  to  be  determined  upon  the  following 
basis,  namely:  For  five  thousand  voters  or 
less,  two  hundred  dollars;  for  each  one  hun- 
dred voters  over  five  thousand  and  under  twenty 
five  thousand,  four  dollars;  for  each  one  hun- 
dred voters  over  twenty-five  thousand  and  under 
fifty  thousand,  two  dollars;  and  for  each  one 
hundred  voters  over  fifty  thousand,  one  dollar- 
the  number  of  voters  to  be  ascertained  by  the 
total  number  of  votes  cast  for  all  the  candi- 
dates for  president  in  the  state,  or  in  any 
county,  district  or  municipality  thereof  at 
the  last  preceding  regular  election  held  to 
fill  the  same;  and  any  payment,  contribution 
or  expenditure,  or  promise,  agreement  or  of- 
fer to  pay,  contribute  or  expend  any  money 
or  valuable  thing  in  excess  of  said  sum,  for 
such  objects  or  purposes,  is  hereby  declared 
unlawful . 

"129.110.  Statement  of  moneys  expended  to  be 
made,  f iled--penalty  for  failure 

"Every  person  who  shall  be  a candidate  * * * 
at  any  election  for  any  * * * city,  * * * or 
municipal  office,  * * * shall,  within  thirty 
days  after  the  election  held  to  fill  such  of- 
fice or  place,  make  out  and  file  with  the  of- 
ficer empowered  by  law  to  issue  the  certificate 
of  election  to  such  office  or  place,  and  a du- 
plicate thereof  with  the  recorder  of  deeds  for 
the  county  in  which  such  candidate  resides,  a 
statement  in  writing,  which  statement  and  du- 
plicate shall  be  subscribed  and  sworn  to  by 
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such  candidate  before  an  officer  authorized 
to  administer  oaths,  setting  forth  in  detail 
all  sums  of  money,  except  all  sums  paid  for 
actual  traveling  expenses,  including  hotel 
or  lodging  bills,  contributed,  disbursed,  ex- 
pended or  promised  by  him,  and,  to  the  best 
of  his  knowledge  and  belief,  by  any  other  per- 
sons or  person  in  his  behalf,  wholly  or  in 
part,  in  endeavoring  to  secure  or  in  any  way 
in  connection  with  his  nomination  or  election 
to  such  office  or  place,  or  in  connection 
with  the  election  of  any  other  persons  at  said 
election,  and  showing  the  dates  when  and  the 
persons  to  whom  and  the  purposes  for  which  all 
such  sums  were  paid,  expended  or  promised. 

Such  statement  shall  also  set  forth  that  the 
same  is  as  full  and  explicit  as  affiant  is  able 
to  make  it.  No  officer  authorized  by  law  to 
issue  commissions  or  certificates  of  election 
shall  issue  a commission  or  certificate  of  elec- 
tion to  any  such  person  until  such  statement 
shall  have  been  so  made,  verified  and  filed  by 
such  persons  with  said  officer." 

By  the  terms  of  these  statutes  candidates  for  office  in 
cities  of  the  third  class  are  included  within  their  purview. 
Therefore,  unless  there  be  some  statute  limiting  or  repealing 
these  statutes  by  repugnancy,  inconsistency  or  by  covering  the 
subject  matter,  they  are  to  be  construed  according  to  their  plain 
meaning . 

No  statute  has  been  found  which  limits  or  repeals  these 
sections  insofar  as  they  relate  to  candidates  for  office  in 
cities  of  the  third  class  operating  under  the  mayor-council  form 
of  government.  The  only  statute  concerned  with  elections  of 
officers  in  such  cities  is  Section  77.040,  RSMo  1949,  which  could 
in  no  way  be  construed  as  having  that  effect. 

CONCLUSION 

It  is  the  opinion  of  this  office  that  candidates  for  elec- 
tion to  offices  in  cities  of  the  third  class,  operating  under  the 
mayor-council  form  of  government,  are  required  to  file  statements 
of  expenditures  under  Section  129.110,  RSMo  1949,  and  that  they 
are  restricted  to  the  expenditures  limited  in  Section  129.100, 
RSMo  1949. 
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The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Mr.  W.  Don  Kennedy. 

Yours  very  truly, 


JOHN  M.  DALTON 
Attorney  General 
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LIEHARl^S:  Negotiation  of  contract  between  county  library 

district  and  city  library  district  under  Sec. 
l82.080,  RSMo  19m-9»  does  not  thereby  create  a 
regional  library  district  so  as  to  qualify  for 
equalization  grants  as  a regional  district  unde 
Sec.  l8l.060(4),  RSMo  1949. 


FILED 


April  13,  1953 


J°fcfcc.Wohnsen 


Mr.  Pa;: ton  P.  Price 
State  Librarian 
Missouri  State  Library 
Jefferson  City,  Missouri 


Dear  Mr.  Price: 

This  is  in  response  to  your  request  for  an  opinion  dated 
March  31*  1953*  which  read3,  in  part,  as  follows: 

"Does  the  negotiation  of  a contract 
(authorized  by  Section  102.O0O,  R.  S. 

Missouri,  1949)  for  joint  ana  unified 
sorvice  between  a county  library  dis- 
trict and  a city  library  district  (the 
latter  located  within  the  mentioned 
county)  thereby  establish  a regional 
library,  and  qualify  those  conjoined 
districts  under  such  contract  for  equal- 
ization grants  of  state  aid  as  provided 
for  in  4 of  Section  I8I.060,  R.S.  Missouri, 

1949?" 

In  your  request  you  mention  two  sections  of  the  statutes 
which,  for  sake  of  convenience,  we  now  set  out  in  fuir: 

Section  I8I.060. 

"1.  The  general  assembly  nay  appropriate 
moneys  for  state  aid  to  public  libraries, 
which  moneys  shall  be  administered  by  the 
state  librarian  with  the  assistance  of  the 
state  library  advisory  board. 

"2.  At  least  fifty  per  cent  of  the  moneys 
appropriated  for  state  aid  to  public  li- 
braries shall  be  apportioned  to  all  public 
librarios  established  and  maintained  under 
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the  provisions  of  the  library  laws  or  other 
laws  of  the  state  relating  to  libraries. 

The  allocation  of  such  moneys  shall  be  based 
on  an  equal  per  capita  rate  for  the  popula- 
tion of  each  city,  village,  town,  township, 
school  district,  county,  or  regional  library 
district  in  which  any  such  library  is  or  may 
be  established,  in  proportion  to  the  popula- 
tion according  to  the  latest  federal  census 
of  such  cities,  villages,  towns,  townships, 
school  districts,  county  or  regional  library 
districts  maintaining  tax  supported  public 
libraries;  provided,  that  no  grant  shall  be 
made  to  any  public  library  if  the  rate  of 
tax  or  the  appropriation  for  said  library 
should  be  decreased  below  the  rate  in  force 
at  the  time  of  the  enactment  of  this  chapter 
and  provided  further  after  January  1,  l%-9 
grants  shall  be  made  to  any  public  library, 
according  to  two  alternate  standards: 

" (1)  To  any  public  library  in  which  the  tax 
rate  is  one-half  or  more  of  the  maximum  by 
law;  or 

"(2)  To  any  public  library  for  which  the  tax 
income . yields  one  dollar  or  more  per  capita 
for  the  previous  year  according  to  the  popula- 
tion of  the  latest  federal  census, 

”3.  The  librarian  of  such  tax  supported 
library  together  with  the  treasurer  of  such 
library  shall  certify  to  the  state  librarian 
the  annual  tax  income  and  rate  of  tax  or  the 
appropriation  of  said  library  on  the  date  of 
the  enactment  of  this  chapter,  and  of  the 
current  year,  and  each  year  thereafter,  and 
the  state  librarian  shall  certify  to  the  comp- 
troller for  his  approval  the  amount  to  be  paid 
to  each  library  and  warrants  shall  be  issued 
for  the  amount  allocated  and  approved, 

"Ij.,  The  balance  of  3aid  moneys  shall  be  ad- 
ministered and  supervised  by  the  stato  librarian 
to  provide  establishment  grants  on  a population 
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basis  to  newly  established  county  or  regional 
libraries  and  equalization  grants  on  a popula- 
tion basis  to  county  or  regional  libraries  in 
all  districts  in  which  a ono-raill  or  more  tax 
does  not  yield  a dollar  per  capita  to  said 
libraries;  and  provided  further  that  only  a 
library  in  a municipality,  city,  county, 
region,  school  district  or  other  library  dis- 
trict serving  five  thousand  or  more  population 
established  by  law  after  January  1,  19'+7» 
shall  receive  grants  in  aid.  Newly  established 
libraries  and  libraries  in  which  a one -mill  tax 
does  not  yield  a dollar  per  capita  shall  certify 
through  the  legally  established  board  and  the 
librarian  of  such  library  to  the  state  librarian 
the  fact  of  establishment,  the  rate  of  tax,  the 
assessed  valuation  of  the  library  district  and 
the  annual  tax  yield  of  such  library.  The  state 
librarian  shall  then  certify  to  the  comptroller 
for  his  approval  the  amount  of  establishment 
grant  or  equalization  grant  to  be  paid  to  such 
libraries,  and  warrants  shall  be  issued  for  the 
amount  allocated  and  approved.  The  sum  appro- 
priated for  such  state  aid  to  public  libraries 
shall  be  separate  and  apart  from  any  and  all 
appropriations  made  to  the  state  library. 

"5.  The  state  librarian  with  the  state  library 
advisory  board  may  make  such  bylaws,  rules  and 
regulations  in  compliance  with  the  provisions 
of  the  sections  which  are  deemed  necessary  for 
the  administration  and  allocation  of  such  moneys," 

Section  l82.080. 

"Said  county  library  board  may  contract  with 
the  body  having  control  of  a public  library  for 
assistance  in  the  organization  of  a free  county 
library  under  such  terms  and  conditions  as  may 
be  stated  in  such  contract,  or  it,  may  contract 
with  the  body  having  control  of  a public  or 
school  library  already  established  within  a 
county,  or  any  other  library  within  the  state, 
to  furnish  library  service  to  the  people  of  the 
said  county  library  district,  under  such  terms 
and  conditions  as  may  be  stated  in  such  contract; 
and  the  body  having  control  of  any  library  within 
the  state  may  contract  with  any  such  county 
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library  board  within  the  state,  to  provide 
library  service  to  the  people  of  such  library 
district  under  such  terras  and  conditions  as 
nay  be  stated  in  such  contract.  In  case  a 
contract  shall  be  iaade  for  services  by  any 
library  now  or  hereafter  existing,  as  herein 
provided,  it  shall  be  the  duty  of  the  county 
library  board,  by  and  through  a member  of  the 
board,  to  advise  and  consult  with  the  board 
controlling  said  library,  with  regard  to  the 
selection  of  books,  location  of  branch  li- 
braries and  other  subjects  relating  to  the 
proper  management  of  the  county  library." 

Section  181.060,  supra,  with  re  ard  to  state  aid,  does 
mention  "regional  library  districts,"  but  it  is  to  be  noted  that 
nowhere  in  the  statutes  on  libraries  or  elsewhere  is  that  term 
defined,  nor  is  there  any  machinery  set  up  by  the  Legislature  for 
the  establishment  of  regional  library  districts,  ^nder  Section 
181.060,  subsection  4,  3upra,  only  county  and  regional  libraries 
are  entitled  to  equalization  grants. 

The  statutes  do  authorize  the  establishment  of  both  county 
and  city  libraries.  Such  city  and  county  library  districts 
operate  separately  and  independently  of  each  other  except  that 
a city  library  district  may  become  a part  of  the  county  library 
district  by  the  method  provided  in  Section  l82.0if0,  RSMo  I9I4.9. 

The  question  then  is  whether  the  conjunction  of  a county 
library  district  with  a city  library  district  by  contract,  as 
provided  in  Section  182.080,  supra,  thereby  creates  a "regional" 
library  district  within  the  meaning  of  Section  181.060,  supra. 

Section  182.080,  supra,  provides  two  purposes  for  which  a 
county  library  district  may  contract  with  a body  having  control 
of  a public  library.  One  Is  "for  assistance  In  the  organization 
of  a free  county  library"  and  tho  second  is  for  the  body  having 
control  of  a public  or  school  library  "to  furnish  library  service 
to  the  people  of  the  said  county  library  district .n  ITfthe  first 
instance  it  Is  clear  that  the  purpose  of  the  contract  is  to  fur- 
nish a county  library  and  not  to  create  another  entity  known  as 
a "regional"  library.  The  last  sentence  of  Section  182. 080  makes 
it  clear  that  when  a contract  shall  be  made  for  services,  the 
second  purpose  for  which  such  a contract  may  be  made,  the  county 
library  board,  by  and  through  one  of  its  members,  acts  in  an  ad- 
visory capacity  to  the  servicing  library  board  with  regard  to 
certain  subjects  "relating  to  the  proper  management  of  tho  county 
library."  (Emphasis  ours.) 
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It  appear3  then  that  a county  library  district  does  not  in 
either  instance  lose  it3  identity  as  such  county  library  district 
and  become  part  of  any  larger  district  known  as  "regional”  by 
virtue  of  a contract  entored  into  under  Section  102. 080,  supra. 
Rather,  the  purpose  is  either  the  establishment  of  a county 
library  or  the  furnishing  of  service  to  the  people  of  the  county 
library  district  as  a county  library. 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  office  that  the 
negotiation  of  a contract  between  a county  library  district 
and  a city  library  district  'under  Section  l82.080,  RSHo  19^9# 
does  not  thereby  establish  a regional  library  district  so  as  to 
qualify  for  equalization  grants  of  state  aid  as  a regional  dis- 
trict under  Section  l8l.060(lj.) , RSMo  19^9» 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr*  John  W.  Inglish. 


Yours  very  truly. 


JOHN  H.  lALTOIJ 

Attorney  General 

J’Ds 
J m I : ml 


) Senate  Bill  No.  23£  of  vne  67th  General  Assembly, 

) relating  to  time  off  for  employees  to  vote,  covers 

ELECTIONS:.  ) all  elections  and  is  not  confined  to  primary 

) and  general  elections. 


August  28,  195>3 


Honorable  Charles  H.  Pul is 
Member  of  House  of  Representatives 
Audrain  County 
Mexico,  Missouri 

Dear  Sir: 

We  render  herewith  our  opinion  based  on  your*  request  of 
August  12,  1953*  which  request  reads  as  follows: 

"Senate  Bill  No.  23 5>,  as  passed  by  the 
General  Assembly  and  approved  by  the 
Governor,  reads,  in  part,  as  follows: 

"'Any  person  entitled  to  vote  at  any 
election  held  within  this  State,  or 
any  primary  election  held  in  prepara- 
tion for  such  election,  shall,  on  the 
day  of  such  election  be  entitled  to 
absent  himself  from  any  services  or 
employment  in  which  he  is  then  engaged 
or  employed,  for  a period  of  three 
hours  between  the  time  of  opening  and 
the  time  of  closing  the  polls  for  the 
purpose  of  voting; ' 

"The  Associated  Press  in  a release 
dated  June  12,  195>3  » and  hereto  at- 
tached, contends  that  this  bill,  as 
passed,  applies  only  to  primary  and 
general  elections. 

"The  Senate  Bill  which  came  to  the  House 
for  approval  read 

"'Any  person  entitled  to  vote  at  a general 
election  held  within  this  State,  or  any 
primary  election  held  in  preparation  for 
such  election,  etc.' 
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"This  was  amended  by  striking  the  word 
1 general*  and  substituting  the  word 
*any. * 

"I  will  appreciate  receiving  you r of- 
ficial opinion  as  to  whether  or  not 
this  bill,  as  passed  by  the  General 
Assembly  and  approved  by  the  Governor, 
applies  to  all  elections  or  only  to 
primary  and  general  elections,  as 
referred  to  in  the  attached  Associated 
Press  Release," 

You  have  attached  a clipping  from  a newspaper  contain- 
ing the  following  paragraph: 

"The  new  law  also  restricts  the  time- 
off-to-vote  privilege  to  primary  and 
general  elections.  The  old  law  applied 
to  all  elections." 

The  act,  by  the  use  of  the  phrase,  "any  election  held 
within  this  State,"  purports  to  cover  all  elections.  The 
language  is  certainly  broad  and  comprehensive,  and  we  believe 
that  it  includes  all  elections  and  is  not  confined  to  general 
elections  and  primary  elections. 

As  to  elections  covered  by  the  Act,  Senate  Bill  No,  235 
of  the  67th  General  Assembly  differs  from  Section  129,060, 

RSMo  1949*  repealed,  only  in  that  it  specifically  covers 
primary  elections  in  this  language: 

or  any  primary  election  held  in 
preparation  for  such  election,  * * #" 

The  reason  for  such  change  undoubtedly  was  to  avoid  the 
possibility  of  a court  interpretation  that  the  word  "election" 
did  not  include  "primary  election"  — a distinct  possibility 
under  suoh  cases  as  Dooley  v,  Jackson,  IOI4.  M.A.  21,  78  S.W. 
330,  334*  and  other  cases  cited  in  llj.  Words  and  Phrases,  21+4* 
et  seq,,  "Elections  (Primary  Elections)," 

Should  there  be  any  doubt  as  to  the  correctness  of  this 
interpretation,  we  may  look  at  the  changes  made  in  the  bill 
during  the  course  of  its  enactment. 


2- 


Honorable  Charles  H.  Fulls 


"In  many  cases,  however,  amendments  of 
bills  or  changes  made  therein  during 
the  course  of  passage  In  the  legisla- 
ture as  dis dosed  by  the  records  thereof 
have  been  regarded  as  properly  considered 
by  the  court's  Interpreting  doubtful  or 
ambiguous  provisions  of  the  statutes," 

50  Am,  Jur. , Statutes,  Sec,  329, 

As  Introduced  in  the  Senate  and  as  perfected,  the  bill 
referred  to  "a  general  election  held  within  this  state  or 
any  primary  election  held  in  preparation  for  such  general 
election,"  As  truly  agreed  to  and  finally  passed,  however, 
it  reads  thus: 

" * * * any  election  held  within  this 
State,  or  any  primary  election  held 
in  preparation  for  such  election,  *■  *" 

This  change  indicates  a definite  and  conscious  legisla- 
tive intent  to  broaden  the  act  beyond  general  and  primary 
elections  and  to  include  all  elections  as  in  Section  129,060, 
RSMo  1949,  repealed. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  Senate  Bill  No, 
235  of  the  67th  General  Assembly,  relating  to  time  off  for 
employees  to  vote,  covers  all  elections  and  is  not  confined 
to  primary  and  general  elections. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  W.  Don  Kennedy. 

Yours  very  truly. 


WDK/fh 


JOHN  M.  DALTON 

Attorney  General 


COUNTY:  Compensation  provided  for  two  clerks  of  Boaru 

COr-iPi  NS  ATI  ON:  Election  Co  Mssioners  . 

CLbRKS  OF  BOARD 
0?  ELECTION  COM  I SSI ON  HS: 


October  7»  19b3 


Honorable  Stephen  ft.  Pratt 
Prosecuting  Attorney 
Clay  County 
Liberty,  Missouri 

Dear  Sir: 

. This  will  acknowledge  receipt  of  your  opinion  request 
which  reads: 

"I  am  writing  you  at  the  request  of  the 
recently  appointed  Election  Board  for 
Clay  County,  Missouri. 

"I  believe  that  Mr.  Simrall  talked  to 
you  on  the  phone  in  regard  to  the  com- 
pensation for  the  Chief  Clerks  authorized 
under  this  Bill*  Section  44  of  the  Bill 
provides  for  the  employment  by  the  Com- 
mission of  two  Chief  Clerks,  one  democrat 
and  one  republican,  and  from  the  language 
of  said  provision  it  would  appear  that  the 
legislation  contemplated  that  these  would 
be  permanent  employees. 

"In  Section  45  of  said  Bill  it  provides 
for  the  compensation  of  the  Commissioners 
and  'Assistants  and  Clerks'  employed  by 
the  day  by  the  Board  of  Election  Com- 
missioners. 

"I  would  like  to  have  your  opinion  as  to 
whether  or  not  the  compensation  provision 
in  Section  45  applies  to  Chief  Clerks  and 
if  it  does  not,  whether  the  compensation 
of  said  employees  cai  os  determined  by 
the  Board. 

"I  would  appreciate  having  your  opinion 
as  soon  as  possible  as  it  is  quite  important 
that  this  Board  be  organized  and  regis- 
tration be  started  as  soon  as  possible." 
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The  two  particular  statutes  Involved  In  your  request 
are  now  known  as  Section  11-; • OyO  and  Section  119*130, 

Vernon's  Annotated  Missouri  Statutes,  August,  19f>3»  Section 
119,090,  supra,  clearly  provides  tnat  said  '.lection  Comiissioners 
s .all  appoint  two  clerks  of  the  ooard  who  are  required  to  ^ive 
bond  conditioned  for  the  faithful  performance  of  their  duties, 
exercise  supervisory  control  over  office  and  clerical  force 
appointed  by  the  Commissioners,  also  that  said  clerks  take  and 
subscribe  to  the  same  oath  as  given  to  the  Commissioners, 

Section  119*0v0,  supra,  reads: 

"Such  election  commissioners  shall 
appoint  two  clerks  of  the  board, 
one  from  each  of  the  two  leading 
political  parties,  who  shall  hold 
office  during  the  pleasure  of  such 
commissioners  and  shall  each  give 
bond  to  the  state  in  the  sum  of  three 
thousand  dollars,  with  the  security 
to  be  approved  by  said  comnis si  oners, 
conditioned  for  the  faithful  and 
honest  performance  of  the  duties  of 
said  office;  and  v;ho  shall  exercise 
a general  supervisory  control  and 
direction  over  the  office  and  clerical 
force  appointed  oy  the  commissioners, 
and  be  subject  to  such  rules  and  re- 
gulations as  the  board  may,  from  time 
to  time,  aaopt  as  necessary  to  effi- 
ciently, promptly  and  carefully  per- 
form the  duties  of  the  office,  Said 
clerks  and  employees  shall  be  subject 
to  the  same  restrictions  and  take  and 
subscribe  the  same  oaths  as  said  com- 
missioners, and  shall  file  same  to- 
gether with  their  bonds  as  clerks  with 
said  commissioners ," 

Section  119*130,  supra,  fixes  the  annual  salary  of 
said  Commissioners  and  fixes  a daily  maximum  amount  of 
salary  for  the  clerks  only  employed  by  the  day.  Section 
119,130,  supra,  reads  as  follows: 

"In  all  counties  in  this  state  affected 
by  this  chapter,  the  board  of  election 
corn  dssioners,  clerks  of  the  board,  and 
all  assistants  employed  by  the  board  of 
election  camais si oners,  except  as  other- 
wise herein  provided,  shall  be  paid  as 
follows:  The  members  of  said  board  of 
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election  commis  si  oners  as  such*  and 
as  members  of  the  board  of  registry* 
as  herein  provided*  shall  each  re- 
ceive a salary  of  one  thousand  two 
hundred  dollars  per  year*  and  assis- 
tants and  clerks  employed  by  the  day 
by  the  board  of  election  commissioners 
shall  receive  a salary  of  not  tore  than 
eight  dollars  per  day,  and  the  same 
shall  be  paid  upon  a certificate  of 
the  board  that  the  services  have  been 
rendered.  All  expenses  incurred  by 
the  board  of  election  commissioners 
shall  be  paid  in  like  manner* 

"2,  In  all  elections  embracing  the 
whole  county*  the  expenses  specific- 
ally Incurred  for  such  election  shall 
be  paid  by  the  county ; in  all  city  e- 
lections*  the  expenses  specifically  in- 
curred for  such  elections  shall  be  paid 
by  the  city,” 

The  two  foregoing  statutes  comprise  a part  of  Senate 
Bill  Wo,  passed  by  the  Sixty-seventh  General  Assembly, 
and  are  the  only  provisions  that  relate  to  compensation  for 
clerks  of  the  Board  of  election  Comoissioners , 

Section  119,160*  supra*  is  somewhat  ambiguous  in  that 
it  provides  that  the  Board  of  JLlection  Commissioners*  clerks 
of  the  Board,  (which  refers  to  the  two  clerks  in  question) 
and  all  assistants  employed  >y  said  Board  except  as  otherwise 
provided  herein,  shall  be  paid  as  follows;  then  it  fixes  an 
annual  salary  for  the  members  of  said  Board  and  following  that 
provides  that  assistants  and  clerks  employed  by  the  day  by 
said  Board  shall  receive  a salary  of  not  more  than  eight 
dollars  per  day,  Ho  further  provision  as  to  the  compensation 
for  the  two  clerks  of  said  Board  is  made.  In  view  of  the  lore- 
going*  it  is  evident  that  the  Legislature  was  attempting  to 
fix  compensation  for  members  of  said  Board*  other  officials 
and  employees  in  adopting  Section  119,180*  supra. 

Such  clerks  of  the  Board  are,  in  all  prooability*  not 
temporary  appointments  but  more  in  the  nature  of  permanent 
appointments.  However*  there  being  no  other  statute  fixing 
compensation  for  said  clerks*  in  view  of  the  foregoing  statute 
specifically  providing  that  clerks  of  said  Board  oxcept  as 
otherwise  herein  provided  shall  be  paid  as  follows;  then  fixed 
a maximum  of  eight  dollars  per  day  for  only  clerks  employed 
by  the  day,  we  must  conclude  that  it  was  the  legislative  in- 
tent that  such  clerks  of  said  Board  shall  only  be  compensated 
as  provided  therein  at  a rate  not  to  exceed  eight  dollars  per 
day. 
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further  support  ol'  this  conclusion  cau  be  found  In 
that  rule  of  statutory  construction  that  a public  official 
claiming  compensation  for  official  duties  performed  must 
point  out  the  statuto  authorizing  such  payment,  Nodaway 
County  v.  bidder , 3ij4  Mo.  795,  129  w.  (2d)  857*  Also, 
that  a right  to  compensation  for  the  discharge  of  official 
duties  Is  purely  statutory  and  a statute  that  is  claiming 
to  confer  such  right  must  be  strictly  construed.  Ward  v. 
Christian  County,  3^1  Mo.  1115*  HI  S.  W.  (2d)  182. 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that 
the  two  clerks  of  the  Board  of  ^lection  Coiaois  si  oners , under 
Senate  Bill  No.  5*  passed  by  the  Sixty-seventh  General  Assembly, 
shall  receive  for  services  rendered  an  amount  not  to  exceed  a 
maximum  of  eight  dollars  per  day  for  each  day  services  are 
rendered  as  provided  in  Section  119.180,  Vernon's  Annotated 
Missouri  Statutes. 

The  foregoing  opinion,  which  1 hereby  approve,  was  pre- 
pared by  my  Assistant,  Mr.  Aubrey  H.  Hammett,  Jr. 


Very  truly  yours. 


JOHN  M.  b ALTON 

Attorney  General 


Aidi/mv 


FIRE  PROTECTION  DISTRICTS,  ) A fire  protection  district  may  not 
BOUNDARIES:  ) extend  its  boundaries  to  include 

) only  a part  of  an  incorporated  city, 
) town  or  village. 


April  29,  1953 


Mr.  Edwin  Rader 
Assistant  Prosecuting  Attorney 
St.  Louis  County 
Clayton,  Missouri 

Dear  Mr.  Rader: 

We  have  given  careful  consideration  to  your  reouest  for  an 
opinion,  which  reouest  is  ae  follows; 

"Will  you  olease  let  us  h:  ve  your  ooinlon  se  to 
the  following: 

"Under  the  following  facts  may  the  Wellston  Fi^e 
Protection  District  extend  its  boundaries  to 
include  all  of  the  City  of  Vinlta  Vf  rk  exoept  that 
part  of  the  City  which  is  now  in  the  community  Fire 
District  or  does  the  wording  ‘and  not  within  only 
a part  of  a city1  used  in  section  321.300  R.S. 

Mo.  19^Q  preclude  such  action. 

"F‘ CTS: 

"1.  The  City  of  Vinlta  Park  is  adjaoent  to  and 
borders  the  western  line  of  the  ’-'ellston 
Fire  Protection  District. 

"2.  In  October  of  1952  the  City  of  Vinlta  Park 
annexed  a small  area  which  is  in  the  Com- 
munity Fire  Protection  District.  This  a^ea 
is  Indicated  on  the  attached  -ran  of  the  City 
of  Vinlta  Park. 

"3.  The  City  of  Vinlta  has  no  fire  nroteot’on 

presently  other  then  e contract  for  secondary 
protectl  n with  University  City,  Missouri. 

"4.  The  Bor rd  of  Directors  of  the  Community  ^ire 
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Protection  District  has  gone  on  record  that 
they  would  not  consider  extending  their 
boundaries  to  Include  the  City  of  Vlnlta  Park, 

"5.  The  proposed  annexation  would  Include  all  of 
the  City  of  Vlnlta  Park  with  the  exception  of 
that  oortlon  of  the  City  which  Is  now  within 
the  Community  Fire  Protection  Dlstrlot, 

"Thanking  you  In  advance  for  your  kind  cooperation, 

I am. " 

Boundaries  of  fire  protection  districts  may  be  ohanped  as 
Provided  In  Section  J21»J00t  RSMo  19^9.  A portion  of  this 
eeeti  n 1 s as  follows: 

"Seventy-five  per  cent  of  the  owners 
of  any  territory  or  tract  of  land  near 
or  adjacent  to  a.  fire  district  who  own 
not  less  than  fifty  per  cent  of  the 
real  estate  in  suoh  territory  or  tract 
of  land  and  not  looated  within  only  a 
part  of  any  municipality  or  another  fire 
protection  district  may  file  with  the 
board  a petition  in  writing  praying  that 
such  real  property  be  Included  within  the 
district.  The  petition  shall  describe 
the  property  owned  by  the  petitioners, 
and  shall  be  deemed  to  give  assent  of  the 
petitioners  to  the  Inclusion  In  said 
dlstrlot  * * * « « # * •»  w « « * w # * 

This  statute  has  never  been  construed  by  the  armellate  oourts 
of  the  state.  We  must,  therefore,  rely  unon  the  general  rules 
of  statutory  construction. 

A general  principle  whloh  seems  to  apt>ly  in  this  case  Is 
defined  In  59  C.  J.  968-969,  as  follows: 

"As  courts  are  not  at  liberty  to  oonstrue 
a statute  when  the  language  is  nlaln,  but 
must  give  effect  to  the  legislative  Intent 
as  expressed  by  the  language,  It  follows 
that  where  the  language  adequately  pxnresses 
the  intention  of  the  legislature.  It  must 
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be  given  effect  regardless  of  the  consequences; 
and  the  fact  that  such  effect  causes  hardship 
or  inconvenience,  or  even  injustice,  or  will 
render  another  statu  e redundate,  cannot  be 
considered  by  the  court  ****^******  . " 

This  rule  has  been  sustained  by  the  Supreme  Court  of  Missouri 
in  numerous  cases.  In  Bets  v.  K.  C.  Southern  Ry.  Co.,  914  Mo. 
390,  410,  the  court  said: 

"However,  the  language  of  the  statute 
(and  particularly  the  language  of  the 
amendatory  clause  of  1905,  creating  a 
fourth  class  of  enef lciaries , in  which 
class  plaintiff  falls)  is  olaln,  clear 
and  unambiguous.  In  36  Cyc.  11 06,  it 
is  said:  'The  great  fundamental  rule 
in  construing  statutes  is  to  ascertain 
and  give  effect  to  the  intention  of  the 
Legislature*  This  intention,  however, 
must  be  the  intention  as  expressed  In 
the  statu  e,  and  where  the  meaning  of 
the  language  used  is  olain,  it  mist  be 
given  effect  by  the  courts,  or  they 
would  be  assuming  legislative  authority.' 

And  in  36  Cyo.  1114,  it  is  furthermore 
said:  'In  the  interoreta tlon  of  statutes, 

words  in  common  use  are  to  be  eonstrued 
in  their  natural,  olain  end  ordinary 
signification.  It  is  a very  well-settled 
rule  that  so  long  se  the  language  used  is 
unambiguous,  a departure  from  its  natural 
meaning  is  not  Justified  by  any  considera- 
tion of  1 t 8 consequences,  or  of  public  policy, 
end  it  is  the  olain  duty  of  the  court  to  give 
it  force  and  effect.  T#*w**+f*****» 

The  language  of  Seotion  321.300  seems  to  he  clear  and  un- 
ambiguous, and  we  think  the  general  rule  defined  by  the 
Supreme  Co  irt  of  the  State  should,  aoply.  It  simply  m®ms 
that  only  a part  of  an  incorporated  city,  town  or  village 
may  not  be  annexed  to  a fire  protection  district. 
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CONCLUSION 


It  1 8 the  opinion  of  this  office  that  the  V, 'ells ton  Fire 
Protection  District  In  St.  Louis  County  may  not  extend 
Its  boundaries  to  Inolude  only  a part  of  the  City  of 
Vlnlta  Park. 

Seotlon  321.300  Is  being  amended,  however,  by  the  passage 
of  House  Bill  No.  10^,  which  contains  a proviso,  as 
follows:  "provided  that  In  the  case  of  a municipality 

h ving  less  then  twenty  per  cent  of  Its  total  population 
In  one  fire  protection  dlstrlot  the  entire  remaining 
portion  may  be  Included  In  another  district  so  thet  none 
of  the  city  Is  outside  of  a fire  protection  district  at 
the  time." 

This  aot  has  been  signed  by  the  Governor  and  will  take  effect 
ninety  days  after  the  adjournment  of  the  67th  General  Assembly. 

The  foregoing  opinion,  vhleh  I hereby  approve,  wee  prepared 
by  my  Assistant,  Mr.  B.  A.  Taylor. 


Yours  very  truly 

JOHN  M.  DALTON 
ATTORNEY  GENERAL 


BAT:  A 


STATE  HOSPITALS: 
PHYSICIANS: 

CO A SENT : 


FILED 


At  the  time  of  entering  a mental  hospital 
a patient  cannot,  nor  can  anyone  in  his  be- 
half, give  permission  to  the  hospital,  to 
perform  upon  him  surgical  operations  for 
an  indefinite  future  time  whenever  it  was 
decided  by  the  hospital  staff  that  such 
;ur  ical  operations  were  necessary. 

October  14,  1953 


Honorable  B.  S.  Ragland,  Director 
Division  of  Mental  Diseases 
Department  of  Public  Health  and  Welfare 
State  Office  Building 
Jefferson  City,  Missouri 

Dear  Sir: 

This  department  is  in  receipt  of  your  recent  request  for 
an  official  opinion.  You  thus  state  your  request: 

"About  ten  days  ago.  Dr.  Stewart,  our 
orthopedic  surgeon,  asked  me  whether 
there  was  not  some  way  possible  to  facil- 
itate operative  surgery  on  fractures,  his 
desire  being  to  correct  these  fractures 
by  operative  work  within  a day  or  two 
after  they  occur.  Under  the  present  situa- 
tion we  promptly  inform  the  family  when  a 
fracture  occurs,  and  request  an  operative 
permit.  This  has  been  averaging  about  ten 
days  in  getting  results;  the  family  going 
into  consultation  with  various  doctors,  or 
a letter  having  to  be  sent  to  some  other 
place  because  of  the  family  moving  in  the 
meant into,  so  many  fractures  are  ten  days 
to  two  weeks  old  before  we  can  obtain  an 
operative  permit  giving  the  go-ahead  sign. 

"I  note  in  the  Voluntary  Hospitalization 
Application,  the  individual  signs  a state- 
ment when  they  enter  for  care  and  treatment, 
or  surgery  that  may  be  necessary  in  promoting 
the  recovery  of  said  patient.  I know  in  the 
past  it  is  always  considered  a medical  legal 
question  regarding  operative  permits  on  just 
what  type  surgery,  and  how  extensive  it  may 
be  done,  under  a given  permit.  There  is  a 
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definite  legal  question  in  my  mind  whether 
a general  blanket  surgical  permit  would 
definitely  give  us  authority  to  proceed 
with  surgery  as  indicated  without  specifi- 
cally advising  the  people  on  the  specific 
situation,  as  it  does  occur. 

"I  know,  several  years  ago  blanket  permits 
for  post  mortem  examinations  were  definitely 
ruled  out  as  being  legally  technically  correct. 

I know,  at  the  present  time,  a pathologist 
will  not  do  a post  mortem  on  a permit  given 
even  before  death,  even  if  the  permit  is  ob- 
tained during  the  last  illness  causing  death. 

They  feel,  to  be  in  the  clear  legally,  a permit 
has  to  be  obtained  after  death  occurs.  I wish, 
therefore,  that  you  would  check  with  the  attorney 
general  as  to  the  legality  of  any  blanket  permit 
that  might  be  obtained  on  the  admission  of  a 
patient  to  the  hospital,  following,  say  a year 
or  two  later  patient  falls,  sustaining  a fracture, 
with  the  determination  in  mind  to  ascertain  whe- 
ther such  a blanket  permit  co  Id  be  used  with 
perfect  legal  clearance  from  any  responsibility. 

If  such  a permit  would  be  considered  legal,  we 
could,  naturally,  improve  the  care  to  the  patients 
when  they  do  sustain  fractures." 

As  we  interpret  the  Cremer  letter  the  question  which  it 
raises  is:  When  a patient  is  admitted  to  a state  mental  hos- 
pital for  treatment  of  a mental  illness,  can  the  patient,  or 
someone  in  his  beha&f,  give  consent  for  the  performance  of 
surgery,  the  necessity  for  which  may  (or  may  not)  arise  sub- 
sequently due  to  some  event  which  has  not  occurred  or  which 
is  not  directly  contemplated  at  the  time  of  admission  and  at 
the  time  when  consent  to  such  surgery  is  given?  In  other 
words,  can  consent  be  given  for  surgery  of  an  unknown  kind 
and  degree,  the  necessity  for  which  may  arise  at  some  unknown 
future  time? 

It  is  the  opinion  of  this  department  that  such  a permit  can- 
not be  given.  Strangely,  it  would  seem,  there  do  not  appear 
to  be  any  Missouri  decisions  on  this  matter  of  the  consent  of 
a patient  to  a surgical  operation.  Neither  is  there  any  stat- 
utory law  on  this  subject.  We  must,  therefore,  turn  to  deci- 
sions, of  which  there  are  many,  from  other  jurisdictions.  We 
first  call  attention  to  the  general  statement  of  the  law  as 
found  in  Volume  70,  Corpus  Juris  Secundum,  page  967,  Paragraph 
g,  which  states: 
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’’Where  a patient  is  in  possession  of  his 
faculties  and  in  such  physical  health  as 
to  be  able  to  consult  about  his  condition, 
and  no  emergency  exists  making  it  impractic- 
able to  confer  with  him,  his  consent  is  a 
prerequisite  to  a surgical  operation  by  his 
physician;  and  a physiciah  or  surgeon  who 
performs  an  operation  without  his  patient’s 
consent,  express  or  implied,  is  liable  in 
damages.  In  the  absence  of  an  emergency  a 
surgeon  may  not  perform  an  operation  different 
in  kind  from  that  for  which  consent  was  given 
or  an  operation  involving  risks  and  results 
not  contemplated.  The  fact  that  the  unauthor- 
ized ODeration  was  performed  with  skill  and 
care  does  not  relieve  the  surgeon  from  liability, 
but,  where  the  particular  operation  is  not  clear- 
ly unauthorized,  tjie  conduct  of  the  operation 
with  skill  and  care,  and  with  beneficial  results, 
may  relieve  the  surgeon  from  liability. 

"The  patient’s  consent  may  be  implied  from  cir- 
cumstances; thus,  if  he  voluntarily  submits  to 
an  operation,  his  consent  will  be  presumed  unless 
he  was  the  victim  of  false  and  fraudulent  mis- 
representations. Consent  to  the  performance  of 
an  operation  is  not  valid  if  it  is  obtained  by 
representations  which  are  false  to  the  knowledge 
of  the  surgeon.  A consent  given  to  a hospital 
for  the  benefit  of  the  surgeon  is  sufficient  to 
authorize  an  operation  by  the  surgeon.  If  the 
patient  is  for  any  reason  not  competent  to  con- 
sen.,  the  consent  of  someone  who,  under  the  cir- 
cumstances, would  be  legally  authorized  to  give 
it  may  be  obtained.” 

In  the  case  of  Wall  v.  Brim,  13S  F.  2d  47$,  at  l.c.  431, 
the  court  stated: 

tfjjr  * * The  law  is  v/ell  settled  that  an  opera- 
tion cannot  be  performed  without  the  patient’s 
consent  and  that  one  performed  without  consent, 
express  or  implied,  is  a technical  battery  or 
trespass  for  which  the  operator  is  liable.  The 
obligation  underlying  thi3  rule  is  not  satis- 
fied by  a consent  obtained  under  a mistaken 
diagnosis  that  the  operation  is  simple  and  with- 
out danger,  when  a later  diagnosis,  while  the 
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patient  is  still  conscious  and  no  emergency 
exists,  discloses  that  the  operation  is  both 
difficult  and  dangerous.  The  rule  extends 
no  further  than  to  hold  that  if  a physician 
advises  his  patient  to  submit  to  a particular 
operation  and  the  patient  woighs  the  dangers 
and  results  incident  to  its  performance  and 
finally  concents,  he  thereby  in  effect  enters 
into  a contract  authorizing  his  physician  to 
operate  to  the  extent  to  the  consent  given 
but  no  further.  The  same  principle  which  sup- 
ports the  holding  that  a surgeon  performing  an 
operation  without  his  patient* s consent,  ex- 
press or  implied,  commits  a battery  or  trespass 
for  which  he  is  liable  in  damages,  also  sup- 
ports the  holding  that  a surgeon  nay  not  per- 
form an  operation  different  in  kind  from  that 
consented  to  or  one  involving  risks  and  results 
not  contemplated.” 

In  the  case  of  Franklyn  v.  Peabody,  228  N.W.  681,  at  l.c. 

682,  the  court  stated: 

”7he  governing  rule,  supported  by  modern 
authority,  is  well  stated  in  4&  C.J.  p.  1130: 

*Vfhera  a patient  is  in  possession  of  his  fac- 
ulties and  in  such  physical  health  as  to  be  able 
to  consult  about  his  condition,  and  no  emergency 
exists  making  it  impracticable  to  confer  with 
him,  his  consent  i3  a prerequisite  to  a surgical 
operation  by  his  physician;  and  a surgeon  who  per- 
forms an  operation  without  his  pationt’s  consent, 
express  or  implied,  commits  an  assault  for  which 
he  is  liable  in  damages.” 

In  the  case  of  Gregoris  v.  Manoa,  40  N«Ii.  2d  466,  at  l.c. 

470,  the  court  stated: 

”The  courts  have  held  that  the  right  to 
control  one*s  own  body  as  against  surgical 
intervention  may  not  be  disregarded.  The  con- 
sent of  the  plaintiff  was  necessary  before  the 
defendants  could  lawfully  perform  the  operation. 
Wells  v.  Van  Wort,  100  Ohio  3t.  101,  125  N.&. 

910 ; Cuthreil  v.  Protestant  Hospital,  Par.  375, 
Kinkead  on  Torts.  =>  * *” 


4 - 


Honorable  B.  E.  Ragland 


The  above  cases  clearly  establish  the  fact  that,  where  no 
emergency  exists  and  the  patient  is  able  to  consult  with  the 
physician,  the  physician  must  obtain  the  consent  of  the  pa- 
tient to  a surgical  operation. 

As  to  an  "incompetent”  the  court,  in  the  case  of  In  re 
Hudson  126,  P.  2d  765,  1*0.  731,  states: 

"It  is  a well  established  rule  that  a sur- 
gical operation  may  not  be  performed  on  a 
person  until  the  patient,  if  sui  juris,  con- 
sents thereto;  or  in  the  case  of  an  incompe- 
tent no  operation  may  be  performed  by  a sur- 
geon upon  such  person  until  the  guardian  of 
that  incompetent  consents  to  the  operation; 
and,  if  an  infant,  no  operation  may  be  per- 
formed until  consent  is  first  obtained  of 
the  natural  guardian  or  of  one  standing  in 
loco  parentis  to  the  infant.  Pratt  v.  navis, 

113  111.  App.  161;  Annotation  76  A.L.R.  562, 
et  seq." 

In  all  of  these  cases  the  court  has  made  it  perfectly 
plain  that  the  consent  to  which  it  refsrs  is  consent  to  a 
specific  surgical  operation.  Tills  fact  is  further  shown  by 
the  fact  that  the  physician  is  required  to  acquaint  the  pa- 
tient with  the  nature  of  the  operation  ana  the  risk  involved, 
so  that  the  patient  may  decide  to  submit  to  the  operation  or 
not.  In  the  Briiu  case,  supra,  it  is  said:  "He  (the  patient) 
thereby  in  effect  enters  into  a contract  authorizing  his  physician 
to  operate  to  the  extent  of  the  consent  given  but  no  further." 

In  view  of  this  it  seems  clear  that  it  would  be  wholly  con- 
trary to  the  law,  as  stated  above,  for  a person,  or  for  some- 
one in  his  behalf,  to  give  a general  ana  blanket  permit  to  a 
physician  or  to  a hospital  to  operate  upon  him  at  any  time  in 
the  future  regardless  of  the  nature  of  the  operation  or  its 
seriousness,  without  obtaining  permission  from  the  patient, 

(or  from  his  guardian  if  the  patient  is  incompetent  and  has 
a guardian)  for  the  patient’s  operation. 

You  have  submitted  to  us  the  form  entitled  "Application  for 
Voluntary  Hospitalization  (By  Patient,  Parent  or  Guardian) 

Section  202.733  RSMo  Supplement  1953,  Section  2 House  Bill  355, 
67th  General. Assembly." 

This  application  is  to  be  signed  by  the  patient  alone,  or 
by  the  patient  together  with  his  parent  or  guardian.  Paragraph 
3 of  this  application  states: 
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"That  by  making  this  application,  said  pa- 
tient and  the  person,  if  any,  who  makes 
the  application  in  said  patient* s behalf, 
give  consent  to  said  hospital  to  administer 
such  form  of  treatment  or  surgery  to  said 
patient  as  may  be  deemed  necessary  by  the 
superintendent  to  promote  said  patient* s 
recovery." 

C ertainly  this  consent  is  not  compatible  with  the  state- 
ment of  the  law  regarding  consent  for  surgery  as  stated  above, 
Furthermore , the  consent  there  given  is  for  surgery  which  may 
be  necessary  and  incidental  for  treatment  of  the  illness  for 
which  the  patient  was  admitted  to  the  hospital,  which  is  men- 
tal illness.  The  question  which  you  ask  is  whether  such  con- 
sent could  be  made  to  cover  a situation  where  at  some  time 
after  admission  the  patient  sustains  a bone  fracture,  the  prop- 
er treatment  of  which,  necessitates  surgery.  The  consent  to 
surgery  given  in  the  application  is,  as  we  stated  above,  con- 
sent to  surgery  incidental  and  necessary  to  the  treatment  of 
the  mental  diseases  for  the  treatment  of  which  the  patient 
was  previously  admitted  to  the  hospital,  whereas,  the  surgery 
contemplated  herein  is  one  the  necessity  for  which  arose 
from  an  entire  different  source. 

CONCLUSION 


It  is  the  opinion  of  this  department  that  at  the  time  of 
entering  a mental  hospital  a patient  cannot,  nor  can  anyone 
in  his  behalf,  give  permission  to  the  hospital,  to  perform 
upon  him  surgical  operations  for  an  indefinite  future  time 
whenever  it  was  decided  by  the  hospital  staff  that  such  sur- 
gical operations  were  necessary. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Hugh  P.  Williamson. 


Yours  very  truly, 


HP.v/ld 


JOHN  M.  DALTON 

Attorney  General 


APPROPRIATIONS:  Money  appropriated  under  Section  $.161 

of  House  Bill  No.  3$3,  67th  General 
Assembly,  may  be  expended  for  all  purposes 
necessarily  related  to  the  training  of 
professional  personnel  for  mental 
hospitals  of  the  state. 
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October  19,  1953 


Honorable  B.  E.  Ragland,  Director 
Division  of  Mental  Diseases 
Department  of  Public  Health  and  Welfare 
State  Office  Building 
Jefferson  City,  Missouri 

Dear  Sir* 

Reference  is  made  to  your  request  for  an  official 
opinion  of  this  department,  reading  as  follows! 

"The  67th  General  Assembly  passed 
House  Bill  No.  363  which  appropriates 
funds  for  the  use  of  St.  Louis  State 
Hospital  as  follows! 

"•Section  $.161.  ST.  LOUIS  STATE 
HOSPITAL— FOR  TRAINING  PROFESSIONAL 
PERSONNEL  TO  BE  EMPLOYED  IN  VARIOUS 
MENTAL  HOSPITALS  OF  THE  STATE- 
GENERAL  REVENUE  FUND. — There  is  hereby 
appropriated  out  of  the  state  treasury, 
chargeable  to  the  General  Revenue 
Fund,  the  sum  of  Two  Hundred  Fifty 
Thousand  Dollars  ($250, 000.00)  for 
the  use  of  the  St.  Louis  State 
Hospital  for  the  purpose  of  training 
professional  personnel  to  be  employed 
in  the  various  mental  hospitals  of 
the  state;  for  the  period  beginning 
July  1,  1953  and  ending  June  30,  1955* * 

"Said  amount  was  reduced  by  the 
Governor  as  follows! 

"«3ection  5«16l#  On  page  9,  line  3# 

Training  Professional  Personnel,  I 
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have  reduced  the  amount  from  $250,000,00 
to  £100,000,00  and  approve  said  amount, 
for  the  reason  that  .100,000,00  Is  ample 
for  this  purpose  at  this  time, 

Fhil  K,  Donnelly,  Governor' 

"I  respectfully  request  your  offioial 
opinion  as  to  whether  or  not  any  portion 
of  the  amount  approved  by  the  Governor 
can  be  expended  for  operations,  additions, 
repairs  and  replacements  for  use  of  the 
hospital  in  connection  with  the  training 
program,  " 

It  is  apparent  that  in  the  preparation  of  this  particular 
appropriation  the  General  Assembly  has  followed  the  require- 
meats  of  Section  23,  Article  IV,  constitution  of  1945*  read- 
ing in  part  aa  follows: 

"Every  appropriation  law  shall  dis- 
tinctly specify  the  amount  and  nuruoae 
of  the  appropriation  without  reference 
to  any  other  law  to  fix  the  amount  or 
o^rpose. " 


(Emphasis  ours,) 

This  la  in  accordance  with  the  further  requirements  of  Section 
21,260,  HSMo  1949,  requiring  that  appropriations  .mist  be 
itemized. 

The  "purpose"  of  the  appropriation  contained  in  the  Act 
under  consideration  is  expressed  clearly  as  being  that  of 
"training  professional  personnel  to  be  employed  in  the  various 
mental  hospitals  of  the  state,"  The  "training"  of  professional 
personnel  being  the  prime  purpose  of  the  appropriation,  it 
becomes  necessary  to  determine  what  expenditures  may  properly 
be  made  in  achieving  the  result  which  is  desired.  It  is  common 
knowledge  that  "training"  of  any  professional  group  contemplates 
more  than  merely  academic  lecturing  and  teaching  from  text* 
books.  In  many  instances,  equipment  of  e highly  technical 
nature  may  be  required.  In  ether  words,  it  may  be  necessary 
that  particular  buildings  may' be  necessary  to  carry  on  such  a 
program  of  "training,’’ 

We  ere  completely  unfamiliar  with  the  necessary  requisites 
for  "training"  professional  personnel  to  fit  auoh  persons  lbr 
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employment  in  mental  hospitals  and,  of  course,  express  no 
opinion  with  respect  to  any  particular  expenditure  which 
may  be  made  allegedly  for  3uch  purpose.  However,  the 
necessary  essentials  of  such  "training"  are  no  doubt  avail- 
able in  accordance  with  established  educational  institu- 
tional procedures,  and  the  validity  of  any  expenditure  or 
proposed  expenditure  can  be  determined  by  reference  to  such 
standards. 


CONCLUSION 


In  the  premises,  we  are  of  the  opinion  that  the  ap- 
propriation made  under  Section  £.161  of  House  Bill  No.  3^3, 
l>7th  General  Assembly,  may  be  used  for  any  purpose  neces- 
sarily connected  with  the  "training"  of  professional  personnel 
to  qualify  such  persons  for  employment  in  the  mental  hospitals 
of  this  state,  and  that  the  validity  of  any  specific  expendi- 
ture made  therefrom  must  be  dotermined  by  reference  to 
recognized  established  educational  standards  designed  for 
such  "training." 

The  foregoing  opinion,  wliich  I hereby  approve,  was 
prepared  by  ray  Assistant,  Mr.  Will  F.  Berry,  Jr. 


Yours  very  truly. 


WFB/lrt/fh 


JOHN  M.  DALTON 

Attorney  General 


AGRICULTURE:  ) 
MO.  STATk  FnNlTENTlAKf : ) 
ANIMALS:  ) 


Missouri  State  Penitentiary  is  not  re- 
quired to  cook  the  garbage  fed  to  swine 
ovmed  by  the  state  and  fed  on  the  state 
penitentiary  farms  under  house  Bill  No. 
bO  of  the  Sixty-seventh  General  Assembly. 


June  19,  l9b3 


Missouri  State  Penitentiary 
Jefferson  City,  Missouri 

Attention:  Paul  V.  Renz,  Superintendent  of  farms 
Dear  Sir: 

Tv e render  herewith  our  opinion  based  on  your  request  of 
May  15,  1953*  which  request  reads  as  follows: 

" e are  wondering  if  the  new  'garbage 
cooking'  law  will  affect  us  here  at 
the  prison.  Our  garbage  is  taken  from 
the  kitchens  eaoh  day  and  fed  directly 
to  the  hogs.  We  use  all  the  meat  here. 

Will  you  please  give  us  a ruling  as  to 
whether  we  should  cook  this  garbage  or 
not?" 

The  pertinent  portion  of  the  law  to  which  you  reler. 
House  Bill  No.  60  of  the  Sixty-seventh  General  assembly, 
reads  as  follows: 

"Section  1-A.  Prior  to  the  feeding 
of  garbage,  other  than  garbage  obtained 
from  his  own  household,  to  any  swine 
located  in  the  State  of  Missouri,  the 
owner  or  feeder,  S3  the  case  may  be, 
shall  first  obtain  an  annual  permit 
from  the  Department  of  Agriculture 
of  Missouri,  for  which  he  shall  pay 
an  annual  fee  of  Twenty-five  dollars, 
which  snail  be  deposited  in  the 
•Agriculture  Fees'  fund  and  to  be 
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used  for  the  enforcement  of  tnis  act. 

nThe  applicant  for  a garbage  feeding 
permit  shall  certify  in  an  application 
that  he  has  facilities  for  cooking 
garbage.  The  Commissioner  of  Agriculture, 
or  his  deputy,  upon  receipt  of  an  applica- 
tion for  a permit,  snail  promptly  make 
an  investigation,  and  if  the  facilities 
are  adequate  for  tne  cooking  of  garbage, 
shall  issue  a permit. 

"Section  2.  No  person,  other  than  an 
individual  vho  feeds  to  nis  own  svine 
only  the  garbage  obtained  from  his  own 
household,  shall  feed  garbage  to  swine 
unless  such  garbage  has  been  heated  to 
a temperature  of  212  degrees  Fahrenheit 
(boiling  point)  and  fed  in  compliance 
with  rules  and  regulations  promulgated 
by  and  under  permits  issued  by  tne 
state  department  of  agriculture. 

"Seotion  7*  The  feeding  ol  raw  garbage 
to  swine  nas  resulted  in  an  epidemic 
of  vesicular  exanthema,  a serious 
disease  of  hogs,  wnich  prevents  tne 
sale  of  such  hogs  in  interstate  commerce, 
and  tnereby  causes  severe  losses  to  the 
people  of  tais  state  and  endangers  the 
public  health.  This  act,  therefore, 
is  necessary  for  the  immediate  preserva- 
tion of  the  public  peace,  health  and 
safety  and  an  emergency  exists  within 
the  meaning  of  the  constitution.  This 
act  snail,  tnerefore,  be  in  full  force 
and  effect  from  and  after  July  1,  1953* " 

Me  call  your  attention  to  the  following  rule  of  statutory 
construction  found  in  59  C.J.,  Statutes,  Seotion  653*  at  page 
1103: 


"The  state  and  its  agencies  are  not  to 
be  considered  as  within  the  purview  of 
a statute,  nowever  general  and  compre- 
hensive the  language  of  such  act  may  be, 
unless  an  intention  to  include  them  is 
clearly  manifest,  as  where  they  are  ex- 
pressly named  tnerein,  or  included  by 
necessary  implication,  a a itn 
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This  rule  is  especially  applicable  in  construing  a penal 
statute  such  as  the  garbage  cooking  law  quoted  above,  and  hence 
state  agencies,  such  as  the  State  Penitentiary,  are  not  within 
the  purview  of  the  act* 

However,  we  believe  tnere  is  a strong  moral  obligation 
on  the  state  agencies  to  institute  and  follow  the  garbage 
cooking  practice.  The  disease  of  vesicular  exanthema  is  a 
highly  contagious  and  destructive  one*  Its  outbreak  in  one 
herd  of  swine  constitutes  a menace  to  the  surrounding  area, 
and  could  well  set  at  naught  the  precautions  taken  to  prevent 
the  disease*  We  respectfully  suggest  tnat  tue  officials  of 
the  State  Penitentiary,  in  cooperation  with  the  Department 
of  Agriculture,  voluntarily  institute  and  follow  the  practice 
of  cooking  garbage  before  feeding  it  to  swine. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  the  Missouri  State 
Penitentiary,  although  under  a moral  obligation  to  do  so,  is 
not  legally  required  to  cook  the  garbage  fed  to  swine  owned 
by  the  state  and  fed  on  the  state  penitentiary  farms  under 
House  Bill  No*  60  of  the  Sixty-seventh  Gener al  Assembly. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  W*  Don  Kennedy. 


Yours  very  truly. 


JOHN  M.  DALTON 

Attorney  General 


SOCI.iL  SECURITY:  County  nut  required  to  pay  social  security 

COUNTY  EMPLOYEES:  contributions  on  wages  of  former  employees  not 

employed  at  the  time  of  the  entry  upon  agreement 
with  Federal  Social  Security  Agency. 

Officers  are  required  to  pay  contributions  for 
former  term  although  serving  a subsequent  term 
at  the  time  county  enters  into  agreement. 


xxxxxxxxxxx 
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March  5>  1953 


onorable  Jane*  T.  Riley 
Prosecuting  Attorney 
Cole  County 

Jefferson  City,  Missouri 


XXXX'-'XXX 

J.  C.  Johnson 


Dear  Sir: 

This  is  in  reply  to  your  recent  request  which  is  as 
follows  j 


n Under  the  various  sections  of  Chapter 
105,  R.  V'o.  1939*  the  several  politi- 
cal subdivisions  of  the  State  of  'issouri 
are  authorized  to  enter  into  agreements 
to  accept  the  provisions  of  the  Federal 
Laws  relating  to  old  age  and  survivors 
insurance.  On  January  15*  1953 » our 
County  Court  made  an  order  accepting  such 
provisions  and  proposing  to  enter  into  an 
agreement  with  the  State  Agency  retroactive 
to  January  1,  1951. 

" Presumably  such  agreement  would  havo  to 
include  each  and  every  pe.*son  who  is  em- 
ployed by  the  County  for  any  period  of  time 
since  January  1,  1951.  It  would  also  havo 
to  include  such  elective  officials  whose 
terms  expired  December  31#  1952. 

" I would  like  to  liave  the  expression  and 
opinion  from  your  office  regarding  the 
following: 

"(a)  Is  the  County  Court  or  County  Treasurer 
authorized  to  pay  the  tax  required  by  the 
Federal  Statutes  on  the  salaries  of  the  em- 
ployees and  officers  who  are  no  longer  em- 
ployed by  tho  County,  or  whoa<-  term  of  of- 
fice expired  prior  to  the  County  Court's  order 
of  January  1.5,  1953* 
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"(b)  If  the  County  Court  and  County  Tre  surer 
is  authorized  to  pay  the  Federal  Tax,  is  the 
County  then  authorized  to  collect  the  contri- 
butions due  from  the  former  employee  or  elec- 
tive official  by  civil  suit  or  otherwise. 

"(c)  If  the  County  Court  or  County 
Treasurer  is  unable  to  collect  the  con- 
tributions due  from  the  employees  for 
the  past  periods,  can  the  Courty  then 
pay  from  its  treasury,  both  the  employers 
and  employees  contribution  under  Section 
105.390. 

"(d)  Can  the  County  Court  and  County 
treasurer  make  Its  order  and  00  ntribu- 
tlon  effective  against  an  elective  offi- 
cial whose  term  expired  on  December  31, 

1952,  and  who  was  re-elected  January  1, 

1953. ” 

From  the  context  of  your  letter,  we  presume  that  you  have 
reference  to  sections  in  V.A.M.S.  In  order  to  comprehend  the 
problems  of  law  involved  in  the  State's  participation  in 
the  Federal  Old-Age  and  Survivors  Insurance  Act,  we  feel  that 
a brief  discussion  of  the  circumstances  of  the  acceptance  by 
Missouri  is  first  necessary.  Section  ljJ.8,  Title  l\2,  D.S.C.A., 
of  the  Federal  Social  Security  Act  was  amended  August  23,  1950, 
making  possible  the  inclusion  of  the  employees  of  States 
and  the  employees  of  local  subdivisions  of  States  under 
the  provisio  s of  the  Old-Age  and  Survivors  Insurance  Ben- 
efits. Section  lj.18,  Paragraph  (a)  (1)  as  so  amended  in  1950 » 
is  as  follows: 

"(a)  (1)  The  Administration  shall,  at  the 
request  of  any  State,  enter  into  an  agree- 
ment with  such  State  for  the  purpose  of 
extending  the  insurance  system  established 
by  this  subchapter  to  services  performed 
by  Individuals  as  employees  of  such  State 
or  any  political  subdivision  thereof.  Kach 
such  agreement  shall  contain  such  provisions, 
not  Inconsistent  with  the  provisions  of  this 
section,  as  the  State  may  request." 

The  coverage  of  State  and  local  government  employees 
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was  not  automatic  under  the  Act,  but  required  a request  and 
an  agreement  from  the  Stato.  The  amended  law  further  provided, 
as  to  the  effective  date  of  the  State's  agreement  by  Sub- 
section (f)  of  Section  b-18,  as  follows: 

n(f)  Any  agreement  or  modi  ication  of  an 
agreement  under  this  section  shall  be  ef- 
fective with  respect  to  services  performed 
after  an  effective  date  specified  in  such 
agreement  or  modification,  but  in  no  case 
prior  to  January  1,  1951,  and  in  no  ease 
(other  than  in  the  case  of  an  agreement  or 
modification  agreed  to  prior  to  January  1, 

1953)  prior  to  the  first  day  of  the  calendar 
year  in  which  such  agreement  or  modification, 
as  the  case  nay  be,  is  agreed  to  by  the  Ad- 
ministrator and  the  State." 

The  State  of  Missouri  elected  to  participate  in  accord- 
ance with  the  above-quoted  Federal  law,  and  enacted  the 
State  Social  Security  Law  now  contained  in  Laws  of  Missouri, 
1951 » pages  788  to  798*  This  law  provided,  as  to  the  effec- 
tive date  of  the  necessary  agreement  to  be  made  under  the 
Federal  Act,  the  following  section,  Section  10,  page  796# 

Laws  of  Missouri,  1951: 

"Section  10.  Effective  date  of  coverage.  . . 

The  coverage  provided  for  in  this  act  shall 
be  effective  to  the  employees  as  defined 
herein  on  or  before  July  1,  1951 •" 

In  the  Missouri  law  it  was  further  provided  that  political 
subdivisions  could  come  under  the  provisions  of  the  Social 
Security  Act  when  a plan  submitted  to  the  State  agency  was 
approved.  It  was  provided  that  such  political  subdivision  in 
making  Its  first  payment  could  agree  to  pay  contributions  in 
respect  to  wages  equal  to  the  amo  mt  due  and  payable  if  the 
agreement  had  been  effective  back  to  January  1,  1951.  The 
political  subdivisions  could  thereby  set  back  the  beginning 
of  the  coverage  of  their  employees  under t he  Old-Age  and 
Survivors  Insurance  Act.  Laws  of  Missouri,  1951,  page  793 » 
Section  5,  Sub-section  lj..(l).  Is  as  follows: 

"Each  political  subdivision  or  instrumentality 
whoso  plan  has  been  approved  under  this  section 
shall  pay  into  the  contributions  fund,  with 
respect  to  wages  at  such  times  as  the  state 
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agency  may  prescribe,  contributions  in  the 
amounts  and  at  the  rates  specified  in  the 
agreement  entered  into  by  the  state  agency, 
except  that  each  such  political  subdivision 
or  instrumentality  in  making  its  first  pay- 
ment into  the  contribution  fund  after  the 
effective  date  of  its  agreement  with  the 
state  agency,  may  agree  to  pay  contributions 
with  respect  to  wages,  a sum  equal  to  the 
amount  which  would  have  been  due  and  payable 
had  the  agreement  and  this  act  been  effective 
on  January  1^,  193 1 » n 

(Underscoring  ours.) 

This  is  the  statutory  authority  for  a political  sub- 
division to  make  its  payments  into  the  contribution  fund 
correspond  to  the  antedating  of  the  effective  date  of  the 
participation  on  behalf  of  its  employees.  This  is  the 
provision  for  contributions  by  employers. 

Since  the  enactment  of  the  above-quoted  statutes  the 
Federal  Social  Security  Law  has  been  amended,  enabling  States 
to  further  modify  agreements  so  that  political  sub-divisions 
may  participate  until  January  193^  with  a January  1st,  1931 » 
effective  date,  by  the  enactment  of  Title  k2,  U.S.C.A.,  Section 
lj.17  (f),  June  23,  1932,  or  !j.88,  66  Stat.  2Q$. 

Our  State  law  in  regi rd  to  contributions  by  employees 
is  found  in  Section  3#  Sub-section  (2),  Laws  of  Missouri, 
1931 » page  793*  and  is  as  follows: 

"(2)  Each  political  subdivision  or  instru- 
mentality required  to  make  payments  under 
this  act  is  authorized,  in  consideration  of 
the  employee 1 3 retention  in,  or  entry 
upon,  employment  ai'ter  the  passage  of 
this  act,  to  impose  upon  it3  employees, 
as  to  services  which  are  covered  by  an 
approved  plan,  a contribution  with  respect 
to  wages,  not  exceeding  the  amount  of  tax 
which  would  be  imposed  by  section  llj.00  of 
the  Federal  Insurance  Contribution  Act  and 
to  deduct  the  amount  of  such  contribution 
from  the  wages  when  paid,  except  that 
such  political  subdivision  or  instrumentality 
may  agree  to  impose  upon  its  employees. 
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during  the  first  quarter  of  coverage  after 
the  effective  date  of  its  agreement  with 
the  state  agency,  a contribution  with  re- 
spect to  wages,  equal  to  the  amount  which 
would  have  been  due  and  payable  from  such 
employees  had  the  agreement  and  this  act 
been  effective  on  January  1,  1951*  Con- 
tributions so  collected  shall  be  paid  into 
the  contribution  fund  in  partial  discharge 
of  the  liability  of  the  political  subdivision 
or  instrumentality.  Failure  to  deduct  the 
contribution  shall  not  relieve  the  employee 
or  employer  of  liability  therefor." 

(Underscoring  ours) 

This  is  the  statutory  authority  of  political  subdivisions 
to  make  deductions  from  the  salaries  or  wages  of  employees, 
as  is  said,  in  consideration  of  the  employees  retention  in, 
or  entry  upon,  employment,  under  the  Federal  Contribution  Act. 
It  will  be  seen,  that  none  of  the  quoted  sections  of  the 
statutes  requires  or  authorizes  a political  subdivision  to 
pay  the  tax  required  on  the  salaries  of  employees  or  officers 
who  are  no  longer  employed  by  the  political  subdivision, 
we  believe  that  a county  being  a political  subdivision  under 
the  definition  of  the  statute*  has  no  authority  to  pay  the  tax 
for  persons  not  In  the  employee-employer  relation  at  the  time 
the  agreement  between  the  county  and  the  state  is  accepted  by 
the  Federal  Government.  This  answers  question  (a)  of  your 
request.  Inasmuch  as  questions  (b)  and  (c)  are  only  to  be 
answered  In  the  event  question  (a)  Is  answered  In  the  affirm- 
ative, this  disposes  of  the  necessity  of  considering  them. 

In  regard  to  question  (d),  there  can  be  no  doubt  that  if 
the  agreement  of  your  political  subdivision  was  accepted  by 
the  state  and  federal  authority  during  the  period  of  coverage  - 
from  January  1,  1951#  to  December  31#  1952  - the  elective 
public  officials  of  the  county  would  have  been  covered  under 
the  law  for  that  period.  It  Is  likewise  true  that  they  ere 
now  under  covered  employment  subsequent  to  the  final  acceptance 
of  the  agreement  for  the  continuing  term  of  their  respective 
offices.  We  have  then  a situation  to  consider  where  the  sane 
person  holds  the  same  position  both  before  and  after  entry 
unde”  agreement  of  his  employer,  the  political  subdivision, 
under  the  Old-Age  and  Survivors  benefits  Insurance  provisions 
of  the  Federal  Social  Security  Act. 
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It  Is  our  opinion  herein  that  a person  employed  at 
the  time  of  the  agreement,  and  thereafter,  is  covered  by 
the  applicable  provisions  of  the  Social  Security  Act.  But 
here  we  have  an  expiration  of  one  term  and  the  enter In  into 
another  term  by  the  same  person.  The  Act  provides  an  income 
tax  upon  the  emplo;,ree  and  an  excise  tax  upon  the  employer. 

This  interpretation  was  put  upon  this  type  of  regulation  as 
early  as  1937  by  the  United  States  Su;  reme  Court.  In  Helver- 
ing vs.  Davis,  301  .S.  619,  31  L.  ed . 1307,  l.c.  U.S.  635# 

it  is  stated  as  follows: 

"Title  VIII,  as  we  have  said,  lays 
two  different  types  of  tax,  an  'income 
tax  on  employees,'  and  an  'excise  tax 
on  employers.'  The  Income  tax  on  em- 
ployees is  measured  by  wages  paid  during 
the  calendar  year.  Section  801.  The 
excise  tax  on  the  emj loyer  Is  to  be 
paid  'with  respect  to  having  Individuals 
in  his  employ,'  and,  like  the  tax  on 
employees,  is  moaaured  by  wages.  Sec- 
tion OOl}..  * <‘r  tt." 

As  given  in  Laws  Mo.  1951 , page  739,  Section  1,  paragraph 
(2),  the  definition  of  employee  Is,  In  part,  as  follows: 

n>  • * Elective  or  appointive  officers 

and  employees  of  any  political  subdivis- 
ion of  the  state,  * * ■»,” 

(Underscoring  ours) 

The  definition  of  employment  following  the  above  employee 
definition  on  page  789  is  equally  as  broad  as  the  above  and 
for  our  purposes  here  practically  all  including.  At  least 
it  makes  no  distinction  In  regard  to  elective  officers*  terms 
of  office. 

Our  conclusion  then  would  be  that  an  officer  whose  tor^ 
expired  on  December  31*  1952,  and  res  rnied  office  would  still 
be  in  employee -employer  relation  with  his  county. 

In  State  vs.  Sims,  65  S.E.  (2d)  730,  one  of  the  cases 
which  has  been  decided  concerning  the  particular  laws  here  In 
question  the  Alabama  Supreme  Court  said,  Lc.  737#  as  follows: 
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* * Though,  without  its  consent,  a 
State  is  exempt  from  taxation  by  the 
government  of  the  United  States,  the 
State  may  remove  that  immunity.  United 
States  v.  Bekins,  30^  U.S.  27,  58  S.  Ct. 

811,  8l6,  82  L.  ed.  1137.  In  that  case 
the  Supreme  Court  of  the  United  States 
said:  ’While  the  instrumentalities  of 

the  national  government  are  Immune  from 
taxation  by  a State,  the  State  may  tax 
them  if  the  national  government  consents 
(Baltimore  national  Bank  v.  State  Tax 
Comm.,  297  U.S.  209,  211,  212  (56  S.  Ct. 

1^.17,  4.10,  80  L.  ed.  586)  and  by  a parity 
of  reasoning  the  consent  of  the  State  could 
remove  the  obstacle  to  the  taxation  by  the 
federal  government  of  state  agencies  to 
which  the  consent  applied.'  •»>  * 

We  bellev  that  it  may  be  said  further  that  since  the 
county  by  its  acceptance  has  waived  its  constitutional  barriers 
against  the  Federal  law,  the  employee-employer  relationship  as 
provided  in  the  Federal  law  governs  the  relationship  between 
the  employee  of  the  county  and  the  county.  It  also  appears 
to  be  evident  from  a search  of  relevant  statutes,  that  a tempor- 
ary, momentary  cessation  of  the  employer-employee  relationship 
such  as  between  expiration  of  term  and  entry  into  another  term, 
is  not  contem  lated  and  can  make  no  difference  under  the 
Federal  Tax  Law,  the  Federal  Social  Security  Law  or  the  State 
law  accepting  the  Federal. 

CONCLUSION 

It  is,  therefore,  the  opinion  of  this  office  that  a county 
is  not  required  to  pay  the  tax  on  the  salaries  of  employees 
or  officers  employed  during  a period  of  coverage  but  who  are 
not  employed  at  the  time  of  or  after  tlie  agreement  between 
the  political  subdivision  and  the  Federal  Social  Security 
agency  Is  entered  into,  regardless  of  the  effective  date  of 
the  agreement. 

It  Is  further  the  opinion  of  this  office  that  upon 
approval  of  the  plan  submitted  by  a county  that  the  elected 
officials  of  the  county,  •.rhese  terms  of  office  expire  December 
31,  1952,  and  who  were  re-elected  and  serving  at  the  time  of 
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approval  are  required  to  pay  contributions  in  resoect  to  wages, 
for  the  service  under  coverage  by  the  agreement  which  fell 
within  the  exoired  terms. 

This  opinion,  which  I hereby  approve,  was  prepared  by 
my  Assistant,  James  W . Paris. 

Very  truly  yours, 


JOHN  Mi  DALTON 
Attorney  General 


COUNTY  TREASURERS: 


County  treasurer  would  not  receive 
compensation  provided  for  services 
OFFICERS:  In  connection  with  Intangible  tax 

if  intangible  tax  is  repealed. 


JOM'T  . DALTON 
xxxxxxxxx 
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April  16,  1953 


John  C.  Johns en 

XXXXXXX 


Honorable  James  T.  Riley 
Prosecuting  Attorney 
Cole  County 

Jefferson  City,  Missouri 


Dear  Sir: 

,Ye  have  received  your  request  for  an  opinion  of  this 
department,  which  request  is  as  follows: 

"In  the  66th  General  Assembly  the 
Legislature  enacted  II. B.  199*  see  Laws 
of  Missouri,  195l>  page  867,  which  by 
the  imposition  of  additional  duties  upon 
the  county  treasurer,  also,  provided 
additional  pay.  Section  3,  Lav/3  of  'issouri, 
195l»  page  o6<M  . 

"For  the  past  two  years  the  treasurers  of 
the  various  counties  of  the  State  of 
Missouri  have  operated  under  3aid  lav/  and 
received  such  additional  compensation  as 
was  provided  for  therein. 

"In  the  67th  General  Assembly,  s.  . 356 
was  introduced  which  ha3  for  its  purpose 
the  repeal  of  sections  ll|.6,010  to  II4.0 .130, 

RSKo  19l4.9»  and  sections  1^6.055  and  146.056, 
RSMo  1951  Supplement.  S.R.  356  does  not 
mention  the  enactment  mentioned  in  the  first 
paragraph  of  tills  letter  and  now  specifically 
Sect -on  514-.275  Cum.  Supp.  1951*  Chapter  5lj-» 

"S.B,  356  does  not  mention  tae  sections  of 
the  intangible  tax  law  relating  to  ;anks, 

Lav/s  of  issouri,  1914-5*  page  1921;  Credit 
Institutions,  Lav/s  of  Missouri,  1914-5*  page 
1937;  nor.  Building  & Loan,  Laws  of  Missouri, 
19l|.5,  page  1919. 
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"The  question  now  confronting;  the  county 
treasurers  is:  ..ould  the  enactment  of  S.B. 
356,  which  specifically  denotes  certain 
sections  of  the  Missouri  Laws,  but  does  not 
mention  other  sections  of  the  Missouri  Laws, 
all  of  which  relate  to  the  intangible  tax 
law,  either  by  implication  or  the  removal  of 
the  additional  duties  under  Section  lij.6.0^6. 
Cum.  Supp.  19^1,  cause  the  loss  of  the  ad- 
ditional compensation  as  provided  under 
Section  54*275*  Cum.  Supp.  1951? 

"The  writer  is  aware  that  final  passage  of 
the  bill  has  not  been  accomplished,  but  due 
to  the  fact  that  one  hundred  and  fourteen 
(114)  county  treasurers  may  be  effected  by 
this  bill  an  early  opinion  from  your  office 
would  be  most  deeply  appreciated." 

Section  14&.055*  Mo*  R»S.,  1951  Supp.,  provides: 

"It  shall  be  the  duty  of  the  state  director 
of  revenue  to  furnish,  on  or  before  the 
first  day  of  January  in  each  year,  to  the 
county  treasurers  of  each  county  under 
charter  form  of  government  and  to  the  county 
treasurers  of  class  two,  three  and  four 
counties  in  this  state,  forms  for  the  use 
of  the  citizens  of  this  state  to  make  prop- 
erty tax  returns  on  intangibles  as  provided 
by  section  146.050,  RSMo  1949*  in  sufficient 
number  to  meet  the  needs  of  the  respective 
counties.  At  the  same  time  the  director  shall 
furnish  to  each  treasurer  a list  of  the  in- 
tangible taxpayers  of  the  respective  counties 
who  filed  a state  intangible  tax  return  the 
preceding  year." 

Section  146.056,  Mo.  R.S.,  1951  Supp.,  provides: 

"1.  On  or  before  the  fifteenth  day  of 
January  of  each  year  every  county  treasurer 
shall  mail  to  each  intangible  taxpayer  as 
listed  by  the  director  of  revenue,  and  to 
such  other  persons  as  he  may  have  reason  to 
believe  may  be  possessed  of  taxable,  in- 
tangible property  a form  prescribed  and  fur- 
nished by  the  director  of  revenue,  together 
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with  a brief  statement  of  what  Is  required  of 
the  taxpayer  under  sections  li|6.0f?5  and  11^.6,  Of?C. 
Every  county  treasurer  shall  mail,  on  or  before 
the  first  day  of  February  of  each  year,  to  the 
director  of  revenue,  a list  of  the  additional 
names  to  whom  he  has  mailed  said  form,  which 
said  list  of  additional  names  shall  be  added 
to  the  list  held  by  the  director  of  revenue  as 
those  who  have  intangible  personal  property 
subject  to  taxation, 

'*2.  The  county  treasurer  shall  keep  ail  such 
lists  strictly  confidential  and  shall  not  re- 
veal the  contents  thereof  to  any  person  except 
as  herein  provided,'* 

Section  £i]..27£,  Ho,  R.S.,  19£l  Supp.,  provides: 

nFor  the  additional  duties  imposed  upon  county 
treasurers  by  section  ll|.6.056,  RSMo  19^9#  they 
shall  receive  the  following  additional  compen- 
sation, to  be  paid  in  the  same  manner  and  from 
the  same  funds  as  county  treasurers  are  now 
paid  provided  said  treasurers  shall  have  used 
diligence  in  securing  and  preparing  the  addi- 
tional list  and  shall  have  forwarded  the  same 
to  the  director  of  revenue. 

(1)  In  class  four  counties  six  hundred 
dollars  per  annum, 

(2)  In  class  three  counties  having  a 
population  of  less  than  twelve  thousand  five 
hundred,  six  hundred  dollars  per  annum. 

(3)  In  class  three  counties  having  a 
population  of  more  than  twelve  thousand  five 
hundred  but  less  than  thirty  thousand,  eight 
hundred  dollars. 

(!{. ) In  class  three  counties  having  a 
population  of  more  than  thirty  thousand,  one 
thousand  dollars. 

(5)  In  class  two  counties,  one  thousand 
dollars. 
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(6)  In  counties  under  charter  form  of 
government  a compensation  to  be  fixed  by  the 
county  council.” 

Senate  Bill  Wo.  356  of  the  67th  General  Assembly  provides: 

"Section  1.  That  sections  11+6.010  to  11+6.130, 

RSMo  19^9  arid  sections  li+6.055  and  11+6.056, 

RSMo  1§51  Supp.,  be  and  the  same  are  hereby 
repealed." 

Sections  11+6.010  to  11+6.130,  RSMo  I9I+9*  roforred  to  in 
Senate  Bill  Wo.  356,  is  the  entire  statutory  scheme  for  the 
imposition  and  collection  of  the  tax  on  intangible  personal 
property.  Should  Senate  Bill  No.  356  become  law,  there  would 
be  no  statutory  provisions  relative  to  the  imposition  of  taxes 
on  such  property.  The  duties  imposed  upon  the  county  treasurer 
under  Section  I46.056  would  no  longer  be  required. 

It  Is  quite  obvious  that  the  imposition  of  the  duties  upon 
the  treasurer  and  the  compensation  provided  therefor  was  for  the 
purpose  of  permitting  an  increase  in  the  compensation  of  treasurers 
during  their  term  without  running  afoul  of  the  provisions  of 
Section  13  of  Article  VII  of  the  Constitution  of  Missouri,  19l+5» 
which  provides: 

"The  compensation  of  state,  county  and 
municipal  officers  shall  not  be  increased 
during  the  term  of  office;  nor  shall  the 
term  of  any  officer  be  extended." 

This  method  of  effecting  an  increase  in  compensation  during 
the  term  of  an  officer  has  received  the  aoproval  of  our  courts. 
State  ex  rel.  Hi  rvey  v.  Sheehan,  269  Mo.  1+21,  1+29.  190  3...'.  89I+; 
Little  River  Drainage  Dlst.  v.  Lassater,  325  Mo.  1+93*  29  S.  ... 

(2d)  716. 

Inasmuch  as  the  additional  duties  in  a situation  such  as 
this  are,  by  virtue  of  the  constitutional  provision  above  re- 
ferred to,  inseparably  related  to  the  increased  compensation, 
we  think  it  beyond  doubt  that  the  removal  of  the  duties  would 
necessarily  eliminate  the  additional  compensation  provided  for 
such  duties.  "A  public  officer  has  no  rights  of  any  sort  to 
corapensation  for  his  services  before  he  has  earned  it,  even  If 

Prevented  from  performing  such  services  by  legislative  action." 

7 C.  J.  S.,  Officers,  Section  83,  page  320. 
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Inasmuch  as  the  services  required  have  already  been  performed 
for  the  calendar  year  1953#  enactment  of  Senate  Bill  50.  356  would 
not  affect  compensation  for  1953. 

In  your  opinion  request  you  refer  to  the  fact  that  Senate 
Bill  No.  35^  makes  no  reference  to  the  bank  Tax  Act  (Sections 
143.010-143.110,  RSMo  1949)#  the  Credit  Institutions  Tax  (Sections 
l43.120-l43.230.  RSMo  1949)#  and  the  Savings  and  Loan  Association 
Tax  (Sections  l^S. 470-14';. 530,  RSMo  1949).  However,  Section 
146.653,  above  quoted,  imposes  no  duties  upon  the  county  treasurer 
regarding  such  taxes.  He  is  required  to  send  return  forms  to  such 
persons  as  are  required  to  pay  the  tax  on  intangible  personal 
property  under  Section  146.050,  RSMo  1949#  one  of  the  provisions 
which  Senate  Bill  No.  35®  repeals. 


CONCLUSION 


Therefore,  It  is  the  opinion  of  this  department  that  should 
Senate  Bill  No.  356  of  the  67th  General  Assembly,  as  it  now  reads, 
be  enacted  into  law,  effecting  the  repeal  of  the  statutes  Imposing 
tax  upon  intangible  personal  property,  county  treasurers  would 
no  longer  be  entitled  to  the  additional  compensation  provided  by 
Section  54*275#  Mo.  R.S.,  1951  Supp.,  for  services  formerly  ren- 
dered by  them  In  connection  with  said  tax  on  intangible  personal 
property. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Robert  R.  welborn. 


Yours  very  truly. 


RRW  txal 


JOHN  M.  DALTON 
Attorney  General 


NEPOTISM: 


Scnool  director  causing  appointment  of 
relative  within  certain  degree  as  teacher 
PUBLIC  OFFICERS.  or  bus  driver  forfeits  office.  Purchase 

contracts  between  school  director  and  board 
SCHOOLS:  of  education  prohibited. 


May  15,  1953 


Honorable  James  T.  Riley 
Prosecuting  Attorney- 
Cole  County 

Jefferson  City,  Missouri 

Dear  Mr.  Riley: 

In  your  letter  oi  May  1,  1953,  you  requested 
an  official  opinion  on  the  following  questions: 

''Our  County  Superintendent  of  schools 
has  asked  me  to  obtain  an  opinion  from 
office  pertaining  to  tne  authority  of 
a six  member  Board  of  Eaucation  oi  the 
Reorganized  School  District,  on  the  fol- 
lowing questions: 

”(l)  May  sucn  a Board  of  Education  em- 
ploye a relative  of  one  of  its  members 
as  a teacner  or  bus  driver  for  the  dis- 
trict . 

"(2)  May  such  a Board  of  Education  pur- 
chase supplies  and  equipment  from  one  of 
Its  member's, 

"(3)  Does  a member  oi  such  Board  of  Ed- 
ucation forfeit  his  office  if  the  Board 
employes  one  of  his  relatives  as  above 
stated,  or  if  the  Board  purchases  supplies 
or  equipment  from  such  member. 

"If  we  assume  that  such  action  is  pro- 
hibited either  by  statute  or  the  Consti- 
tution, can  such  prohibition  be  circum- 
vented by  the  Interested  member  refrain- 
ing from  voting  on  the  question  of  such 
employment  or  purchases." 
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The  matters  about  which  you  inquire  will  be 
discussed  separately  i.e.,  nepotism  will  be  tx-eatea 
first  ana  then  the  matter  of  purchasing  supplies  will 
be  discussed. 

Nepotism  is  prohibited  by  Article  VII,  Section 
6,  Missouri  Constitution  of  19^5,  as  follows: 

"Any  public  officer  or  employee  In  this 
state  who  by  virtue  of  his  office  or  em- 
ployment names  or  appoints  to  public  of- 
fice or  employment  any  relative  within 
the  fourth  degree,  by  consanguinity  or 
affinity,  shall  thereby  forfeit  his  of- 
fice or  employment." 

In  addition,  the  Board  of  Education  is  prohibited 
by  Section  163.080,  RSMo  19^9,  from  employing  a teacher 
who  is  related  to  a board  member  in  the  following  circum- 
stances: " * * * nor  shall  any  person  be  employed  as  a 

teacher  who  is  related  within  the  fourth  degree  to  any 
board  member,  either  by  consanguinity  or  affinity,  where 
the  vote  of  such  board  member  is  necessary  to  the  selec- 
tion of  such  person;  * * 

The  "anti-nepotism"  provision  of  the  Constitution 
was  construed  by  the  Supreme  Court  of  Missouri  in  State 
ex  inf.  McKittrick,  Attorney  General,  vs.  Whittle,  63  S.W. 
(2d)  100.  The  Board  of  Directors  of  a common  school  dis- 
trict of  Miller  County  had  employed  a first  cousin  of  a 
member  of  the  board  as  a school  teacher.  Three  members 
of  the  board  voted  on  whether  the  cousin  should  be  employ- 
ed. One  director  voted  against  the  employment  and  the 
other  two  voted  in  favor  of  employing  him.  One  of  the 
members  voting  in  the  affirmative  was  the  first  cousin 
of  the  teacher,  ^uo  warranto  proceedings  were  brought  to 
oust  from  office  the  school  director  who  voted  to  employ 
his  own  first  cousin,  arid  he  was  ousted.  The  Court  dis- 
cussed the  background  and  purpose  of  the  anti-nepotism' 
provision  in  the  Constitution,  l.c.  101,  as  follows: 

"It  is  a matter  of  common  knowledge  that 
at  the  time  of  the  Constitutional  Conven- 
tion in  1922-1923,  and  for  a long  time  prior 
thereto,  many  officials  appointed  relatives 
to  positions,  and  thereby  placed  the  names 
of  said  relatives  upon  the  public  pay  rolls. 
The  power  was  abused  by  individual  officials 
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and  by  members  of  official  boards , bureaus, 
commissions  and  committees,  with  whom  was 
lodged  the  power  to  appoint  persons  to  of- 
ficial positions.  It  also  was  abused  by 
officials  with  whom  was  lodged  the  power 
to  appoint  persons  to  official  positions, 
subject  to  the  approval  of  courts  and  other 
functionaries  of  the  state  and  its  political 
subdivisions . 

"It  also  is  a matter  of  common  knowledge 
that  many  of  the  relatives  were  inefficient, 
and  some  of  them  rendered  no  service  to  the 
public.  To  remedy  this  widespread  evil,  the 
convention  proposed  to  the  people  an  amend- 
ment to  the  Constitution,  * * 


The  Court  based  its  decision  that  the  ousted  director 
had  violated  the  anti-nepotism  provision  because  his  vote 
was  necessary  to  the  appointment,  l.c.  101,  102: 

"*  * * The  amendment  is  directed  against 
officials  who  shall  have  (at  the  time  of 
the  selection)  'the  rjaght  to  name  or  ap- 
point' a person  to  office.  Of  course,  a 
board  acts  through  its  official  members, 
or  a majority  thereof.  If  at  the  time 
of  the  selection  a member  has  the  right 
(power),  either  by  casting  a deciding  vote 
or  otherwise,  to  name  or  appoint  a person 
to  office,  and  exercises  said  right  (power) 
in  favor  of  a relative  within  the  prohibited 
degree,  he  violates  the  amendment.  In  this 
case  it  is  admitted  that  respondent  had  such 
power  at  the  time  of  the  selection,  and  that 
he  exercised  it  by  naming  and  appointing  his 
first  cousin  to  the  position  of  teacher  of 
the  school  in  said  district." 

The  same  type  of  situation  was  considered  in  State 
ex  rel.  McKIttrick,  Attorney  General,  vs.  Becker,  et  al., 
8l  S.W.  (2d)  9^8.  That  case  Involved  the  reappointment  of 
a commissioner  to  the  St.  Louis  Court  of  Appeals.  The 
Court  consisted  of  three  Judges.  Two  of  them  reappointed 
a first  cousin  of  the  third  Judge  as  a commissioner.  The 
third  Judge  declined  to  vote  for  the  reappointment  because 
of  his  relationship  with  the  commissioner.  The  Court  de- 
cided this  was  not  nepotism,  since  the  reappointment  was 
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made  by  the  two  Judges  who  were  not  kin  to  the  commis- 
sioner., saying,,  l.c.  950: 

"*  * * The  essence  of  the  provision  and 
likewise  of  said  decision  is  the  power 
of  appointment  vested  in  one  and  the  suc- 
cessful exercise  thereof  by  him  in  ac- 
complishing the  appointment  of  his  rela- 
tive. Action,  direct  or  indirect,  not 
inaction  is  prohibited.  * * 


It  is  thus  clear  that  a school  director  who  casts  a 
necessary  or  deciding  vote  to  employ  a relative  within  the 
prohibited  degree  forfeits  his  office.  However,  if  the 
appointment  is  made  without  action  by  the  director  related 
to  the  proposed  employee,  the  appointment  is  valid,  and  the 
school  director  does  not  forfeit  his  office. 

In  answer  to  your  inquiry  as  to  whether  a school 
director  can  enter  into  contracts  with  the  Board  of  Educa- 
tion to  furnish  supplies  and  equipment,  I am  enclosing  an 
opinion  of  this  office  rendered  to  the  Honorable  Fred  C. 
Bollow,  Prosecuting  Attorney  of  Shelby  County,  on  June  30j 
1948,  and  an  opinion  to  the  Honorable  Homer  L.  Swenson, 
Prosecuting  Attorney  of  Wright  County,  dated  July  17 * 1950. 
It  is  believed  that  these  two  opinions  answer  your  questions 
concerning  pecuniary  relationship  between  a school  director 
and  the  school  board  except  as  to  whether  a director  sell- 
ing supplies  and  equipment  to  his  Board  forfeits  his  office. 

Selling  of  supplies  by  a director  to  the  school 
board  with  knowledge  of  the  illegality  thereof,  may  be  con- 
sidered "willful  misconduct  or  misdemeanor  in  office,"  pro- 
hibited by  Section  558. 160,  RSMo  1949: 

"Every  officer  or  person  holding  any 
trust  or  appointment,  who  shall  be 
convicted 1 of  any  wlllfull  misconduct 
or  misdemeanor  in  office,  or  neglect 
to  perform  any  duty  enjoined  on  him 
by  law,  where  no  special  provision 
is  made  for  the  punishment  of  such 
misdemeanor,  misconduct  or  negligence, 
shall  be  punished  by  fine  not  exceed- 
ing five  hundred  dollars,  or  by  im- 
prisonment in  the  county  Jail  not  ex- 
ceeding one  year,  or  by  both  such  fine 
and  impri sonment . " 


(Underscoring  ours.) 
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An  officer  convicted  of  any  official  misconduct 
or  misdemeanor  in  office  forfeits  his  office,  and  may  be 
summarily  removed  by  the  Court  in  which  convicted: 


"558.130.  Conviction,  effect  of. --Every 
person  who  shall  be  convicted  of  any  of 
the  offenses  mentioned  in  sections  558.010 
to  558.120  shall  be  forever  disqualified 
from  holding  any  office  of  honor,  trust 
or  profit  under  the  constitution  and  laws 
of  this  state,  and  from  voting  at  any  elec- 
tion; and  every  officer  who  shall  be  con- 
victed of  any  official  misdemeanor  or  mis- 
conduct in  office,  or  o £ any  offense  which 
is  by  this  or  any  other  statute  punishable 
by  disqualification  to  hold  office,  shall, 
in  addition  to  the  other  punishment  pre- 
scribed for  such  offenses,  forfeit  his  of- 
fice." 


(Underscoring  ours.) 

Thus,  in  State  vs.  Lawrence,  45  Mo.  492,  the  trial 
court  (St.  Louis  Court  of  Criminal  Corrections)  upon  con- 
viction of  a Justice  of  peace  for  misdemeanor  in  office, 
as  part  of  the  sentence,  deprived  the  defendant  of  his  of- 
fice. The  Appellate  Court  declared  that  forfeiture  of  of- 
fice could  be  declared  as  punishment,  even  though  in  this 
case  the  particular  trial  court  exceeded  their  jurisdic- 
tion (later  given  them  by  legislative  enactment.) 

Public  policy  against  such  relationship  between 
a Board  and  a Board  Member,  as  expressed  by  the  Courts, 
is  so  strong  as  to  prohibit  such  contracts  by  the  Board, 
even  though  the  interested  Member  abstains  from  any  pro- 
ceedings in  relation  to  such  sales. 

CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that: 

l)  A director  of  a Board  of  Education  who  names 
or  appoints  or  casts  a necessary  or  deciding  vote  in  favor 
of  naming  or  appointing  to  public  office,  or  employment, 
any  relative  within  the  fourth  degree,  by  consanguinity  or 
affinity,  forfeits  his  office;  and. 
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2)  A director  selling  supplies  and  equipment 
to  the  Board  of  Education  on  which  he  serves  may  be 
guilty  of  misconduct  or  misdemeanor  in  office,  and 
upon  conviction  therefor  may  be  removed  from  office. 
Contracts  between  the  director  and  board  are  void, 
even  though  the  interested  member  abstains  from  vot- 
ing. 


The  foregoing  opinion,  which  I hereby  approve, 
was  prepared  by  my  Assistant,  Mr.  Paul  McGhee. 

Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 


SOCIAL  SECURITY: 
COUNTY  CLERK: 


\ 

Efiective  date  of  additional  compensation 
for  county  clerks  for  performing  duties 
imposed  after  county  elects  to  acceDt 
provisions  of  State  Social  Security' Law. 


May  28,  1953 


Honorable  James  T.  Riley 
Prosecuting  Attorney  of 
Cole  County 

Jefferson  City,  Missouri 
Dear  Sir: 

Reference  is  made  to  your  recent  request  for  an  official 
opinion  of  this  office  which  request  reads  as  follows: 

"The  County  Court  of  Cole  County 
has  requested  that  I secure  your 
interpretation  of  Section  51*415 
Cum.  Cupp.  1951*  The  above  section 
was  approved  by  the  Governor  on  Dec- 
ember 20,  1951,  and  became  effective 
on  that  date. 

"On  January  15,  1953,  the  Cole  County 
Court  made  an  order  accepting  the  pro- 
visions of  Chapter  105  Cum.  Supp.  1951 
and  in  that  order  the  effective  date  o 
the  contributions  was  determined  to  be 
January  1,  1951*  The  services  required 
by  Section  51.415  have  been  performed  by 
the  County  Clerk  and  his  deputy  since 
January  15,  1953*  No  services  were  per- 
formed by  the  County  Clerk  prior  to  that 
time,  as  the  County  had  not  elected  to 
accept  the  provisions  of  the  Social 
Security  Law. 

"Notwithstanding  the  fact  the  County 
Clerk  performed  no  services  during  the 
calendar  years  1951  and  1952,  is  the 
County  Clerk  entitled  to  the  Increased 
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annual  compensation  for  the  calendar 
years  1951  and  1952,  by  virtue  of  the 
order  of  the  Court  making  the  contri- 
butions retroactive  to  January  1,  1951." 

You  state  that  on  January  15,  1953,  Cole  County,  by  order  of 
the  County  Court,  elected  to  accept  the  provisions  of  the  recently 
adopted  Social  Security  Law  relating  to  public  employees,  Chapter 
105,  Cumulative  Supplement  1951*  Likewise,  by  court  order,  the 
effective  date  of  the  contributions  imposed  was  determined  to  be 
January  1,  1951,  as  authorized  by  the  State  and  Federal  Acts. 
Section  51*415,  to  which  you  refer  and  about  which  you  inquire 
reads  as  follows: 

"1.  In  all  counties  of  class  three  and 
four  which  shall  enter  into  an  agreement 
with  the  state  agency  to  place  county  em- 
ployees under  the  Federal  Social  Security 
Act  in  accordance  with  the  provisions  of 
sactions  105.300  to  105.450  RSMo  1949,  it 
shall  be  the  duty  of  the  county  clerk  to 
keep  necessary  records,  collect  contri- 
butions of  county  employees  and  remit  the 
same  to  the  state  agency,  and  do  all  other 
administrative  acts  required  by  the  agree- 
ment or  by  ruling  of  the  federal  or  state 
agency  in  order  to  carry  out  the  purposes 
of  the  aforesaid  law. 

"2.  In  addition  to  the  compensation  now 
provided  by  law  for  said  county  clerks, 
and  in  consideration  of  the  additional 
duties  imposed  upon  them  by  this  section, 
they  shall  receive  compensation  payable 
in  twelve  equal  monthly  installments  out 
of  the  county  treasury  in  the  following 
amounts : 

"(1)  In  counties  of  class  three, 
eight  hundred  dollars  per  annum; 

”(2)  In  counties  of  class  four, 
six  hundred  dollars  per  annum. 

"(3)  In  counties  of  class  three 
the  salary  of  the  deputy  county 
clerk  shall  be  increased  three 
hundred  dollars  per  year  to  be 
paid  in  twelve  equal  monthly  in- 
stallments. 
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"(4)  In  counties  of  class  four 
the  salary  of  the  deputy  county 
clerk  shall  be  increased  two  hun- 
dred forty  dollars  per  year  to  be 
paid  in  twelve  equal  monthly  in- 
stallments. " 

You  inquire  as  to  whether  or  not  the  County  Clerk,  under  the 
provisions  of  this  section  and  the  facts  stated,  is  entitled  to 
the  increased  compensation  for  the  years  1951  and  1952.  Before 
determining  this  question,  we  wish  to  make  reference  to  certain 
rules  of  statutory  construction.  The  primary  rule  is  to  ascertain 
and  give  effect  to  the  lawmakers  intent  from  the  words  used  and 
put  upon  such  language  its  plain  and  rational  meaning,  taking  into 
consideration  the  purpose  sought  to  be  accomplished  by  the  Act. 
Roberts  v.  City  of  St.  Louis,  242  S.  W.  (2d)  293,  and  statutes  must 
be  held  to  operate  prospectively  unless  the  intent  is  clearly  ex- 
pressed or  the  language  of  the  statutes  admits  of  no  other  con- 
struction, Lucas  v.  Murphy,  156  S.  W.  (2d)  686.  Specifically,  in 
regard  to  compensation  statutes,  it  is  stated  in  67  C.  J.  S., 
Officers,  Section  93,  as  follows: 

"The  usual  rules  of  interpretation 
are  applied  in  determining  the  intent 
of  the  legislature  and  the  meaning  of 
an  enactment  in  so  far  as  concerns  the 
construction  of  statutes  relating  to 
the  compensation  of  public  officers 
must  be  strictly  construed  in  favor 
of  the  government,  and  an  officer  is 
entitled  only  to  that  which  is  clearly 
given.  * * * 

"Words  in  a statute  simply  specifying 
that  an  officer  shall  receive  a desig- 
nated compensation  have  no  retroactive 
effect  unless  there  is  something  in  the 
language  indicating  it.  * * *" 

With  these  rules  in  mind,  we  now  look  to  Section  51.415* 

This  section  provides  that  in  all  counties  of  the  third  and  fourth 
class  which  adopt  the  provisions  of  the  State  Social  Security  Law, 
it  shall  be  the  duty  of  the  county  clerk  to  keep  necessary  records, 
collect  contributions  and  remit  same  to  the  state  agency,  and  do  all 
other  administrative  acts  required  by  the  agreement  or  by  ruling  of 
the  federal  or  state  agency  necessary  to  carry  out  the  purpose  of 
the  law.  It  is  then  provided  that  in  addition  to  the  compensation 
provided  by  law  "and  in  consideration  of  the  additional  duties  im- 
posed * * *by  this  section,"  the  several  county  clerks  shall  receive 
the  following  enumerated  compensation.  The  clear  and  stated  pur- 
pose of  the  act  is  to  compensate  clerks  for  the  additional  duties 
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imposed.  Prior  to  January  15,  1953,  the  County  Clerk  of  Cole 
County  had  no  additional  duties  and  while  although  the  contri- 
butions were  collected  as  of  January  1,  1951,  this,  of  course, 
was  done  by  the  Clerk  after  the  date  the  county  court  authorized 
participation  in  the  program.  We  cannot  conceive,  nor  is  it 
indicated  from  the  language  employed,  that  it  was  the  legislative 
intention  to  provide  additional  compensation  prior  to  the  time 
the  Clerk  actually  undertook  the  additional  duties  or  before  the 
effective  date  of  the  act  itself.  On  the  contrary,  the  opposite 
conclusion  is  clearly  manifested. 


CONCLUSION 


Therefore  in  the  premise,  it  is  the  opinion  of  this  office 
that  where  a county  of  the  third  class,  by  order  of  the  county 
court  dated  January  15,  1953,  elects  to  accept  the  provisions  of 
the  State  Social  Security  Law  and  likewise,  by  court  order  de- 
termines that  contributions  shall  be  imposed  and  collected  as  of 
January  1,  1951,  as  authorized  by  the  State  and  Federal  Acts, 
the  County  Clerk,  charged  with  the  duty  of  keeping  necessary 
records,  collecting  and  remitting  contributions  to  the  state 
agency  and  performing  other  administrative  acts  required  to  car- 
ry out  the  purpose  of  the  law,  is  not  entitled  to  the  additional 
compensation  provided  in  Section  51*415  for  such  additional  duties, 
for  the  years  1951  and  1952, 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr,  D.  D.  Guffey, 

Very  truly  yours, 


JOHN  M,  DALTON 
Attorney  General 
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PUBLIC  RECORDS:  Notice  of  proposed  change  in  contract  required  to  be 
OFFICERS:  filed  under  Section  295*100,  RSMo  19^9  > is  a public 

record  and  subject  to  inspection  by  the  members  of 
the  public. 


May  26,  1953 


Mr.  Daniel  C.  Rogers 
Chairman 

Missouri  State  Board  of  Mediation 
Jefferson  City,  Missouri 

Dear  Mr.  Rogers: 

This  will  acknowledge  receipt  of  your  request  for  an  opinion 
which  reads  in  part: 

"Section  29^*100  of  the  King-Thompson  Act  pro- 
vides that  the  parties  to  a labor  contract  in 
public  utilities  shall  give  each  other 

' * . . .at  least  a 60  day  notice  of  desired 
changes  . . . .’ 

in  the  existing  contract  and  it  further  provides 
that  the  parties  shall 

' . * . • file  a copy  of  such  desired  changes 
with  the  State  Board  of  Mediation  at  least 
60  days  before  the  date  fixed  for  the  ter- 
mination of  said  contract,  agreement  or 
understanding. ’ 

"The  question  arises  whether  the  above  notices 
of  desired  changes  filed  in  the  office  of  the 
State  Board  of  Mediation  are  open  to  public 
perusal." 

Section  295*100,  RSMo  19^9 » reads: 

"1.  In  the  case  of  all  existing  labor  contracts, 
agreements  or  understandings  which  do  not  pro- 
vide for  at  least  a sixty-day  notice  of  desired 
changes  and  which  contracts,  agreements  or  under- 
standings terminate  after  seventy  days  following 
the  effective  date  of  this  chapter,  the  parties 


Mr.  Daniel  C.  Rogers 


thereto  shall  nevertheless  inform,  in  writing, 
the  other  party  or  parties  of  any  specific 
changes  desired  to  be  made  in  said  contract, 
agreement  or  understanding  and  file  a copy 
of  such  desired  changes  with  the  state  board 
of  mediation  at  least  sixty  days  before  the 
date  fixed  for  the  termination  of  said  con- 
tract, agreement  or  understanding. 

"2.  In  the  case  of  labor  contract,  agree- 
ments or  understandings  terminating  within 
seventy  days  after  this  chapter  shall  become 
effective,  the  parties  thereto  shall  forth- 
with, or  not  later  than  ten  days  after  the 
effective  date  of  this  chapter,  inform  the 
other  party,  in  writing,  of  the  specific 
changes  desired  to  be  made  in  seid  contract, 
agreement  or  understanding  and  promptly  file 
a copy  of  such  demands  with  the  state  board 
of  mediation." 

Under  the  foregoing  statute  it  clearly  requires  the  notice 
and  copy  of  desired  changes  in  said  contract  provided  for  therein 
to  be  filed  with  the  State  Board  of  Mediation  and  specifies  the 
particular  time  for  such  filing.  We  are  cognizant  of  the  fsct 
that  in  all  probability  the  legislative  intent  in  enacting  said 
statute  wrs  to  merely  apprise  said  board  of  the  particular 
change  desired  in  said  agreement,  understanding  or  contract  so 
that  said  board  might  proceed  with  conferences  between  the 
contracting  parties  in  an  effort  to  negotiate  some  amicable 
settlement  between  said  parties  and  thereby  avoid  strikes  and 
the  discontinuance  of  the  public  services  to  the  public. 

There  is  considerable  authority  holding  that  such  a filing, 
as  reouired  in  said  statute,  does  not  constitute  a public  record 
and,  therefore,  not  open  to  general  inspection  by  members  of  the 
public*  See  Vol*  5>3,  C.J.,  pp.  626,  627,  Vol.  76,  C.J.S.,  Sec. 
36,  p.  137, and  People  ex  rel.  Stenstrom  v*  Harnett,  226  N.Y.S. 
338>  l.c.  3l|l»  34^*  The  latter  decision  clearly  classifies  such 
a notice  as  required  to  be  filed  herein  with  the  Board  of  Medi- 
ation as  not  being  a public  document  and,  therefore,  not  open 
to  public  inspection. 

However,  in  rendering  this  opinion  we  are  confronted  with 
two  decisions  of  our  Supreme  Court  which  clearly  hold  contrary 
to  the  above.  The  first  is  State  ex  rel.  Eggers  vs.  Brown, 

134  SV»’  (2d)  28,  345  Mo  430 » wherein  the  court  held  that  certain 
records  required  to  be  kept  by  statute  in  the  branch  office  of 
the  commissioner  of  motor  vehicles  in  the  State  of  Missouri 
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were  public  records  and  open  to  public  inspection.  However,  in 
that  case  the  statute  under  consideration  specifically  reauired 
such  records  to  be  open  for  public  inspection.  In  so  holding, 
l.c.  30,  31,  the  court  said: 

"Section  7772,  Revised  Statutes  Missouri  1929, 

Mo.  St.  Ann.  § 777 2,  p.  5102,  provides  'uron 
receipt  of  an  application  for  registration  of 
a motor  vehicle  * * # the  commissioner  shall 
file  such  application  and  register  such  motor 
vehicle  * * * in  a book  to  be  kept  for  that 
purpose,  under  a distinctive  number  assigned 
to  such  motor  vehicle# 1 Then  the  section  sets 
out  certain  specific  records  required  to  be 
kept  and  provides:  * ( c ) the  commissioner  may 
keep  such  other  classifications  and  records 
as  he  may  deem  necessary,  (d)  ail  such  books 
and  records  shall  be  kept  open  to  public  in- 
spection during  reasonable  business  hours.' 

"Since  Section  77&0  authorizes  the  branch  ^ 
office  to  receive  applications  and  deliver 
certificates  and  number  plates,  and  Section 
777 2 requires  applications  to  be  filed  and 
registered  as  received,  we  think  the  statutes 
contemplate  that  records  shall  be  kept  in  the 
branch  offices  as  well  as  in  the  main  office. 

If  so,  such  records  are  'official'  records  or 
public  records  1 ecause  the  statute  requires 
them  to  be  kept  open  to  public  inspection. 

"True,  the  statute  does  not  specifically  refer 
to  'ditto  lists,*  but  it  does  include  'such 
other  * * records  as  (the  commisd  oner)  may 

deem  necessary'  and  the  commissioner  has  seen 
fit  to  keep  such  lints  in  the  branch  office 
and  to  keep  them  for  the  very  purpose  of  giving 
information  to  the  public.  Therefore,  we  hold 
such  lists  to  be  public  or  official  records." 

There  is  another  decision  which  we  feel  must  be  followed 
since  it  is  the  latest  ruling  of  the  Supreme  Court  of  this 
state  and  that  is  State  vs.  Henderson,  169  SW  (2d)  389,  l.c. 
392.  In  that  cose  the  supervisor  of  liquor  control  of  the 
State  of  Missouri  had  adopted  a regulation  conforming  to  the 
statutory  provision  requiring  liquor  dealers  to  submit  certain 
copies  of  invoices  to  the  supervisor  of  liouor  control.  State 
of  Missouri.  Mandamus  proceedings  were  instituted  in  the 
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Circuit  Court  of  Cole  County,  Missouri  to  force  the  supervisor 
of  liquor  control  to  permit  Inspections  of  such  records  and 
allow  them  to  be  copied  and  sold  by  the  parties  desiring  to 
inspect  and  copy  said  invoices.  The  court  in  ruling  made  no 
exceptions  and  said: 


"In  all  Instances  where,  by  law,  or  regulation, 
a document  Is  required  to  be  filed  in  a public 
office,  it  Is  a public  record  and  the  public 
has  a right  to  Inspect  it.  53  Corpus  Juris, 

Section  1,  Pares  60I4-  and  605:  Clement  v. 

Graham,  78  Vt.  290,  63  A.  ltyb,  Ann.  Cas.  1913E, 

1208 | Robinson  v.  1 ishback,  175  Ind.  132,  93 
N.E.  666,  L.R.A.  1917B,  1179,  Ann.  Cas.  1913B, 

1271;  State  ex  rel.  Eggers  v.  Brown,  3^5  Mo. 

1+30 , 13l{.  S.W.  2d  28." 

So  It  appears  to  be  that  the  law  is  fairly  well  settled  in 
this  state  that  the  surest  method  of  preventing  public  inspec- 
tion of  any  public  document  filed  with  a public  officer  is  to  so 
provide  by  statute. 


COHCLUSI OR. 

Therefore,  It  is  the  opinion  of  this  department,  in  view 
of  the  decision  of  State  vs.  Henderson,  supra,  that  said  notice 
of  proposed  change  in  agreement,  contract  or  understanding 
required  to  be  filed  with  the  State  Board  of  Mediation  under 
Section  295.100,  RSMo  19^-9»  is  a public  record  and  subject  to 
inspection  by  the  members  of  the  general  public. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Aubrey  R.  Hammett,  Jr. 

Yours  very  truly. 


PH : sw 


JOHN  M.  DALTOH 
Attorney  General 


CIRCUIT  CLERK:  In  criminal  appeals  it  is  the  duty  of 

COURT  REPORTER:  the  clerk  and  the  court  reporter  to 

make  out  and  certify  to  the  proper 
appellate  court  a full  transcript;  the 
costs  are  not  required  to  be  advanced. 


May  26,  1953 


c 
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Honorable  Lawson  Rorajue 
Prosecuting  Attorney  of 
Macon  County 
Macon,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  office  which  reouest  reads  in  part  as  follows: 

"This  defendant  was  charged  with 
tampering  with  a motor  vehicle  and 
convicted  after  a jury  trial. 

"After  the  conviction,  he  filed  one 
or  more  motions  to  appeal  as  a poor 
person  and  also  contended  that  because 
of  the  novelty  of  the  charge  in  the  in- 
formation and  the  uncertainty  of  the 
law,  he  should  be  permitted  to  appeal 
at  the  expense  of  the  State  and  after 
a hearing  as  to  his  financial  circum- 
stances, Judge  Libby  overruled  this  motion 
or  motions.  His  attorney  is  now  demanding 
that  the  Court  Reporter  and  the  Circuit 
Clerk  prepare  the  transcript  without  paying 
or  offering  to  pay  for  same.  Both  Judge 
Libby  and  I take  the  position  that  the 
Court  Reporter  and  the  Circuit  Clerk  are 
not  required  to  so  prepare  the  transcript. 

"Under  the  facts  outlined  above,  will  you 
please  furnish  me  with  your  opinion  on  the 
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following  question:  Are  the  Court 
Reporter  and  the  Circuit  Clerk  or 
either  of  them  required  to  prepare 
and  furnish  a transcript  of  appeal  to 
the  defendant  under  Section  23. OS  of 
the  Rules  of  Criminal  Procedure  or 
Sections  547.110,  547.120  and  547.130, 

R.  S.  Mo.  1949,  or  any  other  applicable 
provisions  of  law,  without  being  paid 
for  such  transcript  in  advance?" 

Section  547.110  RSKo  1949,  prescribes  the  duties  of  the 
clerk  in  regard  to  preparing  a transcript  and  certifying  the 
same  to  the  proper  appellate  court  where  an  appeal  shall  operate 
as  a stay  of  proceedings  and  reads  as  follows: 

"When  any  appeal  shall  be  taken  or 
writ  of  error  issued,  which  shall 
operate  as  a stay  of  proceedings  it 
shall  be  the  duty  of  the  clerk  of  the 
court  in  which  the  proceedings  were 
had  to  make  out  a full  transcript  of 
the  record  in  the  cause  including  the 
bill  of  exceptions,  judgment  and  sen- 
tence, and  certify  and  transmit  same 
to  the  office  of  the  clerk  of  the  proper 
appellate  court  without  delay;  provided, 
however,  that  any  abbreviated  or  partial 
transcript  of  the  evidence  and  oral  pro- 
ceedings, in  narrative  form  or  otherwise 
which  the  defendant  or  his  attorney  for 
the  state  may  agree  upon  in  writing  as 
sufficiently  presenting  to  the  appellate- 
court  the  issues  involved  on  such  appeal, 
shall  be  deemed  and  taken  as  sufficient 
on  such  appeal  and  shall  by  the  clerk  be 
incorporated  in  the  transcript  of  the 
record  certified  and  transmitted  by  him 
to  the  appellate  court,  instead  of  the 
bill  of  exceptions  mentioned  above." 

Section  547.120  provides  that  in  cases  where  the  appeal 
does  not  operate  as  a stay  of  proceedings,  a transcript  shall 
be  made  out,  certified  and  returned  upon  the  application  of  the 
appellant  and  further  provides  that  the  costs  of  the  transcript 
shall  not  be  required  in  advance.  Said  section  reads  as  follows: 
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"When  the  appeal  or  writ  of  error 
does  not  operate  as  a stay  of  pro- 
ceedin  s,  such  transcript  shall  be 
made  out,  certified  and  returned,  on 
the  application  of  the  appellant  or 
plaintiff  in  error,  as  in  civil  cases, 
except  that  the  costs  of  the  transcript 
shall  not  be  required  in  advance," 

The  Supreme  Court  in  several  instances  has  had  occasion  to 
interpret  these  two  provisions  in  regard  to  the  duties  of  the 
clerk  and  court  reporter.  In  the  case  of  State  ex  rel,  v.  Daily, 
45  Mo,  153,  the  court  held  that  Section  547,110  was  mandatory 
and  that  it  was  the  duty  of  the  clerk  to  make  out  and  certify  a 
transcript  although  no  costs  were  advanced.  The  court  in  its 
opinion  said: 

"The  duty,  then,  of  sending  up  a 
proper  transcript,  upon  supersedeas 
in  a criminal  prosecution,  is  imper- 
ative, and  is  personal  to  the  clerk, 
without  the  application  of  the  accused. 

It  becomes  essential  to  the  further 
prosecution  of  the  case,  and  to  the 
execution  of  the  judgment,  in  which 
the  accused  may  have  no  interest;  is  a 
duty  imposed  after  an  order  of  super- 
sedeas by  the  court  or  a judge,  and  is 
essential  to  the  object  of  the  order; 
and  for  the  performance  of  this  duty  the 
law  imposes  upon  no  one  the  obligation 
of  advancing  the  fees." 

In  the  case  of  State  ex  rel.  v.  Ittner,  315  Mo.  6S,  the 
Supreme  Court  held  that  the  duty  of  the  clerk  was  mandatory  in 
the  following  language: 

"Aside  from  the  points  discussed  it  is 
the  statutory  duty  of  the  clerk  in  cases 
of  this  character  when  an  appeal  is  granted 
to  make  out  and  certify  to  this  court  a 
full  transcript  of  the  record  including 
the  bill  of  exceptions,  judgment  and  sen- 
tence. This  duty  is  mandatory,  although 
no  request  is  made  therefor.  * * *" 

And  further  cited  with  approval  the  Daily  case,  supra,  as 
follows: 
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"*In  State  ex  rel.  Killer  v.  Daily,  Cir. 

Clerk,  45  Mo.  153,  this  court  held  that 
Section  4102,  requiring  the  clerk  to  send 
up  a proper  transcript,  was  imperative  and 
personal  to  the  clerk  and  that  this  duty 
should  be  performed  without  the  application 
of  the  accused  and  that  the  law  imposes  upon 
no  one  the  obligation  of  advancing  the  fees. 

A like  ruling  was  made  in  State  v.  Armstrong, 

46  Mo.  5#8,  in  which  Miller  v.  Daily  was  ex- 
pressly affirmed.*" 

In  the  case  of  State  v.  McCarver,  113  Mo.  602,  the  Supreme 
Court  held  that  under  Section  547.120  it  was  the  duty  of  the 
clerk  to  make  out,  certify  and  return  a full  transcript  and  that 
he  had  no  authority  to  require  the  costs  of  the  transcript  in 
advance.  We  note  the  following  from  the  opinion  of  the  court, 

1.  c.  605: 

"Under  the  provision  of  section  4294, 

Revised  Statutes,  1SS9,  the  clerk  was 
required  on  the  application  of  the 
defendant  to  make  out,  certify  and 
return  a full  transcript  of  the  record, 
etc.,  in  the  cause,  and  he  had  no  author- 
ity to  require  the  costs  of  the  trans- 
cript in  advance.  His  excuse,  therefore, 
in  not  making  out  the  transcript,  which 
excuse  has  been  hereinbefore  quoted 
respecting  the  poverty  and  inability 
of  the  defendant  to  pay  for  the  much- 
needed  transcript  was  not  a legal  excuse; 

* * 

See  also  State  v.  Dempsey,  16S  Mo.  App.  293  and  State  v. 
Chilton,  200  S.  W.  745,  as  to  the  duty  of  the  clerk. 

From  the  foregoing  authority,  we  believe  that  it  is  clearly 
the  duty  of  the  clerk  to  make  out  and  certify  to  the  proper 
appellate  court  a full  transcript  where  the  appeal  operates  as  a 
stay  of  proceedings  and  uoon  the  application  of  the  appellant  in 
cases  where  the  appeal  does  not  operate  as  a stay  of  proceedings 
and  that  in  either  case  he  has  no  authority  to  require  the  costs 
of  the  transcript  in  advance.  We  note  from  the  facts  submitted 
that  the  appellant  has,  by  and  through  his  attorney,  made  appli- 
cation for  a transcript. 

You  likewise  inquire  as  to  the  duty  of  the  reported  to 
prepare  and  furnish  a transcript.  In  the  Ittner  case,  supra,  the 
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court  referred  to  the  duty  of  the  reporter  after  noting  the 
mandatory  duty  of  the  clerk  and  said: 

"This  being  true,  it  is  the  statutory 
duty  of  the  stenographer  to  make  a 
transcript  of  his  notes  taken  in  cases 
of  this  character  when  appealed,  although 
not  ordered  and  paid  for  by  aopellant. 

To  hold  otherwise  would  prevent  the  clerk 
from  performing  his  statutory  and  mandatory 
duty,  defeat  the  purpose  of  Section  4102, 

Revised  Statutes  1919,  and  obstruct  the 
orderly  administration  of  justice;  * * ♦ 
while  the  duty  imposed  by  it  is,  by  its  terms, 
personal  to  the  clerk  * * *,  the  clerk  cannot, 
under  our  present  system  of  making  and  pre- 
serving records  of  the  trial  of  cases,  perform 
the  duty  enjoined  without  the  aid  of  a steno- 
grapher who,  as  well  as  the  clerk,  is  an 
officer  of  the  court.  * * *" 

In  the  case  of  State  ex  rel.  v.  Wofford,  121  Mo,  61,  1,  c. 
74,  the  court  said: 

"*  * *Certainly  it  will  be  no  greater 
burden  on  the  stenographer  to  perform 
his  duty  than  on  the  clerk,  and  the  clerk 
can  not  perform  his  duty  until  the  steno- 
grapher transcribes  the  portion  of  his 
record,  that  is  in  the  notes.  * * »" 


The  reasoning  in  the  Ittner  and  Wofford  cases  would,  of 
course,  be  applicable  to  cases  where  the  appeal  taken  does  not 
operate  as  a stay  of  proceedings  and  where  the  appellant  must 
make  application  for  a transcript.  For  the  clerk  can  no  more 
perform  his  duty  in  such  cases  than  in  cases  where  he  is  required 
to  certify  a transcript  without  application.  Of  course,  we  do  not 
mean  to  hold  that  the  reporter  must  furnish  a transcript  directly 
to  the  appellant  but  rather  that  he  must  prepare  a transcript  to 
be  certified  by  the  clerk  of  the  proper  appellate  court. 

Having  first  examined  the  statutes  bearing  upon  your  question, 
what  then  is  the  effect  of  Rule  2&,0&  of  the  Rules  of  Criminal 
Procedure  upon  these  provisions?  This  rule  provides  as  follows: 

"The  distinction  between  the  * record 
proper*  and  the  *bill  of  exceptions* 
for  the  purpose  of  determining  what 
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may  be  submitted  to  the  appellate 
court  in  a criminal  case  appealed 
from  a trial  court  is  abolished.  The 
transcript  on  appeal  shall  be  settled, 
prepared,  served  and  filed  in  the  manner 
provided  for  in  civil  cases;  except  that 
in  those  cases  where  the  appellant  has 
been  sentenced  to  suffer  death,  it  shall 
be  the  duty  of  the  clerk  of  the  trial  court 
to  prepare,  serve  and  file  the  transcript 
on  appeal  in  conformity  with  the  require- 
ments of  this  Rule;  and  except  also  that 
if  the  appellant  does  not  print  the  trans- 
cript on  appeal,  it  shall  not  be  necessary 
for  him  to  deliver  to  respondent  a copy 
thereof  after  the  date  on  which  the  appel- 
ant is  required  to  file  said  transcript 
with  the  clerk  of  the  appellate  court  as 
is  provided  in  civil  cases.  The  attorney- 
general  may  direct  that  the  transcript  shall 
include  all  of  the  evidence  in  any  felony 
case.” 

This  rule  provides,  in  so  far  as  we  are  concerned,  that  the 
transcript  on  apoeal  shall  be  settled,  prepared,  served  and  filed 
in  the  manner  provided  for  in  civil  cases,  except  that  where  the 
apoellant  has  been  sentenced  to  suffer  death,  it  shall  be  the  duty 
of  the  clerk  of  the  trial  court  to  prepare,  serve  and  file  the 
transcript  on  appeal.  It  has  always  been  the  rule  in  regard  to 
capital  cases,  under  Section  547.110,  that  the  duty  of  sending  up 
the  transcript  was  personal  to  the  clerk.  State  ex  rel.  v.  Daily 
and  State  ex  rel.  Ittner,  supra.  Likewise,  it  has  been  the  rule 
that  in  non-capital  cases  the  transcript  was  to  be  made  out,  certi- 
fied and  returned  as  in  civil  cases  unon  the  application  of  the 
appellant.  In  other  words,  the  duty  devolved  upon  the  appellant 
to  see  that  a perfect  transcript  was  filed  and  upon  application  of 
the  appellant  the  clerk  was  to  make  out,  certify  and  return  the 
transcript  as  in  civil  cases.  In  the  case  of  State  v.  Dempsey, 

168  Mo.  App.  298,  1.  c.  300,  the  court  said: 

"*  * *But  in  the  absence  of  such  trans- 
cript we  are  constrained  to  ascertain 
upon  whom  the  duty  devolved  of  filing 
a perfect  transcript.  Section  5308, 

Revised  Statutes  1909,  imposes  such 
duty  on  the  clerk  of  the  circuit  court 
in  criminal  causes  where  the  appeal 
operates  as  a stay  of  proceedings. 

Section  5309  puts  the  duty  on  the  appel- 
lant where  the  appeal  does  not  operate 
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as  a stay  of  proceedings  and  provides 
that  on  the  application  of  the  appellant, 
the  clerk  of  the  circuit  court  shall  make 
out,  certify  and  return  the  transcript 
*as  in  civil  cases  except  that  the  costs 
of  the  transcript  shall  not  be  required  in 
advance. *" 

It  is  our  view  that  Rule  23.08,  in  this  regard,  is  consistent 
with  the  already  noted  statutory  provisions,  and  that  since  Rule 
28.08  does  not  make  reference  to  the  costs  of  the  transcript  on 
appeal,  Section  547.120  is  controlling  and  such  costs  would  not 
be  required  in  advance. 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  office  that  when  an 
appeal  is  taken  from  a criminal  conviction  it  is  the  mandatory 
duty  of  the  clerk  of  the  court  in  which  the  proceedings  were 
had  to  make  out  a full  transcript  of  the  record  and  certify  the 
same  to  the  office  of  the  clerk  of  the  proper  appellate  court, 
and  for  the  performance  of  this  duty  the  law  imposes  upon  no 
one  the  obligation  of  advancing  costs. 

We  are  further  of  the  opinion  that  it  is  the  duty  of  the 
reporter  to  furnish  the  clerk  a transcript  of  his  notes  taken 
in  the  cause,  likewise  without  the  costs  being  advanced. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  D.  D.  Guffey. 


Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 
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DITCHES: 

DRAINAGE  DISTRICT: 


Sections  2l[.6.200  and.  2i|.6*210,  ftSMo  194-9* 
: prohibiting  certain  obstructions  of 
: drainage  ditches,  do  not  apply  to  acts 
: done  by  the  State  Highway  Commission. 


June  2lf , 1953 


Honorable  Lawson  Romjue 
Prosecuting  Attorney  - 
Macon  Counter 
Macon,  Missouri 

Dear  Mr.  Romjue: 

By  your  letter  of  June  11,  1953*  you  requested 
an  official  opinion  as  follows: 

mA  land  owner  in  this  county  has  organized 
himself  as  a private  drainage  district 
under  the  name  of  Private  Rock  Branch 
Drains  *e  and  Levee  District.  A relocation 
of  U.S.  Highway  No.  36  crosses  a drainage 
ditch  of  the  District.  The  State  Highway 
Commission  instituted  condemnation  pro- 
ceedings  to  acquire  the  necessary  property 
interest  to  go  over  the  land  and  ditch  in 
question  and  the  land  owner  and  District 
have  filed  exceptions  to  the  commissioner^ 
report. 

’’Under  the  construction  plan  of  the  State 
Highway  Commission,  the  crossing  of  the 
drainage  ditch  is  by  means  of  ai  earthen 
fill  with  a 1±2  inch  flat  bottom  tube  or 
pipe  to  allow  the  water  to  flow  under- 
neath the  earthen  fill;  the  land  owner 
and  District  are  not  satisfied  with  this 
t?rpe  of  crossing  because  he  or  it  contends 
that  the  elevation  is  not  right  and  also 
that  the  pipe  will  not  carry  the  water 
and  also  will  fill  up  by  sedimentation. 

A suit  seeking  a permanent  injunction 
has  been  filed  by  the  District  against 
the  State  Highway  Commission  and  a second 
suit  has  been  filed  by  the  District  a~ainst 
the  contractor,  which  I understand  is  an 
Illinois  corporation,  also  socking  a per- 
manent injunction.  The  Division  Engineer 
of  the  State  Highway  Commission  here  in 
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Macon  has  advised  me  that  the  re-location 
and  plans  are  entirely  regular  and  approved 
by  the  State  Highway  Commission* 

"The  land  owner  (who  is  really  the  District) 
has  conferred  with  me  and  left  a letter  with 
me,  copy  of  which  I am  enclosing#  He  of 
course  is  seeking  by  any  and  all  means  pos- 
sible to  prevent  the  construction  of  the  re- 
location in  the  manner  which  the  State  High- 
way Commission  has  approved  and  is  doing 
the  work,  contending  that  a criminal  prose- 
cution should  be  instituted  under  the  pro- 
visions of  Sections  246*200  and  246*210* 

«««»««««« 

"Under  the  facts  outlined  in  this  letter, 
will  you  please  advise  me  (1)  what  my  duties 
as  the  Prosecuting  Attorney  are,  (2)  what 
discretion  I may  have  as  Prosecuting  Attorney 
to  either  not  file  an  information  or  to  await 
the  outcome  of  the  injunction  suits,  and  (3) 
if  it  is  your  determination  that  I should 
proceed  to  file  a criminal  information  or 
informations,  rtiat  officers  or  employees  of 
the  State  Highway  Commission  should  be  made 
defendants#" 

You  ask  whether  the  act  of  the  State  of  Missouri  in 
placing  an  earthen  fill  with  a 1|2  inch  flat  bottom  tube  or 
pipe  in  a drainage  ditch  is  within  the  purview  of  the  follow- 
ing sections: 

"246*200*— 1*  Ho  person,  corporation, 
county  court  or  other  municipal  corpora- 
tion shall  be  permitted  to  sink,  set,  or 
drive  any  posts,  pillars  or  piling  in  any 
of  the  ditches,  drains  or  watercourses 
constructed  by  any  district  organized 
under  the  laws  of  this  state  for  the  pur- 
pose of  erecting  any  bridge,  trestle  or 
covering  over  or  across  any  such  ditch, 
drain  or  watercourse*  All  supports  for 
any  such  bridges,  coverings  or  trestles 
shall  be  erected  or  placed  on  the  banks 
of  such  ditches,  drains  or  watercourses 
so  as  not  to  obstruct  the  flow  of  the 
water  therein*  ■»  ■»  ■»." 
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”21^6.210 •— 1.  It  shall  be  unlawful  for 
any  person,  persons,  association  or  cor- 
poration to  fill  up,  or  cause  to  be  fill- 
ed up,  injure,  impair  or  destroy  the  use- 
fulness of  any  drain,  levee,  ditch,  dike, 
revetment  or  other  works  now  constructed 
or  hereafter  constructed  in  any  drainage 
or  levee  districts  organized  under  the 
provisions  of  any  previous  existing  or 
future  laws  of  Missouri,  relating  to  the 
formation  of  drainage  or  levee  districts 
to  reclaim  swamp,  wot  and  overflowed  lands 
for  sanitary  or  agricultural  purposes* 

"2.  It  shall  also  be  unlawful  for  any 
person,  persons,  association  or  corpora- 
tion to  in  any  manner  throw  or  cause  to 
be  thrown,  fall  or  cause  to  be  fallen, 
place  or  cause  to  be  placed,  float  or 
cause  to  be  floated  any  tree,  tree  top, 
brush,  log  or  other  substance  in  any 
drain,  ditch,  floodway,  basin  or  other 
works  constructed  by  any  drainage  dis- 
trict constructed  in  this  state;  or  to 
build  any  fence,  dam,  or  other  works 
across  any  such  ditch;  or  to  pasture  any 
stock  on  any  levee  or  right  of  way  of 
any  levee  while  the  waters  in  the  river 
or  rivers,  are  at  or  near  flood  stage 
in  such  rivers;  or  to  use  any  such  levee 
for  road  purposes  by  driving  or  riding 
any  ass,  mule,  horse  or  oxen  on  the  top 
or  on  the  side  of  any  levee  or  by  driv- 
ing any  vehicle  thereon  at  any  time. 

* * ■»." 

In  determining  the  moaning  of  any  statute,  we  have 
certain  rules  of  statutory  construction  to  aid  and  guide  us. 
One  of  these  statutory  constructions  is  the  rule  "expressio 
unius  est  exclusio  alterius"  which  is  defined  by  the  St. 
Louis  Court  of  Appeals  in  City  of  Hannibal  vs.  Minor,  22H*. 
s. (2d)  598,  l.c.  6o 5: 

"There  is  a fundamental  principle  of 
construction  which  has  been  recognized 
and  applied  from  time  immemorial  by  our 
courts  to  such  questions  as  we  have  here. 

It  is  embodied  in  the  maxim:  'Expressio 
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uni us  est  exclusio  alterius*  which  means 
that  the  express  mention  of  one  thing, 
person  or  place  implies  the  exclusion 
of  another." 

Since  Section  246*200  specifically  prohibits  any 
"person,  corporation,  county  court  or  other  municipal  cor- 
poration" and  Section  246.210  specifically  prohibits  any 
"person,  persons,  association  or  corporation"  from  ob- 
structing drainage  ditches,  it  seems  that  the  action  of 
the  Legislature  in  specifically  naming  the  types  of  persons 
and  organisations  to  which  the  statutes  apply,  would,  apply- 
ing the  above  rule,  exclude  the  State  of  Missouri  and  its 
agents  from  the  penalties  therein  provided. 

There  is  another  doctrine  which  excludes  the  State 
from  the  operation  of  the  two  sections  in  question.  This 
doctrine  is  stated  by  59  C.J. , "Statutes",  Section  653, 
page  1103,  as  follows: 

"The  state  and  its  agencies  are  not 
to  be  considered  as  within  the  pur- 
view of  a statute,  however  general 
and  comprehensive  the  language  of  such 
act  may  be,  unless  an  intention  to  in- 
clude them  is  clearly  manifest,  as  where 
they  are  expressly  named  therein  or  in- 
cluded by  necessary  implication.  * * 

The  two  sections  in  question  do  not  expressly  name 
the  State  of  Missouri  or  its  agencies,  nor  does  the  language 
of  the  statutes  manifest  a clear  intention  to  include  the 
State  and  its  agencies.  Since  the  State  is  not  clearly  in- 
cluded within  the  statutes,  we  must  conclude  that  commission 
of  the  acts  prohibited,  when  done  by  the  State  and  its  agen- 
cies, is  not  criminal. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that 
Sections  246.200  and  246*210,  RSMo  1949#  do  not  apply  to 
the  State  Highway  Comission  in  the  discharge  of  their  of- 
ficial duties* 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  Paul  McGhee. 

Yours  very  truly. 


PMcG:lrt:irk 


JOHN  M.  DALTON 
Attorney  General 


SCHOOLS:  Private  individual  contracting  with  school 

district  for  transportation  of  public  school 
SCHOOL  DISTRICTS:  children  in  privately  owned  bus  may  also 

contract  with  parents  of  individual  children 
or  any  other  person  or  with  a private  school 
for  transportation  of  such  children  to  a 
private  school. 


August  27,  1953 


Honorable  F.  £•  Robinson 
Member,  House  of  Representatives 
Jefferson  City,  isaouri 

Dear  Hr.  Robinson: 

This  is  in  response  to  your  request  for  opinion  dated 
August  13,  1953*  which  reaus,  in  part,  as  follows: 

"The  people  of  ray  county  are  very  much 
disturbed,  since  the  recent  interpreta- 
tion of  the  scnool  bus  law  as  it  affects 
the  parochial  school  students. 

"I  am  asking  your  office,  at  this  time, 
for  an  opinion  on  the  following: 

"If  the  school  bus  is  owned  by  an  individual, 
can  this  private  bus  pick  up  private  as  well 
as  public  school  students,  transport  them 
and  collect  pay?  State  funds?" 

The  recent  Interpretation  referred  to  in  your  request 
must  be  the  cases  of  rtcVey  et  al  v.  Hawkins  et  al,  2$o  S.W. 

(2d)  927,  and  berghorn  et  al.  v.  Reorganized  School  Diet.  No.  6, 
Franklin  County,  iiissouri,  et  al.,  not  yet  reported. 

The  HcVey  case,  on  the  facts  tnerein,  held  unconstitutional 
the  provisos  at  the  end  of  Sections  165.140  and  165.143,  RSMo 
1949,  primarily  on  the  ground  that  under  the  Constitution  of 
iiissouri,  1945,  Section  5,  Article  XX,  the  public  school  fund 
cannot  be  used  for  any  purpose  othor  tnan  the  establishment  and 
maintenance  of  free  public  scuools. 
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The  Berghorn  case,  among  other  things,  condemned  and  held 
unlawful  the  intermingling  of  the  funds  of  a school  district  with 
those  of  a church  for  the  joint  operation  of  a school  bus. 

In  a previous  opinion  rendered  to  Honorable  William  L.  hungute, 
Prosecuting  Attorney  of  Lincoln  County,  under  date  of  August  27, 
1953,  this  office  has  ruled  that  a school  district  has  no  statutory 
autnorlty  to  provide  transportation  for  children  to  private  schools 
even  though  the  pro  rata  cost  of  transportation  is  paid  by  the  pri- 
vate school  child  so  transported. 

No  question  has  been  raised  as  to  the  power  of  a school  dis- 
trict to  contract  with  a private  individual  for  the  transporta- 
tion' of  children  to  public  schools,  and  we  raise  none  now.  The 
only  question  is  whether  the  private  individual  who  owns  a school 
bus  and  contracts  with  the  school  district  for  the  transportation 
of  public  scnool  children  in  a privately  owned  bus  may  also  con- 
tract with  the  parents  of  individual  children  or  any  otner  person 
or  with  a private  school  for  transportation  of  such  children  to 
the  private  school. 

Here  we  have  no  question  of  the  use  of  publio  funus  for 
transporting  children  to  private  scnools;  there  is  no  question 
of  an  intermingling  of  public  funds  with  those  of  a religious 
institution;  nor  is  the  school  district  ta&king  any  provision 
for  the  trans. ortation  of  private  scnool  children.  The  only  ac- 
tion with  regard  to  the  transportation  of  the  px‘ivate  scnool 
children  is  that  of  the  private  individual  who  owns  the  bus. 

The  only  funus  used  to  compensate  that  individual  therefor  are 
private  funds  and  not  public.  Therefore,  on  this  basis  we  are 
unable  to  see  on  what  theory  the  propriety  of  this  action  could 
logically  be  questioned. 

As  long  as  the  owner  of  the  bus  fulfills  his  contract  with 
the  public  school  district  to  transport  its  pupils  In  the  manner 
provided  by  the  contract,  and  as  long  as  there  exists  no  basis 
for  contention  that  public  funds  are  being  used  for  transportation 
of  children  to  private  schools,  or  that  there  is  an  unlawful  inter- 
mingling of  funds,  it  is  our  conclusion  that  a private  individual 
who  contracts  with  a scnool  district  for  the  transportation  of 
public  school  children  in  a privately  owned  bus  and  receives  pay 
therefor  from  public  x'unds  of  the  district  may  also  contract  with 
the  parents  of  individual  children  or  any  other  person  or  with 
a private  school  for  transportation  of  such  children  to  a private 
school,  transport  such  children  in  the  same  bus  used  in  trans- 
porting the  public  school  children  and  receive  pay  therefor  from 
such  private  individuals  or  private  school. 

CONCLULXL. 

It  is  the  opinion  of  this  office  that  a private  individual 
who  contracts  with  a school  district  for  the  transportation  of 
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public  school  children  in  a privately  owned  bus  and  receives  pay 
therefor  from  public  funds  of  the  district  may  also  contract  with 
the  parents  of  individual  children  or  any  other  person  or  with  a 
private  school  for  transportation  of  such  children  to  a private 
school,  transport  such  children  in  the  same  bus  used  in  transporting 
the  public  school  children  and  receive  pay  therefor  from  such  pri- 
vate individuals  or  private  school. 

The  foregoing  opinion,  which  1 hereby  approve,  was  prepared 
by  my  Assistant,  John  W,  inglish. 


Yours  very  truly. 


JOHN  M.  L ALTON 
Attorney  General 


AGRICULTU"— ' : ) 

STATE  VETERINARY  SURGEON : ) Deputy  state  veterinary  sur0eon  not 
PUBLIC  OFFICERS:  ) required  to  be  resident  of  Missouri* 


FILED 
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June  26,  1953 


Honorable  L*  A*  Rosner,  DV1.I 
State  Veterinarian 
Department  of  Agriculture 
Jefferson  City,  Missouri 

Dear  Mr*  Rosner: 


We  render  herewith  our  opinion  based  upon  your  request 
of  June  15#  1953 * which  request  reads  as  follows: 

“I  am  writing  in  connection  with  a 
situation  which  lias  confronted  this 
office  the  past  years  and  which  still 
prevails,  and  that  is  the  question 
regarding  eligibility  for  deputyship 
of  nonresident  veterinarians  residing 
along  the  borderlines  of  Missouri, 
licensed  to  practice  veterinary  medicine 
in  Missouri  and  whose  practice  does 
extend  into  the  State  of  Missouri* 

"This  presents  a rather  awkward  situation 
in  which  veterinarians  in  question  are 
frequently  called  upon  to  do  either 
Tuberculosis  or  Brucellosis  testing, 
sales  barn  inspection  work,  issuance  of 
offioial  health  certificates  on  movement 
of  animals  originating  in  Missouri  and 
consigned  to  other  states,  and  under 
Missouri  statutes  are  ineligible  to  do 
so  unless  deputized  by  the  Commiss loner 
of  Agriculture.  In  many  instances  this 
office  could  use  the  services  of  these 
veterinarians  on  special  assignments 
from  this  of floe  were  these  men  commis- 
sioned as  Deputy  State  Veterinarians* 

"I  would  greatly  appreciate  a ruling 
from  your  office  as  to  the  eligibility 
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of  the  non-resident  veterinarians 
in  question  for  a commission  as  deputy 
State  Veterinarians  for  the  participa- 
tion in  any  and  all  official  work  within 
their  respective  practice  areas  within 
the  borders  of  the  State  of  Missouri." 

The  ultimate  question  involved  in  your  request  is 
whether  deputy  state  veterinarians  are  required  to  be 
residents  of  the  State  of  Missouri.  The  statute  authorizing 
their  appointment  and  prescribing  their  powers  and  qualifica- 
tions, Section  267.050,  RSMo  1949*  does  not  by  its  terms 
require  residence.  That  section  reads: 

"Appointment  of  deputy  veterinary 
surgeon— qualifications  .—Whenever 
the  state  veterinary  surgeon  shall 
find  it  impossible  to  perform  alone 
in  an  effective  manner  the  duties 
imposed  by  this  chapter,  the  commis- 
sioner of  agriculture,  with  the  advice 
of  the  veterinarian,  may  appoint, 
as  may  be  needed,  one  or  more  deputy 
state  veterinary  surgeons,  who  shall 
be  competent  veterinarians,  graduated 
from  some  reputable  veterinary  school 
or  college.  Such  deputy  veterinary 
surgeon  shall,  have,  when  on  duty, 
the  same  power  and  same  protection 
as  now  provided  in  this  chapter  for 
the  said  state  veterinary  surgeon, 
and  shall  work  under  his  direction 
and  instructions.  The  state  commis- 
sioner of  agriculture  may  also  employ 
nonprofessional  men  and  special 
experts  as  agents  or  inspectors  when- 
ever such  a means  shall  become  absolutely 
necessary  to  carry  out  this  chapter 
properly  or  enforce  the  regulations  of 
quarantine  as  possible  in  cases  of 
emergency  provided  against  by  sections 
267.240  and  267.250.* 

V.e  should  consider  the  effect  of  Section  8 of  Article 
VII  of  the  Missouri  Constitution  of  1945*  reading  as  follows: 
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"Qualifications  for  public  office- 
nonresidents*— No  person  shall  be 
elected  or  appointed  to  any  civil  or 
military  office  in  this  state  who  is 
not  a citizen  of  the  United  States, 
and  who  shall  not  have  resided  in 
this  state  one  year  next  preceding 
his  election  or  appointment,  except 
that  the  residence  in  this  state 
shall  not  be  necessary  in  cases  of 
appointment  to  administrative  positions 
requiring  technical  or  specialized 
skill  or  knowledge*" 

There  can  be  no  doubt  but  the  employment  of  deputy 
state  veterinary  surgeon  is  administrative  in  nature* 

"Executive  and  Administrative'  duties 
are  such  as  concern  the  execution  of 
existing  laws."  Brazell  v*  Zelgler, 

110  Pac*  1052,  at  1055*  26  Gkla.  82b. 

Certainly  this  describes  the  duties  of  deputy  state 
veterinary  surgeons,  which  are  concerned  only  with  the 
administration  of  existing  laws  and  are  in  no  sense  legisla- 
tive or  judicial.  The  position  requires  technical  or 
specialized  skill  or  knowledge,  bringing  it  squarely 
within  the  exception  of  the  above-quoted  constitutional 
provision* 

We  do  not  believe  it  necessary  to  consider  whether  a 
deputy  state  veterinary  surgeon  holds  "an  office  in  this 
state"  within  the  meaning  of  the  above-quoted  constitutional 
provision.  We  conclude  that  if  a deputy  state  veterinary 
surgeon  holds  an  "administrative  position  requiring  technical 
or  specialized  skill  or  knowledge,"  he  is  not  required  to  be 
a resident,  even  though  he  might  be  a public  officer.  Had 
the  Constitutional  Convention  intended  by  the  use  of  the 
last  clause  in  the  above-quoted  section  to  free  only  public 
employees  from  the  residence  requirement,  the  clause  need 
not  have  been  included  at  all.  But  the  clause,  introduced 
by  the  phrase  "except  that,"  is  evidently  intended  to  limit 
the  scope  of  what  has  been  said  before,  so  those  in  administra- 
tive positions  requiring  specialized  skill  or  knowledge, 
whether  "offices"  or  not,  need  not  be  residents  of  the  state 
under  the  above  Constitutional  provision* 
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The  words  "except  that"  in  this  provision  we  believe 
to  be  synonymous  with  "but"  as  used  in  In  Re  Naftsger's 
Estate,  180  P.  2d  873,  875,  2lj.  Cal.  2d  595: 

"The  word  *but'  indicates  that  what 
follows  is  an  exception  to  that  which 
has  gone  before,  that,  therefore,  what 
is  said  before  does  not  control  that 
which  follows  it;  it  is  an  appropriate 
term  to  indicate  the  intention  of  those 
who  use  it  to  limit  or  restrain  the 
sense  or  effect  of  something  which  had 
before  been  said,  or  to  indicate  a pro- 
viso, condition,  or  qualification  and 
the  word  has  been  held  synonymous  with 
or  equivalent  to  ♦except*  and  •provided'." 


CONCLUSION 


It  is  the  opinion  of  this  office  that  deputy  state 
veterinary  surgeons  are  not  required  to  be  residents  of 
this  state. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  W.  Don  Kennedy. 


Yours  very  truly. 


WDK/fh 


JOHN  M.  DALTON 

Attorney  General 


CREDIT  UNIONS: 


Shareholder  may  not  designate  beneficiary 
to  receive  shares  upon  death. 


JOHN  M,  DALTON 

xxxxxxxx 


July  16,  1953 


John  C.  Johnsen 

XXXJCXXX 


Honorable  J,  A.  Rouveyrol 
Commissioner  of  Finance 

Department  of  Business  and  Administration 
Jefferson  City,  Missouri 


Dear  Sir: 

We  have  received  your  request  for  an  opinion  of  this 
office,  which  request  reads  as  follows: 

"The  following  letter  has  been  received 
from  Mr,  Stanley  E,  Sprague,  Secretary 
of  the  Co-Op  Dist,  No,  9»  I.A.M,  Credit 
Union; 

'The  Board  of  Directors  of  Co-Op  Dist. 

No,  9,  I.A.M,  Credit  Union  have  a 
problem  vaich  we  feel  is  necessary  to 
have  official  ruling  by  your  department 
as  to  the  method  of  procedure  necessary 
to  establish  a beneficiary.  We  are  en- 
closing a copy  of  the  card  that  is  the 
form  we  are  using  at  the  present  time. 

'It  is  our  thought  that  where  a joint 
ownership  of  an  account  is  established, 
no  problem  exists.  However,  where  it 
is  an  individual  account  with  only  the 
signature  of  the  shareholder,  we  are 
of  the  opinion  that  the  only  method  of 
payment  legally  allowed  us  would  be  to 
the  shareholder's  estate. 

'In  what  way  could  a shareholder  legally 
establish  a beneficiary  as  a matter  of 
record  for  the  Credit  Union?* 

"May  I be  favored  with  you r opinion  in  this 
connection?" 
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Section  370,100,  RSMo  1949,  provides: 

"The  commissioner  of  finance  shall  have 
exclusive  supervision  of  all  credit 
unions  operating  in  this  state,  and  may 
make  necessary  rules  and  regulations 
to  carry  out  the  provisions  of  this 
chapter." 

The  problem  presented  by  this  inquiry  involves  a great 
number  of  considerations  and  matters  of  general  law,  such  as 
the  statute  of  wills,  the  rights  of  heirs  of  a shareholder,  the 
rights  of  creditors  and  the  rights  of  the  state  and  federal 
governments  to  inheritance  and  transfer  taxes.  It  does  not 
appear  to  be  a matter  which  would  come  within  your  general  regu- 
latory and  supervisory  power,  and  therefore  any  pronouncement 
which  you  might  make  regarding  the  matter  would  be  of  little 
weight.  We  will,  however,  point  out  problems  involved  in  this 
inquiry. 

Apparently  the  author  of  the  inquiry  was  concerned  primarily 
with  the  matter  of  contractual  designation  of  a beneficiary  in 
a manner  similar  to  that  used  in  connection  with  the  payment  of 
insurance  policies  and  which  has  been  used  frequently  in  recent 
years  in  connection  with  the  registration  and  payment  of  bonds 
issued  by  the  federal  government.  There  are,  of  oourse,  a number 
of  methods  by  which  rights  in  corporate  stock  may  be  transferred 
to  another,  with  the  donor  retaining  certain  rights  during  his 
lifetime,  such  as  the  right  to  dividends.  In  such  cases  the 
problem  generally  is  the  question  of  whether  or  not  a completed 
inter  vivos  gift  was  made,  involving  generally  the  problem  of 
intention  to  make  a gift,  delivery  and  other  matters.  However, 
because  of  the  nature  of  credit  union  shares,  the  author  of  the 
inquiry  probably  did  not  have  in  mind  such  relinquishment  of 
control  by  the  owner  of  the  shares  as  would  constitute  a valid 
gift  inter  vivos. 

In  the  case  of  Kansas  City  Life  Ins.  Co.  v.  Rainey,  353  Mo. 
U-77#  102  S.W.  (2d)  6 2I4.,  155  A.L.R,  168,  the  question  presented 
to  the  Supreme  Court  was  the  right,  as  between  a designated 
beneficiary  and  the  executor  of  the  estate  of  one  Hall,  to  the 
proceeds  of  an  investment  annuity  policy  purchased  by  Hall  for 
a single  premium  payment  with  income  payable  to  the  purchaser 
during  his  lifetime  and  the  purchase  prioe  to  a designated  bene- 
ficiary upon  his  death.  The  question,  as  stated  by  the  court, 
was  "whether  the  policy  is  invalid  as  a testamentary  disposition 
not  in  the  form  prescribed  by  the  statute  of  wills."  In  its 
opinion  the  court  stated: 
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"There  is  no  set  rule  applicable  to  all 
circumstances  for  ascertaining  If  an  in- 
strument 'masquerades  as  a will* ' Each 
Instrument  must  be  individually  considered 
and  whether  or  not  it  is  testamentary  must 
be  discerned  from  its  own  terms*  * * *" 

The  court  concluded  that  the  policy  there  in  question  was 
a contract  entered  into  for  the  benefit  of  a third  person  and 
that  the  beneficiary,  as  such  third  party  beneficiary,  was  en- 
titled to  the  proceeds  of  the  policy  as  against  the  executor  of 
the  estate  of  the  purchaser* 

In  recent  years  numerous  cases  have  arisen  regarding  the 
validity  of  the  designation  of  beneficiaries  of  bonds  issued  by 
the  United  States  government*  In  three  cases  courts  held  that 
such  designation  was  not  effective  as  between  the  designated 
beneficiary  and  the  personal  representative  of  the  deceased* 

Those  cases  are:  Decker  v*  Fowler,  199  Wash*  549 » 92  P*  (2d) 

254,  131  A.L.R.  961;  Sinift  v.  Sinift,  229  la.  56,  293  N.W.  841; 
and  Deyo  v.  Adams,  178  Mao*  859,  36  N*Y*S*  (2d)  734*  The 
general  rule,  however,  is  to  the  contrary,  and  the  right  of  the 
beneficiary  has  been  upheld  by  the  courts  in  most  jurisdictions* 
Statutory  enactments  in  New  York  and  Washington  reversed  the 
effect  of  the  decision  by  the  courts  in  those  states*  The  right 
of  the  beneficiary  to  the  proceeds  of  United  States  Government 
bonds  have  generally  been  upheld  on  the  theory  that  the  Federal 
Law  and  Regulations  of  the  Treasury  Department  recognize  the 
interest  of  the  beneficiary  in  the  bonds  and  that  in  such  cases 
there  is  a contract  entered  into  between  the  government  and  the 
registered  owner  for  the  benefit  of  the  benefiolary  and  the 
contract  is  governed  by  federal  rather  than  the  state  law*  See 
Annotation,  161  A*L*R*  304. 

We  find  no  cases  in  which  the  courts  have  considered  the 
effect  of  designation  of  a beneficiary  of  corporate  stock*  In 
the  case  of  Kansas  City  Life  Ins*  Co*  v*  Rainey,  above  referred 
to,  the  court  cited  the  case  of  In  re  Koss1  Estate,  106  N*J*  Eq. 
323,  150  Atl*  360,  as  sustaining  the  designation  of  a beneficiary, 
in  the  event  of  the  death  of  a participant  in  an  employee's  stock 
purchase  plan,  as  not  a testamentary  disposition*  The  court  in 
that  case  upheld  the  disposition,  again  on  the  theory  that  it 
was  a matter  of  contract  for  the  benefit  of  a third  person*  The 
court  stated: 
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"Instead  of  regarding  the  designation  of 
the  beneficiary  as  a disposition  of  prop- 
erty, we  regard  it  as  the  mere  naming  of 
a person  for  whose  benefit  a contract  is 
made.  We  believe  this  must  be  so  since 
there  never  was  any  specific  property  to 
which  Gertrude  Koss  was  entitled  in  her 
lifetime." 

(1^0  Atl.  l.c.  361.) 

In  Id  Corporations,  Section  477,  page  1147,  the 

following  statement  of  the  nature  of  the  stockholders’  relation 
to  a corporation  is  found: 

"The  relation  existing  between  a corpora- 
tion and  its  stockholders  inter  se  is  one 
of  contract,  in  which  the  charter  and  by- 
laws of  the  corporation,  the  pertinent 
statutes  of  the  state,  and  the  settled 
law  of  the  land  are  embodied." 

In  view,  however,  of  the  absence  of  any  authority  upholding 
the  right  of  a person  named  as  a beneficiary  of  corporate  stock 
to  enforce  his  right  upon  the  death  of  the  holder  thereof,  we 
cannot  advise  that  such  designation  would  be  valid  and  be  upheld. 
In  view  of  the  diversity  of  opinion  regarding  the  validity  of 
the  designation  of  a beneficiary  for  government  bonds,  and  in 
view  of  the  fact  that  the  decisions  upholding  such  designation 
do  so  generally  on  the  theory  that  the  federal  law  and  regula- 
tions are  superior  to  state  law  in  such  regard,  we  consider  it 
doubtful  that  any  such  method  of  disposition  of  the  stock  of 
a credit  union  would  be  upheld. 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  office  that  credit 
union  shares  may  not  be  disposed  of  upon  the  death  of  the  holder 
thereof  by  the  holder's  designating  a beneficiary  to  receive 
such  shares  after  his  death. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant  Robert  R.  Welborn. 


Yours  very  truly. 


RRW  sml 


JOHN  M.  DALTON 
Attorney  General 


BANKS:  Administrator  holding  shares  of  capital  stock  of  bank  in  his  offi- 
cial capacity  as  administrator  does  not  own  said  stock  "in  his  own 
right"  so  as  to  permit  him  to  become  a director  of  said  bank  under 
qualifications  set  forth  in  Section  362. 21*5,  RSNo  1 9k9- 
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Honorable  J.  A.  Rouveyrol 
Commissioner  of  the  Division  of  Finance 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Rouveyrol : 

The  following  opinion  is  rendered  in  reply  to  your  recent  request 
posing  a question  which  may  be  restated  as  follows:  May  ownership  of 
shares  of  a bank's  capital  stock,  acquired  by  one  who  is  an  administra- 
tor of  an  estate,  qualify  such  administrator  to  become  a director  of 
said  bank  in  view  of  the  requirements  of  Section  362. 21*5,  RSMo  191*9? 

Section  362.21*5,  RSMo  191*9,  sets  forth  qualifications  to  be  met 
by  those  who  would  become  directors  of  banks.  Such  statute  provides, 
in  part,  as  follows: 

"1*.  Cvery  director  of  a bank  having  a capital 
of  twenty-five  thousand  dollars  or  over  shall 
be  a stockholder  of  the  bank  owning  in  his 
own  right  an  amount  equal  to  at  least  five 
shares,  * *•" 

The  words  "owning  in  his  own  right"  appearing  in  the  quoted  portion 
of  the  above  statute  are  not  ambiguous  and  seem  to  connote  a definite  and 
well  recognised  meaning,  to-wit,  absolute  ownership.  The  word  "owner"  is 
treated  in  Ballentine's  Law  Dictionary,  191*8  Edition,  page  923,  in  the 
following  language: 

"Owner:  When  used  alone,  the  word  imports  an 
absolute  owner  or  one  who  has  complete  dominion 
of  the  property  owned,  as  the  owner  in  fee  of 
real  property.  There  may  be  a legal  and  an 
equitable  estate j the  trustee  and  the  cestui 
que  trust  are  both  owners.  He  is  the  owner 
of  property  who,  in  case  of  its  destruction, 
must  sustain  the  loss  of  it." 
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In  the  case  of  Byers  et  al.  v.  Weeks,  79  S.w*  1*65,  105  Mo*  App.  72, 
l.c*  77,  we  find  the  rule  touching  the  character  of  title  an  administrator 
acquires  to  personalty  of  an  estate,  as  follows: 

"The  rule  that  personalty  descends  to  the  administra- 
tor is  but  a fiction  of  lav  invented  for  convenience 
and  the  benefit  of  creditors*  His  title  is  not  ab- 
solute, it  is  a qualified  one*  He  holds  as  trustee 
merely  for  creditors  and  distributees.  And  when  the 
debts  of  the  estate  are  paid,  the  residue  by  lav 
descends  to  the  heir  at  lav.  The  heir  at  all  times 
has  an  equity  In  such  property  subject  to  the  trust 
title  of  the  administrator." 

From  the  foregoing  definition  of  "owner"  and  In  light  of  the  rule 
relative  to  an  administrator's  title  to  personalty  of  an  estate,  the 
conclusion  may  properly  follow  that  an  administrator  holding  shares  of 
capital  stock  of  a bank  in  his  capacity  as  administrator,  does  not  own 
such  stock  "in  his  own  right"  as  such  term  is  used  in  Section  362.21*5, 

RSHo  191*9. 


CQNGLUSIjH 

It  is  the  opinion  of  this  office  that  an  administrator  who  holds 
shares  of  stock  of  a bank  in  his  capacity  as  administrator  does  not  own 
such  stock  "in  his  own  right"  so  as  to  qualify  him  to  be  a bank  director 
under  the  qualifications  set  forth  in  section  362*21*5,  RSMo  191*9. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by  ray 
Assistant,  Mr*  Julian  L*  O'Malley* 


lours  very  truly. 


JL0'M:lw 


JOHN  M.  DALTON 

Attorney  General 


GARBAGE? 
AGRICULTURE 
ANIMALS  ? 


in  sub- 
dining 
from 
e within 


*"\  / " ■ ; y ' 

) 1.,  ’A  jifellege  which  serves  foe 
) stRntial  numbers  on  a commerclq 
) rooms  of  the  college,  and  feeds 
) such  dining  rooms  and  kitchens 
) the  purview  of  H.B.  No.  60,  67th  General  Assembly, 

) and  are  required  to  cook  such  garbage  before  feeding. 
) 2.  A nursing  home,  which  furnishes  to  elderly 
) people,  invalids  and  convalescents  living  qus.rters, 

) nursing  service  and  food  on  a commercial  basis,  and 
) who  feed  the  garbage  to  swine,  are  within  the  purview 
) of  H.B.  No.  60,  67th  General  Assembly,  and  are  re- 
) quired  to  cook  garbage  before  feeding. 


August  19,  1953 


Honorable  L.  A.  Rosner,  DVM 
State  Veterinarian 
Department  of  Agriculture 
Jefferson  City,  Missouri 

Dear  Sir: 

We  have  your  opinion  request  of  July  17,  1953,  which 
request  reads,  in  part,  as  follows: 


”1  am  writing  to  ask  for  an  official 
opinion  from  your  office  as  to  whether 
or  not  Section  1 and  Section  1-A  would 
require  compliance  with  House  Bill  60 
and  the  regulations  promulgated  there- 
under of  nursing  and  rest  homes  and 
privately  endowed  colleges. 

11  Specific  reference,  for  example,  is 
made  to  the  Cedar  Grove  Nursing  Home, 
Hillsboro,  Missouri,  and  William  Jewell 
College  at  Liberty,  Missouri. 

"The  apove,  and  others,  have  raised 
the  question  as  to  whether  or  not  gar- 
bage and  refuse  from  their  particular 
institutions  and  fed  to  swine  owned 
by  them  would  not  place  them  in  the 
same  category  as  a person  who  feeds  to 
his  own  swine  only  the  garbage  obtained 
from  his  own  household. 


The  pertinent  portions  of  House  Bill  No.  60,  67th  General 
Assembly,  to  which  you  refer,  read  as  follows: 


"Section  1-A.  Prior  to  the  feeding  of 
garbage,  other  than  garbage  obtained 
from  his  own  household,  to  any  svrine 
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located  in  the  State  of  Missouri,  the 
owner  or  feeder,  as  the  case  may  be, 
shall  first  obtain  an  annual  permit 
from  the  Department  of  Agriculture  of 
Missouri,  for  which  he  shall  pay  an 
annual  fee  of  Twenty-five  dollars,  which 
shall  be  deposited  in  the  'Agriculture 
Pees'  fund  and  to  be  used  for  the  enforce- 
ment of  this  act. 

* «■  «■  * it  •*:-  * 

’’Section  2.  No  person,  other  than  an 
individual  who  feeds  to  his  own  swine 
only  the  garbage  obtained  from  his  own 
household,  shall  feed  garbage  to  swine 
unless  such  garbage  has  been  heated  to 
a temperature  of  212  degree  Fahrenheit 
(boiling  point)  and  fed  in  compliance 
with  rules  and  regulations  promulgated 
by  and  under  permits  issued  by  the  state 
department  of  agriculture.” 

It  is  our  opinion  that  both  nursing  homes  and  colleges 
are  subject  to  the  garbage-cooking  law,  and  that  neither  come 
within  the  exception  of  individuals,  owners  or  feeders  who 
feed  to  swine  only  garbage  obtained  from  their  own  households 

We  assume  that  the  nursing  homes  are  instl  tut  ions  in 
which  are  kept  elderly,  invalid,  and  convalescent  persons, 
who  are  furnished  living  quarters,  food,  and  medical  and/or 
nursing  attention  on  a commercial  basis.  The  garbage  fed  to 
swine  comes  from  the  kitchen  of  such  institution. 

We  assume  that  the  college  to  which  you  refer  maintains 
a dining  room  or  dining  rooms  as  a service  to  students,  on 
a commercial  basis,  and  the  garbage  fed  to  swine  belonging 
to  the  college  comes  from  the  kitchens  and  dining  rooms  where 
such  food  is  prepared  and  served. 

Neither  situation  falls  within  any  definition  of  ’’house- 
hold" which  we  have  been  able  to  find.  Note  these  judicial 
observations  on  the  meaning  of  the  term  (19  Words  and  Phrases 
701,  702): 

"The  term  ’household*  means  those  who 
dwell  under  the  same  roof  and  constitute 
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a family;  a number  of  persons  dwelling 
under  the  same  roof  and  composing  a 
family}  and  by  extension,  all  who  are 
under  one  domestic  head}  persons  who 
dwell  together  as  a family;  the  place 
where  one  holds  house,  his  home.  Vaughn 
v*  American  Alliance  Ins.  Co.  of  New 
York,  2?  P.  2d  212,  138  Kan.  731. 

«•  « -it  Hr  45-  ® it  # i'r 

is-  «•  Webster  gives  the  primary  meaning 
as  ‘persons  collectively  who  live  to- 
gether  in  a house  or  under  one  head  or 
manager;  a household  including  parents, 
children,  and  servants,  and  it  may  be 
lodgers  or  boarders;1  but  the  cases  do 
not  generally  sustain  the  Inclusion  of 
the  latter.  To  constitute  the  family 
relation  between  persons  living  together 
it  must  be  permanent  and  domestic  in 
character,  and  not  temporary.  It  embraces 
a household  composed  of  parents,  children, 
or  domestics;  in  short,  every  collective 
body  of  persons  living  together  within 
one  curtilage  subsisting  in  common  and 
directing  their  attention  to  a common 
object.  Robbins  v.  Bangor  Ry.  & 

Electric  Co.,  62  A,  136,  llj.1,  100  Me. 

496,  1 L.R.A.,  N.S. , 963. 

* # As  ordinarily  understood,  a 
•household1  consists  of  the  members 
of  the  family  composing  it,  or  those 
sustaining  some  relationship  of  blood, 
or  of  ties  which  naturally  or  necee- 
sarily  link  them  to  such  household; 
and  while  household  and  family  are  sub** 
stantially  synonymous,  •family1  is  con- 
stituted where  oi®  or  more  persons  liv- 
ing together  in  same  house  are  being 
supported  by  one  in  whole  or  in  part 
and  are  dependent  on  him  therefor,  and 
he  is  under  natural  or  moral  obligation 
to  render  such  support,  Umbarger  v. 

State  Farm  Mut.  Automobile  Ins.  Co., 

254  N.W.  87,  218  Iowa  203 • ” 

The  Legislature,  in  the  use  of  the  word  ’'household,” 
evidently  Intended  to  Include  only  smaller  groups  who  are 
served  food  on  a noncommercial  basis,  and  on  what  will 
ordinarily  be  a smaller  scale,  such  as  families  living 
under  one  roof. 
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Furthermore,  In  arriving  at  the  legislative  Intent 
we  may  consider  the  evil  sought  to  be  remedied,  and  the 
means  employed  by  the  Legislature  to  accomplish  that  end. 
The,  statute,  when  possible,  should  be  construed  to  accom- 
plish the  end  sought  by  the  Legislature, 

* The  construction  of  the  statute 
should  be  mad©  with  reference  to  the 
purpose  of  the  statute,  or  in  the  light 
thereof,  and  in  harmony  and  conformity 
therewith,  in  order  to  aid,  advance, 
promote,  subserve,  support,  and  effec- 
tuate such  aim,  design,  motive,  end, 
aspirations,  or  object,”  (Section  303, 

£0  Am.  Jur.  286,  267.) 

« & it  it  # ' «■  it  it  it 

”In  the  construction  of  an  ambiguous 
Statute,  it  is  proper  to  take  into 
consideration  the  particular  evils 
at  which  the  legislation  is  aimed,  or 
the  misohief  sought  to  be  avoided,— 
that  it,  to  the  occasion  and  necessity 
for  the  law,  or  causes  which  induced 
its  enactment,  as  well  as  the  remedy 
intended  to  be  afforded  and  the  result 
sought  to  be  attained,  or  the  benefits 
ejected  to  be  derived,  where  these 
matters  can  be  legitimately  ascertained. 

Where  possible,  the  statute  should  be 
given  such  a construction  as,  when 
practically  applied,  will  tend  to  sup- 
press the  evil  which  the  legislature 
Intended  to  prohibit.  Under  these  rules, 
a ease  which  is  Wi  thin  the  mischief  of 
a statute  has  been  regarded  as  within  . 
its  provisions,  and  the  tendency  has 
been  to  so  interpret  the  statute  as  to 
embrace  all  situations  in  which  the 
mischief  sought  to  be  remedied  is  found 
to  exist,  it  it  a » (Section  30£,  SO  Am. 

Jur.  291-293.) 

What  is  the  purpose  of  this  aet?  Plainly,  to  eliminate 
the  disease  of  vesicular  exanthema.  Section  7 of  the  Act 
reads  thus? 
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’’Section  7*  The  feeding  of  raw  garbage 
to  awine  has  resulted  in  an  epidemic  of 
vesicular  exanthema,  a serious  disease 
of  hogs,  which  prevents  the  sale  of  such 
hogs  in  interstate  commerce,  and  thereby 
causes  severe  losses  to  the  people  of 
this  state  and  endangers  the  public  health. 

This  act,  therefore,  is  necessary  for  the 
immediate  preservation  of  the  public  peace, 
health  and  safety  and  an  emergency  exists 
within  the  meaning  of  the  constitution. 

This  act  shall,  therefore,  be  in  full 
force  and  effect  from  and  after  July  1, 

1953." 

The  object  sought  to  be  attained  thus  is  subserved  by 
this  interpretation  of  the  statute.  In  this  connection  we 
quote  the  fourth  paragraph  of  your  letter, 

’’Prom  the  standpoint  of  what  is  funda- 
mental in  the  control  of  Vesicular 
Exanthema  through  feeding  of  garbage, 
these  institutions  are  not  in  the  same 
class  as  the  farmer  or  swine  raiser 
who  feeds  only  the  garbage  from  his  own 
household  and  produces  his  entire  pork 
needs.  In  other  words,  the  farmer  or 
pork  raiser  thus  exempted  is  less  likely 
to  buy  pork  or  pork  products  from  out- 
side sources  as  would  more  likely  be  the 
case  in  nursing  homes,  colleges  and  so 
forth.  It  would  thus  seem  to  me  that 
from  the  standpoint  of  what  is  effective 
in  the  control  of  Vesicular  Exanthema 
through  feeding  of  garbage,  that  garbage 
from  these  latter  institutions  presents 
a much  greater  hazard  when  fed  to  swine,” 


CONCLUSION 


It  is  the  opinion  of  this  office: 

1,  That  a college  which  serves  food  to  students  in 
substantial  numbers  on  a commercial  basis,  in  dining  rooms  of 
the  college,  and  feeds  the  garbage  from  such  dining  rooms 
and  kitchens  to  swine,  are  within  the  purview  of  House  Bill 
No,  60,  67th  General  Assembly,  and  are  required  to  cook  such 
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garbage  before  feeding, 

2*  That  a nursing  home,  which  furnishes  to  elderly 
people,  invalids  and  convalescents  living  quarters,  nursing 
service  and  food  on  a commercial  basis  and  who  feed  the 
garbage  to  swine  are  Within  the  purview  of  House  Bill  Ho. 
60,  67th  General  Assembly,  and  are  required  to  cook  garbage 
before  feeding. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  ray  Assistant,  Mr.  W*  Don  Kennedy. 


Yours  very  truly. 


WDK/fh/ir 


JOHH  M.  DALTON 
Attorney  General 


TRUST  COMPANIES: 
BANKS : 


Trust  companies  operating  under  Chapter  3t>3» 
RSMo  19lg9,  may  refuse  to  offer  fractional 
shares  of  stock  or  issue  certificates  of 
stock  evidencing  ownership  of  such  fractional 
shares . 


September  23,  1953 


Honorable  J.  A,  houveyrol 
Coar.iscionor  of  the  division  of  Finance 
Jefferson  Builuing 
Jefferson  City,  Missouri 

Dear  Sir: 

The  following  opinion  is  rendered  in  reply  to  your 
request  reading  as  follows: 

"in  a letter  recently  received  from 
one  of  the  trust  companies  in  txiis 
state,  relative  to  a proposed  Increase 
in  its  capital  stock,  is  included  tne 
following  inquiry: 

"'Please  also  give  us  your  opinion  as 
to  our  rigut  to  refuse  to  issue  frac- 
tional scares.  Business  Corporations 
have  this  right  unuer  Section  351*300 
K*S*  Ho*  191:9,  but  the  Statutes  relating 
to  Trust  Companies  are  not  definite  on 
this  point* * 

niiay  we  have  an  opinion  on  this  question 
at  your  convenience." 

Section  351*300,  KSrio  19i|9»  provides: 

"A  corporation  nay,  but  snail  not  be 
obliged  to,  issue  a certificate  for 
a fractional  share,  and,  by  action 
of  its  board  of  ulrectors,  may  issue 
in  lieu  thereof  scrip  or  other  evidence 
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of  ownership  which  shall  entitle  the  holder 
to  receive  a certificate  for  a full  share 
upon  the  surrender  of  such  scrip  or  other 
evidence  of  ownership  aggregating  a full 
share,  but  which  shall  not,  unless  otherwise 
provided,  entitle  the  holder  to  exercise  any 
voting  right,  or  to  receive  dividends  there- 
on or  to  participate  in  any  of  the  assets  of 
the  corporation  in  the  event  of  liquidation. 

The  board  of  directors  may  cause  suoh  scrip 
or  evidence  of  ownership  to  be  issued  subject 
to  the  condition  that  it  shall  become  void 
if  not  exchanged  for  share  certificates  be- 
fore a specified  date,  or  subject  to  the 
condition  that  the  shares  for  which  such 
scrip  or  evidence  of  ownership  is  exchange- 
able may  be  sold  by  the  corporation  and  the 
proceeds  thereof  distributed  to  the  holders 
of  such  scrip  or  evidence  of  ownership, 
or  subject  to  any  other  conditions  which 
the  board  of  directors  may  deem  advisable." 

A reading  of  Section  351.300,  RSMo  1949,  quoted  above,  discloses 
that  such  statute  does  give  a general  business  corporation  the 
right  to  offer  fractional  shares  of  stock  and  issue  certificates 
of  stock  evidencing  ownership  cf  such  fractional  shares,  but 
the  statute  is  merely  permissive,  and  no  duty  is  placed  on 
the  general  business  corporation  to  issue  fractional  snares. 

Turning  now  to  Chapter  363#  R^Mo  1949 , the  particular  law 
in  Missouri  pertaining  to  the  organization  and  supervision  of 
trust  companies,  no  reference  is  founa  therein  relative  to  the 
power  or  duty  of  a trust  company  to  offer  fractional  shares  of 
stock.  At  15  C.J.S.,  Corporations,  Sec.  198,  p.  625,  we  find 
the  general  rule  stated  touching  subdivision  of  shares  of 
stock: 


"in  the  absence  of  legislative  authority, 
it  seems  that  a share  cannot  be  further 
subdivided." 

The  above  quotation  from  C.J.S.,  Corporations,  was  adopted  as 
lately  as  1949  in  the  case  of  Kennedy  v.  Kennedy,  91  N.Y.S.  249, 
l.c.  3°3*  where  the  Supreme  Court  of  Westchester  County,  K.Y. 
spoke  as  follows: 

"The  Court  has  found  no  legislative  authority 
for  the  issue  of  fractions  of  a share  and  with- 
out that  authority  apparently  a share  cannot  be 
subdivided." 
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in  answering  the  particular  question  posed  in  the  request  for 
this  opinion,  heretofore  quoted,  the  conclusion  hereinafter 
reached  is  directed  only  to  the  right  of  the  trust  company  to 
refuse  to  issue  fractional  shares,  and  not  to  the  power  of  the 
trust  company  to  issue  such  fractional  shares  under  circumstances 
which  might  make  such  a course  advisable. 

CONCLUSION 


it  is  the  opinion  of  this  department  that  trust  companies 
subject  to  the  provisions  of  Chapter  3&3»  RSMo  1949*  may  refuse 
to  offer  fractional  shares  of  stock  or  issue  certificates  of 
stock  evidencing  ownership  of  such  fractional  shares. 

The  foregoing  opinion,  which  i hereby  approve,  wa3  prepared 
by  my  Assistant,  Mr*  Julian  L.  O'Malley* 

Yours  very  truly. 


JLO'M:lw 


JOHN  M.  LALTON 
Attorney  General 


CONSTRUCTION  OF  STATUTES: 
TRUST  COMPANIES: 
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Section  363.460,  RSMo  1949,  is  mandatory 
and  requires  every  corporation  doing 
trust  business  to  create  and  maintain 
a surplus  fund  in  the  manner  and  for  the 
purposes  provided  therein.  A corporation 
chartered  for  the  sole  purpose  of  en- 
gaging in  trust  business  cannot  carry  on 
any  phase  of  banking  business.  Not  being 
authorized  to  accept  money  deposits,  it 
does  not  have  deposit  liability  within 
meaning  of  Section  363.470,  RSMo  1949, 
and  section  is  inapplicable  to  such 
corporation. 

October  S,  1953 


Honorable  J.  A.  Rouveyrol 

Commissioner 

Division  of  Finance 

Department  of  Business  and  Administration 
Jefferson  City,  Missouri 

Dear  Sir: 

This  is  to  acknowledge  receipt  of  your  recent  request  for 
a legal  opinion  of  this  department  which  reads  in  part  as  follows: 

"•The  Board  of  Directors  of  The 
Guaranty  Trust  Company  of  Missouri 
are  desirous  of  obtaining  an  inter- 
pretation of  Sections  363.460  and 
363.470  of  the  Revised  Statutes  of 
Missouri,  1949,  and  their  possible 
application  to  this  trust  company. 

"•It  must  be  explained  that  we  do 
no  commercial  banking,  our  business 
being  confined  to  that  of  trust  and 
estates,  and  hence,  seemingly,  Section 
363.470  has  no  application  inasmuch  as 
it  refers  to  "a  trust  company  having 
a deposit  liability."*" 

It  appears  that  the  Guaranty  Trust  Company  of  Missouri 
referred  to  in  the  opinion  request  is  a corporation  to  which  a 
charter  was  issued  in  1947,  under  the  provisions  of  Section  B024, 
RSMo  1939,  for  the  purpose  of  carrying  on  a general  trust  busi- 
ness. 
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Among  other  things,  the  articles  of  incorporation  provide 
that  one  of  the  purposes  of  said  corporation  shall  be  to  receive 
upon  deposit  for  safe  keeping  personal  property  of  every  descrip- 
tion, excluding  money,  and  to  own  or  control  a safety  vault,  but 
not  to  own  or  control  3ame  for  rental  to  the  public. 

It  appears  from  the  charter,  and  also  correspondence 
attached  to  the  opinion  request,  that  the  corporation  was  organi- 
zed for  and  sought  to  have  a charter  granted  to  it  for  the  sole 
purpose  of  engaging  in  a trust  business,  as  it  did  not  wish  to 
engage  in  a trust  business  and  a banking  business. 

These  facts  are  further  evidenced  by  the  letter  of  Honorable 
H.  G.  Shaffner,  then  the  Commissioner  of  Finance  of  Missouri,  to 
the  Attorney  General  in  which  an  opinion  was  requested  upon  the 
proposition  as  to  whether  or  not  the  Department  of  Finance  could 
issue  a charter  to  the  Guaranty  Trust  Company  of  Missouri,  author- 
izing that  corporation  to  engage  in  the  single  business  of  carry- 
ing on  a trust  business  as  provided  in  the  articles  of  incorpor- 
ation or  whether  or  not  the  charter  must  be  issued  for  the  purpose 
of  carrying  on  a trust  business  and  banking  business. 

On  April  14,  1947,  the  opinion  of  this  department  was 
rendered  to  the  Commissioner  of  Finance  in  compliance  with  his 
request  and  in  which  opinion  it  was  held  that  the  Guaranty  Trust 
Company  of  Missouri,  under  the  provisions  of  Section  3024,  RSMo 
1939,  could  organize  and  incorporate  for  the  purpose  of  carrying 
out  trusts  and  property  rights  of  others  and  for  the  purpose  of 
transacting  such  business  as  was  provided  in  its  articles  of  in- 
corporation and  that  the  Commissioner  of  Finance  might  lawfully 
issue  a charter  to  said  trust  company  to  carry  out  the  business 
provided  by  its  articles  of  incorporation* 

It  is  noticed  that  the  articles  of  incorporation  only  pro- 
vided for  the  doing  of  trust  business  and  that  since  no  mention 
was  made  of  a banking  business,  the  corporation  was  organized 
and  incorporated  for  carrying  on  the  former  and  not  the  latter 
type  of  business. 

It  further  appears  that  the  charter  was  granted  by  the 
Commissioner  of  Finance  on  January  6,  1943,  and  it  is  assumed 
that  the  corporation  has  been  engaged  in  the  trust  business , as 
authorized  by  its  charter  from  and  after  said  date,  and  that  it 
has  not  engaged  in  the  banking  business  during  that  period  of 
time* 


The  present  inquiry  calls  for  an  interpretation  of  Section 
363.460  and  Section  363.470,  RSMo  1949,  and  the  possible  appli- 
cation of  these  sections  to  the  Guaranty  Trust  Company  of  Mis- 
souri. 
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Section  363.460,  RSMo  1949,  reads  as  follows: 

"Every  trust  company  shall  create  a 
fund  to  be  known  as  a surplus  fund. 

Such  fund  may  be  created  or  increased 
by  contributions,  by  transfers  from 
undivided  profits,  or  from  net  earnings. 
Such  fund  up  to  forty  per  cent  of  the 
capital  of  the  trust  company  shall  be 
used  only  for  the  payment  of  losses  in 
excess  of  undivided  profits." 

Section  363.470,  RSMo  1949,  reads  as  follows: 

"1.  When  the  net  earnings  of  a trust 
company  having  a deposit  liability  have 
been  determined  at  the  close  of  a divi- 
dend period  as  provided  in  section  363.450, 
if  its  surplus  fund  does  not  equal  forty 
per  cent  of  the  trust  company’s  capital, 
one-tenth  of  such  net  earnings  shall  be 
credited  to  the  surplus  fund*  or  so  much 
thereof,  less  than  one-tenth,  as  will 
make  such  fund  equal  to  forty  per  cent 
of  such  capital;  provided,  that  until 
the  capital  and  surplus  fund  of  any 
such  trust  company  now  existing  the 
capital  of  which  is  not  eaual  to  the 
requirements  of  section  3&3 .030,  equals 
forty  per  cent  more  than  the  minimum  of 
capital  for  a trust  company  in  its  loca- 
tion, one-tenth  of  its  net  earnings  at 
the  close  of  each  dividend  period  shall 
be  credited  to  the  surplus  fund. 

"2.  The  balance  of  such  net  earnings, 
or  the  entire  amount  thereof  if  such 
capital  equals  such  requirements  and  such 
fund  equals  forty  per  cent,  may  be  credited 
to  the  trust  company’s  profit  and  loss 
account;  or,  if  its  expenses  and  losses  for 
such  dividend  period  exceed  its  gross  earn- 
ings. such  excess  shall  be  charged  to  its 
profit  and  loss  account. 

"3.  The  credit  balance  of  such  account 
shall  constitute  the  undivided  profit  at 
the  close  of  such  dividend  period,  and 
shall  be  available  for  dividends.  The 
directors  of  any  such  trust  company  may 
from  time  to  time  declare  such  dividends  as 
they  shall  judge  expedient  from  such  undi- 
vided profits." 
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Section  363.460,  supra,  refers  to  a surplus  fund  of  a 
corporation  and  the  business  for  which  it  is  created,  but  does 
not  define  said  term.  Inasmuch  as  Subsection  12  of  Section 
363.010,  RSMo  1949,  defines  the  term  "surplus  fund"  said  sub- 
section must  be  read  along  with  Section  363.460,  supra.  Sub- 
section 12,  363.010  reads  as  follows: 

"(12)  * Surplus  fund,*  means  a fund 

created  pursuant  to  the  provisions 
of  this  chapter  by  a trust  company 
from  its  net  earnings  or  undivided 
profits,  which  to  the  amount  specified 
in  this  chapter  is  not  available  for 
the  payment  of  dividends  and  cannot  be 
used  for  the  payment  of  expenses  or 
losses  so  long  as  any  such  corporation 
has  undivided  profits;  * * 

This  section  is  mandatory  and  requires  every  trust  company 
to  create  a surplus  fund,  regardless  of  whether  the  company  does 
a banking  as  well  as  a trust  business,  or  whether  it  merely  en- 
gages in  a trust  business  as  does  above  mentioned  corporation. 

The  surplus  fund  can  only  be  created  from  net  earnings  or 
undivided  profits  and  cannot  be  used  for  the  payment  of  any  of 
the  expenses  of  a corporation  so  long  as  it  has  undivided  profits. 
The  fund,  up  to  forty  per  cent  of  the  capital  of  the  corporation 
shall  be  used  to  pay  losses  which  are  in  excess  of  the  undivided 
profits.  Since  the  Guaranty  Trust  Company  of  Missouri  has  been 
authorized  to  engage  in  a trust  business  in  this  state,  the  pro- 
visions of  Section  363.460,  supra,  are  fully  applicable  to  it, 
and  it  must  comply  with  that  section  in  the  creation  and  main- 
tenance of  a surplus  fund  as  therein  provided. 

While  many  different  transactions  may  be  included,  and  may 
be  properly  referred  to  as  doing  a "banking  business"  it  is 
generally  conceded  that  the  most  common  reference  to  the  term  is 
when  a corporation  accepts  money  deposits  from  the  public  and 
then  pays  it  out  by  order  of  the  depositors.  This  was  held  to 
be  the  rule  in  the  case  of  Rosenblum  v,  Anglim,  43  Fed.  Supp. 

$$9,  at  1,  c,  391 , the  court  said: 

n* Ordinarily  the  business  of  banking 
relates  to  dealing  in  money  by  receiving 
deposits,  making  loans,  discounting  com- 
mercial paper,  making  collections,  and 
issuing  bills  and  notes, f American 
Sugar  Refining  Co.  v,  Anderson,  D.C., 

20  F.  Supp,.  55,  56.  In  State  Tax 
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Commission  v.  Yavapai  County  Savings 
Bank,  52  Ariz.  374,  31  P.  2d  $6,  90, 
the  Court  said: 

"•What  then  is  the  test  of  a banking 
business?  In  3 R.C.L.  375  we  find 
the  following  test:  "1.  * * * The 
usual  attributes  of  the  banking  busi- 
ness are  receiving  deposits,  making 
collections  and  loans,  discounting 
commercial  paper  and  issuing  notes 
for  circulation,  * * * "having  a 
place  of  business  where  credits  are 
opened  by  the  deposit  or  collection 
of  money  or  currency.^  * * * 

n,These  definitions  differ  in  their 
terms,  but  it  will  be  found  that  there 
is  at  least  one  element  appearing  in 
each  and  every  one  of  them— a bank  is 
an  institution  which  receives  and  pays 
out  deposits.*  (Emphasis  supplied)” 

The  Guaranty  Trust  Company  being  authorized  to  carry  on  a 
trust  business  only,  it  cannot  accept  money  for  deposit  and  since 
this  would  be  the  doing  of  a banking  business  and  would  be  ultra 
vires  in  so  far  as  the  powers  of  the  trust  company  are  concerned. 
From  the  facts  it  appears  that  the  trust  company  has  not  attempted 
to  engage  in  any  phase  of  banking  business,  particularly  that  of 
accepting  money  for  deposit. 

The  beginning  of  Section  363.470,  supra,  is  in  these  words, 
”when  the  net  earnings  of  a trust  company  having  a deposit  lia- 
bility.” (emphasis  ours),  and  in  view  of  tKis  statement,  it  is 
our  thought  that  the  section  has  reference  only  to  those  trust 
companies  which  are  authorized  to  carry  on  a banking  business 
in  connection  with  their  trust  business,  for  the  reason  that 
only  those  trust  companies  authorized  to  accept  money  deposits 
and  to  pay  them  out  on  the  orders  of  the  depositors  could  have 
a "deposit  liability"  within  the  meaning  of  that  section. 

Since  the  Guaranty  Trust  Company  is  not  engaged  in  the 
banking  business  and  does  not  receive  money  deposits  as  noticed 
above,  it  has  no  "deposit  liability"  within  the  meaning  of  Section 
363.470,  supra,  and  said  section  has  no  application  to  said  trust 
company.  Consequently,  it  is  believed  that  it  could  not  serve 
any  useful  purpose  in  the  present  discussion  to  construe  the  pro- 
visions of  this  section  further. 

CONCLUSION 


It  is  therefore  the  opinion  of  this  department  that  the 
provisions  of  Section  363.460,  RSMo  1949  are  mandatory  and  re- 
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quires  every  corporation  engaged  in  the  business  of  carrying  out 
trusts  in  property  rights  for  others  to  create  and  maintain  a 
surplus  fund,  in  the  manner  and  for  the  purposes  provided  by 
said  section. 

It  is  the  further  opinion  of  this  department  that  a cor- 

5 oration  chartered  for  the  sole  purpose  of  carrying  on  a trust 
usiness  cannot  legally  engage  in  any  phase  of  the  banking  busi- 
ness. Not  being  authorized  to  accept  money  on  deposit,  it  has 
no  deposit  liability  within  the  meaning  of  Section  363.470, 

RSMo  1949,  and  said  section  has  no  application  to  such  trust 
corporations. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Paul  N.  Chitwood. 


Very  truly  yours, 


JOHN  M.  DALTON 
Attorney  General 


PNC: hr 


AGRICULTURE:  1)  Commissioner  of  Agriculture  has  no  independent.  p..owe j*-.  t-C> 

ARTMALS:  promulgate  rule  requiring  testing  for  Brucellosis  of  cattle 

BRUCELLOSIS:  being  brought  Into  Mo.  and  exclusion  or  other  disposition 

ADMJlM  I STRATI' VE  of  those  found  to  be  infected  with  such  disease.  Sec.  267. 
LAW:  260,  RSMo  1949  > confers  such  power  upon  him  acting  conjoint- 

ly with  the  State  Vet.  and  representatives  of  the  U.  S.  Dept,  of  Agri. 

2)  Com.  of  Agri.  has  no  independent  power  to  promulgate  rules  governing 
transportation  of  animals  to  and  from  community  sale  barns  and  terminal 
stockyard  markets  but  may  make  such  rules  relating  only  to  suppression  of 
Bang's  Disease  conjointly  with  State  Vet,,  and  representatives  of  the  O.S. 
Dept,  of  Agri  a 3)  -he  power  of  quarantine  extends  only  to  diseased  stock 
and  those  capable  of  carrying  or  causing  the  disease.  The  power  of  quaran- 
tine cannot  be  extended  by  rule  or  regulation,  k)  State  Vet.  may  refuse 
to  permit  cattle  owner  operating  under  Plan  C of  Sec.  267*292,  RSMo.,  Cum. 
Supp . , 1951?  to  move  cattle  of  adult  herd  without  test  showing  freedom 

from  Brucellosis.  6)  Sec.  267.130'j  RSMo  19k9,  covers  all  dangerous  disease: 
of  cattle  of  a contagious,  infectious  or  spreading  character. 

October  22,  1953 

Honorable  I»*  A*  Hoarier#  DVM 
State  Veterinarian 
Department  of  Agriculture 
Jefferson  City#  Missouri 

Dear  Slri 

We  have  received  your  opinion  request  dated  July  27#  1953# 
which  request  reads  as  follows: 

"inasmuch  as  we  are  contemplating  the 
writing  of  new  regulations  for  an  ex- 
panded program  of  Brucellosis  control 
and  eradication,  I respectfully  request 
a review  of  all  of  the  statutes  pertain- 
ing to  Brucellosis  and  Diseased  Animals 
and  specifically  Sections  267*130#  267*- 
240,  267*250,  267*260,  26?. 280,  267.290, 

267*310,  267.330  and  267,430  and  House 
Bill  ho*  36  of  the  66th  General  Assembly. 

"In  formulating  the  new  program  w©  need 
specifically  to  knows 

"1*  Is  sufficient  authority  granted  to 
us  under  House  Bill  36  and  Section  267*130# 

Revised  Statutes  of  Missouri,  1949,  to  make 
and  promulgate  regulations  setting  down  re- 
quirements for  Brucellosis  on  cattle  enters 
ing  the  State  of  Missouri? 

"2*  For  promulgation  of  rules  and  regula- 
tions covering  animals  moving  out  of  com- 
munity sale  barns  and  terminal  stockyard 
markets* 

"3*  Authority  to  quarantine  an  entire  herd 
suspected  of  being  infected  with  Brucellosis* 
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Suspicion  of  infection  In  a herd  may  be 
on  the  bhsis  of  a positive  teat  for  Bru- 
cellosis obtained  on  one  or  more  animals 
out  of  this  hex'd* 

x%.  Authority  to  quarantine  a herd 
operating  under  Plan  C . in  which  no  test 
is  made  of  the  adult  herd  and  the  owner 
electa  to  follow  a program  of  vaccina- 
tion of  calves  only*  In  other  words 
can  we  quarantine  this  herd  with  the 
’'requirement  that  nc  animals  be  shipped 
except  on  permit  and  to  slaughter  unless 
negative  to  the  blood  test? 

“5*  Is  sufficient  authority  granted  under 
. Statute  267*260  for  the  promulgation  of 
rules  and  regulations  necessary  to  the 
control  and.  eradication  of  Brucellosis? 

11  In  addition  to  the  above  would  Section 
267.130  permit  promulgation  of  rules 
and  regulations  for  the  control  and 
eradication,  including  necessary 
quarantines,  of  any  dangerous  disease 
of  a contagious.  Infectious  or  spread- 
ing character  not  specifically  referred 
to  in  the  statute  itself,  as  for  example 
atrophic  rhinitis  in  swine,  infectious 
gastroenteritis  of  baby  pigs,  vesicular 
exanthema,  vesicular  stomatitis, 
leptospirosis,  listeriosis  and  other 
diseases  which  might  make  their  appearance* 

"I  should  also  like  to  know  if  this  de- 
partment has  the  authority  to  quarantine 
an  entire  herd  for  Tuberculosis  when  we 
have  reason  to  suspect  Tuberculosis  in 
this  herd,  based  upon  the  finding  of 
lesions  of  Tuberculosis  In  an  animal 
shipped  to  slaughter  or  in  cases  where 
a reactor  has  been  removed  previously 
from  the  herd  and  the  owner  refuses  to 
retest  the  herd," 

We  shall  take  up  the  questions  in  the  order  in  which  you 
have  stated  them  in  your  letter. 
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QUESTION  NO,  It  MIs  sufficient  authority 
granted  to  us  under  House  Bill  36  and 
Section  267*130,  Revised  Statutes  of 
Missouri,  1949,  to  make  and  promulgate 
regulations  setting  down  requirements 
for  Brucellosis  on  cattle  entering  the 
State  of  Missouri?" 

Presumably  by  this  question  you  contemplate  the  promulgation 
of  a rule  requiring  that  cattle  being  brought  into  the  state  be 
tested  for  Brucellosis  and  exclusion  of  those  that  prove  to  be  In- 
fected with  the  disease* 

Section  267* I3Q,  RSMo  1949*  grants  no  authority  for  making 
such  a rule.  The  only  rule -making  power  contained  in  such  section 
Is  given  by  the  following  words  contained  in  Subsection  1 of  such 
section} 

"•»  # unless  the  said  veterinary 
surgeon  Is  satisfied  that  it  is  im- 
practicable to  quarantine  as  herein 
set  forth,  then  he  shall  prescribe 
in  writing  such  other  rules  and  regu- 
lations as  he  may  deem  best*" 

This  refers  only  to  rules  prescribing  the  manner  of  quarantine 
of  infected  stock,  when  it  is  impracticable  to  quarantine  in  the 
manner  prescribed  In  the  preceding  part  of  said  Subsection  1* 

Subsection  2 of  Section  267*296,  R,  S*  Mo,,  Cum,  Suppl,  1951* 
to  which  you  refer  as  a part  of  House  Bill  No,  36  of  the  66th  General 
Assembly  reads  as  follows: 

"2,  The  commissioner  of  agriculture  is 
hereby  authorised  and  directed  to  make 
all  reasonable  and  needful  rules  and  reg- 
ulations for  the  carrying  out  of  sections 
267*292  to  267,298,  including  rules  and 
regulations  governing  the  importation  into 
the  state  of  all  livestock,  arid  Including 
shipments  from  public  livestock  markets 
operating  under  federal  or  state  inspection 
within  the  state," 

Although  the  latter  portion  thereof  standing  alone  purports 
to  grant  the  authority  for  the  regulation  or  regulations  you  con- 
template, we  believe  this  portion  of  the  statute  is  limited  by 
the  preceding  portion  of  the  subsection  so  that  the  commissioner's 
regulations  would  be  authorized  only  in  so  far  as  "reasonable  and 
needful  for  carrying  out  Sections  267.292  to  267.298,  R.  S.  Mo., 

Cura.  Supp.,  1951. ” These  sections  authorize  the  commissioners  to 
supply  Brucella  vaccine  and  veterinary  service  free  of  cost  to 
persons  who  co-operate  with  the  Bureau  of  Animal  Industry  of  the 
United  States  Department  of  Agriculture  and  the  Missouri  Department 
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of  Agriculture  in  a program  for  eradication  of  Bang’s  Disease  by 
participating  in  certain  plans  set  up  in  Section  267 .294*  R.  S» 

Mo.,  Cum,  Supp.,  1951*  It  could  not  be  said  that  the  type  of 
regulation*  contemplated  by  Question  Ho.  1 of  your  request  is 
"needful  or  reasonable"  to  implement  these  sections. 

The  only  authority  granted  in  this  general  area  is  in  Section 
267.2i|.0f  RSMo  1949 » providing  that  the  Governor  may  order  the  State 
Veterinarian  to  visit  any  state  or  territory,  where  Bang's  Disease 
is  said  to  exist  and  investigate  and  report  to  him.  Then  the  Com- 
missioner and  State  Veterinarian,  subject  to  the  approval  of  the 
Governor,  may  "arrange  and  adjust  such  x’ules  and  regulations  as 
safety  may  demand  for  the  transportation  of  livestock  through  or 
into  this  state11  from  any  state,  territory  or  country  where  Bang's 
Disease  may  exist. 

Such  regulations,  however,  would  apply  only  to  cattle  brought 
in  from  particular  areas  outside  the  state  where  Bang's  Disease 
was  found  to  exist  and  would  require  the  approval  of  the  Governor, 

Section  267.330?  RSMo  1949?  places  some  restrictions  on  im- 
portation o.f  cattle  from  outside  the  state,  requiring  a certificate 
that  they  are  free  from  symptoms  of  infectious  or  contagious  disease. 
This  section,  however,  confers  no  rule -making  power  upon  the  Com- 
missioner of  Agriculture . 

Section  267.260,  RSMo  1949*  we  believe  does  not  confer  upon 
the  Commissioner  the  Independent  authority  to  make  the  rules  con- 
templated by  this  question,  but  does  confer  such  power  upon  him 
conjointly  with  the  State  Veterinarian  and  representatives  of  the 
United  States  Department  of  Agriculture.  This  section  of  the 
statutes  is  discussed  further  under  Question  ho.  2,  infra,  which 
discussion  is  applicable  to  the  rules  contemplated  by  this  question, 

QUESTION  HO.  2:  "For  promulgation  of 
rules  and  regulations  covering  animals 
moving  out  of  community  sale  barns  and 
terminal  stockyard  markets." 

The  rules  and  regulations  contemplated  by  this  question 
would  require  testing  of  all  cattle  consigned  for  sale  to  a 
community  sales  barn  or  a terminal  stockyard  market  and  would 
provide  that  the  Department  of  Agriculture  might  quarantine  any 
cattle  suffering  from  a contagious  or  infectious  disease. 

In  accordance  with  the  discussion  of  subsection  2 of  Section 
267»296,  Cum,  Supp.,  1931#  we  believe  that  such  regulations  would 
not  be  "reasonable  and  needful"  to  implement  Sections  267.292  to 
267.298,  Cum.  Supp*,  1951*  hence  it  does  not  authorize  the 
Commissioner  to  promulgate  the  regulations  contemplated  by  the 
question. 
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Section  267*260,  RSMo  191+9#  reads  as  follows* 

. n267,260.  Control  of  Bang's  disease- 
acceptance  of  federal  rules. -rPor  the 
purpose  of  controlling  Bang's  disease  in  . 
neat  cattle  and  cooperating  with  the 
United  States  department  of  agriculture 
, in  suppressing  and  combating  Bang's 

disease#  the  commissioner  of  agriculture 
may  accept  and  adopt,  oh  behalf  of  the 
state,  the  rules  and  regulations  prepared 
: by  the  United  States  department  of  agri- 
culture relating  to  the  suppression  of 
such  disease  and  cooperate  with  the  au- 
thorities of  the  United  States  in  the  en- 
forcement of  their  provisions | or  the  com- 
missioner of  agriculture  may  follow  such 
other  procedure  as  to  Inspection,  condem- 
nation, disinfection,  disposal  and  other 
procedure,  reasonably  necessary  in  the 
suppression  of  such  disease,  as  may  be 
agreed  upon  and  adopted  by  the  commis- 
sioner of  agriculture  and  the  state  vet- 
erinarian and  the  representatives  of  the 
United  States  department  of  agriculture, 

VI i thin  the  amounts,  which  may  be  appro- 
priated for  this  purpose,  the  state  may 
pay  such  proportion  of  the  expenses  , in- 
curred in  suppressing  or  combating  such 
disease  under  the  provisions  of  this  sec- 
tion as  shall  be  determined  by  and  mu- 
tually agreed  upon  with  the  United  States 
department  of  agriculture*” 

This  section  purports  to  authorize  the  Commissioner  to  adopt 
on  behalf  of  the  state  the  rules  of  the  United  States  Department 
of  Agriculture,  relating  to  suppression  of  Bang's  Disease,  and  to 
co-operate  with  the  United  States  Department  of  Agriculture  in 
their  enforcement.  It  also  provides  that  the  Commissioner  of 
Agriculture  may  follow  such  other  procedure  as  to  inspection,  con- 
demnation, disinfection,  disposal  and  other  procedure,  reasonably 
necessary  in  the  suppression  of  such  disease  as  may  be  agreed  upon 
by  the  Commissioner  of  Agriculture,  the  State  Veterinarian  and  re- 
presentatives of  the  United  States  Department  of  Agriculture. 

This  statute,  we  believe,  confers  upon  the  Commissioner  of 
Agriculture  the  power  to  make  rules  and  regulations  governing  the 
transportation  of  animals  moving  to  and  from  community  sales  barns 
and. terminal  stockyard  markets,  so  long  as  such  rules  relate  to 
’•inspection,  condemnation,  disinfection,  disposal  and  other  procedure. 
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reasonably  necessary  In  the  suppression  of  such  disease,’*  and  so 
long  as  such  rules  are  ’’agreed  upon  and  adopted  by  the  Commissioner 
of  Agriculture  and  the  State  Veterinarian  and  the  representatives  of 
the  United  States  Department  of  Agriculture.”  It  does  not  confer 
upon  the  Commissioner  of  Agriculture  the  power  independently  to  make 
such  rules. 

The  use  of  the  word  ’’procedures"  is  strange,  and  ordinarily  would 
refer  to  the  manner  of  proceeding,  or  method,  Reading  the  statute  as 
a whole,  however,  we  think  the  word  is  intended  to  mean  substantive 
rules  relating  to  the  suppression  of  Bang's  Disease,  and  we  so  in- 
terpret it* 

QUESTION  NO,  3t  "Authority  to  quarantine 
an  entire  hero  suspected-  of  being  infected 
with  Brucellosis,  Suspicion  of  infection 
in  a herd  may  be  on  the  basis  of  a positive 
test  for  Brucellosis  obtained  on  one  or  more 
animals  out  of  this  herd.," 

Section  267,130,  RSMo  1949,  is  the  only  power  given  in  the 
law  to  quarantine  particular  livestock  (as  distinguished  from  live- 
stock from  particular  geographical  areas  as  in  Section  267*240  and 
267*250,  RSMo  1949,  Infected  with  Dang’s  Disease,)  Although  Bang's 
Disease  is  not  specifically  mentioned  in  this  section,  it  is  in- 
cluded In  the  phrase  "any  other  dangerous  disease  of  a contagious, 
infectious  or  spreading  character,"  Subsection  1 of  the  said 
Section  267,130  reads  as  follows: 

” 267,130 • Quarantine — notification  to  - 
county  c our t — procedure .--1 . If,  upon 
Investigation,  said  veterinary  surgeon 
shall  be  satisfied  that  such  livestock  is 
suffering  from  or  infected,  or  capable  of 
infecting  with  or  causing  what  Is  known 
as  glanders,  farcy,  tuberculosis,  con- 
tagious pleuropneuiuo.nl a,  Texas  fever, 
rdnderpest,  foot  and  mouth  disease,  or 
any  other  dangerous  disease  of  a contagious. 

Infectious  or  spreading  character,  against 
which  he  may  think  best  to  quarantine,  he 
shall  Immediately  quarantine  the  same  by 
placing  it  in  pens,  barns  or  sheds,  or 
fields,  completely  separated  from  other 
susceptible  stock  not  so  diseased  or  in- 
fected, until  such  diseased  stock  shall  be 
disinfected  or  completely  recovered,  and 
its  release  ordered  by  the  state  veterinary 
surgeon  or  his  deputies,  or  shall  have  been 
killed  or  disposed  of  as  herein  provided; 
and  all  barns,  sheds  or  pens  containing  the 
diseased  stock  shall  be  surrounded  with  a 
good  and  sufficient  fence  to  prevent  any 
other  stock  from  approaching  nearer  than 
one  hundred  feet  to  the  barn  or  pen  contain- 
ing such  diseased  stock,  unless  the  said 
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veterinary  surgeon  is  satisfied  that 
it  is  impracticable  to  quarantine  as 
herein  set  forth,  then  he  shall  pre- 
scribe in  writing  such  other  rules 
and  regulations  as  he  may  deem  best.” 

This  section,  by  requiring  that  stock  which  is  "suffering 
from  or  Infected  or  capable  of  infecting  with  or  causing  ^ * 
any  other  dangerous,  infectious  or  spreading  character  be  sep- 
arated from  other  susceptible  stock  "not  so  diseased  or  infected 
until  such  "diseased  stock"  shall  be  "disinfected  or  completely 
recovered"  contemplates  that  only  diseased  stock  or  those  capable 
of  carrying  the  disease  be  quarantined.  There  is  no  authority 
for  quarantining  of  an  entire  herd  on  the  basis  of  on©  or  two 
cows  therefrom  being  infected  with  the  disease  — unless  it  may 
b©  said  that  the  other  cattle  in  the  herd  by  reason  of  having 
been  in  contact  with  those  infected  would  be  capable  of  carrying 
the  disease.  Cattle  capable  of  infecting  with  or  causing  the 
disease  in  other  cattle  may  be  quarantined  under  this  section, 

Neither  does  this  section  or  any  other  contain  any  authority 
to  broaden  by  rules  and  regulations  the  quarantine  power  beyond  the 
confines  of  this  section, 

f QUESTION  HQ,  lj.:  "Authority  to  quarantine 
'a  herd  operating  under  Plan  C in  which  no 
; test  is  made  of  the  adult  herd  and  the  owner 
^elects  to  follow  a program  of  vaccination 
of  calves  only.  In  other  Words  can  we 
j quarantine  this  herd  with  the  requirement 
that  no  animals  be  shipped  except  on  permit 
and  to  slaughter  unless  negative  to  the 
blood  test?" 

"Plan  C,"  referred  to  in  this  question,  is  defined  as  follows 
in  Section  267»£9i|-»  R * 3,  Mo.,  Cum*  Supp»,  1951* 

"(3)  'Plan  C'  means  calf hood  vaccina- 
tion without  test  of  any  part  of  the  herd 
and  the  plan  is  confined  to  those  herds 
in  which  movement  of  animals  is  restricted 
to  special  permits  issued  by  the  3tate 
veterinarian," 

Any  person  operating  under  this  plan  will  have  signed  the 
agreement  provided  for  in  Section  267*292*  Gum*  Supp*,  1951*  Al** 
though  there  is  no  authority  to  quarantine  his  herd,  he^is  not 
permitted  to  move  any  animal  except  on  permit  from  the  State 
Veterinarian,  Such  permits  could  be  subject  to  any  reasonable 
condition  the  State  Veterinarian  chose  to  impose  — including  the 
condition  that  they  be  tested  and  found  Bang's  Disease  free. 
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The  effect,  therefore,  would  be  the  same  as  that  of  a quarantine* 

QUESTION  HO*  $t  "la  sufficient  authority 
granted  under  statute  267*260  for  the 
promulgation  of  rules  and  regulations 
necessary  to  the  control  and  eradication 
of  Brucellosis?" 

We  believe  the  discussion  under  Question  No*  2,  supra,  is 
applicable  and  fully  answers  this  question* 

QUESTION  NO*  6:  "In  addition  to  the  above 
would  Section  267*130  permit  promulgation 
of  rules  and  regulations  for  the  control 
and  eradication,  including  necessary  quaran- 
tines, of  any  dangerous  disease  of  a con-* 
tagious,  infectious  or  spreading  character 
not  specifically  referred  to  in  the  statute 
itself,  as  for  example  atrophic  rhinitis  in 
swine.  Infectious  gastroenteritis  of  baby 
pigs,  vesicular  examthema,  vesicular  stoma- 
titis, leptospirosis,  listeriosis  and  other 
diseases  which  might  make  their  appearance," 

Section  267»130,  supra,  is  limited  in  Its  scope  as  to  the 
rules  and  regulations  permitted  to  be  promulgated.  The  only  au- 
thority for  the  promulgation  of  rules  and  regulations  is  contained 
In  the  last  sentence  of  subsection  1 of  that  statute.  It  reads 
as  follows: 

" * # unless  the  said  veterinary 

surgeon  is  satisfied  that  it  Is 
impracticable  to  quarantine  as  here- 
in set  forth,  then  he  shall  prescribe 
in  writing  such  other  rules  and  regula- 
tions as  he  may  deem  best," 

The  rules  and  regulations  authorized  by  this  section  relate 
only  to  the  method  of  quarantine  and  will  not  peradt  other  rules 
relating  to  the  suppression  and  eradication  of  the  disease* 

So  far  as  the  quarantine  power  is  concerned,  however,  and  the 
power  to  make  rules  relating  to  the  method  of  quarantine,  the  statute 
is  certainly  broad  enough  to  cover  diseases  other  than  those  named 
so  long  as  they  are  "dangerous  diseases  of  a contagious,  infectious 
or  spreading  character," 

You  ask  whether  you  can  quarantine  an  entire  herd  for  Tuber- 
culosis when  you  have  discovered  lesions  of  Tuberculosis  in  an 
animal  shipped  from  the  herd.  In  our  judgment  no  such  power  exists 
unless  It  is  that  cattle  exposed  to  the  disease  may  be  said  to  be 
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capable  of  infecting  with  or  causing  Tuberculosis  in  other  cattle* 
The  discussion  under  Question  No,  3,  relating  to  Bang's  Disease, 
is  applicable  also  to 'Tuberculosis , 

CONCLUSION 


It  is  the  opinion  oi'  this  office  that* 

14)  Section  267,130*  RSMo  1949*  confers  upon  the  Commissioner 
of  Agriculture  no  power  to  promulgate  a rule  requiring  the  testing 
for  Brucellosis  of  cattle  being  brought  into  Missouri,  and  the  ex- 
clusion as  other  disposition  of  those  found  to  be  infected  with 
such  disease.  Neither  does ' Subsection  2 of  Section  267*296,  RSMo, 
Cum,  Supp,,  1951*  grant  such  power,  said  section  conferring  power 
only  to  make  rules  to  implement  Sections  267*292  to  267*29o,  R,  S, 
Mo,,  Cum,  Supp,,  1951*  However,  Section  267*260,  RSMo  1949,  con- 
fers upon  the  Commissioner  of  Agriculture,  acting  conjointly  with 
the  State  Veterinarian  and  representatives  of  the  United  States 
Department  of  Agriculture,  the  power  to  adopt  such  rules, 

2*)  The  only  power  conferred  upon  the  Commissioner  of  Agri- 
culture to  promulgate  rules  and  regulations  governing  transportation 
of  animals  to  and  from  community  sale,  barns  and  terminal  stockyard 
markets  is  that  given  by  Section  267*260,  RSMo  1949,  which  gives 
the  Commies loner  of  Agriculture  the  authority  to  make  such  rules 
relating  to  the  suppression  of  Bang's  Disease  only,  as  may  be  agreed 
upon  and  adopted  by  the  Commissioner,  the  State  Veterinarian  and 
representatives  of  the  United  States  Departiaent  of  Agriculture, 

The  Commlss loner  has  no  such  authority  independently, 

3,)  The  State  Veterinarian  has  no  power  to  quarantine  an 
entire  herd  of  cattle  on  the  basis  that  one  or  two  cattle  of  such 
herd  is  known  to  have  Brucellosis,  or  Tuberculosis,  unless  the 
other  cattle  of  such  herd,  by  reason  of  having  been  in  contact 
with  infected  cattle,  are  capable  of  carrying  or  causing  the  di- 
sease, The  power  of  quarantine  extends  only  to  diseased  stock 
and  those  capable  of  carrying  or  causing  the  disease*  The  power 
of  quarantine  cannot,  by  mile,"  be  extended  beyond  the  confines  of 
Section  267,130,  RSMo  1949* 

4« ) There  is  no  pox^er  to  quarantine  the  adult  herd,  not  in- 
fected with  Brucellosis , the  owner  of  which  is  cooperating  in  a 
Brucellosis  control  program  under  "Plan  C" , However,  such  owner 
will  have  voluntarily  submitted  to  a plan  under  which  he  is  not 
permitted  to  move  any  animal  except  on  permit  from  the  State 
Veterinarian,  which  permit  may  be  conditioned  on  the  testing  of 
such  animal  and  a result  of  freedom  from  the  disease, 

5»)  The  rule-making  pox^er  of  Section  267. 130,  RSMo  1949, 
relates  only  to  the  method  of  effecting  the  quarantine,  and  does 
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not  confer  the  power,  by  rule,  to  extend  the  quarantine  power* 
Such  section  covers  all  dangerous  diseases  of  a contagious,  in- 
fectious or  spreading  character* 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  W*  Don  Kennedy. 


Very  truly  yours. 


JOHN  H.  DALTON 

Attorney  General 
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mmjST  COMPANIES:  Trust  company  subject  to  Chapter  3&3»  RSMo  1949 

needs  only  majority  vote  of  all  its  stock  member- 
ship to  amend  articles  of  incorporation  to 
effect  increase  in  rate  of  cash  dividend  on  its 
preferred  stock. 


FILED 

77 


December  3*  1953 


Honorable  J.  A.  Rouveyrol 
Commissioner,  Division  of  Finance 
J offer son  Building 
Jefferson  City,  lissouri 

^ear  : r. rtouveyrol: 

The  following  opinion  is  ronderod  in  repl.,  to  your  request 
involving  tne  power  mf  a trust  company,  operating  under  the  pro- 
visions of  Chapt  r 363*  Rb;  o 1949*  to  increase  the  dividend  rate 
on  preferred  shares  of  stock.  Without  quoting  the  full  text  of 
your  inquiry,  tho  question  to  be  answered  is  briefly  stated  as 
follows : 


In  the  event  a trust  company  subject  to 
the  provisions  of  Chapter  3<->3»  RSMo  1949* 
desires  to  a lend  its  articles  of  incorpora- 
tion so  as  to  increase  the  rate  of  casn 
dividend  on  its  preferreu  stock,  what 
percentage  of  stock  ownership  must  con- 
sent to  such  charter  amendment  i* 

Section  363»470»  RSMo  1949*  discloses  wuat  percentage  of 
the  net  earnings  of  a trust  company  are  to  go  to  the  surplus  fund 
and  how  the  profit  and  loss  account  Is  to  benefit  from  such  ret 
earnings.  V.  1th  particular  reference  to  such  profit  and  loss 
account  tho  statute  provides,  in  part,  as  follows: 

"3*  The  credit  bala.ee  of  such  account 
snail  constitute  the  undivided  profit  at 
ti  e close  of  such  dividend  period,  and 
snail  be  available  for  dividends.  The 
directors  of  any  such  trust  company  may 
from  ti  e to  time  declare  such  dividends 
as  they  shall  judge  expedient  from  such 
undivided  profits." 
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Since  we  are  considering  a cash  dividend  on  stock,  as  dis- 
tinguished from  a dividend  payable  in  stock,  we  are  not  concerned 
with  the  power  of  a trust  company,  found  at  section  362.085,  RSMo 
1914-9,  to  issue  preferred  shares  upon  the  vote  of  "all  of  its 
stockholders"  as  required  by  Section  362.075,  RSMo  19^4-9 • e 
treat  the  present  inquiry  solely  as  one  relating  to  the  authoriza- 
tion of  an  increased  rate  of  dividend  on  preferred  stock  previously 
issued  in  a lawful  manner. 

If  the  articles  of  incorporation  of  the  trust  company  were  so 
drawn,  at  the  time  it  first  exercised  its  statutory  right  to  issue 
preferred  shares,  as  to  .make  the  rate  of  cash  dividend  returnable 
on  such  preferred  shares  a fixed  percent,  it  necessarily  follows 
that  any  change  to  be  :aade  in  such  return  would  involve  an  amend- 
ment to  articles  of  incorporation.  However,  we  consider  that  such 
an  amendment  would  be  one  not  inconsistent  with  Chapter  363,  RSMo 
1949,  and  that  the  vote  required  to  carry  the  amendment  would  be 
governed  by  Section  363*510,  RSMo  1949,  which  provides  as  follows: 

"An  affirmative  vote  of  the  persons 
holding  the  larger  amount  in  value 
of  all  the  shares  of  stock  shall  be 
necessary  to  increase  or  diminish  the 
amount  of  its  capital  stock,  or  to 
extend  or  change  its  business,  as 
aforesaid,  cr  to  enable  a trust  company 
to  avail  itself  of  the  provisions  of 
this  chapter." 


CChCuublON 


It  is  the  opinion  of  this  office  that  a trust  company  subject 
to  the  provisions  of  Chapter  363,  RSiio  1949,  in  amending  its 
articles  of  incorporation  so  as  to  increase  the  rate  of  cash 
dividend  on  its  preferred  stock,  may  do  so  by  a majority  vote 
of  all  of  its  stock  membership. 

The  foregoing  opinion,  which  i hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Julian  L.  O’Malley. 


i/er y truly  yours. 


JLO ’ M : vlw 


JOHN  M.  hALTON 

Attorney  General 


NEWSPAPERS: 

LEOAL  PUBLICATIONS: 
NOTICES : 


Proposed  changes  in  the  Nevada  Dally  Mail 
and  the  Nevada  Herald  will  not  change  their 
status  as  legal  publications  and  dally  and  weekly 
newspapers  respectively. 


December  9*  1953 


Honorable  ])onald  B.  Russell 
Prosecuting  Attorney 
Vernon  County 
Nevada , Missouri 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an  opinion 
which  reads: 

"The  Nevada  Publishing  Company  of  this  city,  is,  at  the 
present  time  publishing  two  newspapers,  (l)  the  Nevada 
Dally  Mall,  which  is  published  dally,  six  days  a week, 
and  (2)  The  Nevada  Herald,  which  is  published  weekly,  on 
Thursday.  These  two  papers  comply  with  requirements  of 
Section  493.050  of  the  Missouri  Revised  Statutes,  1949,  and 
are  presently  legal  publications.  The  Nevada  Publishing 
Company  desires  to  change  the  day  of  publication  of  The 
Nevada  Herald  from  Thursday  to  Sunday  and  publish  the  same 
as  the  Nevada  Sunday  Herald;  and  further,  is  considering 
discontinuing  the  Saturday  edition  of  the  Nevada  Daily 
Mall.  The  Nevada  Publishing  Company,  by  representatives, 
has  come  to  me,  as  prosecuting  attorney,  for  an  opinion  as 
to  whether  or  not  the  proposed  changes  would  effect  the 
status  of  these  two  newspapers  as  legal  publications. 

"As  to  The  Nevada  Herald  the  question  would  seem  to  be  one 
of  whether  or  not  it  would  be  considered  a new  and  different 
newspaper  by  reason  of  the  changed  date  of  publication  and 
the  change  in  the  name  of  the  paper.  As  a practical  matter 
it  will  still  be  the  same  newspaper  with  the  same  list  of 
subscribers . 

"As  to  The  Nevada  Dally  Mall  the  question  would  seem  to  be 
one  of  whether  or  not  the  discontinuance  of  one  day's  issues 
would  so  change  the  status  of  the  paper  as  to  disqualify 
it  as  a legal  publication. 

"I  find  no  cases  in  Missouri  in  point  and  would  appreciate 
your  opinion  in  regard  to  these  matters.  It  would  be 
appreciated  if  your  opinion  could  be  forwarded  to  me  as 
soon  as  possible  as  the  proposed  changes  have  been  planned 
to  take  effect  in  the  very  near  future." 
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You  state  that  the  two  newspapers  referred  to  In  your  request 
are  presently  legal  publications  and  inquire  if  the  proposed 
change  in  publication  dates  of  said  newspapers  and  name  of  one 
will  change  their  status  as  legal  publications.  Ownership  re- 
mains the  same  as  well  as  the  location  of  said  newspapers. 

The  Nevada  Daily  Mall,  under  the  proposed  change,  will  be 
published  only  five  consecutive  days  per  week  instead  of  six 
days,  the  plan  being  to  discontinue  only  the  Saturday  edition. 

The  Nevada  Herald,  now  published  only  on  Thursday  of  each 
week,  under  your  proposal,  is  to  be  published  only  on  Sunday 
and  you  further  propose  to  change  the  name  of  the  paper  to  the 
Nevada  Sunday  Herald. 

You  indicate  that  you  have  been  unable  to  find  any  decisions 
in  this  state  applicable  to  this  request.  Neither  have  we  found 
any  decisions  applicable.  However,  we  have  found  several  decisions 
in  other  states  that  might  at  least  be  persuasive  in  rendering  this 
opinion. 

Furthermore,  we  find  a Statute  under  Chapter  493,  Ho.  R.  S. 
Cum.  Supp.  51,  namely  Section  493.045  which  specifically  defines 
daily  newspaper  and  reads: 

"As  used  in  this  chaper  the  words  'daily  newspaper' 
shall  mean  a newspaper  which  is  published  every  day,  or 
each  day  except  Sundays  and  legal  holidays,  or  which 
shall  be  published  on  each  of  any  five  days  in  every 
week  excepting  legal  holidays  and  including  or  exclud- 
ing Sundays;  except,  that  when  a holiday  intervenes 
in  any  given  week  the  newspaper  may  be  published  on 
each  of  any  four  days  in  said  week.  (L.  1951  S.  B.  161 
§ 493. 055 r 

It  seems  that  we  need  no  decisions  defining  the  word  dally 
newspaper  in  view  of  the  foregoing  statutory  provision.  However, 
the  following  decisions  all  more  or  less  follow  the  foregoing 
statutory  definition  with  the  exception  of  the  latter  part  pro- 
viding that  it  may  be  a daily  newspaper  when  published  only  4 
days  a week  when  a holiday  intervenes.  All  of  these  decisions 
hold  that  5 publications  each  week  will  qualify  a newspaper  as  a 
dally  newspaper.  Hansen  vs.  City  of  Havre,  114  Pacific  2d  1053* 
l.e.  1057;  Fairhaven  Publishing  Company  vs.  City  of  Bellingham, 

51  Wash.  108,  98  Pac.  97;  State  vs.  O'Neill,  4 So.  2d  633. 

In  view  of  the  foregoing  statute  and  decisions  we  are  of  the 
opinion  that  the  proposed  change  in  publication  date  of  the  Nevada 
Dally  Mall  will  not  alter  its  status  as  a dally  newspaper  and  a 
legal  publication. 
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Honorable  Donald  B.  Russell 


We  have  found  no  decision  In  point  as  to  whether  the  mere 
change  of  the  name  of  a newspaper  and  not  the  ownership  or 
change  of  location  of  said  newspaper  will  change  Its  status 
as  a legal  publication. 

In  Iowa  State  Savings  Bank  vs.  Jacobson,  66  N.W.  453#  l.c. 
456,  8 S.D.  292,  300,  the  court  defining  weekly  newspaper  said* 

"In  ordinary  acceptation,  the  expression  'weekly 
newspaper'  unerringly  conveys  the  idea  of  a paper 
Issued  once  a week  * * *" . 

In  Cook  vs.  Lockerby,  111  N.W.  628,  l.c.  629,  16  N.D.  19# 
the  court  said* 

"The  expression  'weekly  newspaper'  can  have  but 
one  meaning,  which  is  that  it  is  a paper  publish- 
ed once  in  each  week,  * * 

Therefore,  we  are  of  the  opinion  that  the  Nevada  Herald, 
which  name  you  propose  to  change  to  the  Nevada  Sunday  Herald 
and  also  propose  to  change  the  publication  date  from  Thursday 
to  Sunday,  will  continue  to  be  a weekly  newspaper  and  legal 
publication. 


CONCLUSION 

It  is,  therefore,  the  opinion  of  this  department  that  the 
Nevada  Jkily  Nall  will  not  lose  Its  status  as  a dally  newspaper 
or  legal  publication  by  merely  discontinuing  the  Saturday  edition. 
It  is  the  further  opinion  of  this  department  that  the  proposed 
changes  in  the  Nevada  Herald  from  a Thursday  publication  to  Sunday 
and  a change  of  the  name  only,  not  ownership,  from  Nevada  Herald 
to  Nevada  Sunday  Herald,  will  not  change  its  status  as  a weekly 
newspaper  and  a legal  publication. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Aubrey  R.  Hammett,  Jr. 

Very  truly  yours. 


ARH:lw 


COUNTY  ASSESSOR  ) 
OFFICER  ) 

COMPENSATION  ) 

QUO  WARRANTO  ) 

JOHN  LL  DALTON 

xxxxxxxxxx 


County  officer  ousted  from  office  by  quo  warranto 
entitled  to  compensation  of  office  for  official 
duties  until  his  successor  is  elected  or  appointed 
and  qualified.  In  performing  any  acts  of  the  offic 
subsequent  to  filing  of  an  Information  against  him 
In  quo  warranto  proceedings,  he  is  acting  as  a de 
facto  officer  and  such  acts  are  valid. 


February  4,  1953 


Honoi'ablc  Kerri  Uaunders 
Prosecuting  Attorney 
Jefferson  County 
Hillsboro,  Missouri 


J ° hn_C Johns e n 

JUCXXXXXX 


Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter  requesting 
this  department  to  render  an  official  opinion  on  the  questions 
presented  in  the  attached  letter  to  you  under  date  of  January 
ll}.,  1953*  from  Mr.  .Wallace  V.  Coleman,  Clerk  of  the  County 
Court  of  Jefferson  County,  Missouri,  which  reads: 

"The  County  Court  of  this  County  has  in- 
structed me  to  procure  an  opinion  from  you 
concerning  the  status  of  Martin  E.  Burgess, 
former  assessor  of  Jefferson  County,  Missouri. 

"On  the  2l|.th  day  of  July,  1952  an  information 
In  Quo  Warranto  was  filed  in  the  Circuit 
Clerk* 8 office  of  Jefferson  County,  Missouri, 
upon  the  information  of  J.  W.  Thurman,  Prose- 
cuting Attorney,  against  Martin  E.  Burgoss, 
seeking  to  oust  Mr.  Burgess  from  his  office 
as  Assessor.  In  duo  time  the  case  was  tried 
In  the  Circuit  Court  of  Phelps  County, 

Missouri,  and  upon  November  19,  1952,  a 
judgnent  was  entered  by  said  court  decree- 
ing that  Martin  E.  Burgess  had  forfeited 
all  right  to  the  office  of  Assessor  of 
Jefferson  County,  Missouri  on  July  2li,  1952, 
and  ordering  him  ousted  and  removed  from 
said  office  as  of  said  date. 

"On  December  26,  1952  and  after  his  motion 
for  new  trial  had  been  overruled,  Mr.  Burgess 
filed  a notice  of  appeal,  and  on  January  2, 

1953*  the  Clerk  of  the  Supreme  Court  of 
Missouri  acknowledged  receipt  of  notice  of 
appeal,  together  with  docket  fee  in  said 
case . 


Honorable  Earl  Saunders 


"No  bond  of  any  kind  was  given  by  Mr. 

Burgess  In  connection  with  his  appeal. 

"Query  No.  1.  What  is  the  status  of 
Martin  E.  Burgess  insofar  as  the  office 
of  assessor  is  concerned  while  his  case 
is  pending  on  appeal  in  the  Supreme  Court? 

"Query  No.  2.  If  the  Supreme  Court  affirms 
the  Judgment  of  ouster,  will  Mr.  Burgess  be 
entitled  to  compensation  for  any  services 
he  may  have  rendered  subsequent  to  July  2lj., 

19^2,  the  effective  date  of  the  ouster 
Judgment? 

"Query  No.  3.  In  the  event  Mr.  Burgess 
undertakes  to  assess  property  in  Jefferson 
County,  Missouri,  in  the  year  1953 » will 
the  assessments  be  valid  and  will  he  be 
entitled  to  compensation  for  any  assess- 
ments so  made  by  him?" 

There  is  no  statutory  authority  for  staying  a Judgment  of 
ouster  and  forfeiture  of  office  in  a quo  warranto  proceeding. 

In  fact,  numerous  decisions  of  the  Supreme  Court  in  this  State 
hold  that  the  Judgment  In  such  instances  shall  even  date  back 
to  the  filing  of  said  information,  and  further,  that  if  such 
officer  continues  to  hold  such  office  and  perform  the  official 
duties  of  that  office,  he  Is  usurping  the  office  from  and  after 
the  filing  of  the  information  against  him,  and  in  several 
Instances,  said  officer  was  fined  for  usurping  the  office. 
Volume  7lj-  C.J.S.,  Section  $0,  page  27lf,  lays  down  the  general 
rule  in  such  instances  and  reads  in  part: 

"A  Judgment  of  ouster  rendered  In  a quo 
warranto  action  or  proceeding  is  not  retro- 
active; but  the  Judgnent  of  ouster  may  be 
made  to  take  effect  as  of  the  date  of  the 
filing  of  the  information  on  which  the 
proceeding  is  based." 

In  State  v.  Wymore,  132  S.W.  (2d)  979*  1.0.  988,  the 
court  held  that  the  county  prosecuting  attorney  should  be 
ousted  as  of  August  2l\.,  1937 » the  date  of  filing  an  Informa- 
tion against  him  and  until  the  end  of  his  first  term  of  office. 
Further,  for  usurpation  of  said  office  from  August  2lj.,  1937* 
to  the  end  of  said  term,  he  was  fined  one  dollar  and  costs. 

In  so  holding,  the  court  said: 
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M is-  * * He  is  ousted  from  the  office  of 
prosecuting  attorney  as  of  Aug.  2l\.t  1937* 
and  until  the  end  of  his  first  term. 

For  the  usurpation  of  said  office  from 
said  date  until  the  end  of  said  term  he 
is  fined  one  dollar  and  taxed  all  of  the 
costs  of  this  action.” 

See  also  State  v.  Graves,  ll^j.  S.W.  (2d)  91»  l.c.  9§» 
wherein  the  court  held  that  ouster  should  lie  as  of  May  10, 
1939*  the  date  the  information  was  filed  and  until  the  end 
of  the  present  term  of  office,  and  also  assessed  a fine 
against  the  respondent.'  Ihso  holding,  the  court  said: 

”We  conclude  therefore  that  our  commissioner 
properly  found  that  respondent,  by  failing 
to  perform  the  duties  of  his  office,  has 
forfeited  the  same  under  Section  11202, 

R.S.  Mo.  1929,  Mo.  St.  Ann.  § 11202,  p. 

63J4.3.  He  should  therefore  be  ousted  from 
the  office  of  prosecuting  attorney  of 
Jackson  county  as  of  May  10,  1939»  and 
until  the  end  of  his  present  term  of 
office.  For  the  usurpation  of  said  office 
from  said  date  to  the  date  of  the  judgment 
herein  a fine  of  $1,000  should  be  assessed 
against  respondent,  and  the  costs  of  this 
action  should  be  taxed  against  him.  It  is 
so  ordered.” 

See  also  State  v.  Williams,  II4J4.  S.W.  (2d)  9^»  l»c.  10£, 
106  (31-32). 

All  of  the  above  decisions  herein  were  rendered  by  the 
appellate  court  several  months  subsequent  to  the  rendition 
of  judgment  of  ouster  in  the  lower  court.  Apparently  in  each 
case  pending  on  appeal,  said  officials  continued  to  perform 
the  official  functions  of  their  offices  and  the  courts  held 
that  they  were  usurping  their  offices. 

In  view  of  these  decisions,  it  would  appear  that  such 
officials  having  been  ousted  from  their  offices  are  not 
entitled  to  be  compensated  for  any  services  rendered  in  any 
official  capacity  subsequent  thereto.  This  particular  phase, 
however,  is  not  discussed  in  any  of  the  foregoing  decisions. 

The  general  rule  is  that  the  right  to  compensation  of  an 
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office  is  an  incident  to  the  legal  right  to  such  office  and 
not  to  the  exercise  of  the  functions  of  the  office.  In  so 
holding,  the  appellate  court  in  Stratton  v.  City  of  Warrens burg, 
167  S.W.  (2d)  392,  l.c.  396,  said: 

"It  appears  that  the  office  of  street 
commissioner  was  one  to  be  created  by 
ordinance  and  was  so  created.  The  weight 
of  authority  seems  to  be  that  an  ordinance 
cannot  be  suspended  by  a mere  resolution 
or  by  an  act  of  the  council  of  less  dignity 
than  the  ordinance  itself.  I43  C.J.  p.  568, 

8 898.  Appellant's  statement  of  the  appli- 
cable rule  of  law  in  reference  to  the  right 
to  the  salary  of  an  office  is  not  suffi- 
ciently comprehensive.  The  true  rule  is 
that  the  right  to  the  compensation  attached 
to  an  office  Is  an  incident  to  the  legal 
right  to  the  office  and  not  to  the  exercise 
of  the  functions  of  the  office.  Cunio  v. 

Franklin  County,  315  Mo.  lj.05»  285  S.W. 

1007,  and  cases  cited. 

"The  controlling  question  for  determination 
here  is  not  the  existence  of  the  office  in 
question,  but  the  right  or  title  to  said 
office,  and  whether  or  not  under  all  the 
facts  and  circumstances  plaintiff  was  pos- 
sessed of  such  right  and  title  during  the 
period  for  which  he  claims  compensation." 

In  view  of  the  foregoing  general  rule  of  law,  we  might  be 
Inclined  to  hold  that  such  ousted  officials  are  not  entitled 
to  compensation  of  their  office  subsequent  to  the  filing  of  an 
information  if  It  were  not  for  the  fact  that  under  the  Consti- 
tution and  laws  of  this  State,  such  public  officials  as  county 
assessors,  elected  to  office,  are  required  to  hold  their 
respective  offices  until  their  successors  are  duly  appointed 
or  elected  and  qualified. 

In  State  v.  Tyler,  159  S.W  . (2d)  777,  l.c.  781,  which  is 
a criminal  case,  an  objection  was  raised  on  the  ground  that 
the  indictment  filed  therein  was  signed  by  W.  W.  Graves, 
Prosecuting  Attorney  of  Jackson  County,  on  September  6,  19lj.O, 
and  that  he  had  been  ousted  from  that  office  prior  thereto, 
and,  therefore,  had  no  legal  status  as  prosecuting  attorney 
of  Jackson  County.  The  court  held  that  Its  official  record 
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disclosed  that  the  original  opinion  of  the  court  was  handed 
down  and  filed  therein  September  3#  19lp » ousting  W.  W.  Graves, 
the  Prosecuting  Attorney,  and  his  motion  for  rehearing  was 
overruled  on  November  9,  19^ . He  had  been  elected  for  a 
two-year  term  which  would  have  normally  expired  on  December 
31,  19^0 • The  court  further  held  that  during  the  interim 
between  the  filing  of  the  opinion  of  the  court  ousting  him 
from  office  and  a determination  of  his  motion  for  rehearing 
that  his  official  acts  are  not  null  and  void  in  the  absence 
of  a successor  being  appointed  or  elected  and  qualified.  In 
so  holding,  the  court  said: 

" « * * Section  12989,  R.S.  1939,  Mo.  St. 

Ann.  9 II363,  P«  617,  provides:  'If  any 
vacancy  shall  happen  from  any  cause  in 
the  office  of  * * * prosecuting  attorney 
<r  * «•,  the  governor,  upon  being  satisfied 
that  such  vacancy  exists,  shall  appoint 
some  competent  person  to  fill  the  same 
# * See,  also,  8 115>09,  R.S.  1939» 

Mo.  St.  Ann.  9 10216,  p.  370ij..  Section 
12938,  R.S.  1939,  Mo.  St.  Ann.  8 11362, 
p.  6l7,  provides:  'The  » & # prosecuting 
attorneys  * * * shall  bo  commissioned  by 
the  governor,  and  shall  hold  their  offices 
until  their  successors  are  elected,  com- 
missioned and  qualified.'  (See,  also, 

9 1293k,  R.S.  1939,  Mo.  St.  Ann.  8 11309, 
p.  597).  Section  12820.  R.S.  1939,  Mo. 

St.  Ann.  8 III96,  p.  6llj.l,  reads:  'All 
officers  elected  or  appointed  by  the  auth- 
ority of  the  laws  of  this  state  shall  hold 
their  offices  until  their  successors  are 
elected  or  appointed,  commissioned  and 
qualified.'  Our  constitution.  Art.  1 1)., 

1 5,  also  provides:  'In  the  absence  of 
any  contrary  provision,  all  officers  now 
or  hereafter  elected  or  appointed,  subject 
to  the  right  of  resignation,  shall  hold 
office  during  their  official  terms,  and 
until  their  successors  shall  be  duly 
elected  or  appointed  and  qualified.'  These 
(and  possibly  other)  statutory  and  consti- 
tutional provisions  are  designed  to  and 
evidence  a public  policy  on  the  part  of  the 
state  to  prevent  an  interregnum  between  the 
termination  of  an  incumbent's  right  to  an 
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office  or  the  expiration  of  his  official 
term  and  the  qualification  of  his  successor 
In  the  public  Interest.  Prosecuting  attor- 
ney Graves  was  not  a mere  usurper  or  Intruder 
and,  whatever  may  have  been  his  legal  status 
as  between  himself  and  the  state,  we  are  of 
opinion  that,  If  not  a de  jure  officer,  he 
wan  at  least  a de  facto  officer  (see  State 
ex  rel.  v.  Smith,  3l*5  Mo.  1158,  ll65,  139 
S.W.  2d  929,  933  (5-8),  defined)  during  the 
interim  between  the  filing  of  the  original 
opinion  ousting  him  from  office  and  the 
determination  of  his  motion  for  rehearing 
thereon,  no  successor  having  been  appointed, 
commissioned  and  qualified,  in  so  far  as 
the  public  and  third  persons  may  be  concerned, 
and  such  acts  of  an  official  nature  as  he  may 
have  performed  during  said  period  are  not 
null  and  void  and  may  not  be  successfully 
first  attacked  in  a motion  for  new  trial 
by  an  accused  after  taking  his  chances  with 
and  being  disappointed  by  the  verdict  of 
the  Jury.  (Cases  cited.)  * •»  ” 

The  law  in  the  State  today  follows  that  cited  in  State  v. 
Tyler,  supra. 

Section  105 .010,  RSMo  19^4-9 • provides  that  all  officers 
elected  or  appointed  by  authority  of  the  laws  of  this  State 
shall  hold  their  offices  until  their  successors  are  elected 
or  appointed,  commissioned  and  qualified. 

Section  1C)5*030»  RSMo  19^9,  provides  the  procedure  for 
filling  vacancies  caused  in  any  manner. 

Article  VII,  Section  12,  Constitution  of  Missouri,  still 
provides  that  except  as  otherwise  provided  in  the  Constitution 
and  subject  to  the  right  of  resignation,  all  officers  shall 
hold  office  for  the  tern  thereof  and  until  their  successors  are 
duly  elected  or  appointed  and  qualified. 

In  State  ex  rel.  Evans  v.  Gordon,  II4.9  S.W.  638,  we  find  a 
very  thorough  discussion  on  the  right  of  such  a de  facto  offi- 
cer to  the  compensation  of  the  office.  In  that  case,  the  court 
holds  that  of  course  if  there  is  a de  jure  officer,  he  is 
entitled  to  the  compensation  of  the  office  and  the  de  facto 
officer  cannot  claim  any  compensation.  The  court  cites  several 
Missouri  decisions  holding  in  fact  that  in  the  absence  of  a 
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de  jure  officer  that  the  de  facto  officer  Is  entitled  to  the 
compensation  of  the  office.  In  so  holding,  the  court  said 
at  l.c.  61  \2i 

"It  is  also  settled  law  that,  as  the  com- 
pensation is  incident  to  the  title,  it 
belongs  to  the  de  Jure  officer.  As  to  the 
right  of  the  de  facto  officer  to  draw  the 
salary  during  his  incumbency,  the  author- 
ities are  not  harmonious.  Both  Throop 
and  Mechem  lay  down  the  rule,  based  upon 
New  York  decisions,  that  the  de  facto 
officer  has  no  right  to  the  salary,  and 
th’ a because  a claim  for  salary  must  be 
based  upon  title.  (Throop  on  Public 
Officers,  8 517;  Mechem' s Public  Offices 
& Officers,  S 331.  And  such  is  the  hold- 
ing in  many  Jurisdictions.  Our  court,  in 
several  cases,  adheres  to  the  contrary 
doctrine.  State  v.  Draper,  I4.8  Mo.  213 J 
State  v.  Clark,  52  Mo.  508;  State  v.  John, 

8l  Mo.  13;  Dickerson  v.  Butler,  27  Mo.  App. 

9;  State  ex  rel.  v.  Walbridge,  153  Mo.,  loc . 
cit.  202,  51*.  S.W.  1^4-7.  All  the  authorities, 
however,  agree  that  the  de  Jure  officer,  on 
establishing  his  title,  may  recover  from  the 
de  facto  officer  the  compensation  which  the 
latter  has  received." 

In  Dalton  v.  Pabius  River  Drainage  District,  I8I4.  S.W.  (2d) 
778,  l.c.  782,  wo  again  find  the  court  announcing  the  rule  that 
compensation  Is  incident  to  the  office  and  belongs  to  the  de 
Jure  officer,  and  he  has  a right  to  recover  from  the  de  facto 
officer.  However,  we  still  think  that  since  there  is  no  de 
Jure  officer  or  another  claiming  compensation  of  the  office, 
since  the  present  official  is  required  to  hold  the  office  until 
someone  relieves  him,  he  Is  certainly  entitled  to  the  fee.  The 
court,  in  so  holding,  saidt 

"The  rule  in  most  states,  including  our 
own  state,  with  respect  to  compensation 
for  services  performed  by  a public  offi- 
cer, Is  that  such  compensation  is  an  inci- 
dent to  the  office  and  belongs  to  the  de 
Jure  officer,  and  he  has  the  right,  upon 
establishing  his  title  to  the  office,  to 
recover  from  the  de  facto  officer  whatever 
sums  have  been  paid  to  that  officer  by  way 
of  salary,  fees  or  emoluments,  even  though 
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the  latter  may  have  performed  the  duties 
of  the  office.  143  Am.  Jur.  0 386,  p.  167. 

"The  last  above  named  authority  also  states 
that:  'One  who  intrudes  Into  or  usurps  a 

public  office  has  no  right  to  the  salary  or 
emoluments  attached  to  the  office,  and  as 
respects  his  right  to  retain  as  against  the 
de  Jure  officer  any  compensation  paid  to 
him  for  performing  the  duties  of  the  office, 
he  stands  even  In  a less  favorable  position 
than  an  officer  de  facto.  The  rule  that 
holds  the  latter  liable  to  the  de  Jure  offi- 
cer should  and  does  apply  with  more  strict- 
ness to  on*  who  has  usurped  the  office,  and 
in  case  the  compensation  or  emo laments  of 
the  office  are  paid  to  him,  he  becomes 
liable  for  them  to  the  de  lure  officer  in 
an  action  'for  money  had  ana  received. 1 "7T3 
Xm.  Jur.,  T3877~pT  it>8.  (Emphasis  ours. ) 

"The  de  facto  doctrine  has  been  invoked  in 
many  cases  to  protect  the  interests  of  the 
public  in  Connection  with  the  acts  of  per- 
sons exercising  the  duty  of  an  officer 
without  actually  being  one  in  strict  point 
of  law.  The  case  at  bar  affords  an  example 
of  the  necessity  for  the  application  of 
that  doctrine.  It  is  said  that  the  de 
facto  doctrine  • rests  on  the  principle  of 
protection  to  the  Interests  of  the  public 
and  third  parties.  * * * The  law  validates 
the  acts  of  the  de  facto  officers  as  to  the 
public  and  third  persons  on  the  ground 
that,  although  not  officers  de  Jure,  they 
are,  in  virtue  of  the  particular  circumstances, 
officers  in  fact  whose  acts  public  policy 
requires  should  be  considered  valid.'  I4.3 
Am.  Jur.  8 14-70,  p.  225." 

We  believe,  giving  these  decisions  a reasonable  construc- 
tion, that  the  court  fully  intended  to  hold  that  if  there  is  a 
de  Jure  officer  appointed  or  elected  and  qualified  that  he  is 
entitled  to  the  emoluments  of  the  office,  even  If  he  is  not 
performing  the  duties  of  said  office.  However,  if  there  is  no 
de  Jure  officer  or  anyone  appointed  to  replace  said  de  facto 
officer  and  perform  such  official  duties  and  he  continues  to 
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perform  such  functions  that  under  the  law,  he  Is  required  to 
carry  on  and  is  entitled  to  the  emoluments  of  the  office. 

Therefore,  in  view  of  the  fact  it  is  necessary  that  some- 
one perform  the  official  duties  of  the  office  of  this  county 
assessor,  pending  a final  determination  as  to  his  actual 
status  In  the  quo  warranto  proceedings  ousting  him  from  said 
office,  assuming  that  no  successor  in  office  has  been  appointed 
or  elected  and  qualified,  and  furthermore,  under  the  foregoing 
statutes  and  Constitution  of  this  State,  which  provide  that 
such  officer  is  required  to  continue  to  perform  the  functions 
of  his  office  until  his  successor  is  appointed  or  elected  and 
qualified,  we  are  inclined  to  believe  that  such  person  is 
entitled  to  the  compensation  of  such  office  until  his  succes- 
sor is  appointed  or  elected  and  qualified. 

As  to  the  validity  of  any  official  action  on  the  part  of 
this  assessor,  subsequent  to  the  filing  of  the  information  in 
the  quo  warranto  proceedings  against  him,  the  decisions  seem 
to  hold  that  any  such  official  acts  performed  by  him  are  not 
null  and  void  for  the  reason’  that  if  he  is  not  acting  as  a de 
jure  officer,  ho  Is  at  least; a de  facto  officer.  (See  the 
above  quotation  from  State  v.  Tyler,  supra.) 

In  State  ex  rel.  City  of  Republic  v.  Smith,  139  S.W.  (2d) 
929»  3^5  Mo.  115>8,  the  court  defined  a de  facto  officer  as  one 
who  hoids  office  by  some  color  or  right  of  title.  See  also 
St.  Louis  County  ^ourt  v.  Sparks,  10  Mo.  117 » 1|5  Am.  Decennial 

355. 

It  was  hold  in  State  ex  rel.  City  of  Clarence  v.  Drain, 

73  S.W.  (2d)  80lj.,  355  Mo.  i| that  the  acts  of  a de  facto 
officer,  although  title  may  be  bad,  are  valid  so  far  as  public 
rights  of  third  persons  may  have  an  interest  in  the  things 
done,  and  their  official  acts  cannot  be  impeached  collaterally. 
In  so  holding,  the  court  said  at  l.c.  80f?,  806: 

"The  petition  of  the  plaintiffs  shows  that 
the  mayor  and  the  board  of  aldermen  of  the 
city  were  de  facto  officers  and  assumed  the 
duties  and  performed  the  functions  of  such 
officers  In  all  matters  connected  with  the 
bond  election.  ‘The  acts  of  an  officer  de 
facto,  although  his  title  may  be  bad,  are 
valid  so  far  as  they  concern  the  public, 
or  the  rights  of  third  persons  who  have  an 
interest  in  the  things  done.  Official  acts 
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cannot  be  impeached  collaterally.’  Harbaugh 
v.  Winsor,  38  Mo.  327}  Wilson  v.  Kirarael,  109 
Mo.  260,  19  S.W.  24.:  Hill  v.  S.  S.  Kresge 
Co.,  202  Mo.  App.  335,  217  S.W.  997." 

Therefore,  in  view  of  the  foregoing  decisions,  we  conclude 
that  any  acts  of  this  county  assessor  of  an  official  nature  are 
valid  notwithstanding  the  Judgment  of  ouster. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  the 
status  of  Martin  E.  Burgess,  insofar  as  the  office  of  county 
assessor  is  concerned,  pending  his  appeal  in  the  quo  warranto 
proceedings  from  a Jud®nent  ousting  him  from  said  office  pend- 
ing in  the  Supreme  Court,  is  that  in  the  nature  of  a usurper 
of  office;  however,  he  is  in  fact  a de  facto  officer  until  his 
successor  is  appointed  or  elected  and  qualified. 

Whatever  action  the  Supreme  Court  may  take  on  the  Judgment 
of  ouster  against  said  county  assessor,  he  is  still  entitled  to 
compensation  of  the  office  for  official  services  rendered  at 
least  until  such  time  as  his  successor  is  appointed  or  elected 
and  qualified. 

As  a de  facto  officer,  any  purported  official  acts  of  the 
office  of  county  assessor  performed  by  him  shall  be  valid. 


The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Mr.  Aubrey  R.  Hammett,  Jr. 


Yours  very  truly, 


ARHjVLB 


JOHN  w.  DALTON 
Attorney  General 


Mr.  Earl  L.  Saunders 
Prosecuting  Attorney 
Jefferson  County 
Hillsboro*  Missouri 


Dear  Sir: 

Herewith  is  our  opinion  based  on  your  request  of 
February  28,  195>3,  which  request  is  as  follower 

"Enclosed  herewith  is  copy  of  letter 
from  Wallace  V.  Coleman,  Clerk  of  our 
County  Court,  to  the  undersigned  con- 
cerning W.  J.  Hilgert,  Associate  Judge 
of  the  County  Court.  We  would  appre- 
ciate having  your  opinion  on  the  question 
presented." 

-:$■  i'r  *■ 

"County  Court  Judge  W.  J.  Hilgert  of 
the  First  District  is  employed  by  Mr, 

Martin  E.  Burgess  as  a deputy  assessor. 

"Judge  Hilgert  would  like  to  have  your 
opinion  as  to  the  propriety  of  Serving 
as  said  deputy  assessor,  in  view  of  the 
fact  that  Judgment  of  Ouster  has  been 
rendered  by  the  Circuit  Court  of  Phelps 
County  against  Martin  E.  Burgess." 

The  basic  questions  here  are  whether  the  offices  of  associate 
county  judge  and  deputy  assessor  are  Incompatible  and  whether 
there  is  any  positive  statutory  or  constitutional  prohibition 
against  one  person’s  holding  both  offices. 
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Ifo  statutory  or  constitutional  provision  iias  been  discovered 
which  enjoins  the  holding  or  both  offices  by  one  man.  We  there-* 
fore  proceed  to  the  first  question,  i.e.,  whether  the  two  are  in- 
compatible. „ 

Incompatibility  has  been  explained  as  follows: 

” » * » They  are  generally  considered 
incompatible  where 'such  duties  and  functions 
are  inherently  inconsistent  and  repugnant  bo 
that*  because  of  the  contrariety  and  antagonism 
which  would  result  from  the  attempt  of  one  per- 
son to  discharge  faithfully*  impartially,  and 
efficiently  the' duties  of  both  offices*  con- 
siderations of  public  policy  render  it  improper 
for  an  incumbent  to  retain  both.  It  is  not  an 
essential  element  of  incompatibility  of  offices 
at  common  law  that  the  clash  of  duty  should 
exist  in  all  or  in  the  greater  part  of  the  of- 
ficial functions.  If  one  office  is  superior 
to  the  other  in  some  of  its  principal  or  im- 
portant duties*  so  that  the  exercise  of  such 
duties  may  conflict*  to  the  public  detriment, 
with  the  exercise  of  other  important  duties 
in  the  subordinate  office*  then  the  offices 
are  incompatible.  '#■  * \\Z  Am.  Jur.  , Public 

Officers,  Sec.  70. 

Incompatibility  has  also  been  defined  in  an  early  Missouri 
case.  State  ex  rel.  Walker,  Attorney  General,  vs.  Bus,  135  Mo.  327 

l.c.  338: 


" * * # At  common  law  the  only  limit  to  the 
number  of  offices  one  person  might  hold  was 
that  they  should  be  compatible  and  consistent. 
The  incompatibility  does  not  consist  in  a 
physical  inability  of  one  person  to  discharge 
the  duties  of  the  two  offices,  but  there  must 
be  some  inconsistency  in  the  functions  of  the 
twoj  some  conflict  in  the  duties  required  of 
the  officers,  as  where  one  has  some  supervision 
of  the  other,  is  required  to  deal  with,  control, 
or  assist  him." 
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One  of  the  -moat  Important  factors  in  determining  incompati- 
bility is  the  subordination  of  the  one  office  to  the  other. 
Regarding  this  we  quote  again  from  l|2  Am.  Jur.,  Public  Officers, 
Sec,  71* 

"One  of  the  most  Important  tests  as  to 
whether  offices  are  incompatible  is  found 
in  the  principle  that  the  incompatibility 
is  recognised  whenever  on©  is  subordinate 
to  the  other  in  some  of  it's  important  and 
principal  duties,  and  subject  in  some  de- 
gree to  its  revisory  power.  Thus,  two 
offices  are  incompatible  where  the  incumbent 
of  the  one  has  the  power  of  appointment  to 
the  other  office  or  tins  power  to  remove  its 
incumbent,  even  though  the  contingency  on 
which  the  power  may  be  exercised  is  remote," 

With  these  principles  in  mind  let  us  examine  the  relationship 
between  the  offices  of  county  judge  and  deputy  assessor.  We  find 
that  in  Seetlon  53*190,  RSMo  1949 » the  assessor  may  be  removed 
from  office  by  the  county  court  for  failure  to  perform  the  duties 
enjoined  upon  him  by  law^  That  section  reads,  in  part,  as  follows: 

"Svery  assessor  who  shall  knowingly  fail  to 
perform  any  duty  enjoined  upon  him  by  law, 
in  the  time  prescribed,  shall  be  removed 
from  office  by  the  county  court,  who  shall 
appoint  another  in  his  stead.  « * 

This  power  in  the  county  court  under  the  foregoing  authori- 
ties would  render  the  offices  of  associate  county  judge  and 
assessor  incompatible.  It  would  logically  follow  that  the  offices 
of  associate  county  judge  and  deputy  assessor  are  also  incompatible 
in  that  the  removal  of  the  assessor  would  automatically  terminate 
the  authority  of  his  deputy,  43  Am.  Jur.,  Public  Officers,  Sec.  460. 

The  fact  that  two  other  judges  of  the  county  court  may  vote 
and  that  the  power  of  removal  is  not  vested  in  the  one  associate 
judge  alone  makes  no  difference.  The  rule  has  been  applied  in 
similar  situations  to  the  offices  of  city  marshal  and  city  council- 
man, State  vs.  Hoyt,  2 Ore,  246*  In  that  case  the  court  said  at 
l.c.  249:  I, 
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w k «■  «>  As  to  the  other  point,  that  the 
offices  of  councilman  and  marshal  are  in- 
compatible and  cannot  be  held  by  the  same 
person,  we  think  admits  of  no  question. 

The  marshal  is  the  executive  officer  of  the 
council,  and  lias  to  settle  his  accounts  for 
fees  and  services  with  that  body;  and  it 
would  not  be  competent  for  him  to  pass  On 
his  own  accounts,  and  vote  money  out  of  the 
city  treasury  into  his  own  pocket.  » •*" 

In  that  case  the  council  consisted  of  nine  members. 

The  rule  has  been  applied  with  respect  to  the  office  of 
school  trustee  (one  of  three  trustees)  and  school  teacher  of  the 
same  school,  Ferguson  vs.  True  and  Walker,  3 Bush  (Ky.)  255*  In 
that  case  the  court  said: 

MThe  only  consequence  attached  to  Ferguson *s 
being  a trustee,  when  this  agreement  was 
made,  would  be  the  vacation  of  his  office  as 
such,  the  duties  of  trustee  and  teacher  being 
incompatible;  •*  ■» 

Assuming  that  the  deputy  assessor  stands  in  the  shoes  of  the 
assessor,  there  are  other  factors,  in  addition  to  the  power  of 
removal,  contributing  to  incompatibility  in  this  situation.  The 
amount  of  the  assessor *s  bond  is  fixed  by  the  clerk  or  county 
court.  Section  53*Ol|,0,  RSMo  19i|-9*  If  the  assessor  fails  to  con- 
solidate lands  owned  by  one  person,  in  compliance  with  Section 
137*215,  RSMo  19^9*  "the  county  court  is  required  to  deduct  ten 
cents  from  his  account  for  each,  tract  not  so  consolidated.  If 
the  papers  and  documents  of  the  assessor  are  not  returned  to  the 
clerk  in  time,  or  if  they  are  returned  in  a mutilated  condition, 
the  county  court  shall  withhold  so  much  of  his  compensation  as 
will  be  sufficient  to  pay  for  the  procurement  of  new  copies 
thereof.  Section  137*255,  RSMo  19l}-9*  Both  the  county  assessor 
and  members  of  the  county  court  are  members  of  the  board  of 
equalization.  Section  138.010,  RSMo  191^9*  Such  board  has  power 
to  revise  and  equalize  tax  assessments  involving  reviewing  and 
changing  assessments  made  by  the  assessor  or  his  deputies. 

Section  130.030,  RSMo  1949*  The  county  court  also  approves  and 
revises  the  budget  of  each  county  official,  with  the  power,  after 
a hearing,  to  decrease  the  same.  Section  $Q.7k-®»  RSMo  I9I4.9 . 
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Even  assuming  that  the  deputy  would  not  3tand  in  the  shoes 
of  the  assessor  and  be  legally  identical  with  him  so  far  as 
incompatibility  is  concerned,  still  the  deputy  would  be  under 
some  obligation  to  him  and  would  be  as  associate  county  judge 
in  an  inconsistent  position  in  matters  where  the  interests  of 
the  county  and  of  the  assessor  might  be  In  conflict.  It  should 
not  be  assumed  that  one  in  such  a position  could  or  would  com- 
pletely divorce  himself  from  self  interest. 

This  supervisory  power  of  the  county  court  over  the  assesor, 
as  given  by  these  statutes,  and  the  possibility  of  conflict  be- 
tween the  interests  of  county  and  that  of  the  assessor  set  up 
the  sort  of  situation  which  the  incompatibility  doctrine  strikes 
at.  The  member  of  the  court  could  not  fairly,  impartially  and 
with  consistency  sit  in  judgment  over  the  assessor  and  his  acts 
in  the  matters  wherein  he  is  required  by  law  to  do  so. 


CONCLUSION 

It  Is  the  opinion  of  this  office,  for  the  reasons  herein- 
before set  out,  that  the  offices  of  the  associate  county  judge 
and  of  deputy  assessor,  though  not  the  subject  of  positive 
statutory  or  constitutional  prohibition  from  being  held  by  one 
person,  are  incompatible  and  that  It  Is  improper  for  the  same 
person  to  occupy  both  offices. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  W,  Don  Kennedy. 


Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 
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SHERIFFS: 

DEPUTIES: 

POWERS: 

OFFICERS : 

DEEDS  OF  TRUST: 
PARTITION  SUITS: 
EXECUTION: 
TRUSTEE : 


Deputy  sheriffs  may  act  for  sh  riffs  to  levy 
and  sell  real  estate  in  satisfaction  of  judg- 
ment; to  sell  real  estate  pursuant  to  order 
of  circuit  court  in  partition  suits;  and  to 
sell  real  estate  in  foreclosure  of  deeds 
of  trust  when  sheriff  is  ordered  by  circuit 
court  to  sell. 


xxxxxxxxxx 


March  13 , 1953 


Honorable  m,  0.  Sawyers 
Senator,  3^1-th  District 
Missouri  Senate 
Jefferson  City,  ’'issouri 


XX  XXX  7.X 

J.  C.  Johnsen 


Dear  Senator  Sawyers: 

Your  letter  of  March  3#  1953*  requesting  an  official 
opinion  of  this  office  was  phrased,  in  part,  as  follows: 

".Yhere  the  Circuit  Court  of  Buchanan  County 
pursuant  to  a judgment  orders  the  sheriff 
to  levy  and  sell  real  estate  at  public  sale, 
and  in  such  cases  where  the  Circuit  Court 
of  Buchanan  County  orders  real  estate  sold 
in  a partition  suit  by  the  sheriff  of 
Buchanan  County,  and  in  such  cases  where 
in  a deed  of  trust  the  Sheriff  of  Buchanan 
Co  inty  is  authorized  in  case  of  default 
to  sell  real  estate  in  lieu  of  a deceased 
or  absent  second  party  trustee  named  in 
said  deed  of  trust,  would  it  be  legal  for 
a deputy  sheriff  duly  appointed  and  acting 
in  Buchanan  County,  to  act  in  lieu  of  the 
sheriff  in  performing  the  sales  of  real 
estate  during  the  sheriff's  absence  while 
receiving  medical  treatment  at  Rochester, 
Minnesota.* 


Upon  examinatio  of  various  statutes  setting  forth  the 
powers  of  sheriffs  and  their  deputies,  it  is  found  that 
o 19k9 • Section  57.101,  stctes: 


"Every  sheriff  shall  . . . execute 
all  process  directed  to  him  by  legal 
authority,  including  writs  of  replevin, 
attachments  and  final  process  issued 
b magistrates." 
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RSvo  19^9,  Section  57.270,  sets  forth  the  powers  of  deputies 
as  follows: 

« 

"Every  deputy  sheriff  shall  possess 
all  the  powers  and  may  perform  any 
of  the  duties  prescribed  by  law  to 
be  performed  by  the  sheriff." 

To  determine  the  authority  of  a deputy  in  each  particular 
instance  you  cite,  it  is  necessary  to  ascertain  whether  the 
act  or  acts  are  "duties  prescribed  by  law  to  be  performed 
by  the  sheriff",  or  is  a power  of  the  sheriff. 

In  the  matter  of  levy  of  execution  directed  by  a circuit 
court  pursuant  to  Judgment,  RSMo  19^4-9 • Section  513.0)lO, 
provides  that  an  y party  entitled  to  an  execution  from  a court 
of  record  may  have  it  directed  to  any  sheriff  in  the  State  of 
Missouri;  and  such  execution  may  be  levied,  served  and  returned 
by  any  sheriff  in  this  state  to  whom  it  may  be  delivered  and 
within  the  county  o£  which  he  is  sheriff.  Thus,  in  addition 
to  the  general  power  given  sheriffs  by  Section  57.100  to 
execute  all  process  directed  to  him  by  legal  authority, 
they  are  specifically  empowered  to  levy  execution  in  satis- 
faction of  judgment  of  a court  of  record. 

In  regard  to  sales  ordered  by  circuit  courts  in  partition 
suits,  RSMo  19^9*  Section  528.370,  states  that  In  partition 
suits  (when  duly  ordered  by  the  circuit  court)  the  sheriff 
"shall  in  due  time  proceed  to  advertize  and  sell";  thus, 
specifically  prescribing  a duty  of  the  sheriff  in  such  cases, 
in  addition  to  his  general  duty  to  serve  process.  Thus,  a 
duly  appointed  deputy  Is  empowered  to  make  such  sales. 

In  performing  as  trustee  under  a deed  of  trust,  a sheriff 
may  act  in  either  his  individual  or  official  capacity. 

RSMo  1914.9 , Section  I1J4.3 - 3I4-O , provides  that  a circuit 
court  may  appoint  the  sheriff  or  some  other  suitable  person 
of  the  county,  trustee  to  execute  a deed  of  trust,  if  trustee 
named  in  the  deed  of  trust  shall  not  act  because  of  death, 
insanity,  removal  out  of  this  state,  neglect  or  refusal  to 
act,  or  inability  to  act  because  of  sickness  or  other  disabil- 
ity. If  the  sheriff  Is  appointed  trustee  under  Section 
Wl-3»3J|.0»  supra,  he  may  make  the  sale  through  his  deputy 
according  to  the  ruling  of  State  ex  rel.  Reid  v.  Griffith, 

63  Mo.  5*1-5,  deciding  whether  a deputy  could  act  for  the 
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sheriff  who  was  appointed  trustee  by  a common  pleas  court: 

(l.c.  51+9). 

* It  has  been  decided  by  this  court 
that  when  a sheriff  has  been  appointed 
In  place  of  a trustee  to  execute  the 
trust  deed  In  selling  the  property,  he 
is  acting  officially,  and  that  in  so 
acting,  a sale,  though  made  by  his 
deputy,  Is  valid  and  binding.  (Tatum 
v.  Holliday,  Administrator,  59  ’'o.  1+22.)" 

In  the  case  of  Howard  v.  Thornton,  50  Mo.  291,  the  court 
made  the  following  statement  concerning  the  authority  of  an 
agent  of  the  trustee,  l.c.  292: 

"2.  A trustee  in  a deed  of  trust,  or  a 
mortgagee  in  a mortgage  with  power  of 
sale,  cannot  act  through  an  agent  in  the 
sale  of  the  property.  His  own  powers 
are  delegated  and  are  a personal  trust, 
and  unless  the  deed  authorizes  him  to 
delegate  his  powers,  he  can  not  act 
through  an  agent.  This  was  expressly 
decided  by  this  court  In  the  case  of 
Graham  v.  Xing,  ante,  p.  22.  * * 

In  Dunham  v.  Hartmen,  55  S.W.  233,  153  'o.  625,  the 
following  distinction  is  made  as  to  whether  a sheriff  is 
actin  officially  or  individually,  l.c.  632: 

"In  the  case  at  bar  the  sheriff  was  not 
appointed  by  the  court  nor  In  pursuance 
of  the  statute,  but  by  an  Individual 
and  In  pursuance  of  the  terms  of  a private 
deed.  In  such  case  he  Is  no  more  acting 
in  his  official  capacity  nor  liable  as  such, 
than  he  would  be  If  he  were  employed  to 
assist  in  any  other  private  business. 

Whereas  when  he  Is  appointed  by  the  court, 
in  the  words  above  quoted,  ’he  acts  simply 
in  the  execution  of  a judicial  power,’ 
but  when  he  is  employed  by  an  individual 
he  Is  simply  a substituted  trustee.  * * *" 
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It  should  be  noted  that  a sheriff's  deed  executed  by 
a deputy  must  be  in  the  name  of  the  sheriff  according  to 
Samuels  v.  Shelton,  I4.9  Mo.  l.c.  450: 

"***  The  deed  was  acknowledged  by  the 
deputy  sheriff  in  his  own  name  as  deputy 
and  therefore  was  no  acknowledgment 
at  all.  The  deputy  can  only  act  in 
the  name  of  his  principals.  (Atwood 
v.  Reyburn,  5 ,ro.  533;  Evans  v.  Wilder, 

7 Mo.  362;  McClure  v.  Wells,  I4.6  Mo.  311.)" 

CONCLUSION 

1.  It  is,  therefore,  the  opinion  of  this  office  that 
a duly  appointed  deputy  sheriff  may  act  for  the  sheriff  in 
selling  real  estate  in  (but  is  not  limited  to)  the  following 
instances : 

(a)  In  execution  of  judgments  of  circuit  court. 

(b)  By  order  of  circuit  court  In  partition 
suits,  and 

(c)  When  the  sheriff  is  appointed  as  trustee 
pursuant  to  Section  443. 34° » RSMo  1949* 
to  execute  a deed  of  trust. 

2.  It  Is  further  the  opinion  of  this  office  that  a 
deputy  sheriff  may  not  act  for  the  sheriff  as  trustee  of  a 

deed  of  trust,  when  the  " sheriff  of  county"  Is  named  as 

substitute  trustee  in  the  deed  of  trust. 

This  opinion,  prepared  by  my  assistant,  Mr.  Paul  McGhee, 
is  hereby  approved  by  me. 


Very  truly  yours. 


JOHN  M.  DALTON 

Attorney  General 


BOUNTIES: 

COUrT^  ASSESSORS 

COUNTY  COURTS 
QUO  WARRANTO: 


Salary,  duties  and  liabilities  of  county  assessor 
ousted  from  of fie©  under  Judgment  o*^  Circuit  Court  in 
quo  warranto  proceedings  and  his  successor  appointed 
and  Qualified. 


April  4,  19^3 


Honorable  Earl  launders 
Prosocutinr  Attorney 
Jefferson  County 
Hillsboro,  Missouri 

Dear  Mr.  Saunders: 

This  rill  acknowledge  receipt  of  your  reouest  for  an 
official  opinion,  which  reouest  reads  83  follows: 

"Enclosed  is  copy  of  letter  dated  March  l6, 

1953,  from  Wallace  V.  Coleman. 

"In  addition  to  the  facts  in  said  letter, 
reference  is  made  to  your  opinion  of  February 
kp  19 53*  and  to  the  following. 

"Defendant's  appeal  from  the  judgment  of 
ouster  is  still  pending, 

"Under  date  of  March  1 , 1953*  there  is  the 
follorinr  record  entry  of  the  County  Court, 

"'Now  on  this  day  comes  Martin  E.  Burgess, 
former  assessor  within  and  for  Jefferson 
County,  Missouri,  and  presents  to  the  Court 
his  account  for  making  the  assessment  of 
said  County  to  March  IP , 1953  and  recording 
same  In  the  assessment  books  and  for  other 
servic  s rendered. 

"The  Court,  after  examining  said  account  finds 
that  prior  to  March  1?,  1953,  Martin  E.  Burgess 
correctly  performed  the  following  work,  to-wlt: 

"Date  l/P  County,  1/P  tote  rtate  County  Total 

3-11-53  To  taking  8,1^60  Per- 
sonal assessment 

lists  at  each  1903.50  1903.50  38D7.OO 
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3-11-53  To  entering  21,891 

real  estate  property 

at  6^  each  656.73  656.73  1313.^6 

•*** 

3-11-53  To  taking  2236  Crop 
Reports  for  State 
Foard  of  Agriculture 

at  10^  111.80  111.80  223.60 

*** 

3-11-53  To  taking  , Ij.50  non- 
resident real  estate 

lists  at  \£>4  ea ch  1001.25  1001.25  2002.50 

Totals  3673.28  3673.28  73^6.56 

“Whereupon,  the  Court  orders  the  account  of 
Martin  E.  Burgees  filed  and  further  orders  that 
the  clerk  reauest  the  prosecuting  attorney  for 
an  opinion  as  to  the  right  of  the  court  to  pay 
said  account  out  of  the  County  Treasury. * 

"According  to  Mr.  Coleman,  the  assessing  as 
shown  by  Mr.  Burgess'  statement  attached  to 
the  enclosed  letter  and  set  forth  above,  is 
not  a comole te  assessment. 

"Your  opinions  will  be  appreciated  on  the 
questions  in  the  enclosed  copy  of  letter  from 
Mr.  Coleman  and  also  on  the  following. 

"(1)  Must  or  should  a determination  be  made 
of  the  extent  and  completeness  and  of  the 
correctness  and  accuracy  of  Mr.  Burgess'  as- 
sessing? If  so,  who  is  to  make  such  determina- 
tion and  how  is  this  to  be  done? 

"(2)  Is  a verification  as  provided  by  Section 
137.2i^5»  R.  S. , 19^9*  necessary  for  a valid 
assessment?  In  your  opinion  should  such  a 
verification  be  made?  If  this  should  be  done, 
by  whom  is  the  verification  to  be  made  and  how 
should  the  affiant  be  oualifiod? 
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" (3)  If  your  answer  to  Question  No.  3 In 
the  enclosed  letter  Is  in  the  affirmative,  how 
and  by  what  method  should  Mr.  Kasten  ascertain 
the  accuracy  of  the  work  performed  by  Mr. 

Burgess;  how  much  compensation  is  Mr.  Kasten 
entitled  to  for  making  such  ascertainment; 
by  whom  is  this  amount  to  be  paid;  how  is  the 
amount  of  such  compensation  to  be  determined 
and  by  whom? 

"(ij.)  If  Mr.  Burgess  is  entitled  to  compensa- 
tion, how  much  should  he  receive;  when  should 
he  receive  It;  how  is  the  amount  of  his  com- 
pensation determined  and  by  whom? 

" (5)  Do  the  deputy  assessors  employed  by  Mr. 

Burgess  have  any  valid  claim  against  the 
county  or  state  for  pay  and  if  so,  how  should 
the  amount  of  their  compensation  be  determined 
and  by  whom?" 

We  will  answer  the  Questions  in  your  request  in  the  order 
stated  therein,  and  then  answer  the  Questions  in  ?<r.  Coleman's 
letter,  a copy  of  which  is  attached  to  your  request. 

You  first  inquire:  "Must  or  should  a determination  be  made 
of  the  extent  and  completeness  and  of  the  correctness  and 
accuracy  of  Mr.  Burgess*  assessing.  If  so,  who  is  to  make  such 
determination  and  how  Is  this  to  be  done?" 

We  can  see  no  particular  reason  for  causing  any  extensive 
investigation  es  to  the  correctness  or  accuracy  of  Mr.  Burgess' 
assessment  to  March  12,  1953*  the  date  of  expiration  of  his 
tenure  in  office,  in  the  absence  of  the  county  court  having 
some  particular  reason  to  be  suspicious  of  the  accuracy  of  his 
account  and  assessments.  The  late  assessor  was  under  bond  for 
the  faithful  duties  of  his  office.  However,  we  are  of  the 
opinion  that  Mr.  Burgess  should  be  required  to  make  an  affidavit 
similar  to  the  one  contained  in  Section  137*2^5*  BSBo  19^9.  Of 
course,  the  affidavit  should  be  confined  only  to  the  authentic- 
ity of  the  assessments  made  by  him  to  March  12,  1953*  the  last 
day  he  held  off  ice,  and  not  to  a complete  assessment  as  shown  by 
affidavit  in  the  statute  hereinabove  referred  to. 

The  county  courts  according  to  entry  made  as  of  March  l6, 
1953*  found  after  examining  his  account  that  prior  to  March  12* 
1953*  the  date  his  tenure  as  county  assessor  expired,  that  he 
had  correctly  performed  the  work  shown  by  said  account.  The 
only  questions  seem  to  be  as  to  when  they  could  pay  him  for 
services  rendered. 
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So,  In  view  of  the  foregoing,  we  Rre  of  the  opinion  that 
unless  the  county  court  has  some  particular  reason  to  auestion 
the  correctness  of  his  account  and  assessment,  which  is  not 
reflected  in  the  record  entry  of  said  court  hereinabove  referred 
to,  that  it  is  unnecessary  to  further  determine  the  accuracy  of 
his  assessment  to  March  1?,  1953* 

We  have  answered  your  second  reouest  in  our  first  answer. 

It  is  necessary  for  a valid  assessment  that  Mr.  Burgess'  account 
be  verified  as  hereinabove  shown  under  Section  137  *2l|5#  supra. 

In  answer  to  your  third  request  we  will  say  that  our 
answer  to  auestion  No.  3 in  the  enclosed  letter  of  Mr.  Coleman 
is  in  the  negative  and  that  Mr.  Hasten,  the  present  Assessor, 
needs  certify  to  only  that  part  of  the  assessment  made  by  him 
after  assuming  office. 

Your  next  inauiry  No.  I4.  is  that  if  Mr.  Burgess  is  entitled 
to  compensation,  how  much  should  he  receive,  when  should  he 
receive  it,  how  is  the  amount  of  his  compensation  determined 
and  by  whom?  It  is  our  opinion  that  Mr.  Burgess  is  entitled  to 
compensation  for  services  rendered  as  provided  by  statute  which 
clearly  states  the  amount  the  a ssessor  s hould  receive  for  par- 
ticular work  performed  as  shown  in  his  account  on  page  one  of 
your  request.  (See  Sections  53*130  and  53«l60,  RSMo  19l}-9* ) 

Under  the  law  such  county  assessor  would  ordinarily  be 
entitled  to  receive  such  compensation  when  he  has  properly 
complied  with  the  law  by  making  the  foregoing  affidavit  and 
after  June  1,  1953*  the  date  when  the  assessment  must  have 
been  completed  as  provided  in  Section  137*115#  page  853#  Laws 
of  Missouri  1951#  and  a copy  of  the  assessment  book  is  returned  to 
the  county  court  as  provided  in  Section  137*2i|-5#  RSMo  19^9*  How- 
ever, in  view  of  the  fact  that  Mr.  Burgess'  services  as  assessor 
has  been  discontinued  by  Judgment  of  the  Circuit  Court  in  quo 
warranto  proceedings  and  appointment  and  qualif ication  of  a 
successor,  we  believe  that  he  is  entitled  to  receive  whatever 
compensation  is  due  him  for  services  rendered  whenever  he 
furnishes  the  proper  affidavit  as  provided  hereinabove  rnd  in 
Section  137*2lj-5»  supra. 

In  your  last  question  No.  5 you  inauire  If  deputy  assessors 
employed  by  Mr.  Burgess  have  any  valid  claim  against  the  county 
or  state  for  pay  and,  if  so,  how  should  the  amount  of  their 
compensation  be  determined? 
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Under  Section  109lj-6,  R^Mo  1939*  county  assessors  of  third 
class  counties  were  authorized  to  appoint  as  many  deputies  as 
they  may  find  necessary,  to  be  naid  for  out  of  funds  allowed 
such  assessors.  However,  while  there  Is  still  some  statutory 
authority  for  hiring  and  psylnr  deputies  to  assessors  In  other 
class  counties,  we  find  no  such  statute  for  counties  of  the 
third  class.  The  foregoing  statute,  109^6,  supra,  was  repealed 
by  the  Sixty-fifth  General  Assembly  and  Section  5 was  enacted 
in  lieu  thereof.  Section  5*  page  1782*  Laws  of  Missouri  19l|-5, 
now  known  as  Section  53»06o,  VAMS,  provides  the  assessor  may 
apnolnt  as  many  deputies  as  he  may  need,  to  be  raid  as  provid- 
ed by  law.  However,  no  statute  was  enacted  for  the  payment  of 
compensation  for  deputies.  Section  53.095,  RSMo  19^9*  Cumula- 
tive Supplement  1951*  provides  that  county  assessors  in  third 
class  counties  may  appoint  and  fix  compensation  of  such  clerical 
and  stenographic  assistance  as  may  be  necessary  for  efficient 
performance  of  the  duties  of  his  office.  That  compensation  will 
be  paid  from  the  county  treasury  and  should  not  exceed  v600  per 
annum. 

Therefore,  in  the  absence  of  any  special  statute  authoriz- 
ing county  assessors  of  third  class  counties  to  provide  for 
compensation  for  their  services,  we  are  forced  to  conclude  that 
no  deputies  can  have  any  valid  claim  against  the  county  or  state 
for  compensation. 

We  shall  now  answer  the  four  Questions  in  the  attached 
letter  from  Mr.  Coleman  addressed  to  you  under  date  of  March  16, 
1953*  as  requested  In  yotir  letter. 

His  first  Inquiry  deals  with  the  authority  of  the  county 
court  to  pay  Mr.  Furness  for  the  work  he  has  completed  to  March 
12,  1°53»  as  per  the  statement  attached,  which  statement  Is 
attached  to  your  reouest. 

Under  date  of  February  Ij.,  1953*  this  department  rendered 
you  an  opinion  In  which  It  was  held,  that  the  county  assessor  was 
entitled  to  the  compensation  of  the  office  for  official  duties 
until  his  successor  was  appointed  and  Qualified. 

The  second  inaulry  Is  whether  the  county  court  is  vested 
with  the  authority  to  pay  Mr.  Burgess  compensation  before  the 
tax  books,  both  real  and  personal,  are  turned  over  to  the  county 
court  according  to  Section  137.2ij.5»  RSMo  19^9* 

In  view  of  the  fact  that  this  Question  was  fully  discussed 
in  our  opinion  hereinabove,  we  deem  It  unnecessary  to  give  It  any 
further  consideration. 
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The  third  Question  in  Mr.  Coleman* s letter  deals  with  the 
right  of  Mr.  Eurgess*  successor  to  receive  compensation  for  as- 
certaining the  accuracy  of  the  work  performed  by  Mr.  Burgess  in 
order  that  the  said  successor  may  properly  certify  the  tax  books 
to  the  county  court  under  Section  137  RSMo  I9I4.9. 

In  view  of  the  fact  there  is  no  statutory  authority  requir- 
ing his  successor  in  office  to  determine  the  accuracy  of  his 
predecessor’s  assessments,  neither  is  there  any  statute  allowing 
compensation  for  such  services  rendered  by  the  present  incumbent, 
under  the  well  established  rule  of  statutory  construction  in 
Nodaway  County  v.  Kidder,  129  S.W.  (2d)  857,  3i|4  Mo.  795,  holding 
that  a public  official  claiming  compensation  for  official  duties 
performed  must  point  to  statutory  authority  for  such  payment,  we 
must  hold  that  the  present  county  assessor  is  not  entitled  to 
receive  such  compensation. 

In  reply  to  the  fourth  question  in  Mr.  Coleman’s  letter,  we 
have  no  knowledge  of  any  other  course  of  action  necessary  in 
order  for  the  county  court  to  nay  the  compensation  of  Mr.  Burgess 
as  per  the  account  submitted  by  him  to  the  county  court  and  spread 
on  the  record  of  the  said  court,  other  than  obtaining  an  affidavit 
as  to  the  authenticity  of  said  account  as  held  in  the  foregoing 
opinion,  in  the  absence  of  some  particular  grounds  for  Questioning 
such  authenticity. 


CONCLUSION. 

It  is  the  opinion  of  this  department:  (1)  that  there  is  no 
need  to  make  a determination  of  the  completeness  or  accuracy  and 
correctness  of  Mr.  Burgess*  account  in  the  absence  of  some  sub- 
stantial ground  for  questioning  the  authenticity  of  the  account 
and  assessment  of  the  former  county  assessor  to  March  12,  1953; 

(2)  that  It  is  necessary  fcr  a valid  assessment  that  Mr.  Burgess’ 
account  be  verified  as  hereinabove  shown;  (3)  that,  in  our  opinion 
our  answer  to  the  third  Question  in  Mr.  Coleman’s  request  is  in 
the  negative,  and  that  the  present  county  assessor,  Mr.  Kasten, 
need  certify  only  to  that  part  of  the  assessment  made  by  him 
after  assuming  the  office  of  county  assessor;  (Ij.)  that  Mr.  Burgess 
is  entitled  to  compensation  for  services  rendered  as  provided  by 
statute  which  clearly  states  the  amount  the  assessor  shall  receive 
for  particular  work  performed  ns  shown  in  his  account  on  page  one 
of  his  reouest,  when  he  furnishes  the  foregoing  affidavit;  (5) 
that  no  deputy  appointed  by  sold  county  assessor  has  any  claim 
against  the  county  or  state  for  compensation  for  services  render- 
ed as  a deputy  for  the  reason  there  Is  no  statute  providing  com- 
pensation for  such  deputies. 


Honorable  arl  Saunders 


It  la  further  the  opinion  of  thia  department,  answering  Mr. 
Coleman's  letter  attached  to  your  request,  that  Mr.  Burgess  is 
entitled  to  compensation  for  work  performed  as  of  March  12, 

1953,  upon  filing  the  proper  affidavit  hereinabove  prescribed. 

Y/e  deem  it  unnecessary  to  answer  the  second  Inquiry  as  it 
has  been  hereinabove  answered. 

As  to  his  third  inquiry  it  is  the  opinion  of  this  depart- 
ment that  thoro  is  no  statutory  duty  upon  the  present  county 
assessor  to  determine  the  accuracy  of  his  predecessor's  assess- 
ments made  to  March  12 , 1953#  the  last  dato  that  ho  assumed  the 
duties  of  liis  o,  f Ice,  and  that  It  naturally  follows  that  there 
Is  no  compensation  provided  for  such  servicos. 

It  is  our  opinion  as  to  the  last  inquiry  in  said  letter 
that  there  is  no  other  course  of  action  necessary  for  the 
county  court  to  take  In  order  for  said  court  to  pay  Mr.  Burgess 
compensation  for  services  rendered  as  of  March  12,  1953  other 
than  to  obtain  his  affidavit  mentioned  hereinabove. 

This  conclusion  is  based  upon  the  statement  In  the  request 
that  the  account  of  said  assessor  has  been  fully  audited  and 
found  to  be  correct  by  the  county  court. 

This  opinion,  which  I hereby  approve,  was  prepared  bv  my 
Assistant,  Mr.  Aubrey  R.  Hammett,  Jr. 

Yours  very  truly. 


JOHN  M.  DALTON 

Attorney  General 
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COUNTY  HEALTH  CENTERS:  Counties  in  Missouri  maintaining  County- 

Health  Centers  are  liable  for  expense  of 
EXPENDITURES:  providing  warrants  for  use  in  paying  ob- 

ligations of  such  Health  Centers,  and  are 
also  liable  for  cost  of  publishing  the 
detailed  financial  statement  of  the  county 
for  the  preceding  year  as  it  relates  to 
County  Health  Centers,  all  to  be  paid  out 
of  the  County  General  Revenue  Fund. 

June  4,  1953 


Honorable  Earl  Saunders 
Prosecuting  Attorney 
Jefferson  County 
Hillsboro,  Missouri 

Dear  Mr.  Saunders: 

This  will  be  the  opinion  by  this  office  which 
you  requested  in  your  letter  of  recent  date,  following 
the  request  of  Mr.  Wallace  V.  Coleman,  County  Clerk  of 
your  county  for  an  opinion  from  your  office  on  the  ques- 
tions : 


1)  "Is  the  County  General  Revenue  Fund 

or  the  Health  Unit  Fund  liable  for 
the  payment  of  office  supplies  in- 
cluding warrants  purchased  by  or  for 
the  use  of  the  health  unit,"  and 

2)  "Is  the  County  General  Revenue  Fund 

or  the  Health  Unit  Fund  liable  for 
the  payment  of  the  cost  for  the  pub- 
lication of  the  annual  sworn  state- 
ment of  the  County  Health  Unit . ? " 

The  answer  to  each  of  the  foregoing  questions  de- 
pends upon  the  construction  of  different  sections  of  the 
Public  Health  and  Welfare  Act  relating  to  county  health 
centers. 

The  County  Health  Center  Act  constitutes  the  auth- 
ority to  establish  a county  health  center  as  an  entire  county 
entity,  that  is,  the  project  embraces  the  whole  of  the  county 
and  touches,  by  taxation,  all  of  the  property  within  the 
borders  of  any  county  establishing,  maintaining  and  operating 
any  such  health  center.  Section  205.010,  Laws  of  Missouri, 
1951*  page  779*  (Section  205.010,  Cumulative  Supplement,  Laws 
of  Missouri,  1951*  page  203),  states  that,  if  upon  a petition 
of  at  least  ten  per  cent  or  more  of  the  qualified  voters  of 
any  such  county,  as  determined  by  the  vote  for  Governor 
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at  the  preceding  general  election,  so  praying,  the  County 
Court,  after  due  notice,  shall  submit  the  question  to  the 
qualified  voters  of  the  county  at  the  next  general  election, 
or  at  a special  election  called  for  the  purpose  of  creating 
a county  health  center,  the  proposition  of  levying  an  annual 
tax  not  in  excess  of  ten  (lO^O  cents  on  each  One  Hundred 
($100*00)  Dollars  assessed  valuation  of  property  in  the 
county  for  the  maintenance  thereof# 

Section  205*020,  Laws  of  Missouri,  1951#  page  780 
(Section  205*020,  Cumulative  Supplement,  Laws  of  Missouri, 
1951#  page  203)#  provides  that  the  qualified  voters  of  any 
such  county  may  vote  upon  the  proposition  to  levy  the  tax 
"for  a county  health  center  and  the  maintenance  and  operation 
of  the  same*"  That  section  further  provides  that  if  two- 
thirds  majority  of  the  votes  cast  shall  vote  in  favor  of 
such  tax  the  County  Court  shall  proceed  to  levy  aid  collect 
such  tax  and  deposit  the  same  in  the  county  treasury  to  the 
credit  of  the  Health  Center  Fund,  and  such  fund  shall  be  ex- 
pended as  hereinafter  (in  said  Act)  provided. 

Subsection  2 of  Section  205*040,  Laws  of  Missouri, 
1951#  page  782  (Subsection  2,  Section  205*042,  Cumulative 
Supplement,  Laws  of  Missouri,  1951#  page  20lj.)»  reads  as  fol- 
lows : 


"The  county  treasurer  of  the  county  in 
which  such  oounty  health  center  is  located 
shall  be  treasurer  of  the  board  of  trustees. 
The  treasurer  shall  receive  and  pay  out  all 
the  moneys  under  the  control  of  the  board, 
upon  its  order  as  provided  in  this  act,  but 
shall  receive  no  compensation  from  such 
board," 

Subsection  4 of  Section  205*045#  Laws  of  Missouri, 
1951#  page  78 2 (Section  205*042,  Cumulative  Supplement,  Laws 
of  Missouri,  1951#  pages  204  and  205)  • in  speaking  of  the 
health  center  trustees  reads,  in  part,  as  follows: 

"■»  * * They  shall  have  the  exclusive 
control  of  the  expenditures  of  all 
moneys  collected  to  the  credit  of  the 
county  health  center  fund,  * •»  * ■»  * 

All  moneys  received  for  the  county 
health  oenter  shall  be  deposited  in 
the  county  treasury  to  the  credit  of 
the  county  health  center  fund,  and 
paid  out  only  upon  warrants  ordered 
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drawn  by  the  county  court  upon  properly 
authenticated  vouchers  of  the  board  of 
health  center  trustees." 


These  two  subsections  of  said  Section  20 5*o45# 

Laws  of  Missouri,  1951#  page  782  (Section  205.042,  Cumu- 
lative Supplement,  page  204,  Laws  of  Missouri,  1951) # pro- 
vide that  the  county  treasurer  shall  receive  and  pay  out 
all  monies  under  the  control  of  the  board,  as  it  appears, 
because  the  funds  are  public  money.  These  funds  must  be 
deposited  under  said  Subsection  4 to  the  credit  of  the  health 
center  fund  and  must  be  paid  out  only  upon  warrants  ordered 
drawn  by  the  County  Court  upon  properly  authenticated  vouchers 
of  the  Board  of  Health  Center  Trustees.  We  believe  that  the 
provision  that  the  fund  shall  be  deposited  to  the  credit  of 
the  County  Health  Center  Fund  does  not  change  the  fund  from 
being  public  county  funds.  Nowhere  in  the  County  Health 
Center  Act  is  there  any  provision  for  the  Trustees  as  a Board, 
or  otherwise,  to  issue  warrants.  That  function  is  plainly 
imposed  upon  the  County  Court  and  the  County  Clerk*  Section 
5>0.l80,  RSMo  1949#  provides  that  when  the  County  Court  shall 
ascertain  that  any  sum  of  money  shall  be  due  from  the  county, 
the  Court  shall  order  its  clerk  to  issue  therefor  a warrant. 
Section  f>0.190,  F.SMo  1949#  provides  that  every  county  warrant 
shall  be  signed  by  the  president  of  the  Court  and  shall  be 
attested  by  the  clerk.  Section  £4«l40#  RSMo  1949#  makes  it 
the  duty  of  the  County  Treasurer  to  separate  and  divide  the 
revenues  of  the  county  into  separate  funds  as  they  come  into 
his  hands  and  to  pay  out  the  revenues  thus  subdivided  on 
warrants  issued  by  the  order  of  the  Court  upon  the  respective 
funds  so  set  aside  and  subdivided  and  not  otherwise. 

It  would  appear  clear,  we  believe,  that  with  such 
duties  as  these  sections  provide  to  be  performed  by  the 
County  Courts  and  County  Clerks  of  the  respective  counties 
in  regard  to  the  ordering  issued  and  the  issuing,  the  sign- 
ing and  the  countersigning  of  warrants,  that  the  County  Court, 
at  the  hands  of  its  clerk,  should  provide  and  have  available 
the  blank  warrants  which  should  be  drawn  upon  the  funds  of 
the  County  Health  Center.  The  only  duty  under  the  County 
Health  Center  Act  imposed  upon  the  Trustees  in  such  matters 
is  that  they  shall  present  properly  authenticated  vouchers 
to  the  Court  in  support  of  the  purchases  or  contractual  ob- 
ligations created  by  the  Board  in  its  operation  and  main- 
tenance of  the  Health  Center.  A warrant,  if  issued  by  the 
Health  Center  Board  would  be  a nullity.  The  Board  may  direct 
the  expenditures  of  the  funds  of  the  Health  Center,  but,  under 
the  Act,  it  has  no  power  to  issue  a warrant  against  such  funds. 
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¥/e  do  not  find  any  authority  in  the  County  Health  Center 
Act  for  the  County  Court  to  purchase  office  supplies,  in- 
cluding warrants  for  the  use  of  the  County  Health  Center, 

If,  as  in  this  instance  appears  to  be  the  case,  the  County 
Court  of  Jefferson  County,  Missouri,  has  purchased  blank 
warrants  for  use  in  discharging  the  duly  authenticated  ob- 
ligations created  by  the  Board  of  Trustees  of  the  County 
Health  Center,  the  county,  not  the  Trustees,  is  obligated 
to  pay  for  the  same. 

As  this  office  views  the  provisions  of  the  County 
Health  Center  Act  as  provided  in  Laws  of  Missouri,  1951# 
page  779 » as  contained  in  the  Cumulative  Supplement  to 
Laws  of  Missouri,  1951#  pages  203  to  205#  inclusive,  the 
answer  to  your  first  question  is  that  the  County  General 
Revenue  Fund  is  liable  for  the  payment  of  warrants  purchased 
for  the  use  of  the  County  Health  Center,  This  must  be  the 
procedure  under  the  provisions  in  said  Subsections  2 and  4# 
supra,  of  said  Section  200,045#  Laws  of  Missouri,  1951#  page 
782  (Section  20f>«042.  Cumulative  Supplement,  Laws  of  Missouri, 
1951#  pages  204#  205)#  which  respectively  (Subseotion  2) 
states:  "*  * * The  treasurer  shall  receive  and  pay  out  all 
the  moneys  under  the  control  of  the  board,  upon  its  order 
as  provided  in  this  act,  # * <*."  Subsection  4*  "All  moneys 
received  for  the  county  health  center  shall  be  deposited  in 
the  county  treasury  to  the  credit  of  the  county  health  center 
fund,  and  paid  out  only  upon  warrants  ordered  drawn  by  the 
county  court  upon  properly  authenticated  vouchers  of  the 
board  of  health  center  trustees,”  However,  if  the  County 
Health  Center  upon  the  action  of  its  Board  of  Trustees  and 
on  its  own  initiative  obligates  the  center  in  the  purchase 
of  office  supplies  or  other  property,  not  the  duty  of  the 
county  to  supply,  as  provided  by  law,  such  obligations  must 
be  discharged  by  paying  therefor  out  of  the  County  Health 
Center  Fund,  upon  the  properly  authenticated  vouchers  of  the 
Health  Center  Board  presented  to  the  County  Court,  by  means 
of  warrants  ordered  drawn  by  the  County  Court,  signed  by  the 
Presiding  Judge  of  the  Court,  attested  by  the  County  Clerk 
of  the  County  and  paid  by  the  County  Treasurer  acting  as 
treasurer  of  said  health  center  and  custodian  of  its  funds. 

Your  second  question  states: 

"Further,  with  reference  to  Sec,  200.090 
and  Sec.  00.810  R.S.  Mo.  1949 

"Is  the  County  General  Revenue  Fund  or 
the  Health  Unit  Fund  liable  for  the  pay- 
ment of  the  cost  for  the  publication  of 
the  annual  sworn  statement  of  the  County 
Health  UnitT" 
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Section  205*090,  Laws  of  Missouri,  1951*  page  784, 
and  Section  205*090,  pages  205*  206,  Cumulative  Supplement, 
Laws  of  Missouri,  1951*  read  as  follows 

"1*  On  or  before  the  seventh  day  of  January 
in  each  year,  the  board  of  health  center 
trustees  shall  file  with  the  comity  court 
a report  of  their  proceedings  with  refer- 
ence to  the  county  health  center  and  a 
sworn  statement  of  all  receipts  and  ex- 
penditures during  the  preceding  calendar 
year, 

"2,  The  board  of  health  center  trustees 
shall  prepare  and  submit  to  the  county  budget 
officer  a budget  for  the  ensuing  year  at  the 
time  and  in  the  manner  provided  by  the  comity 
budget  law  applicable  to  such  county," 


Sections  50*800,  50*810  (to  which  you  call  our  at- 
tention in  your  second  question)  and  other  succeeding  sec- 
tions, define  the  procedure  with  respect  to  publishing  county 
financial  statements  each  year.  The  detailed  provii  ons  of 
Section  50,810  do  not  appear  to  be  especially  pertinent  to 
the  answer  to  your  second  question.  Said  Section  50*810  pro- 
vides for  the  application  of  the  standard  column  width  measure 
that  would  take  the  least  space  in  the  preparation  of  the 
statement  by  the  publisher;  that  the  publisher  shall  file  two 
proofs  of  publication  with  the  County  Court,  The  Court  shall 
forward  one  proof  to  the  State  Auditor  and  shall  file  the 
other  in  the  office  of  the  Court,  The  County  Court,  so  this 
section  states,  shall  not  pay  the  publisher  until  such  proof 
of  publication  is  filed  with  the  Court  and  shall  not  pay  the 
person  designated  to  prepare  the  statements  for  the  prepara- 
tion of  the  copy  for  such  statement  imtil  the  State  Auditor 
shall  have  notified  the  Court  that  his  copy  of  publication 
has  been  received,  and  that  it  complies  with  the  provisions 
of  Section  50 • 810,  Thus,  it  appears  that  the  form  of  the 
statement  and  the  payment  and  the  amount  of  payment  to  be 
made  to  the  publisher  for  the  publication  of  the  statement 
are  the  only  provisions,  and  Indirect  ones  at  that,  that 
Section  50*810  has  in  its  terras  relating  to  this  question. 

We  deem  it  unnecessary,  therefore,  to  quote  from  any  section 
of  the  statute  relating  to  "County  Financial  Statements,"  as 
contained  in  Chapter  50  except  parts  of  Section  50*800,  PSMo 
1949*  Section  50*800  in  some  of  i ta  subsections  covering 
different  requirements  of  a county  financial  statement  is 
pertinent  here  and  must  be  applied  in  connection  with  Section 
205*090,  Laws  of  Missouri,  1951  (Section  205*090,  Cumulative 
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Supplement,  pages  20 f?,  206,  Laws  of  Missouri,  1951*) 

The  subsections  of  Section  50#800,  as  they  relate 
to  this  question,  under  the  subject  of  "County  Financial 
Statements",  RSMo  19^9*  read,  as  numbered,  as  follow: 

"On  or  before  the  first  Monday  in  March 
of  each  year  after  the  taking  effect  of 
this  law  the  county  court  of  each  county 
in  this  state  shall  prepare  and  publish  in 
some  newspaper  of  general  circulation  pub- 
lished in  such  county,  if  such  there  be, 
and  if  not  by  notices  posted  in  at  least 
ten  places  in  such  county,  a detailed 
financial  statement  of  the  county  for  the 
year  ending  December  thirty-first,  preced- 
ing. 

**#•»■»**#**«****»■»***** 

■»*«■»*****■»*#*»*■»**«»*■»# 

"4.  Said  statement  shall  show  the  total 
valuation  of  the  county  for  purposes  of 
taxation,  the  highest  rate  of  taxation 
the  constitution  permits  the  county  court 
to  levy  for  purposes  of  county  revenue, 
the  rate  levied  by  the  county  court  for  the 
year  covered  by  the  statement,  division 
of  the  rate  levied  among  the  several  funds 
and  total  amount  of  delinquent  taxes  for  all 
years  as  of  December  thirty-first# 

"5#  The  statement  shall  show  receipts  into 
each  and  every  fund  separately#  First,  from 
the  general  tax  book}  second,  from  railroad 
tax  book;  third,  from  billiard  and  other 
table  licenses;  fourth,  ferry  licenses}  fifth, 
from  land  back  tax  books;  sixth,  from  personal 
delinquent  lists;  seventh,  fines  and  penalties; 
and  eighth,  from  other  sources#  The  total 
receipts  for  the  year  into  all  funds  shall  be 
shown  in  the  recapitulation# 

"6.  Disbursements  shall  be  shown  in  detail 
and  each  and  every  warrant  issued  shall  be 
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shown  separately  except  as  herein  expressly 
provided,  Date  of  warrant,  number,  person 
to  whom  issued  and  purpose  for  which  issued 
shall  be  shown.  Under  separate  heading  in 
each  fund  the  statement  shall  show  what  war- 
rants had  been  paid  (or  to  pay  which  funds 
were  in  the  hands  of  the  county  treasurer 
as  of  December  thirty-first)  and  under  a 
separate  heading  what  warrants  were  out- 
standing and  unpaid  for  the  lack  of  funds 
on  that  date  with  appropriate  balance  or 
overdraft  in  each  fund  as  the  case  may  be," 

Section  11  of  said  Section  50»800  provides  that  at 
the  end  of  the  statement  the  person  designated  by  the  County 
Court  to  prepare  the  financial  statement  required  by  the 
statutes,  shall  append  his  certificate  that  he  has  checked 
the  records  of  the  county  and  that  the  above  and  foregoing 
statement  is  complete  and.  correct  as  to  every  item  of  in- 
formation required  by  the  statutes;  that  he  has  checked  every 
receipt  from  every  source  whatsoever  and  every  disbursement 
of  every  kind  and  to  whom  and  for  what  purpose  disbursement 
was  made,  the  certificate  to  be  appropriately  dated. 

Subsection  1 of  Section  205.090,  Laws  of  Missouri, 
1951,  page  784  (Section  205*090,  Cumulative  Supplement,  Laws 
of  Missouri,  1951#  pages  200,  206), supra,  requires  the  filing 
on  or  before  the  7th  day  of  January  of  each  year,  a report  of 
the  proceedings  by  the  Health  Center  Trustees  with  reference 
to  the  County  Health  Center  and  a swona  statement  of  all  re- 
ceipts and  expenditures  during  the  preceding  calendar  year. 
The  only  purpose  and  end  this  requirement  may  serve  is  to  ad- 
vise the  County  Court  of  facts  for  the  benefit  of  the  person 
appointed  to  prepare  the  financial  statement  of  the  county 
for  the  preceding  year  for  publication  as  required  by  the 
statute.  This  report  and  statement  is  not,  in  its  academic 
sense  at  least,  required  to  be  supplied  for  an  audit.  It  is 
merely  informative.  Subsection  4 of  Section  205*045#  Laws 
of  Missouri,  1951  (Subsection  4#  Section  205.042,  Cumu3a  tive 
Supplement,  Laws  of  Missouri,  1951#  pages  2o4,  205)  provides, 
as  we  have  seen,  that  the  Board  of  Health  Center  Trustees 
"shall  have  exclusive  control  of  the  expenditures  of  all 
moneys  collected  to  the  credit  of  the  county  health  oenter 
fund.”  Ihe  County  Court,  therefore,  has  no  duty  to  perform 
respecting  the  fund,  except  to  order  warrants  drawn  to  be 
paid  out  of  said  fund  "upon  proporly  authenticated  vouchers 
of  the  board  of  health  center  trustees."  The  County,  as  a 
whole,  in  which  any  such  Health  Center  is  located  and  main- 
tained, is  entitled  to  know  vfoat  the  annual  tax  levy  at  the 
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rate  fixed  on  each  One  Hundred  Dollars  of  the  assessed 
valuation  of  property  in  the  county  has  brought  into  the 
fund  the  previous  year  and  how  it  has  been  spent*  This 
report*  therefore,  is  the  first  step  required*  we  believe, 
in  the  process  of  preparing  the  annual  financial  statement 
of  the  county  for  the  previous  year  for  publication  as  it 
affects  the  receipts  coming  into  and  which  have  been  paid 
of  the  County  Health  Center  Fund,  Said  subsection  merely 
requires  that  such  report  and  statement  shall  be  filed  with 
the  County  Court.  There  is  no  provision  whatsoever  in  the 
County  Health  Center  Act  requiring  the  Trustees  of  tho  County 
Health  Center  to  publish  said  report  and  statement*  much  less 
to  pay  for  the  cost  of  the  publication  thereof*  It  is*  there- 
fore, clearly  apparent  that  Section  205*090,  supra,  requires 
the  report  and  statement  only  for  the  purpose  of  aiding  the 
County  Court  and  the  County  Clerk  in  the  preparation  of  the 
annual  statement,  according  to  the  terms  of  Section  50*800, 
RSMo  1949#  supra.  This  statement  naturally  and  inevitably 
should  contain  the  facts  supplied  in  such  report  and  sworn 
statement  by  the  County  Health  Center  Trustees  of  all  re- 
ceipts and  expenditures  during  the  preceding  calendar  year 
affecting  the  County  Hsalth  Center  Fund,  The  terms  of 
Subsection  1 of  said  Section  50*800,  RSMo  1949*  supra, 
provide  that  the  County  Court  of  each  county  in  this  State, 
on  or  before  the  first  Monday  of  March  in  each  year,  shall 
prepare  and  publish  a detailed  financial  statement  of  the 
county  for  the  year  ending  December  31st,  preceding*  It 
follows  that  each  county  in  this  State  must  bear  the  ex- 
pense out  of  a sum  set  apart  in  the  County  Budget  for  such 
purpose  derived  from  the  general  revenue  fund  of  the  county 
for  the  preparation  and  publication  of  such  detailed  finan- 
cial statement.  It  also  is  apparent  that  the  County  Health 
Center  Trustees,  or  Board,  are  not  liable  for  the  payment 
of  the  cost  of  any  part  of  said  detailed  annual  statement 
although  the  facts  respecting  the  receipts  and  expenditures 
during  the  preceding  year  of  the  County  Health  Center  Fund 
as  submitted  by  the  County  Health  Center  Trustees  in  their 
report  and  sworn  statement  under  said  Section  205*090,  supra, 
is  included,  as  we  believe  it  must  be,  in  the  detailed  finan- 
cial statement  of  the  county  for  the  preceding  year  published 
by  the  County  Court*  The  question  of  the  publication  by 
County  Courts  in  this  State  of  a detailed  financial  statement 
of  the  county  for  the  preceding  year  was  before  the  Supreme 
Court  of  this  State  in  the  case  of  State  ex  rel.  Taylor, 
Attorney  General,  vs.  D.  P.  Wade,  Members  of  the  County  Court 
of  Ozark  County,  Missouri,  3&0  Mo.  895*  231  S.W.  (2d)  179* 

The  Court  held  that  the  publication  of  such  statement  by  the 
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County  Court  of  the  several  counties  of  this  State  is  man- 
datory* In  order  that  the  public  may  be  kept  informed  as 
to  the  receipt  ani  expenditure  of  public  funds  by  means 
of  the  publication  of  said  detailed  statement,  the  Court, 
l.c*  899,  900,  said: 

Certainly  the  enactment  of  these 
statutes  for  the  publication  of  detail- 
ed information  about  the  financial  af- 
fairs of  counties,  vd  th  the  requirement 
of  filing,  proof  of  publication  with  the 
state  auditor,  was  a sufficient  demon- 
stration of  the  interest  of  the  State 
therein*  Of  course,  the  interest  of  the 
State  is  plain  enough  in  having  counties, 
which  are  political  sub-divisions  of  the 
State,  fully  disclose  their  financial 
affairs  to  their  own  inhabitants,  to  the 
public  generally  and  to  the  state  auditor. 

Such  publicity  as  to  the  source  and  use 
of  public  funds  has  been  considered  es- 
sential to  the  proper  conduct  of  county 
government  for  more  than  100  years*  (See 
Laws  l81j.l,  p.  5>7«)  It  is  now  more  im- 
portant than  ever  since  it  provides  means 
for  determining  compliance  with  the  county 
budget  laws*  * * 

The  Court  held  in  that  case  that  the  County  Courts 
of  the  several  counties  of  this  State  shall  set  apart  in 
their  respective  budget  a sufficient  sum  to  pay  for  the 
publication  of  such  detailed  statement*  So  holding,  the 
Court,  l*c*  901#  further  said: 

"*  •»  w So  here,  while  the  Legislature  did 
not  fix  the  exact  amount  to  be  included 
in  the  budget,  its  direction  in  these 
statutes  that  such  a statement  must  be 
prepared  and  published  annually  is  a 
mandate  to  the  county  court  to  include 
a reasonable  amount  for  that  purpose  in 
each  year*s  budget;  * * *." 

As  this  office  construes  the  above-cited  statutes, 
and  views  the  decision  cited  by  our  Supreme  Court,  this  con- 
stitutes our  answer  to  your  second  question* 
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CONCLUSION. 


Considering  the  premises,  it  is  the  opinion  of 
this  office  that: 

1)  The  County  General  Revenue  Fund  in  any  county 
in  this  State  maintaining  a County  Health  Center,  is  liable 
for  the  payment  of  warrants  used  in  the  payment  of  obliga- 
tions incurred  by  Trustees  of  a County  Health  Center  order- 
ed issued  by  the  County  Court  upon  properly  authenticated 
vouchers  of  the  Board  of  Health  Center  Trustees,  and  that 
the  County  Health  Center  Fund  is  not  liable  for  such  sup- 
plies; 


2)  That  each  county  in  this  State  maintaining  a 
Comity  Health  Center  is  liable  for  the  payment  of  the  cost 
of  the  publication  of  a detailed  financial  statement  of  the 
county  for  the  preceding  year  ending  on  December  31st,  under 
the  terms  of  Section  50*800,  RSMo  1949#  including  the  facts 
contained  in  the  report  of  their  proceedings  with  reference 
to  the  County  Health  Center  and  a sworn  statement  of  all 
receipts  and  expenditures  during  the  preceding  calendar  year 
submitted  to  the  County  Court  by  the  Board  of  Health  Center 
Trustees  as  nrovided  in  Section  205#090*  Laws  of  Missouri, 
1951*  page  784  (Section  205*090*  Cumulative  Supplement, 

Laws  of  Missouri,  1951*  pages  205*  206),  to  be  paid  out  of 
the  General  Revenue  Fund  of  any  such  county,  and  that  the 
County  Health  Center  Fluid  is  not  liable  for  the  payment 
of  the  cost  of  any  part  of  such  detailed  financial  state- 
ment of  the  county  for  the  preceding  year# 

The  foregoing  opinion,  v/hich  I hereby  approve, 
was  prepared  by  my  Assistant,  Mr#  George  W.  Crowley. 


Yours  very  truly. 


GWCtirk 


JOHN  M.  DALTON 
Attorney  General 
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MINISTERS:  Whether  a person  who  is • ordained  as  a minister 

MARRIAGE^  of  the  gospel  by  the  Pentecostal  Church,  Inc., 

CRIMINAL  LAW:'  in  1942,  remains  an  ordained  minister  of  the 
ORDINATION:  gospel,  is  a matter  which  must  be  determined  by 

the  Pentecostal  Church,  Inc.,  and  such  fact  will 
not  be  determined  by  this  office.  If  a person  not 
authorized  by  Section  451.100  purports  to  perform 
a marriage  ceremony  under  the  circumstances  pre- 
scribed in  Section  563. 250,  RSMo  1949,  he  shall 
be  guilty  of  a misdemeanor. 


December  21,  1953 


Honorable  Earl  Saunders 
Prosecuting  Attorney 
Jefferson  County 
Hillsboro,  Missouri 

Dear  Sir: 

By  your  letter  of  November  25 * 1953 * you  requested  an  official 
opinion  of  this  department  as  follows: 

"A  resident  of  this  county  was  in  1942,  or- 
dained as  a minister  of  the  gospel  by  the 
Pentecostal  Church,  Inc.  Later,  he  with- 
drew from  this  church  and  is  not  affiliated 
with  it.  For  several  years  he  has  been  the 
pastor  of  a local  church  which  is  not  affiliated 
with  the  above  named  church.  He  has  not  been 
ordained  by  any  church  other  than  the  one  in 
which  he  was  originally  ordained  and  from 
which  he  has  withdrawn  all  affiliation.  We 
would  appreciate  your  opinion  as  to  whether 
this  pastor  may  under  sec.  451.100,  R.S.  1949* 
validly  solemnize  marriages  in  view  of  the 
fact  that  he  is  no  longer  affiliated  with 
the  church  by  which  he  was  ordained  and 
further,  whether  he  would  be  subject  to  the 
penalties  imposed  by  sec.  563.250,  R.S.,  1949* 
if  he  does  attempt  to  solemnize  marriages . 1 

Section  451.100,  RSMo  1949*  which  lists  those  persons  eligible 
to  perform  the  marriage  ceremony  reads  as  follows: 

"Marriages  may  be  solemnized  by  whom.— 

Marriages  may  be  solemnized  by  any  licensed 
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or  ordained  preacher  of  the  gospel*  who 
Is  a citizen  of  the  United  States*  or  who 
Is  a resident  of  this  state  and  a pastor 
of  any  churoh  in  this  state,  or  by  any  Judge 
of  a court  of  record,  except  judges  of  the 
probate  court." 

A definition  of  what  is  an  ordained  minister  is  given  by 
76  Religious  Societies,  Paragraph  39A,  page  794#  as 

follows: 

"An  ordained  minister  is  one  consecrated 
to  the  ministry  by  some  act  of  admitting  and 
setting  apart.  In  general  acceptation  a duly 
ordained  minister  is  one  who  has  followed  a 
prescribed  course  of  study  of  religious 
principles,  has  been  consecrated  to  the  ser- 
vice of  living  and  teaching  that  religion 
through  an  ordination  ceremony  of  an  estab- 
lished church  by  which  he  has  been  commis- 
sioned, and  who  is  subject  to  the  control 
and  discipline  of  the  church  by  which  he 
was  ordained.  Within  the  leaning  of  the 
marriage  acts  requiring  one  licensed  to 
marry  to  be  an  'ordained  minister,1  the 
term  is  not  confined  to  the  Christian 
ministry." 

If,  as  you  state  in  your  letter,  the  person  in  question  was 
ordained  by  the  Pentecostal  Church,  Inc.,  in  the  year  1942,  the 
question  of  whether  he  is  or  is  not,  now  an  ordained  minister 
must  depend  upon  whether  he  is  recognized  as  such  by  the  Pente- 
costal Church,  Inc.  The  ordination  of  the  ministers  of  each 
particular  denomination,  or  sect,  is  strictly  an  ecclesiastical 
matter  which  is  to  be  done  in  accordance  with  the  rules  of  each 
particular  denomination, or  sect,  and  is  not  governed  by  statute; 
nor  will  the  courts  interfere  to  determine  whether  a person  is 
worthy  of  being  ordained  or  whether  he  should  be  removed  from 
his  position.  This  is  substantiated  by  the  Supreme  Court  in 
Warren  vs.  Pulitzer  Publishing  Corapany,  336  Missouri  164,  78 
S.W , (2d)  404,  l.c.  416: 

"*  * * The  charges  were  made  l or  the  purpose 
of  determining  the  fitness  of  plaintiff  to 
continue  in  the  ministry  as  one  of  the  leaders 
of  his  church  and  its  communicants,  and  not  to 
punish  him  for  a crime  against  the  law  of  the 
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land.  No  other  tribunal  had  jurisdiction  of 
this  matter,  a fact  which  plaintiff  recog- 
nized in  submitting  his  case  to  it.  Farns- 
worth v.  Storrs,  5 Cush.  (Mass.)  l±12;  Fair- 
child  v.  Adams,  11  Cush.  (Mass.)  549 i Rodger 
v.  American  Kennel  Club,  138  Misc.  310,  245 
N.  Y.  S.  662;  Landis  v.  Campbell,  79  Wo.  433, 

49  Am.  Rep.  239.  Its  decision  was  final  upon 
this  question,  except  for  appeal  to  its 
appellate  body.  * « •*."  (Emphasis  ours ) . 

Therefore,  whether  this  person  is  presently  ordained  is  a 
matter  of  fact  which  must  be  ascertained  by  contacting  the  proper 
officials  of  the  Pentecostal  Church,  Inc.,  and  is  not  one  which 
we  can  determine  as  a matter  of  law. 

Section  >63.250,  RSMo  1949,  imposes  certain  penalties  for 
performance  of  marriage  ceremonies  by  unauthorized  persons. 

Said  section  reads  as  follows: 

"Marriages  illegally  s olemni zed- -penal ty.-- 
fiver y person  who  shall  solemnize  any  marriage, 
having  knowledge  of  any  fact  which  renders 
such  marriage  unlawful  or  criminal  in  either 
of  the  parties  under  any  law  of  this  state, 
or,  having  knowledge  or  reasonable  cause  to 
believe  that  either  of  the  parties  shall  be 
under  the  age  of  legal  consent,  or  is  insane, 
mentally  imbecile,  feeble-minded  or  epileptic, 
or  where  to  his  knowledge,  any  other  legal 
impediment  exists  to  such  marriage,  and  every 
person  not  authorized  by  law  to  solemnize 
marriages  who  shall  falsely  represent  that 
he  Is  so  authorized,  and  who,  by  any  pretended 
marrTage  ceremony  which  he  may  pe rform,  shall- 
deceive)  any  innocent  person  or  Persons  Into 
the  bel'lei  that  they  have  been  legally  “married, 
shall  on  conviction  bf  adjudged  guilty  of  a 
misdemeanor,  and  be  punished  by  imprisonment 
In  the  county  jail  not  exceeding  one  year, 
or  by  a fine  not  less  than  five  hundred  dollars, 
or  by  both  such  fine  and  imprisonment." 

(Emphasis  ours ) . 

If  a person  not  within  the  categories  provided  by  Section  431 *100 
falsely  represents  that  he  is  authorized  to  perform  the  marriage 
ceremony,  and  who  does  perform  such  ceremony,  deceiving  any 
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Innocent  person  or  persons  Into  believing  that  they  have  been 
legally  married,  such  person  shall  be  guilty  of  a misdemeanor 
In  violation  of  Section  563*250. 


CONCLUSION 

It  is  therefore  the  opinion  of  this  office  that  whether  a 
person  who  was  ordained  as  a minister  of  the  gospel  by  the  Pente- 
costal Church,  Inc.,  In  1942*  remains  an  ordained  minister  of  the 
gospel,  is  a matter  which  must  be  determined  by  the  Pentecostal 
Church,  Inc.,  and  such  fact  will  not  be  determined  by  this  office. 
If  a person  not  authorized  by  Section  451*100  purports  to  perform 
a marriage  ceremony  under  the  circumstances  proscribed  in  Section 
563.250,  RSrto  1949*  he  Is  guilty  of  a misdemeanor. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Paul  McGhee. 


Yours  very  truly. 


PMcG: vlw 


JOHN  M.  DALTON 
Attorney  General 


DEPUTY  COUKTY  CLERK:  There  are  no  minimum  age  requirements  for 

deputy  county  clerk  of  a fourth  class 
Missouri  county. 


January  5,  19^3  /-  6 " ^ ^ 


Honorable  J.  B.  Schnapp 
Prosecuting  Attorney 
Madison  County 
Fredericktown,  Missouri 

Dear  Sir: 

This  deportment  is  in  receipt  of  your  recent  request 
for  an  official  opinion.  You  thus  state  your  opinion  request: 

"Paul  Rose,  the  County  Clerk  of  Madison 
County,  Miss  uri  requests  that  I secure 
from  you  your  opinion  os  to  whether  or 
not  a Deputy  of  the  County  Clerk  of  Fourth 
Class  County  must  be  over  the  age  of  twonty- 
one  years,  or  whether  it  is  permissible 
for  the  Deputy  County  Clerk  to  be  under 
the  age  of  twenty-one  years. 

"In  other  words  v?o  desire  to  know  the 
minimum  age  requirement  for  the  Deputy 
County  Clerk  of  a Fo’  rth  Class  County.'1 

Section  5l.05>0,  RSKo  19^9*  states  that  a person  elected 
or  appointed  courty  clerk  must  be  "over  the  age  of  twenty- 
one  years." 

Section  5l.lj.60,  RSMo  19^-9#  states  that  a county  clerk 
in  fourth  class  counties  shnll  bo  entitled  to  employ  deputies 
and  assistants.  The  section  also  states  the  sums  that  the 
clerk  will  be  allowed  to  pay  such  deputies  and  assistants, 
which  sums  are  based  upon  population.  Nowhere  in  the  chapter 
on  county  clerks  is  t'ere  any  statement  regarding  the  quali- 
fications of  deputies.  Nor  ore  we  able  to  find,  in  the 
general  statutory  law,  any  qualification  requirement  for 
deputies  which  we  believe  could  apply  to  a deputy  county 
clerk.  Wo  must  therefore  aoprca  ch  the  question  from  another 
direction. 

As  wo  stated  above,  the  law  does  requiro  that  the  county 
clerk  'nust  be  "over  the  age  of  twenty-one  years,"  which  means 
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we  take  it,  that  the  county  clerk  need  simply  be  twenty-one* 

One  day  past  that  ape  would  be  "over.”  There  is  nothing  in 
the  law  of  Missouri  regarding  the  duties  of  deputy  countv 
clerks.  However,  in  the  case  of  Springer  v,  McSpadden,  ij.9  Mo. 
299#  a case  dealing  with  the  powers  of  a deputy  circuit  clerk, 
we  find  the  following  general  statement  of  la  w regarding  the 
powers  of  deputies  (l.c.  300,  301): 

"Although  the  statute,  when  sneaking  of 
the  duties  and  powers  of  the  clerk  in 
respoct  to  taking  acknowledgments,  refers 
to  him  alone,  yet  it  by  no  means  follows 
that  he  cannot  act  by  deputy.  The  law, 
in  prescribing  the  duties  of  clerks,  in- 
variably designates  the  clerk  alone,  yet 
the  functions  of  his  office  may  always  be 
performed  by  deputy  duly  appointed. 

"Ho  discrimination  is  made  by  saying  that 
the  clerk  shall  do  certain  acts  in  his  own 
proper  person,  and  that  others  may  be 
done  by  the  deputy;  but  the  language  is 
broad  and  explicit,  that  the  deputies  may, 
in  the  name  of  their  principals,  perform 
the  duties  of  the  chief  clerk.  The  deputy 
has  no  authority  to  act  in  his  own  name, 
but  when  he  performs  an  official  act  in 
the  name  of  the  principal,  it  is  the  act 
of  the  principal  himself.  Taking  the 
acknowledgment  of  deeds  and  granting 
certificates  thereon  are  among  the  powers 
expressly  devolved  upon  the  clerk,  and 
the  deputies,  acting  in  the  name  of  their 
principals,  have  the  same  power  as  the 
clerks  themselves.  As  an  historical  fact, 
we  know  that  the  deputies  have  exercised 
this  power  in  the  name  of  their  principals 
ever  since  the  organization  of  this  State. 

The  practice  has  been  universally  acquiesced 
in  the  courts  and  the  profession,  and,  as  far 
as  our  knowledge  extends,  it  was  never  before 
challenged.  To  sanction  the  ruling  of  the 
Circuit  Court  in  this  case  would  be  to  un- 
settle and  destroy  the  title  to  nearly  all 
the  land  in  the  State." 

The  case  of  Sawyer  v.  Mangni,  I4.3  H.W.  (2d)  77 5*  holds  that 
a deputy  can  execute  all  the  ministerial  duties  to  be  performed 
by  the  incumbent  of  the  office. 


Honorable  J.  B.  Schnapp 


-3- 


In  the  case  of  Blake  v.  Allen, 20  S.E.  (2d)  55?,  the  hold- 
ing is  that  the  position  of  a deputy  is  that  of  a subordinate 
who  has  power  to  do  every  act  which  his  principal  may  do. 

The  case  of  Styres  v.  Forsyth  County,  I9I4.  S.E.  305»-  holds 
that  a deputy  is  one  who,  by  anpointment,  exercises  an  office 
in  another's  right. 

The  case  of  Carter  v.  Hornback,  139  Mo.  2 38*  holds  that 
a deputy  is  one  who,  by  appointment,  exercises  an  office  in 
another' 8 right,  having  no  interest  in  such  office,  but  doing 
all  things  in  his  principal's  name,  and  for  whcB  e misconduct 
the  principal  is  answerable. 

In  the  absence  of  any  constitutional  or  statutory  recuire- 
raents  in  regard  to  age,  we  believe  that  the  general  rule  as 
found  in  )i3  C.J.S.,  Infants,  Section  2lj.,  page  85,  would  apply 
an'  infancy  would  not  be  regarded  as  a disoualif ica tion.  Said 
rule  is  stated  as  follows: 

"At  common  law  infants  are  eligible  to  offices 
which  are  ministerial  in  their  character  and 
call  for  the  exerc5.se  of  skill  and  diligence 
only,  but  they  are  not  eligible  to  offices 
which  are  judicial  or  concern  the  administra- 
tion of  justice,  nor  should  offices  imposing 
duties  to  the  proper  discharge  of  which 
Judgment,  discretion,  and  experience  are 
necessary  be  entrusted  to  infants.  In 
accordance  with  these  rules  it  has  been  held 
that  an  infant  may  be  an  appraiser  of  land 
to  be  sold  on  execution,  an  overseer  of  a pub- 
lic road,  or  a deputy  county  clerk.  * * *" 

In  the  case  of  Harkreader  v.  State,  33  S#W.  117,  the  court  of 
criminal  appeals  of  Texas  considered  a similar  auestion  as  the  one 
here  proposed  under  statutory  provisions  substantial-! y the  same  as 
ours  and  involving  a deputy  county  clerk.  In  their  opinion  the 
court  reviewed  pertinent  authority  upon  the  subject  and  stated 
as  follows: 


"The  principal  ground  of  contention  on  the 
part  of  appellant  * * * is  because  the 
deputy  clerk,  * * * was  not  at  the  time  21 
years  of  age;  * * *•  There  is  no  statute 
defining  the  aualif ica tions  of  deputy  clerks; 
or  what  character  of  persons  may  be  appointed 
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to  said  office.  * * * Looking  into  the  decisions 
of  the  courts  of  other  stetes  as  to  this  and 
kindred  subjects,  v»e  find  the  rule  stated  to 
be  this:  If  the  office  is  ministerial,  such 
calls  for  the  exercise  of  skill  and  diligence 
only,  minors  may  legally  hold  the  same,  and 
execute  the  duties  thereof;  * * * 

"It  is  to  be  observed,  as  before  stated,  that 
neither  our  constitution  nor  laws  on  the 
subject  prescribe  any  oualifica tion  such  as 
would  render  a minor  ineligible  or  discua li- 
fted from  holding  the  office  of  deputy  county 
clerk.  A s to  the  clerk  himself,  there  might 
be  some  auestion,  as  he  is  reouired  to  execute 
a bond,  which  might  involve  the  capacity  to  so 
contract,  but  there  is  no  such  reauirement  as 
to  deputy  county  clerks.  The  authorities 
cited  establish  the  doctrine  that,  if  the 
duties  of  deputy  county  clerk,  under  the  pro- 
visions of  our  statutes,  are  ministerial,  a 
minor  can  receive  the  appointment,  and  exe- 
cute the  duties  reouired  of  said  deputy.  The 
duties  of  county  clerks  in  our  state  are 
regulated  by  statute,  and  they  appear  to  be 
purely  ministerial;  and,  in  addition  to  their  other 
functions,  as  has  been  seen,  they  have  the 
general  power  to  administer  all  oaths  and 
affirmations,  and  to  take  affidavits  and  de- 
positions to  be  used  as  provided  by  ^ w in  any 
of  the  courts.  Sayles*  Civ.  St.  art.  11^9* 

Deputies  are  authorized  to  act  in  the  name  of 
their  principal,  and  to  do  and  perform  all  such 
official  acts  as  may  be  legally  done  and  per- 
formed by  such  clerk  in  person.  By  virtue  of 
his  office  the  county  clerk  is  impowered  to 
administer  oaths  and  affidavits  generally.  This 
power  appertains  to  his  office,  and  belongs  to 
his  official  dutfe  s,  and  his  deputy,  in  this 
regard,  has  such  power  and  authority  as  he  can 
exercise;  and,  in  our  opinion,  the  appointment 
of  O.L.  Bishop,  by  the  clerk  of  the  county 
court  of  Johnson  county,  as  his  deputy,  was  a 
legal  and  valid  appointment." 

Since  a deputy  acts  for  and  through  his  principal  (Springer 
v.  McSpadden,  49  Mo.  299*  supra)  and  since  the  principal  is 
responsible  for  the  acts  of  his  deputy,  we  see  no  reason  under 
our  law  to  preclude  a minor  from  being  appointed  deputy  county 
clerk.  Certainly,  the  duties  of  the  office  of  county  clerk  are 
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minlsterlal  and  would  therefor  fall  within  the  above  cited 
rule. 


CONCLUSXOK. 

It  is  the  opinion  of  this  department  that  there  are  no 
minimum  ape  requirements  for  a deputy  county  clerk  of  a fourth 
class  Missouri  county. 


Respectfully  submitted, 


HUGH  P.  WILLXAM80K 
Assistant  Attorney  General 


APPROV'D: 


Attorney  General 
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TAXATION:  Mining  corporation  not  a "manufacturer” 
within  meaning  of  Section  150,300.  RSMo 
MANUFACTURERS:  1949*  Stock-piled  ore  owned  by  mining 

corporation  subject  to  tax  as  personal 
property  in  county  where  situated  as 
provided  in  Sections  137.095  and  137. lko. 
rsmo  1949.  r ' 

JOHN  M.  DALTON 

xxxxxxxxx 


Honorable  J.»  B.  Schnapp 
Prosecuting  Attorney 
Madison  County 
Frede  • icktown,  Missouri 


April  2^ 


1993 


John  C.  Johnsen 
xxxxxxxx 


Dear  Mr.  Schnapp: 

This  is  in  response  to  your  request  for  opinion  dated 
March  30,  1953*  as  supplemented  by  your  letter  of  April  7, 
1953*  Your  request  reads,  in  part,  as  follows: 

"Th^  question  is,  i3  a lead  mining  company, 
engaged  in  the  extraction  of  ore  from  the 
ground  and  then  separating  the  lead  ore 
from  the  various  rocks  at  a mill  to  get 
the  raw  lead,  which  is  not  manufactured  or 
refined  or  processed  in  this  county  a manu- 
facturer as  set  out  in  chapter  150  of  the 
Mo.  R.S.  1949  and  thus  subject  to  the  manu- 
facturer's assessment.  If  they  are  not 
subject  to  the  manufacturer's  tax,  could 
the  corporation  be  taxed  on  the  property 
as  the  personal  property  of  the  corporation? 

"One  of  the  companies  which  the  Assessor  has 
in  mind  has  a stock-pile  of  a large  amount 
of  copper  and  other  ores,  extracted  from  the 
various  mines  in  this  county." 

Upon  Inquiry  your  request  was  supplemented  as  follows: 

"The  Mining  Company  is  not  licensed  in  my 
County.  The  Mining  Company  takes  the  ores 
from  the  ground,  crushes  and  separates  the 
lead  from  the  copper  and  other  rock.  After 
the  lead  is  separated  from  the  rock  and 
copper,  it  is  then  shipped  out  of  the  county 
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for  further  processing  and  refining.  This 
first  goes  to  the  smelter  and  then  from  the 
smelter  to  the  various  manufacturers. 

"Actually  there  are  no  refined  ores  stored 
in  this  county.  The  process  merely  being 
the  separation  of  the  various  ores  and  the 
separated  ores  are  shipped  to  some  other 
county.  I have  been  informed,  the  Mines 
have  stock-piled  a considerable  amount  of 
copper;  this  copper  being  in  its  natural 
state  with  the  exception  that  it  has  been 
separated." 

The  first  portion  of  your  request  is  whether  the  mining 
corporation  in  question  is  subject  to  a manufacturer's  license 
and  tax  as  provided  in  Sections  150. 300-150. 370,  RSMo  1949* 

To  be  subject  to  such  a license  and  tax  the  corporation  must 
come  within  the  definition  of  a manufacturer,  defined  in  Section 
150.300,  supra,  as  follows: 

"Every  person,  company  or  corporation  who 
shall  hold  or  purchase  personal  property 
for  the  purpose  of  adding  to  the  value 
thereof  by  any  process  of  manufacturing, 
refining,  or  by  the  combination  of  dif- 
ferent materials,  shall  be  held  to  be  a 
manufacturer  for  the  purposes  of  sections 

150.300  to  150.370." 

It  was  stated  in  State  ex  rel.  Compton  v.  Buder,  308  Mo. 
253*  271  S.W.  770,  that  (Mo.  l.c.  260):  "Citation  of  authority 
is  entirely  unnecessary  in  support  of  the  well  recognized  rule 
that  taxing  statutes  must  be  strictly  construed."  Apparently 
Section  150.300,  supra,  has  not  been  construed  by  the  Missouri 
courts  with  reference  to  a corporation  engaged  in  mining  opera- 
tions but  bearing  in  mind  that  a strict  construction  must  be 
placed  on  that  section,  we  are  of  the  opinion  that  a raining 
corporation  does  not  fall  within  its  terms  and  does  not  consti- 
tute a manufacturer. 

A corporation  engaged  strictly  in  mining  operations  does 
not  either  "hold  or  purchase  personal  property  for  the  purpose 
of  adding  to  the  value  thereof"  by  any  of  the  methods  set  out 
in  Section  150.300,  supra,  when  the  corporation  purchases 
either  the  fee  simple  title  to  land,  or  a lease  on  land,  or  the 
mineral  rights  to  certain  land,  it  is  not  purchasing  personal 
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property  but  rather  in  each  instance  an  interest  in  realty. 

Upon  severance  from  the  soil  the  ore  becomes  personal  property 
which  is  held  by  the  corporation  but,  if  it  is  engaged  strictly 
in  mining , it  is  not  held  for  the  purpose  of  adding  to  the 
value  thereof  by  any  method  of  "manufacturing,  refining,  or  by 
the  combination  of  different  materials." 

Inasmuch  as  the  statutory  definition  uses  the  word  defined, 
i.e.,  "manufacturing,"  it  might  be  well  to  set  out  what  the 
popular  definition  of  the  word  is. 

In  Ward  Baking  Co.  v.  City  of  Ste.  Genevieve,  3 \\2  Mo.  1011, 
119  S.tf.  (2d)  292  (1938),  the  court  said  (S.W.  l.c.  293): 

" # A manufacturer  is  one  engaged  in 

making  materials,  raw  or  partly  finished, 
into  wares  suitable  for  use.  * * *" 

It  Is  stated  in  55  C.  J.  S.,  Section  3»  page  685s 

"The  word  'manufacture*  ordinarily  applies 
to  artificial  products  of  human  industry, 
and  is  not  usually  applied  to  the  appro- 
priation of  an  article  which  is  furnished 
by  nature  or  to  the  liberation  of  a natural 
product. 

"A  'manufacture * is  something  made  by  hand, 
as  distinguished  from  a natural  growth. 

•Manufacture’  ordinarily  refers  to  artifi- 
cial products  of  human  industry,  so  that 
the  mere  appropriation  of  an  article  which 
is  furnished  by  nature  Is  not  manufacture, 
nor  is  the  mere  liberation  of  natural 
products.  Ordinarily  the  term  does  not 
include  such  industries  as  have  for  their 
object  the  obtaining  of  possession  of 
material  products  in  the  state  in  which 
they  are  fashioned  by  nature.  However, 
the  term  may  include  the  appropriating  of 
materials  or  elements  as  they  exist  in  a 
state  of  nature  If  there  is  also  some  form 
of  processing  whereby  they  are  rendered 
more  subject  to  man's  control,  or  more 
serviceable  to  his  use." 
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And  again  in  55  C.  J.  S.,  Section  lj.,  page  69 5: 

"Mining  alone  is  not  regarded  as  manu- 
facturing, but  smelting  is  usually  so 
considered. 

"Under  the  rule,  as  discussed  supra  Sec. 

3 c (2),  that  the  mere  appropriation  of  an 
articlo  that  is  furnished  by  nature  is  not 
manufacture,  mining  alone  is  not  manufactur- 
ing; but  smelting  may  be  manufacturing. 

However,  it  has  been  held  that  milling  and 
reducing  ore  does  not  come  within  the  com- 
monly accepted  meaning  of  the  word  •manu- 
facturing. 

The  distinction  between  smelting  and  mining  with  regard  to 
whether  a corporation  engaged  in  those  enterprises  was  a manu- 
facturer within  the  meaning  of  the  bankruptcy  law  was  determined 
by  the  District  Court  for  the  Southern  District  of  California 
in  the  case  of  In  re  Tecopa  Mining  & Smelting  Co.,  110  F.  120, 
121.  There  that  court  said: 

" it  -x  Has  the  corporation  here,  by  smelting, 
made  or  formed  anything  useful?  It  has 
changed  the  form  of  the  ore,  by  eliminating 
useless  matter,  into  that  which  is  useful; 
and  the  product  has  another  name,  being  ore 
no  longer,  but  'pig*  or  bullion,  and  having 
a market  value  depending  upon  its  assay. 

In  a strict  sense,  man  can  create  nothing. 

He  can  only  alter  the  form  of  existing 
things.  The  ore,  when  taken  from  the  mine 
by  the  process  of  mining.  Is  changed  neither 
in  form  nor  in  substance,  unless  breaking 
may  be  termed  a change  oX  form.  It  is  ore, 
still.  But  when  smelted  it  is  ore  no  longer, 
in  form,  and  the  substance  is  altered  by 
taking  away  some  of  its  component  parts. 

There  has  been  alteration,  and  that  by  human 
hands  and  machinery.  To  my  mind,  it  comes 
clearly  within  the  popular  definition  of 
•manufacturing. *" 
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See,  also.  In  re  Rollin3  Gold  & Silver  Min,  Co.,  102  F.  9^2 
(Dist.  Ct.,  S.D.  New  York). 

In  Cowling  v.  Zenith  Iron  Co.,  65  Minn.  263,  268,  the  Supreme 
Court  of  Minnesota  said: 

" a-  a-  » The  only  business  actually  carried 
on  was  that  of  mining, 

"4fe  cannot  hold  that  mining  is  a 'manufac- 
turing* business,  in  any  proper  sense  of  the 
word.  «•  * 

For  other  cases  holding  substantially  the  same,  see  Byers  v. 
Franklin  Coal  Co.,  106  Mass.  131;  Appeal  of  Commonwealth,  18  Atl. 
133  (Pa.  Sup.). 

Considering  the  distinction  between  smelting  and  mining  as 
set  out  in  the  Tecopa  Mining  & Smelting  Co.  case,  supra,  we  do 
not  believe  that  a corporation  engaged  solely  in  mining  would 
fall  within  the  Missouri  court' 3 definition  of  a manufacturer 
as  3e t out  in  the  ward  Baking  Co.-  case,  supra.  The  process  of 
mining  does  not  convert  any  raw  or  partly  finished  material  into 
wares  suitable  for  use.  Rather,  after  the  process  of  mining  is 
complete,  the  end  product  remains  raw  ore. 

It  might  be  contended  that  the  process  of  mining  constitutes 
"refining11  as  that  term  is  used  in  the  statutory  definition  of 
a manufacturer  in  Section  150.300,  supra.  Such  a contention  was 
made  to  the  Tax  Commissioner  of  Ohio  in  the  case  of  Cleveland- 
Cliffs  Iron  Co.  v.  Glander,  llj.5  Ohio  St.  1^23,  62  N.E.  (2d)  9I4. 

(19 1+5).  Section  5385,  Ohio  General  Code,  defines  a manufacturer 
as  a "person  who  purchases,  receives  or  holds  personal  property, 
of  any  description,  for  the  purpose  of  adding  to  the  value 
thereof  by  manuf acturing,  refining,  rectifying,  or  by  the  com- 
bination of  different  materials  with  a view  of  making  a gain 
or  profit  by  so  doing." 

In  that  case  the  plaintiff  was  engaged  in  mining  iron  ore. 
During  the  mining  operations  foreign  material,  lean  ore  and  rock 
were  sorted  out,  some  ore  was  crushed  and  screened  by  machinery, 
and  by  a washing  process  some  free  silica  was  removed.  The  court 
asked  itself  this  question  (N.E.  l.c.  98):  "Under  the  facts 
presented  by  the  record  in  this  case,  is  the  appellant  a manu- 
facturer within  the  purview  of  these  statutory  provisions?"  The 
court  went  on  to  answer  the  question  in  the  negative  as  follows: 
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"This  court  has  heretofore  considered  a 
similar  question  in  the  case  of  Schuroacher 
Stone  Co.  v.  Tax  Commission,  13q  Ohio  St. 

529,  18  N.E.  2d  1^.05,  120  A.L.Ii.  1199*  The 
Schumacher  Stone  Company  was  engaged  in 
quarrying  stone  and  preparing  the  stone  for 
sale  by  successive  processes  of  crushing 
and  screening.  Purchasers  from  the  stone 
company  required  different  sizes  of  stones 
and  this  process  prepared  the  stone  to  meet 
the  various  specifications.  This  court 
there  held  that  the  'Machinery,  used  in 
crushing  and  screening  limestone  into  various 
merchantable  sizes  without  the  application 
of  any  art  or  process  to  change  the  form  or 
appearance  of  the  broken  pieces  of  stone, 
each  grade  being  designated  according  to 
size  and  use,  mostly  for  road  construction 
but  also  for  other  minor  purposes,  is  not, 
and  should  not  be  assessed  as,  personal 
property  used  in  manufacturing,  within 
Sections  5385#  5386  and  5388,  General  Code.' 

"The  similarity  between  the  process  in- 
volved in  that  case  and  the  operations  of 
the  appellant  horein  is  apparent.  In 
neither  instanco  was  the  product  substan- 
tially altered.  The  ore  produced  by  the 
appellant  is  still  iron  ore  when  sold  to 
the  steel  manufacturing  companies,  and  it 
was  sold  to  them  as  such.  Numerous  cases 
were  cited  in  the  opinion  in  the  Schumacher 
case  which  show  the  rule  to  be  well  es- 
tablished that  such  operations  as  abore  set 
forth  are  not  deemed  to  be  manufacturing. 
Neither  do  the  processes  performed  by  the 
appellant  constitute  'refining,  rectifying, 
or  by  the  combination  of  different  materi- 
als' within  the  meaning  of  Section  5385# 
General  Code.  Those  words  have  clearly 
defined  meanings  and  do  not  include  such 
operations.  Thu  mere  separation  and  re- 
moval of  free  silica  from  the  iron  ore, 
which  thereby  leaves  the  ore  higher  in  iron 
and  lover  in  silica,  does  not  constitute 
either  rectifying  or  refining  as  those  terms 
are  defined.  The  supporting  cases  cited  in 
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the  opinion  In  the  Schuniacher  case  are 
applicable  to  this  case,  as  is  also  the 
discussion  of  the  term  * manufacturing. »" 

Therefore,  we  do  not  believe  it  could  be  successfully 
asserted  that  a corporation  en£aged  solely  in  mining  operations 
constitutes  a manufacturer  by  virtue  of  the  use  of  the  word 
''refining11  In  the  statutory  definition  of  a manufacturer  con- 
tained in  Section  150.300,  supra. 

Your  first  question  having  been  answered  In  the  negative, 
the  next  question  i3  whether  the  ore  which  has  been  stock  piled 
by  the  mining  corporation  in  your  county  can  be  taxed  as  personal 
property. 

It  is  fundamental,  of  course,  that  when  ore  has  been  severed 
from  the  soil,  it  becomes  personal  property.  50  C.  J.,  Section 
Mi-*  Pa£e  7^0. 

Section  137.120,  RSMo  1949*  in  specifying  what  the  property 
list  of  the  assessor  shall  contain,  says: 

"Such  lists  shall  contain: 

* * 

"(6)  ***  every  other  species  of 

tangible  personal  property  not  exempt 
by  law  from  taxation." 

Section  6 of  Article  X of  the  Constitution  of  Missouri, 

1945*  reads  as  follows: 

"All  property,  real  and  personal,  of  the 
3tate,  counties  and  other  political  sub- 
divisions, and  non-profit  cemeteries,  shall 
be  exempt  from  taxation;  and  all  property, 
real  and  personal,  not  held  for  private  or 
corporate  profit,  and  used  exclusively  for 
religious  worship,  for  schools  and  colleges, 
for  purposes  purely  charitable,  or  for 
agricultural  and  horticultural  societies 
nay  bo  exempted  from  taxation  by  general 
law.  All  laws  exempting  from  taxation 
property  other  than  the  property  enumerated 
in  this  article,  shall  be  void." 


-7- 


Honorable  J.  B.  Schnapp 


Section  137.100,  RSMo  1949*  is  the  legislative  enactment 
following  the  Constitution  and  in  which  we  are  unable  to  find 
anything  which  would  relieve  a mining  corporation  such  as  you 
describe  from  the  tax  burden  as  it  is  placed  on  others. 

It  was  said  in  State  ex  rel.  v.  Gehner,  320  Mo.  1172, 

11  S.W.  (2d)  30,  34: 

" *As  the  burden  of  taxation  ordinarily  should 
fall  upon  all  persons  alike,  when  one  claims 
an  exemption  therefrom  he  must  be  able  to 
point  to  the  law  granting  such  immunity  and 
it  must  be  clear  and  unambiguous.*  Kansas 
Exposition  Driving  park  v.  Kansas  City,  174 
Mo.  loc . cit.  433,  74  S.W.  981." 

We  call  your  attention,  also,  to  Sections  137*095  and 
137*l40*  RSMo  1949*  which  read,  respectively,  as  follows: 

"All  tangible  personal  property  of  business 
and  manufacturing  corporations  shall  be 
taxable  in  the  county  in  which  such  property 
may  be  situated  on  the  first  day  of  January 
of  the  year  for  which  such  taxes  may  be 
assessed,  and  every  business  or  manufacturing 
corporation  having  or  owing  tangible  personal 
property  on  the  first  day  of  January  in  each 
year,  which  shall,  on  said  date,  be  situated 
in  any  other  county  than  the  one  in  which 
said  corporation  is  located,  shall  make  re- 
turn thereof  to  the  assessor  of  such  county 
or  township  where  situated,  in  the  same  man- 
ner as  other  tangible  personal  property  is 
required  by  law  to  be  returned.” 

"The  real  and  tangible  personal  property  of 
all  corporations  operating  in  any  county  in 
the  state  of  Missouri  and  in  the  city  of 
St.  Louis,  and  subject  to  assessment  by  county 
or  township  assessors,  shall  be  assessed  and 
taxed  where  situated." 


CONCLUSION 


It  is  the  opinion  of  this  office  that  a corporation  engaged 
exclusively  in  a mining  operation  is  not  a "manufacturer”  within 
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the  meaning  of  Section  150.300,  RSMo  1949*  and  hence  is  not 
subject  to  the  manufacturer’s  license  and  tax  provided  for  in 
Sections  150,310,  et  seq.,  RSMo  1949*  It  is  the  further  opinion 
of  this  office  that  stock-piled  ore  owned  by  such  a mining 
corporation  may  be  taxed  by  the  county  in  which  the  ore  is 
situated  as  provided  in  Sections  137«095  and  137«l40,  RSMo  1949* 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr,  John  W.  Inglish. 


Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 

Jltflrml 
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Commissioners  of  Special  load  Districts 
organized  under  Secs.  233.170  to  233.315, 
inclusive,  RSMo  1949#  have  the  exclusive 
control  over  the  property  and  funds  of 
such  districts.  Such  funds  cannot  be  used 
for  any  purpose  other  than  that  for  which 
such,  funds  are  collected.  Prevention  of 
deviation  in  the  use  of  such  funds  may  be 
invoked  by  owners  of  real  estate  in  such 
district.  The  County  Courts  have  no 
statutory  authority  in  such  matters.  County 
Courts  do  have  authority  to  dissolve 
Special  Road  Districts. 


Sejjtember  5,  1953 


Honorable  Prank  Scnanzmeycr 
Honorable  Joe  Stock 
Honorable  Paul  H.  Ha a lag 
Judges  of  the  County  Court  of 
Osage  County 
Linn,  ill  as  our  i 

Gentlemen: 

Tills  will  be  in  response  to  your  request,  in  writing, 
for  the  opinion  of  this  office  respecting  some  named  inci- 
dents to  the  government  of  Special  Road  Districts  in  your 
county.  Your  letter  requesting  on  opinion  states  the  fol- 
lowing : 


"Our  proposition  is  that  Gsae  County,  Missouri, 
has  a number  of  Special  Ro- d Districts  in  the 
county.  One  of  said  Special  Road  Districts  in 
Osage  County  is  spending  some  of  the  money  col- 
lected for  that  Special  Road  district  on  (pri- 
vate roads  1c  ading  from  the  privately  owned  homes 
out  to  the  main  road)  popularly  called  by-roads,' 
although  it  has  a state  approved  but  no  public 
county  roads  within  such  district.  The  County 
Court  wants  to  know  whether  such  expenditure  by 
the  Special  Road  District  of  its  funds  for  such 
* by-roads*  is  lawful  and  proper. 

"The  Court  wishes  to  know  whether  before  funds 
derived  from  taxes  assessed  against  property 
located  within  the  boundaries  of  a Special  Road 
District  may  be  lawfully  and  properly  spent  on 
such  by-roads  is  it  necessary  for  the  Special 
Road  District  to  be  dissolved?  The  Court  also 
desires  to  know  what  proceedings  must  be  had  to 
dissolve  a Special  uoad  District? 

"The  Court  also  wishes  to  know  where  some  of  the 
property  owners  conveyed  right  of  way  voluntarily 
at  an  agreed  figure  and  others  required  their 
right  of  way  condemned,  whether  it  is  proper  for  a 
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special  road  district  to  pay  the  property 
owners  who  conveyed  their  right  of  way 
voluntarily,  additional  sums  after  the  right 
of  way  was  conveyed  and  tho  original  agreed 
price  paid;  the  additional  payments  being 
over  and  above  tho  agreed  price  for  the  right 
of  way;  the  payments  being  made  to  whom  and 
for  what  amounts  that  the  commissioners  in 
the  district  desired  to  pay.  The  Court  de- 
sires to  know  v/hether  a special  road  district 
can  voluntarily  refund  to  the  taxpayers  in  a 
special  road  district  moneys  collected  for 
the  roads;  without  expending  the  said  moneys 
upon  the  roads," 

Your  letter  requests  the  opinion  of  this  office  on 
each  of  the  five  separate  questions  as  follow: 

QUESTION  1:  May  funds  of  a Special  Road  Dis- 
trict be  lawfully  expended  on 
private  roads  com  :only  callod 
"by-roads",  leading  from  pri- 
vately owned  homes  out  to  a 
public  road, 

QUESTION  2:  Before  such  funds  of  a Special 
Road  District  may  be  expended 
on  such  "by-roads"  is  it  neces- 
sary for  such  Special  Road  Dis- 
trict to  be  dissolved, 

QUESTION  3*  What  proceedings  must  bo  had  to 

dissolve  a Special  Road  District, 

QUESTION  1^:  May  the  Commissioners  of  a Special 
Road  District  pay  property  owners, 
who  have  voluntarily  conveyed  their 
respective  rights-of-way  to  the 
district  for  public  roads  for  an 
agreed  prico  as  compensation,  ad- 
ditional sums  after  suoh  rights- 
of-way  have  been  oonveyed  and  the 
compensation  agreed  upon  has  been 
paid  to  such  persons, 

QUESTION  Hay  Commissioners  of  a Special 

Road  District  refund  to  taxpayers 
In  such  district  funds  of  the  dis- 
trict. 
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You  recite  in  your  letter  that  there  are  several 
Special  Hoad  Districts  in  Osage  County,  Missouri#  These 
districts,  we  understand,  are  organized,  incorporated  and 
maintained  as  Special  Road  Districts— 'Benefit  Assessments— 
Counties  Not  Under  Township  Organization,  as  authorized 
under  Sections  233#170  to  233*315#  inclusive,  RSMo  19U9* 

Under  Chapter  233#  when  the  procedure  before  a County  Court, 
provided  by  the  statute  for  the  incorporation  of  Special  Road 
Districts,  has  been  carried  out,  the  bounty  Court  shall  make 
on  order  incorporating  a Special  Road  District,  as  provided 
in  Section  233*175  of  said  chapter  and  such  road  district 
shall  thereupon  become  by  the  name  mentioned  in  such  order, 
a political  subdivision  of  the  State  for  governmental  purposes 
with  all  powers  mentioned  in  said  section,  and  such  other 
powors  as  may  be  conferred  by  law#  At  the  term  of  Court  in 
which  such  order  is  made,  or  at  any  subsequent  term  there- 
after, the  Court  shall  appoint  three  Commissioners  who  shall 
be  residents  of  the  district,  and  owners  of  land  therein,  who 
shall  hold  their  office  until  the  first  Tuesday  after  the 
first  Monday  in  January  thereafter.  On  said  date  the  voters 
of  the  district  at  the  hour  and  place  to  be  fixed  by  the  Com- 
missioners, shull  elect  three  Commiss loners,  one  of  whom  shall 
sorve  one  year,  one  for  two  years,  and  one  for  three  years, 
and  on  the  first  Tuesday  after  the  first  Monday  in  January 
of  each  year  they  shall  elect  a Commissioner  to  take  the 
place  of  the  one  whose  term  is  about  to  expire,  who  shall 
serve  three  years# 

The  statutes  require  that  the  Commis  si  oners  so  ap- 
pointed and  qualified  shall  meet  at  such  time  and  place  with- 
in such  district  as  fixed  by  the  County  Court  at  the  time  of 
their  appointment  or  as  they  may,  in  writing,  agree  upon,  and 
organize  by  electing  one  of  the  number  President,  one  Vice 
President  and  another  Secretary#  The  Treasurer  of  said  Board 
shall  be  the  County  Treasurer  and  shall  be  responsible  on  his 
bond  for  the  faithful  keeping  of  all  money  deposited  with  him 
by  reason  of  this  law.  All  money  paid  to  the  County  Treasurer 
and  placed  to  the  credit  of  the  district,  shall  be  paid  out 
only  on  warrants  signed  by  the  President  or  Vice  President  and 
attested  by  the  Secretary,  except  as  may  be  otherwise  authorized 
by  law#  The  President  of  the  Board  shall  sign  all  warrants  thut 
may  be  drawn  upon  the  treasury  for  the  payment  of  any  money  out 
of  the  treasury  on  account  of  the  funds  belonging  to  said  dis- 
trict, and  in  a general  way  do  all  the  acts  and  things  that  said 
Board  may  empower  him  to  do,  and  such  others  as  may  be  authorized 
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by  law. 


Section  233*190  of  said  chapter  provides  that  upon 
the  organization  of  such  Commissioners,  the  County  Court 
shall  cause  all  tools  and  machinery  used  for  working  roads 
belonging  to  the  districts  formerly  existing  and  composed 
of  territory  embraced  within  the  incorporated  district  to 
be  delivered  to  said  Commissioners,  for  which  suoh  Commis- 
sioners shall  give  a receipt,  and  such  Commissioners  shall 
keep  and  use  such  tools  and  machinery  for  constructing  and 
improving  public  roads  and  bridges.  Said  section,  in  sub- 
section 2,  further  empowers  the  Commlss loners  as  follows: 

"2.  Said  commissioners  shall  have  sole,  ex- 
clusive and  entire  control  and  jurisdiction 
over  all  public  highways,  bridges  and  culverts 
within  the  district,  to  construct,  improve  and 
repair  such  highways,  bridges  and  oulverts,  and 
shall  have  all  the  power,  rights  and  authority 
conferred  by  law  upon  road  oversoors,  and  shall 
at  all  times  keep  such  roads,  bridges  and  cul- 
verts in  as  good  condition  as  the  means  at 
their  command  will  permit,  and  for  suoh  purpose 
may  employ  hands  and  teams  at  such  compensation 
as  they  shall  agree  upon;  rent,  lease  or  buy 
teams,  implements,  tools  and  machinery;  all 
kinds  of  motor  power,  and  all  things  needed 
to  carry  on  such  work;  provided,  that  said 
commissiomrs  may  hive  such  road  work,  or 
bridge  or  culvert  work,  or  any  part  thereof, 
done  by  contract,  under  such  regulations  as 
said  commissioners  may  prescribe ." 

Subsection  2 of  said  Section  233*190,  clearly  implies, 
we  believe,  that  the  Bo  rd  has  the  power  to  use  district 
funds  to  pay  the  cost  involved  in  the  performance  of  such 
duties. 


There  is,  however,  express  authority  and  direction 
that  the  district  shall  be  the  owner  of  funds  set  apart  to 
the  district  and  for  the  expenditure  by  the  Board  of  district 
funds.  Subsection  3 of  said  Section  233*225  so  providing, 
reads  as  follows  * 

"3*  The  county  treasurer  shall  receive  pay- 
ments of  such  special  tax  bills  and  keep  a 


Honorable  Frank  Sehanzmeyer, 
Honorable  Joe  Stock  taid  llonoruble 
Paul  H.  Has lag* 


record  of  each  payment  and  of  the  name  of 
the  party  making  some,  and  shall  cancel 
such  special  tax  bills  as  they  are  paid, 
and  shall  give  such  district  credit  for 
the  amount  of  each  payment  to  him  on  a 
special  account  kept  with  said  district 
of  payments  to  him  on  account  of  such 
tax  bills,  indicating  therein  the  amounts 
paid  as  principal  of  such  special  tax 
bills  and  the  amount  paid  as  interest. 

Whenever  any  of  suoh  tax  bills  has  been 
canceled  by  the  county  treasurer  and  is 
exhibited  to  the  clerk  of  the  county  court, 
or  the  county  treasurer  reports  payment  of 
any  such  special  tax  bills  to  the  olerk  of 
the  county  court,  he  shall  note  the  pay- 
ment thereof  in  said  record  book.” 

Subsection  4 of  Section  233*235  of  said  Chapter  233# 
respecting  district  monies,  states  the  following* 

"4*  The  county  collector  shall  pay  to  the 
county  treasurer  all  money  collected  on 
said  special  tax  bills  and  the  county 
treasurer  shall  give  such  district  credit 
therefor  on  a special  account  kept  with 
said  district  on  account  of  collections 
on  said  tax  bills,  indicating  therein  the 
amount  paid  as  principal,  and  the  amount 
paid  as  interest  and  penalties," 

Section  233*195  of  said  ohapter  identifies  another 
source  of  money  which  contributes  in  part  to  the  funds  of  a 
Special  Road  District  provided  for  in  Section  137*555*  Said 
Section  233*195#  in  that  particular,  and  providing  for  the 
exclusive  use  of  such  identical  funds  on  roads,  bridges  and 
culverts  within  any  such  district,  reads  as  follows* 

"County  courts  shall  cause  to  be  sot  aside 
and  placed  to  the  credit  of  each  road  dis- 
trict so  incorporated  four-fifths  of  such 
part  or  portion  of  the  tax  arising  from  and 
collected  and  paid  upon  any  property  lying 
and  being  within  any  ouch  district,  by  auth- 
ority of  section  137*555*  All  revenue  so 
set  aside  and  placed  to  the  credit  of  any 
such  incorporated  district  shall  be  used 
by  the  commissioners  thereof  for  con- 
structing, repairing  und  maintaining  bridges 
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and  culverts  within  the  district,  and 
working,  repairing,  maintaining  and 
dragging  public  roada  within  the  dis- 
trict and  paying  legitimate  administra- 
tive expenses  of  the  district,  and  for 
suoh  other  purposes  as  may  be  authorized 
by  law," 


Subsection  6 of  Section  233*225,  defining  the  only 
purpose  for  which  district  money  may  be  used,  reads  as 
follows i 


"6,  All  money  oollecled  on  special  tax 
bills  and  all  money  the  commissioners  may 
so  borrow,  and  all  interest  that  may  ac- 
crue thereon  while  on  deposit  in  any 
county  depositary,  shall  be  used,  and  war- 
rants drawn  on  the  treusurer  therefor,  for 
the  following  purposes  only:  To  pay  the 
cost  and  expense  incurred  by  the  coirmis- 
s loners,  as  found  by  the  court,  in  the 
preparation  of  such  plans,  specifications, 
estimate,  map  and  profile,  und  said  list 
of  lands,  and  a reasonable  attorney's  fee, 
as  found  by  the  court,  for  suoh  petitioners, 
and  to  pay  the  cost  of  improving  said  public 
road  or  p.  rt  of  a public  road  in  accordance 
with  the  plans  and  specifications  so  filed 
with  the  clerk  of  the  county  court,  and  such 
working,  administrative  and  incidental  ex- 
penses, not  otherwise  provided  for  by  law, 
as  may  be  incurred  in  making  such  improve- 
ment and  in  procuring,  collecting  and  pay- 
ing the  cost  of  suoh  improvement,  and  the 
balance,  if  any,  shall  be  used  in  paying 
expenses  of  maintaining  suoh  improvement j 
but  if  any  money  should  be  borrowed  by  the 
commissioners,  it  shall  be  repaid,  with 
interest  thereon,  out  of  the  collections  of 
such  special  tax  bills  as  were  unpaid  at 
the  time  such  money  was  borrowed." 


We  have  seen  by  the  terms  of  the  sections  of  the  chapter 
of  tile  statutes  on  Special  Road  Districts  cited  and  quoted 
herein,  that  Commissioners  of  Special  Road  Districts  have  com- 
plete and  exclusive  control  over  the  property  and  funds  of  the 
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district  and  have  express  directions  as  to  how  and  for  what 
purposes—  and  none  other— such  district  funds  shall  be  ex- 
pended, Nowhere  does  any  of  such  sections  give  the  County 
Court  in  counties  having  the  benefit  assessment  special  road 
districts  any  authority  over  the  property,  the  funds  of  ouch 
districts  or  the  expenditure  thereof*  Such  funds  may  be 
used  only  for  the  purposes  and  by  the  means  provided  by  the 
statutes*  Such  funds  may  not  be  diverted  to  other  uses 
than  prescribed  in  such  statutes*  imminent  textwork  auth- 
orities and  our  Appellate  Courts,  construing  such  statutes, 
so  hold*  29  C.J*  739*  under  the  subject  "Highways",  speak- 
ing on  this  principle  states  the  following  text: 

"Taxes  collected  must  be  paid  over  to  the 
offiot rs  designated  by  statute  to  receive 
and  disburse  highway  fluids*  Such  funds 
must  be  used  in  the  manner  provided  by  the 
constitution  or  statutes,  or  designated  by 
the  voters,  and  cannot  be  diverted  to  any 
other  purpose, 

Our  Supreme  Court  in  the  case  of  Platte  City  Assessment 
Special  Road  District  of  Platte  County  vs.  Couch,  8 S.W,  (2d) 
1003,  was  considering  the  validity  of  the  eaqpenditure  of  Special 
Road  District  funds  where  the  plans.  Including  the  length  of  a 
highway  under  cons time t ion,  were  changed  from  the  plans  and 
specifications  filed  with  the  County  Court,  so  that  the  high- 
way when  constructed  would  be  a part  of  the  state  highway 
system  and  a part  of  the  costs  thereof,  it  was  agreed,  was  to 
be  paid  out  of  the  Special  Road  District  funds*  The  Court 
held  this  could  not  be  done,  because  it  would  be  a diversion 
of  the  funds  of  the  Special  Road  District  from  the  use  for 
which  they  were  assessed  and  collected  and  that  that  use  was 
for  the  construction  of  Special  Road  District  roads*  The 
Court,  l.c*  1006,  1007,  so  deciding,  said: 

"Now,  it  stands  oonceded  in  this  case  that, 
before  the  tax  bills  had  been  issued,  £*nd 
perhaps  even  before  the  improvement  had  been 
ordered  by  the  court,  und  the  assessment 
made,  the  commissioners  of  the  road  district 
entered  into  a private  vorbal  arrangement 
with  the  state  highway  commie  3ion,  whereby 
the  original  project  was  cast  aside  and 
another  improvement  substituted*  The  pur- 
pose was  commendable,  and  the  parties  are 
not  subjoct  to  criticism;  but  from  a legal 
standpoint  the  departure  was  so  glaring  that 
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we  cannot  by  any  stretch  of  the  imagination 
say  the  law  was  followed,  or  that  the  im- 
provement agreed  upon  was  substantially  the 
same  as  that  provided  for  in  the  prior  pro- 
ceedings, which  are  the  foundation  for  the 
tax  bills.  Not  only  was  the  length  of  the 
road  materially  shortened,  the  course  changed, 
and  the  construction  cost  multiplied  by  2^ 

(nearly),  but  the  road  substituted  was  a 
state  highway,  which  the  law  says  shall  be 
built  at  the  expense  of  the  state,  and  we 
are  asked  to  sustain  tax  bllTs  lasuod  to 
pay  over  a third  of  the  cost  of  that  road." 

Reference  also  was  made  in  that  decision  to  Section 
10897#  R.S.  Mo.  1919#  tfhich  provided  that:  " *Any  county  or 
other  oivil  subdivision  having  funds  of  its  own  arising  from 
a road  tax  or  bond  issue  may  expend  said  funds  in  the  building 
of  the  state  road  system*  therein."  The  Court,  in  holding 
that  the  terms  of  said  Section  10897  could  not  justify  the 
expenditure  of  a Special  Road  district's  funds  on  the  state 
road  system,  under  the  statutes  relating  to  assessment  and 
the  collection  of  such  district  funds,  l.c.  1007,  in  said 
Platte  City  case,  further  said: 

"But  the  Legislature  evidently  did  not 
intend,  by  this  or  any  of  the  other  sec- 
tions mentioned,  to  authorise  the  diver- 
sion of  funds  raised  by  special  assess- 
ment under  article  8,  c.  98,  for  one 
purpose,  and  their  application  to  another 
under  different  auspices.  If  such  were 
the  intention,  it  could  not  stand. 

The  Kansas  City  Court  of  Appeals  held  to  the  same  ef- 
fect in  the  case  of  Wheat  vs.  Platte  City  benefit  Assessment 
Special  Road  District  of  Platte  County  et  al.,  59  S.W,  (2d) 

80.  In  that  case  there  was  also  a change  in  the  original 
plan  for  the  construction  of  a highway.  In  that  case  the 
funds  of  the  district  were  borrowed  under  a statute  permitting 
the  borrowing  of  funds  for  building  a ra  d by  the  roud  district 
under  plans  already  adopted.  In  holding  that  such  funds  of  the 
district  could  not  be  used  in  the  construction  of  a highway 
under  such  changed  plans  the  Court,  l.c.  90,  91,  saids 

"It  Is,  therefore,  proper  to  Inquire  into  the 
reason  the  statute  provides  that  the  money 
loaned  should  be  used  in  the  construction  of 
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the  road  that  load  been  planned*  The  primary 
purpose,  of  course,  of  tills  is  for  the  pro- 
tection of  the  land  owners  against  whose  land 
the  Hoad  District  had  issued  the  tax  bills, 
which  were  liens  upon  the  land.  The  statute, 
under  which  the  road  was  originally  projected, 
shows  that  the  scheme  of  building  the  road 
is  always  initiated  by  the  land  owners  them- 
selves. Of  course,  the  law  protects  them 
against  diversion  of  the  money  raised  by 
lions  created  upon  their  lands  by  providing 
that  the  money  should  be  spent  for  the  pur- 
pose intended.” 

We  believe  questions  1,  2,  I4.  and  5 may  be  considered 
and  determined  in  one  answer,  since  they  all  refer  to  the 
disposition,  in  one  particular  or  another,  of  Special  Road 
District  funds. 

We  have  seen  from  these  statutes  that  where  taxes 
are  collected  on  tax  bills  against  property  in  a Special 
Road  District,  or  from  any  source,  it  must  be  deposited 
with  the  County  Treasurer  who  shall  place  such  funds  to  the 
credit  of  that  district  in  a separate  fund  and  such  districts 
thereby  become  absolute  owners,  respectively,  thereof.  Wo 
have  seen  also  that  such  fund  may  only  be  used  for  the  es- 
tablishment and  maintenance  of  roads,  bridges  and  culverts 
in  such  Special  Hoad  Districts  and  incidental  expenses,  and 
that  the  diversion  of  the  use  thereof  from  such  purposes  is 
contrary  to  the  sections  of  said  Chapter  233  and  the  decisions 
of  our  Courts  construing  such  statutes. 

We  have  also  seen  that  the  Cons>ii3sioners  of  a Special 
Road  District  incorporated  as  benefit  assessment  districts 
in  counties  not  under  township  organization,  have  the  entire 
and  exclusive  control  over  roads,  bridges  and  culverts  and 
their  maintenance,  and  the  funds  of  their  respective  districts. 
The  County  Courts  of  counties  having  such  Special  Road  Districts 
have  no  statutory  authority  to  take  any  official  steps  to  pre- 
vent the  Cammis s loners  of  a Special  Road  District  from  using 
the  fluids  of  the  district,  even  if  any  district  funds  may  have 
been  diverted  by  using  them  on  roads  in  such  districts  othor 
than  for  the  use  of  which  such  tuxes  are  collected,  or  for 
other  purposes  mentioned  in  questions  1,  2,  4 and  5 in  your 
letter.  The  remedy  to  prevent  the  unauthorized  expenditure, 
if  any,  of  district  funds  must  be  invoked  by  the  owners  of 
land  in  such  districts  against  whose  lands  tax  bills  are  issued 
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for  the  collection  of  funds  belonging  to  such  district.  The 
Commissioners  of  a Special  ;oad  District  are  not  accountable 
to  the  County  Court  for  the  property  or  funds  of  the  district 
or  for  the  management  or  eaq^enditure  of  tlie  funds  of  the  dis- 
trict, The  County  Court  has  no  power  to  question  any  of  the 
acts  of  such  Commissioners,  in  any  way.  The  owners  of  property 
in  the  district  only  may  do  that.  This  will,  we  believe, 
fully  answer  questions  1,  2,  4 and  5 in  your  letter, 

Question  number  3 submitted  in  your  letter  and  herein- 
above copied,  asks  what  proceedings  must  be  had  to  dissolve  a 
Special  Road  District,  The  Special  Road  ^istrlots  in  Osage 
County,  Missouri,  are  Benefit  Assessment  Special  Road  Districts 
and  Osage  County  is  a county  not  under  township  organization. 

Such  districts  are  governed  and  controlled  by  Sections  233*170 
to  233*315#  inclusive,  RSIIo  1949#  respecting  their  organization 
and  establishment,  the  conduct  of  the  business  of  such  Special 
Road  Districts,  and  the  procedure  for  dissolution,  set  out  in 
the  sections  above -numbered.  While  it  is  true,  as  we  have  ob- 
served from  the  statutes  hereinabove  cited,  that  the  property 
and  management  of  such  districts  are  within  the  exclusive  con- 
trol of  the  Commissioners  of  such  districts  and  the  County 
Court  of  any  county  containing  such  Speciul  Roud  Districts  has 
no  governing  authority  over  such  districts  after  their  organi- 
zation and  after  the  order  has  been  made  constituting  such  dis- 
tricts, respectively,  subdivisions  of  the  State  for  governmental 
purposes,  yet  the  County  Court  of  any  such  county  does  have  the 
exclusive  right  and  duty  to  dissolve  any  such  Special  Road  Dis- 
trict, upon  compliance  being  had  with  the  sections  of  Chapter 
233#  RSMo  1949#  pointing  out  the  procedure  to  be  followed  to 
dissolve  any  such  Special  Road  District,  The  °ounty  Courts  are 
given  no  authority  to  initiate  a proceeding  to  dissolve  a Special 
Road  District,  'The  procedure  for  the  dissolution  of  any  such 
district  is  contained  in  Sections  233*290  and  233*295#  RSMo  1949* 
bach  of  these  sections  provides  a separate  method  for  placing 
i in  motion  proceedings  to  dissolve  ouch  Special  Road  Districts, 
Section  233*290  provides  that,  whenever  on  owner  of  land  within 
any  such  road  district  shall  file  with  the  County  Court  of  the 
county  in  which  such  district  may  be  located,  a petition,  veri- 
fied by  an  affidavit,  alleging  that  such  road  district  nas  no 
Commissioners  and  has  failed  to  elect  Commissioners  at  any 
regular  election  of  the  district,  or  has  failed  to  hold  a special 
election  to  fill  any  vacancy  in  the  office  of  Commissioner,  or 
that  such  road  district  has  ceased  to  perform  the  functions  for 
which  it  was  created,  the  bounty  Court  shall  give  notice,  by 
posting  up  five  noticos  in  conspicuous  places  in  said  district. 
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of  the  filing  of  such  petition,  and  that  unless  cause  be 
shown  to  the  ^ouvt  on  a day  to  be  named  in  said  notices, 
not  less  than  thirty  nor  more  than  sixty  days  from  the 
time  of  posting  such  notices,  why  the  said  road  district 
should  not  be  dissolved,  that  the  same  will  be  dissolved. 

The  section  further  provides  that  if  on  the  day  named  in 
the  notices  no  person  appears  who  has  an  interest  in  the 
matter  and  shows  that  said  district  is  performing  the  func- 
tions for  which  it  was  created  or  that  it  has  Conuiis  si  oners 
or  that  good  cause  exists  why  the  said  road  district  should 
not  be  dissolved,  the  Court  shall,  on  the  next  court  day, 
make  its  order  of  record  th  t such  road  district  be  dissolved. 
The  section  further  provides  that  if  any  party  in  interest 
does  appear  and  show  cause,  as  is  in  said  section  provided, 
the  County  Court  shall  proceed  to  hear  evidence  on  the  matter, 
and  if  it  appears  to  the  satisfaction  of  the  Court  that  no 
good  cause  exists  why  such  road  district  should  not  be  dis- 
solved, it  shall  enter  its  order  of  record  that  such  road 
district  be  dissolved,  but,  if  the  contrary  appears,  the 
said  petition  shall  be  dismissed.  This  section  further  pro- 
vides that  upon  such  dissolution  of  any  such  Special  Road 
District  the  land  therein  shall  be  divided  into  road  districts 
under  the  provisions  of  Sections  231.010  to  231*030,  231.050 
to  231.100  and  137*555  to  137*575 * RSMo  191+9,  and  any  money 
that  may  be  on  hand  to  the  credit  of  such  Special  Road  District 
th-  t is  not  needed  to  satisfy  any  liabilities  of  any  such 
Special  Road  District,  shall,  by  order  of  the  County  Court, 
be  turned  over  to  such  new  road  districts  in  proportion  to 
the  number  of  acres  allotted  to  each  such  new  district. 

Section  233*295  provides  a separate  and  different 
method  from  said  Section  233*290  respecting  the  putting  in 
motion,  proceedings  to  dissolve  a Special  Road  District  and 
the  dissolution  of  such  district.  Said  Section  233*295  reads 
as  follows: 


"Whenever  a petition,  signed  by  the  owners 
of  a majority  of  the  acres  of  land,  within 
a road  district  organized  under  the  provi- 
sions of  sections  233* 1Y0  to  233*315  shall 
be  filed  with  the  county  court  of  any  county 
in  which  said  district  is  situated,  setting 
forth  the  name  of  the  district  and  the 
number  of  acres  owned  by  each  signor  of 
such  petition  and  the  whole  number  of  acres 
in  said  district,  the  said  county  court 
shall  have  power,  if  in  its  opinion  the 
public  good  will  be  thereby  advanced  to 
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disincorporate  such  road  district.  No  such 
road  district  shall  be  disincorporated  until 
notice  be  published  in  some  newspaper  pub- 
lished in  the  county  where  the  soidb  is  sit- 
uated for  four  weeks  successively  prior  to 
the  hearing  of  said  petition, " 


This  section  provides  that  after  the  petition  required 
by  the  section  is  filed  with  the  County  Court,  notice  shall  be 
published  in  some  newspaper  published  in  the  county  where  the 
same  is  situated  for  four  weeks  successively,  prior  to  the 
hearing  of  said  petition,  and  thereupon  the  Court  shall  have 
power,  if  in  its  opinion  the  public  good  will  be  thereby  ad- 
vanced, to  disincorporate  such  road  district.  This  section 
does  not  in  detail  describe  the  steps  and  proceedings  to  be 
had  in  the  hearing  of  the  petition  filed  under  the  terms  of 
said  Section  233*295*  hut  it  is  clear  that  the  Court  must 
have  a hearing  after  the  notice  required  is  given  to  deter- 
mine if,  in  the  Court* s opinion,  the  public  good  will  be 
thereby  advanced  in  dis-incorporating  such  road  district. 

This  section  requires  that  the  petition  to  dissolve  must  be 
signed  by  the  owners  of  a majority  of  the  acres  of  land  with- 
in such  road  district.  This  provision  itself,  when  complied 
with,  would  be  persuasive  evidence  to  the  Court  that  the  wishes 
of  the  property  owners  in  the  district  would  be  best  served 
by  dissolving  the  district,  aut  there  might  be  other  interests 
of  a public  nature  that  would  demand  that  said  public  road  dis- 
trict be  not  dissolved  and  that  said  petition  be  dismissed. 

The  Court  must  determine  under  said  section  whether  tne  public 
good  will  or  will  not  be  advanced  by  the  dissolution  of  such 
district.  The  Court  would  be  authorized  in  the  formulation 
of  its  opinion  one  way  or  the  other  to  take  evidence  on  what 
does  constitute  the  public  good  and  should  give  all  persons 
who  may  appear  an  opportunity  to  be  heard  on  the  question. 

We  have  seen  from  the  terms  of  said  Sections  233*290 
and  233*295  that  exclusive  power  is  given  to  the  County  Court 
to  dissolve  a Special  Road  District  located  in  its  county. 

The  district  cannot  automatically  dissolve  itself.  We  have 
observed  that  the  majority  of  property  owners  within  the 
district  cannot  alone  accomplish  a dissolution  of  the  district. 
They  must  file  their  petition  for  dissolution  required  by  the 
statute  with  the  Court.  Full  coiqpllance  with  the  terms  of 
each  of  said  sections  must  be  had  in  order  to  dissolve  a Special 
Road  District  tinder  either  of  such  sections.  Upon  such  compli- 
ance the  County  Court  of  any  such  county  under  either  section 
may  make  an  order  of  record  dissolving  a Special  Road  District, 
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CONCLUSION 


Considering  the  premises,  it  is,  therefore,  the 
opinion  of  this  office  that: 

1)  The  Commissioners  of  Benefit  Assessment  Special 
Road  Districts  incorporated  under  Sections  233*170  to 
233*315,  inclusive,  RSMo  1949 , have  exclusive  control  over 
roads,  bridges  and  culverts  and  their  maintenance,  and  the 
funds  and  the  use  thereof  in  their  respective  districts. 

The  County  Courts  of  counties  having  such  Special  Road  Dis- 
tricts have  no  statutory  authority  to  take  any  official 
steps  to  prevent  the  deviation,  if  any,  in  the  expenditure 
of  such  funds  for  purposes  other  than  those  for  which  such 
funds  were  collected.  The  remedy  to  prevent  any  unauthorized 
use  of  such  funds  must  be  invoked  by  the  owners  of  land  in 
such  districts  whose  lands  ure  affected  by  tax  bills  issued 
for  the  collection  of  funds  for  any  such  district; 

2)  That  proceedings  to  dissolve  a Benefit  Assessment 
Special  Road  District  in  this  State  are  set  forth  in  Sections 
233*290  and  233*295,  respectively,  RSMo  1949,  which  must  be 
followed  and  fully  complied  with  to  dissolve  any  such  Special 
Road  District  initiated  under  either  of  such  sections  before 
such  district  may  be  legally  dissolved. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  George  W.  Crowley. 


Yours  very  truly, 


GWC : irk 


JOHN  M.  DALTON 
Attorney  General 
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(1)  That  a farmer  operating  his  truck  jbgxgAPScal 
commercial  motor  vehicle  license  may  w^8B»I»eyond 
the  twenty-five  mile  limit  when  he  has  ho  load  on 
his  truck  and  is  on  a pleasure  trip#  (2)  That  a 
farmer  operating  on  a local  commercial  motcr  vehicle 
license  may  not  make  a "for  hire  haul.”  (3)  That  a 
man,  not  a farmer,  operating  on  a local  commercial 
motor  vehicle  license,  may  not  go  beyond  the  twenty- 
five  mile  limit  on  a pleasure  trip#  (l|.)  That  a person, 
not  a farmer,  operating  on  a local  commercial  motor 
vehicle  license,  may  not  legally  move  from  job  to 
job  in  excess  of  the  twenty-five  mile  limit# 
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Honorable  D.  W.  Sherman,  Jr# 

Prosecuting  Attorney 
Lafayette  County 
Courthouse 
Lexington,  Missouri 

Dear  Sir* 

This  department  is  in  receipt  of  your  recent  request 
for  an  official  opinion.  You  thus  state  your  request* 

"I  should  like  very  much  your  opinion 
and  interpretation  of  Section  301,010 
Paragraph  (10)  which  defines  a local 
commercial  motor  vehicle,  as  follows, 
to  wit; 

"•Local  commercial  motor  vehicle,*  a 
commercial  motor  vehicle  whose  operations 
are  confined  solely  to  a municipality 
and  that  area  extending  not  more  than 
twenty-five  miles  therefrom;  or  a 
commercial  motor  vehicle  whose  property 
carrying  operations  are  confirmed  solely 
to  the  transportation  of  property  owned 
by  any  person  who  is  the  ownor  or 
operator  of  such  vehicle,  to  or  from 
a farm  owned  by  such  person  or  under 
his  control  by  virtue  of  a landlord  and 
tenant  lease;  provided  that  any  such 
property  transported  to  any  such  farm 
is  for  use  in  the  operation  of  such 
farm; 

"Specifically  in  view  of  this  section 
I should  like  to  know  whother  1#  a farmer 
may  operate  his  truck  on  a local  license 
and  travel  beyond  the  25  mile  limit  as 
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a fanner,  and  when  he  has  no  load  on  said 
truck  and  it  is  a pleasure  trip? 

2.  I should  like  to  know  further  in  view 
of  this  section  whether  a farmer  may  make 
a *for  hire  haul*  within  the  25  mile  limit 
and  operate  on  a farm  local  license  as 
defined? 

3.  Further  may  a man  operate  on  a local 
license  as  defined  in  Paragraph  (10) 

Section  310*010,  *not  a famer1,  go  beyond 
the  25  mile  limit  on  a pleasure  trip? 

I4.,  May  a man  on  said  local  license  'not 
a farmer*  move  from  one  job  to  another 
in  excess  of  the  25  mile  limit  and  still 
be  not  guilty  of  violation  to  aforesaid 
section. 

It  will  be  noted  that  paragraph  10  of  Section  301*010, 
Cumulative  Supplement  1951#  subparagraph  9#  Laws  of  Missouri,  1951# 
page  696,  gives  two  separate  and  distinct  definitions  of  a local 
commercial  motor  vehicle.  One  of  these  definitions  is  that  such 
a vehicle  is  one  whose  operations  are  confined  solely  to  a mimic i- 
pality  and  that  area  extending  not  more  than  twenty-five  miles 
therefrom.  The  other  definition  is  that  a local  commercial  motor 
vehicle  is  one  whose  property  carrying  operations  are  confined 
solely  to  the  transportation  of  property  ovn  ed  hy  any  person  who 
is  the  owner  or  operator  of  such  vehicle,  to  or  from  a farm  owned 
by  such  person  or  under  Ms  control  by  virtue  of  a landlord  and 
tenant  lease,  provided  that  any  such  property  transported  to 
any  such  farm  is  for  use  in  the  operation  of  3uch  farm. 

It  is  obvious  that  there  are  sharp  differences  between  the 
powers  of  owners  of  motor  vehicles  operating  on  a local  commercial 
motor  vehicle  license  depending  upon  which  of  the  two  above 
definitions  such  owners  come  under.  These  we  shall  indicate  as 
we  proceed. 

Your  first  question  is:  Uuy  a farmer  operate  his  truck  on  a 
local  license  (local  commercial  motor  vehicle  license)  and  travel 
beyond  the  twenty- five  mile  limit  as  a fanner,  and  when  he  has  no 
load  on  said  truck  and  it  is  a pleasure  trip? 

We  believe  that  he  may  do  so.  It  is  clear  that  a farmer  would 
come  under  the  second  definition  given  above  in  paragraph  10. 

In  that  definition  nothing  whatever  is  said  about  a twenty-five 
mile  limit,  and  since  the  twenty-five  mile  limit  war  expressly 
3tated  In  the  first  definition  it  must  have  been  the  intention  cf 
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the  legislature  that  no  limit  should  apply  to  a farmer.  Further- 
more, it  will  be  noted  that  the  second  definition  places  a 
restriction  only  upon  the  "property  carrying  operations"  of  such 
farmer  vehicles. 

Since  no  mileage  limits  are  imposed  upon  a farmer  operator, 
and  since,  while  on  a pleasure  trip  he  would  not  be  transporting 
"property"  we  hold  that  the  answer  to  your  first  question  is,  as 
we  stated  above^  in  the  affirmative. 

Your  second  question  is:  May  a farmer  make  a "for  hire  haul" 
within  the  twenty-five  mile  limit  and  operate  on  a farm  local 
license  (local  commercial  vehicle  license)  as  defined? 

We  believe  it  to  be  clear  that  he  may  not  do  so.  As  we  stated 
above,  we  do  not  believe  that  the  twenty-five  mile  limit  comes  ' 
into  consideration  in  the  case  of  a farmer  operator,  but  the 
second  definition  of  paragraph  10  clearly  states  what  a farmer 
who  obtains  a local  commercial  motor  vehicle  license,  under  the 
second  definition,  may  (and  by  implication  may  not)  do.  His 
property  carrying  operations  are  confined  solely  to  the  trans- 
portation of  property  "owned  by  a person  who  is  the  ov/ner  or 
operator  of  such  vehicle,  to  or  from  a farm  owned  by  such  person 
or  under  his  control  by  virtue  of  a landlord  and  tenant  lease, 
provided  that  any  such  property  transported  to  any  such  farm  is  for 
use  in  the  operation  of  such  farm." 

Your  third  question  is:  May  a man,  not  a farmer,  operate  on 
a local  license  (local  commercial  motor  vehicle  license)  and  go 
beyond  the  twenty-five  mile  limit  on  a pleasure  trip? 

We  believe  that  he  may  not  do  so.  Such  a person,  "not  a 
farmer,"  would  come  under  the  first  definition  given  in  paragraph 
10,  supra,  and  that  definition  states,  in  reference  to  a local 
commercial  motor  vehicle*,  that  it  is  one  "whose  operations  are 
confined  solely  to  a municipality  and  that  area  extending  not  more 
than  twenty-five  miles  therefrom." 

It  will  be  noted  that  this  definition  limits  operations  solely 
to  a municipality  and  a twenty-five  mile  area  extending  therefrom. 

It  will  also  be  noted  that  the  limitation  is  to  "operations" 
and  not,  as  in  the  socond  or  farmer  definition,  to  "property 
carrying  operations." 

We  believe  that  it  was  the  intention  of  the  legislature  to 
strictly  limit  the  operation  of  a motor  vehicle  operating  under  a 
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local  commercial  motor  vehicle  license,  which  vehicle  comes  under 
the  first  definition  given  in  paragraph  10,  supra,  to  a munici- 
pality and  an  area  not  more  than  twenty- five  miles  therefrom. 

Your  fourth  question  is:  May  a man,  not  a farmer,  on  said 
local  license  (local  commercial  motor  vehicle  license)  go  from  one 
job  to  another  in  excess  of  the  twenty-five  mile  limit  and  still 
not  be  guilty  of  a violation  of  the  section? 

We  do  not  believe  that  he  may  do  so.  What  is  now  paragraph 
10  of  Section  301,010,  Cumulative  Supplement,  1951,  paragraph  9# 
Laws  of  Missouri,  19^1,  page  699#  supra,  appears  in  the  Revised 
Statutes  of  Missouri,  194-9*  as  paragraph  8 of  Section  301,010, 

That  paragraph  roads: 

" ♦Local  commercial  motor  vehicle, * includes 
every  commercial  motor  vehicle  as  defined 
in  paragraph  (1)  of  this  section  while 
operating  within  this  state  and  used  for  the 
transportation  of  persons  or  property 

rt(a)  Wholly  within  any  municipality  or 
urban  community: 

"(b)  Wholly  within  any  municipality  or 
urban  community  and  a zone  extending 
twenty- five  air  miles  free  the  boundaries 
of  any  municipality  or  urban  community, 
or  contiguous  municipality  or  urban  com- 
munity; or 

"(c)  In  making  hauls  not  exceeding  twenty- 
five  miles  in  length;  or 

" (d)  VVlion  controlled  or  operated  by  any 
person  principally  en-ared  in  faming 
when  used  exclusively  in  the  transportation 
of  agricultural  products  or  livestock  to 
or  from  a farm  or  farms  or  In  the  trans- 
portation of  supplies  to  or  from  e farm 
or  farms;" 

(Emphasis  ours.) 

Local  commercial  motor  vehicle  includes  every  commercial 
motor  vehicle  as  defined  in  the  first  paragraph  of  this  section 
while  operating  in  t'ds  state  and  used  for  the  trar  sportation  of 
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persons  or  property  "(a)  wholly  within  any  municipality  or  urban 
community  «■  * *- 

It  will  be  noted  that  the  reference  there  is  to  "any" 
municipality  or  urban  community.  As  paragraph  10  now  reads,  since 
its  amendment,  the  word  "any"  is  changed  to  "a". 

We  believe  that  prior  to  its  amendment,  when  paragraph  10 
(then  paragraph  8 of  Section  301.010,  RSMo  1949)#  used  the  word 
"any"  in  regard  to  a municipality  or  urban  community,  that  it  mi~ht 
have  been  held  that  a person,  not  a farmer,  holding  a local  com- 
mercial motor  vehicle  license,  could  move  from  job  to  job  beyond 
the  twenty-five  mile  limit.  But  wo  further  believe  that  when  the 
legislature  changed  "any"  to  "a"  it  did  so  for  some  purpose,  and 
that  such  purpose  could  only  have  been  to  prevent  precisely  what 
your  fourth  question  contemplates,  and  to  confine  a person  who 
comes  under  the  first  definition  of  paragraph  10,  supra,  to  one 
municipality  and  the  twenty-five  mile  area  radiating  therefrom. 

We  feel  that  there  are  also  numerous  practical  reasons  why  this 
should  be  so,  and  why  this  must  have  been  the  intention  of  the 
legislature  in  making  the  change  in  wording  noted  above.  A local 
commercial  motor  vehicle  license  is  much  less  expensive  than  a 
state-wide  commercial  license.  V'hen  the  legislature  termed  such  a 
license  as  "local"  we  believe  that  it  must  have  meant  what  it  said, 
namely,  local,  and  limited. 

It  must  also  be  apparent  that  if  a person  coming  under  the 
first  definition  of  paragraph  10,  supra,  could  rove  from  job  to  job 
and  from  one  location  to  another  location,  he  could  operate 
throughout  the  state  and  so  could,  on  a low  price  license,  do, 
practically  speaking,  what  he  could  properly  and  legally  do  only 
under  a much  more  costly  license,  and  so  defeat  the  legislative 
intent  and  place  himself  in  competition  with  other  haulers  who  had 
complied  with  the 'law  by  securing  the  more  costly  and  extensive 
operating  license* 


CONCLUSION 


It  is  the  opinion  of  this  department: 

(1)  That  a farmer  operating  his  truck  on  a local  commercial 
motor  vehicle  license  may  travel  beyond  the  tv/enty-five  mile  limit 
when  lie  has  no  load  on  his  truck  and  is  on  a pleasure  trip. 

(2)  That  a farmer  operating  on  a local  commercial  motor 
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vehicle  license  nay  not  make  a "for  hire  haul." 

(3)  That  a man,  not  a fanner,  operating  on  a local  commercial 
motor  vehicle  license,  may  not  go  beyond  the  tv/enty-five  mile 
limit  on  a pleasure  trip, 

(4)  That  a person,  not  a farmer,  operating  on  a local  com- 
mercial motor  vehicle  license,  may  not  legally  move  from  job  to 
job  in  excess  of  the  twenty-five  mile  limit. 

The  foregoing  opinion  which  I hereby  approve  was  prepared 
by  my  assistant,  Mr.  Hugh  P,  Williamson. 

Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 


HPWjlrt 
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OFFICIAL  ECWD:  BREACH:  Every  person  injured  by  the  breach  of  the 

bond  of  a public  official  is  entitled 
to  share  in  funds  recovered  for  the  breach 
of  such  bond. 


FI  LED 

$7 


February  25,  1953 


Honorable  Cordon  C.  Shaffer,  Jr. 

Assistant  Prosecuting  Attorney  ond 
Legal  Advisor  to  the  County  Court 
Buchanan  County 
St.  Joseph,  Missouri 

.^ear  Mr.  Shaffer: 

This  wj.11  be  the  opinion  you  requested  with 
reference  to  the  disposition  of  funds  derived  from 
the  collection  of  the  penalty  of  a bond  given  by  the 
Clerk  of  one  of  the  Ma^istrrte  Courts  of  uchanan 
County,  Missouri,  growing  out  of  the  alleged  failure 
of  such  Magistrate  Court  Clerk  to  account  for  all  of 
the  monies  coming  into  his  official  custody.  Your 
letter  requesting  the  opinion  of  this  office  on  the 
question  re  rids  as  follows: 

"Shortages  have  appeared  in  the  funds 
of  the  Clerk  of  the  Magistrate,  Second 
district.  These  shortages  appear  to  ef- 
fect both  State  and  County  funds.  The 
practice  has  been  for  the  Clerk  of  the 
Court  to  collect  the  total  amount  of 
the  fine  and  court  costs  in  the  case 
of  misdemeanors.  The  Clerk  in  turn 
would  send  the  State  its  fees  and  turn 
the  balance  over  to  the  Sheriff  for  dis- 
tribution, taking  a receipt  for  same. 

"The  bonding  company  has  contacted  this 
office  wL  th  reference  to  the  amount  of 
liability.  It  appears  that  the  shortage 
will  exceed  the  amount  of  the  bond,  i.e. 

1,000.00,  which  7/ as  entered  into  pur- 
suant to  3ection  4^3 • Revised  Statutes 
of  Missouri,  1949* 

"Would  you  please  advise  as  to  whether 
or  not  the  above  mentioned  bond  covers 
both  the  County  for  its*  fines  and  court 
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costs  collected  by  the  Magistrate 
Clerk,  or  just  the  fees  collected 
pursuant  to  Section  483*610,  Re- 
vised Statutes  of  Missouri,  1949 » 
which  are  paid  directly  to  the 
State . 

"In  the  event  it  is  the  opinion  of 
your  office  that  both  County  and 
State  funds  are  covered,  can  we 
settle  with  the  bonding  company  and 
send  the  Director  of  Revenue  the  pro- 
portionate part  of  the  shortage?" 

Section  483*485*  RSMo  1949*  under  the  title  of 
Magistrate  Courts,  respecting  the  bond  of  the  clerks  of 
such  courts  reads,  in  part,  as  follows: 

* * Each  clerk  of  the  magistrate 
court  shall  take  the  oath  required 
of  other  clerks  of  courts  in  this 
state.  Before  entering  upon  the 
duties  of  his  office,  the  clerk  and 
deputy  clerk  shall  enter  into  a bond 
to  the  state  of  Missouri,  with  good 
and  sufficient  sureties,  to  be  approv- 
ed by  the  magistrate,  in  the  sum  of 
one  thousand  dollars,  conditioned  that 
he  will  faithfully  discharge  all  of 
the  duties  of  his  office;  which  bond 
shall  be  filed  and  recorded  in  the  of- 
fice of  the  county  clerk  of  the  county. 

It  is  disclosed  in  your  letter  that  the  Clerk 
of  the  Magistrate  Court,  Second  District  of  your  county 
in  compliance  with  the  terms  of  said  Section  483*485*  supra, 
entered  into  a bond  to  the  State  of  Missouri  for  the  faith- 
ful performance  of  the  duties  of  his  office  in  the  sum  of 
$1,000.00.  Your  letter  further  states  that  the  shortage 
or  defalcation  of  said  clerk  will  exceed  the  amount  of  his 
bond.  The  questions  you  submit  are,  first,  whether  said 
bond  covers  both  the  county  for  fines  and  court  costs  col- 
lected by  the  Magistrate  Court  Clerk  and  State  funds,  or 
just  the  fees  collected  pursuant  to  Section  483*610,  RSMo 
1949*  end,  second,  in  the  event  that  both  County  and  St? 
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funds  are  covered  by  the  bond  nay  the  County  Court  settle 
with  the  bonding  company  and  send  the  Director  of  Revenue 
the  proportionate  part  of  the  shortage  due  the  State,  the 
county  retaining  the  balance  for  the  loss  of  its  funds  to 
the  exclusion  of  other  persons  who  may  have  suffered  loss 
or  damage  by  reason  of  such  shortage. 

Section  483.610,  HSMo  1949*  defining  the  duties 
of  Clerks  of  Magistrate  Courts  reads  as  follows: 

”1.  There  shall  be  charged  and  collected 
by  the  clerks  of  the  magistrate  courts  fees 
for  certain  of  their  services  as  follows: 

"For  issuing  each  execution  in  civil 
cases  . . . . $0.35» 

For  each  renewal  of  execution  in 

civil  cases  . . .25 

For  making  certified  copies  on 

appeals  or  certiorari,  in  civil 

cases,  for  each  one  hundred  words  ...  .10 

For  copies  of  records,  pleadings  or 

instruments  on  file  in  the  office 

of  such  clerks,  for  every  one 

hundred  words  and  figures .10 

"2.  In  each  criminal  proceeding  and 
in  each  preliminary  hearing  instituted 
in  any  magistrate  court,  a magistrate 
court  fee  of  two  dollars  and  fifty  cents 
shall  be  allowed  and  collected  to  be  in 
full  for  the  services  of  the  magistrate 
or  the  clerk  of  said  court.  Such  fees 
shall  be  charged,  collected  and  disposi- 
tion thereof  shall  be  made  as  provided 
by  law  applicable  thereto. 

"3»  All  such  fees  shall  be  charged  on 
behalf  of  the  state  or  county  paying 
salary  of  such  clerk  or  magistrate  and 
chall  be  paid  and  accounted  for  in  the 
same  manner  as  magistrate  fees.” 

It  appears  from  the  terms  of  said  Section  4®3*6lO, 
supra,  and  the  terms  of  said  Section  483*4®5»  supra,  re- 
quiring the  clerk  to  enter  into  a bond  to  the  State  of 
Missouri  for  the  faithful  discharge  of  the  duties  of  his 
office,  and  Section  483*615  when  read  together,  as  they 
must  be,  that  the  Clerk  of  the  Magistrate  Court  has,  and 
in  this  case  had,  duties  to  perform  involving  both  State 
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and  the  county  funds,  and,  as  well,  fees  of  officers 
of  the  Magistrate  Court,  witnesses  and  jurors  who  may 
have  been  upon  attendance  and  performed  duties  in  the 
administration  of  the  business  of  said  Court  in  its 
orderly  sessions.  It  may  be,  from  the  recitals  in 
your  letter,  that  the  State  of  Missouri,  the  County 
of  Buchanan  and  individuals,  such  as  officers,  wit- 
nesses and  Jurors,  if  any  such  individuals  there  be, 
are  injured  beneficiaries  of  the  bond,  on  account  of 
the  delinquencies  of  the  clerk,  under  Section  522.010, 

RSMo  1949*  Section  522.010,  permitting  persons  injured 
by  the  neglect  or  misfeasance  of  any  officer  to  proceed 
against  such  officer  and  his  sureties  for  such  injury, 
reads  as  follows: 

"Persons  injured  by  the  neglect  or 
misfeasance  of  any  officer  may  pro- 
ceed against  such  principal  or  any 
one  or  more  of  his  sureties.  Jointly 
or  severally,  in  any  proceeding  auth- 
orized by  law  against  such  officer 
for  official  neglect  or  injury." 

It  is  clear,  we  believe,  under  the  terms  of  said 
Section  522.010,  supra,  that  it  should  be  definitely  deter- 
mined who  are  the  injured  persons,  if  any,  along  with  the 
State  and  County,  including  wi  tnesses,  officers  and  pre- 
viously serving  jurors,  if  any,  who  may  be  beneficiaries 
of  this  bond  before  a settlement  with  the  bonding  company 
and  a distribution  of  the  funds  collected  from  the  surety 
may  be  made,  and  then  only  after  due  notice  to  and  the  con- 
sent of  all  of  such  injured  beneficiaries  is  obtained. 

Under  the  terms  of  said  Section  lj.83. 1+85#  the  bond  in  this 
case  is  a penal  bond.  In  the  case  of  Coffee  vs.  National 
Surety  Company,  9 S.  • 929#  the  Supreme  Court  of  this  State 
defined  a penal  bond,  l.c.  939#  where  the  Court  said: 

A penal  bond  is  'a  bond  promising 
to  pay  a named  sum  of  money  (the  penalty) 
with  a condition  underwritten  that,  if  a 
stipulated  collateral  thing,  other  than 
the  payment  of  money,  be  done  or  forborne, 
as  the  case  may  be,  the  obligation  shall 
be  void.'  * * 

The  question  as  to  who  are  the  real  beneficiaries 
under  a penal  bond  and  who  may  sue  the  principal  and  surety 
for  damages  for  a breach  of  such  bond  was  before  our  St. Louis 
Court  of  Appeals  in  the  case  of  State  ex  rel.  Dale  vs. 
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Ashbrook,  et  al.,  ij.0  Mo.  App.  61*.  The  bond  in  that  case 
was  an  attachment  bond.  That  case  holds  that  the  bene- 
ficiaries of  a penal  bond  may  be  officers  of  the  Court, 
witnesses,  and  others,  including,  as  in  this  case,  the 
State  and  County  for  loss  of  fees  and  fines  due  the  State 
or  County,  respectively,  collected  and  held  in  the  offi- 
cial custody  of  said  clerk  at  the  time  of  the  occurrence 
of  the  shortage.  The  Court  holding  that  the  real  bene- 
ficiaries under  a bond  are  those  to  whom  funds  are  due, 
and  are  held  by  the  officer  for  which  the  bond  is  liable, 
l.c.  'T,  saxdi 

it  •»  According  to  a usage  which,  it  is 
believed,  has  existed  from  the  foundation 
of  our  judicial  system,  the  name  of  the 
successful  party  Is  thus  used  in  the  Judg- 
ment and  execution  as  the  person  in  whose 
behalf  the  costs  are  recovered  and  collect- 
ed, but  the  real  beneficiaries  are  the  of- 
ficers of  the  court  to  whom  they  are  due. 

This  usage  has  acquired  the  force  of  law. 

The  officers  of  the  court  and  the  witnesses 
are  so  entirely  the  real  beneficiaries  that 
they  can  maintain  an  action  in  their  own 
names  for  the  breach  of  an  undertaking 
given  for  the  security  of  costs  in  a liti- 
gation. Garrett  v.  Cramer.  ll|  Mo.  App.  1|01. 
The  party  in  whose  name  the  costs  are  re- 
covered is,  in  respect  of  them,  at  most,  a 
trustee  of  a dry  trust— so  dry  that  he  is 
not  allowed  to  handle  any  of  the  trust  fund. 
His  name  in  the  judgment  and  execution  is  a 
mere  naked  name  of  record.  The  use  of  it  by 
the  officers  of  the  court,  in  securing  their 
dues,  saddles  him  with  no  responsibility 
and  endangers  his  rights  in  no  way.  As 
this  portion  of  the  judgment  nominally  re- 
covered by  him  belongs  to  others,  and  not 
to  him,  he  cannot  satisfy  it,  or  bargain 
it  away  with  the  other  party  to  the  record 
without  their  consent.  He  can  waive  his 
own  rights,  but  he  cannot  waive  the  rights 
of  others.” 

He  believe  the  rule  thus  established  by  the  Court 
in  the  Ashbrook  case  is  applicable  to  the  conditions  we  are 
advised  exist  in  this  case  with  respect  to  who  are  and  may 
be  the  injured  parties  by  reason  of  the  alleged  breach  of 
the  bond. 
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The  bond  given  by  the  clerk  in  this  case  is, 
under  said  Section  483#4°5*  for  the  faithful  "discharge 
of  all  the  duties  of  his  office."  4&  C.J.  IO67,  respect- 
ing the  liability  on  such  a bond,  states  the  following 
text: 


"A  bond  conditioned  for  the  discharge 
of  the  duties  of  an  office  covers  not 
merely  duties  imposed  by  existing  laws, 
but  duties  belonging  to,  and  naturally 
connected  with,  the  office,  as  from  time 
to  time,  fixed  and  regulated  by  law,  *■  * ■»." 

The  same  volume  of  the  same  work,  page  1068,  states 
the  further  applicable  text,  to-wlt: 

"Where  an  officer,  acting  in  a matter 
in  which  he  is  authorized  to  act,  is 
guilty  of  official  misconduct,  he  is 
not  faithfully  performing  his  official 
duties,  and  he  and  his  surety  are  liable 
on  his  official  bond  for  resultant  dam- 
ages. * * 

It  may  be  readily  observed,  we  believe,  that  by 
the  terms  of  Section  483»&10 , supra,  and  the  terms  of 
Section  483*6l5  (not  quoted  here  in  the  interest  of  reduc- 
ing the  length  of  this  opinion)  that  the  Clerk  of  a Magistrate 
Court  Is  required  to  perform,  and  does  perform,  duties  re- 
specting monies  belonging  to  both  Buchanan  County  and  the 
State  of  Missouri.  We  believe  this  will  answer  the  first 
question  you  submit. 

If  any  person  injured  by  default  of  a public  officer 
under  his  bond  desires  to  sue  for  redress  as  is  authorized 
under  Section  522.910,  supra,  he  must  then  proceed  under 
Section  522.029,  RSMo  1949*  which  reads  as  follows: 

"In  all  cases  where,  by  the  law  of  this 
state,  any  person  is  authorized  to  prose- 
cute a suit  to  his  own  use,  on  any  offi- 
cial bond,  he  shall  sue  in  the  name  of 
the  state,  or  other  obligee  named  in  the 
bond,  stating  in  the  process,  pleadings, 
proceedings  and  record  in  such  action, 
that  the  same  is  brought  at  the  relation 
and  to  the  use  of  the  person  so  suing." 
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If  such  suit  is  instituted  by  the  parties  injured 
in  their  own  individual  capacities,  respectively,  accord- 
ing to  the  decision  in  the  Ashbrook  case,  supra,  such  ac- 
tion would  then  proceed  to  a final  determination  under 
Sections  £22.130  and  $22. llj.0,  PSMo  1949*  These  two  sections, 
while  not  undertaking  to  limit  the  right  of  an  injured  person 
to  sue  within  three  years  after  the  breach  of  a bond  as  is 
provided  in  Section  £16.030,  do,  as  a matter  of  procedure, 
require  each  of  the  injured  parties  suing  on  the  breach  of 
the  bond  to  be  diligent,  and  specifically  provide  that,  if 
several  judgments  be  obtained  at  the  same  term  upon  an  of- 
ficial bond  for  damages  amounting  to  more  than  the  amount 
of  the  bond,  the  Court  shall  order  the  money  levied  upon 
such  judgments  to  be  distributed  to  the  relators,  respectively, 
according  to  the  amount  of  the  recovery  of  each,  and  if 
executions  be  Issued  upon  such  several  judgments  obtained  at 
the  same  time  and  sufficient  money  shall  not  be  made  to 
satisfy  all  the  executions,  the  Court  shall  distribute  the 
money  collected  thereon  to  the  relators,  in  proportion  to 
their  respective  recoveries.  This  moans,  as  we  understand 
these  sections,  that  if  some  injured  beneficiaries  sue  and 
obtain  Judgments  at  one  term  of  Court,  but  others,  or  the 
remaining  injured  beneficiaries  do  not  sue  and  obtain  judg- 
ments at  the  same  term  of  Court  they  would  not  be  able  to 
participate  on  execution  in  the  distribution  ordered  by  the 
Court  if  sufficient  money  be  not  recovered  to  satisfy  all 
executions.  We  here  give  the  further  consideration  to  your 
second  question  respecting  the  right  of  settlement  by  the 
county  with  the  bonding  company  as  set  forth  in  your  letter. 

There  was  a breach  of  the  bond  of  the  Clerk  in  the 
Magistrate  Court  in  this  instance.  It  was  a duty  he  should 
faithfully  perform  to  pay  over  to  each  and  all  entitled  to 
the  same,  monies  collected  by  him  and  held  in  his  official 
capacity.  This,  we  are  advised,  he  failed  to  do.  In  the 
early  case  of  Marney,  et  al.  vs.  State  Use  of  Vance,  13  Mo. 

7,  the  Supreme  Court  held  upon  a suit  against  a sheriff  and 
his  bondsman  that  failure  to  pay  over  monies  in  his  hands 
due  different  persons,  constituted  a breach  of  a bond  given 
for  the  "faithful  discharge  of  the  duties  of  his  office." 

The  beneficiaries  of  the  bond  recovered  judgment  in  the 
Circuit  Court.  Upon  an  appeal,  l.c.  10,  the  Court  asked 
its  own  question,  to-wit: 

"Was  it  the  duty  of  the  sheriff,  in  virtue 
of  his  first  election,  to  complete  the 
business  of  collecting  the  money  and  trans- 
ferring the  land?  If  so,  he  did  not  'faith- 
fully discharge  all  duties  imposed  on  him  by 
his  office,'  and  his  securities  are  liable 
for  his  default.  ■»  «■  •»." 
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The  Court  answered  the  question  by  affirming  the 
judgment  of  the  Circuit  Court  for  damages  against  the  bond 
of  the  sheriff  for  such  derilection  of  duties.  We  believe 
there  is  no  question  but  th  t the  injured  parties,  all  of 
them  participating,  may  settle  the  controversy  over  the 
distribution  of  the  funds  recovered  for  the  breach  of  this 
bond  like  any  other  controversy  may  be  settled.  The  law 
itself  encourages  settlements  of  disputes  in  order  that 
litigation  may  be  avoided,  but  all  parties  interested  as 
injured  beneficiaries  must  participate  in  and  agree  to  a 
settlement.  Under  no  circumstances  would  it  be  lawful  for 
the  county,  through  the  County  Court  in  this  case,  to  dis- 
tribute the  funds  recovered  for  the  breach  of  this  bond  to 
the  State  and  Buchanan  County  to  the  exclusion  of  any  other 
injured  beneficiaries  who  may  be  covered  by  the  bond. 

It  is  well  settled  by  both  text  and  judicial  deci- 
sions that  uo  person  who  has  a Just  cause  of  action  may  be 
precluded  from  the  recovery  of  his  rights  in  a settlement 
of  a controversy  in  which  he  has  a claim  and  no  settlement 
of  such  controversy  may  preclude  his  claims  if  he  did  not 
participate  in  and  consent  to  such  settlement.  On  this  well 
established  principle  of  law  15  C.J.S.  747#  748#  states  the 
following  text: 

" he  parties  and  those  who  claim  under 
them  with  notice  cannot  go  behind  a 
compromise  made  in  good  faith  as  a 
settlement  of  prior  disputes  but  they 
are  bound  thereby,  * * *, 

"On  the  other  hand,  such  an  agreement 
is  not  binding  on  those  not  parties 
thereto,  or  in  privity  with  some  party 
to  it;  « * 

In  the  case  of  Burnham  vs.  Williuu,  et  al.,  198 
Mo.  App.  Rep.  18,  the  St.  Louis  Court  of  Appeals  in  a case 
involving  the  settlement  of  a claim  against  an  insurance 
company  ignoring  Burnham  who  had  an  interest  in  the  contro- 
versy, holding  that  the  settlement  was  invalid  so  far  as 
Burnham  was  concerned,  l.c • 26,  said: 

* We  therefore  hold  that  the  settle- 
ment made  between  Ouinn  and  the  insurance 
company— which  under  the  evidence  Burnham 
had  no  hand  in,  being  in  fact  forbidden 
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by  his  contract  to  interfere  with 
negotiation  for  settlement  of  claims-- 
cannot  bind  him  and  estop  him  from 
asserting  a claim  for  dan  ages  to  his 
property,  *■  * 

We  believe  under  the  facts  here  considered  and  the 
above-cited  authorities  that  the  County  Court  of  Buchanan 
County  may  not  order  the  distribution  of  funds  collected 
growing  out  of  the  breach  of  a Magistrate  Clerk* 3 bond  to 
the  State  and  the  County  of  Buchanan  to  the  exclusion  of 
any  other  person  who  may  be  injured  by  the  breach  of  such 
bond. 


CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  office  that 
all  persons  who  may  be  covered  by  the  bond  of  a public  of- 
ficial given  for  the  faithful  performance  of  his  duties 
have  the  legal  right  and  may  maintain  an  action  to  enforce 
such  right  to  share  in  the  distribution,  according  to  their 
interests,  of  funds  collected  from  a breach  of  a bond  given 
by  the  clerk  of  a magistrate  court. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  George  . Crowley. 


Yours  very  truly. 


GWC rirk 


:T  M.  DALTON 

Attorney  General 


-9- 


EXTRADITION:  (1)  Rule  21.08  of  the  rules  of  criminal 

procedure  is  valid  and  should  be  followed. 

(2)  The  sheriff,  the  prosecuting  attorney  or  other  officers 
can  sign  a complaint  on  the  basis  of  information  obtained  in 
the  course  of  investigation.  Such  complaint  justifies  the 
issuance  of  a warrant  for  the  arrest  of  the  accused. 


Dear  Mr.  Settle: 

Vie  have  before  us  your  letter  in  wuich  you  request  an 
opinion  of  this  department.  Your  letter  is  as  follows: 

"I  hereby  request  an  official  opinion  from  your 
office  to  clarify  a situation  wnich  recently  arose. 


(3)  An  affidavit  based  on  information  and  belief  only  is 
not  a sufficient  basis  for  extradition. 


August  31,  1953 


Jion.  Vi.  D.  Settle 

Prosecuting  Attorney 
Howard  County 
Fayette,  Missouri 


"By  letter  dated  March  20,  1953*  your  office  refused 
to  approve  extradition  papers  submitted  to  Governor 
Donnelly  by  which  this  County  sought  to  return  John 
Hayes  from  the  State  of  Louisiana. 

"The  reason  given  was  that  the  affidavit  (a  copy  of 
which  is  enclosed)  was  'not  sufficient  to  charge 
the  person  sought  to  be  extradited  with  a crime  in 
the  State  of  Missouri,  for  the  reason  that  there 
is  language  in  said  affidavit  which  indicated  that 
it  is  made  on  "information  and  belief".'  Your  letter 
further  stated  that  an  affidavit  must  be  by  one  who 
had  personal  knowledge  of  the  facts  that  constitute 
probable  cause  for  believing  that  the  crime  was  com- 
mitted and  b the  person  charged. 

"In  this  connection  I would  call  your  attention  to 
Rule  21.08  of  the  Rules  of  Criminal  Procedure  adopted 
by  the  Supreme  Court  of  Missouri,  April  ll*,  1952.  As 
you  will  note,  this  rule  specifically  provides  for  a 
complaint  on  'information  and  belief  and  such  complaint 
is  sufficient  to  charge  a felony  and  is  sufficient  basis 
for  issuing  a warrant.  - 
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"I  am  un- ble  to  see  how  this  results  In  any 
•qualification  or  limitation*  of  the  charge. 

I further  see  no  language  In  the  quoted 
federal  statute  that  requires  any  different 
prooedure  than  that  required  by  the  laws  of  the 
state  seeking  to  extradite. 

"In  view  of  the  above  I respectfully  request  an 
opinion  whether  your  office  believes  Rule  21.08 
Is  Invalid  and  should  not  be  followed.  I also 
would  like  an  answer  on  whether  the  sheriff,  prosecuting 
attorney,  or  other  officer  can  sign  a complaint  when 
such  officer  Is  not  a witness  with  personal  knowledge 
but  Is  acting  on  his  Investigation  of  the  alleged  crime, 
both  where  extradition  Is  sought  and  where  the  defendant 
Is  arrested  within  the  state." 

You  refer  In  said  letter  to  our  refusal  to  approve  the  papers 
submitted  ifi  support  of  your  petition  for  the  extradition  of 
John  Hayes,  from  the  State  of  Louisiana,  which  refusal  as 
your  letter  states  was  based  upon  the  proposition  that  the 
affidavit  submitted  was  not  sufficient  to  charge  the  person 
sought  to  be  extradited  with  the  Commission  of  a crime  in  the 
State  of  Missouri,  for  the  reason  that  the  said  affidavit  was 
made  on  Information  and  belief. 

You  state  In  your  letter  that  you  are  unable  to  see  how  the 
recital  In  the  affidavit,  to  the  effect  that  the  accused  to 
the  best  of  affiant* s knowledge  and  belief  did  the  things 
charged,  results  in  any  aualifloa tlon  or  limitation  of  the 
charge. 

. i 

You  also  cite  Rule  21.08  of  the  "Rules  of  Criminal  Procedure* 
which  rule  we  auote  as  follows* 

"Whenever  complaint  shpll  be  made  In 
writing,  verified  by  oath  or  affirmation 
(Including  an  oath  or  affirmation  on 
information  and  belief  by  a prosecuting 
attorney)  and  filed  In  any  court  having 
original  Jurisdiction  to  try  criminal 
offenses,  chrrglng  that  a felony  has  been 
committed  by  a named  accused,  or  If  his 
name  Is  unknown,  by  any  name  or  description 
from  which  he  can  be  identified  with  reasonable 
certainty,  It  shall  be  the  duty  of  the  Judge 
or  magistrate  thereof,  and,  uoon  complaint  made 
by  the  prosecuting  attorney,  It  shall  also  be 
the  duty  of  the  clerk  thereof  to  Issue  a warrant 
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reciting  the  accusations  and  commanding 
the  officer  to  whom  it  shall  be  direoted 
forthwith  to  take  the  accused  and  bring 
him  before  such  Judge  or  magistrate  to  be 
dealt  with  according  to  law.  If  suoh 
warrant  is  issued  under  the  hand  of  the 
Judge  or  magistratef  it  need  not  be  sealed 
but  if  it  is  issued  under  the  hand  of  the 
clerk  of  the  oourt,  the  seal  of  the  oourt 
shall  be  attached  thereto." 

You  accurately  comment  that  said  rule  specifically  provides 
for  a complaint  "on  Inform? tlon  and  belief"  and  that  suoh 
complaint  is  sufficient  to  charge  a felony  and  is  sufficient 
for  issuing  a warrant. 

You  desire  our  opinion  ae  to  the  validity  of  said  Pule  21,08. 
ART.  V,  Seotion  5 of  the  Constitution  of  Missouri  is  as 
follows: 

"The  supreme  oourt  may  establish  rules 
of  practice  and  procedure  for  all  courts. 

The  rules  6hall  not  ohange  substantive 
rights,  or  the  law  relating  to  evidence, 
the  oral  examination  of  witnesses,  Juries, 
the  right  of  trial  by  Jury,  or  the  right 
of  appeal.  The  court  shall  publish  the 
rules  and  fix  the  day  on  which  they  take 
effect,  but  no  rule  shall  take  effeot 
before  six  months  after  1 ts  publication. 

Any  rule  may  be  annulled  or  amended  by  a 
law  limited  to  the  ourpose." 

Rule  21*08  is  quoted  above.  It  is  apparent  from  a mere 
reading  of  the  aforesaid  seotion  of  the  constitution  that 
the  Supreme  Court  may  establish  rules  of  praotice  and  procedure 
for  all  courts  subject  to  the  provision  however,  that  suoh  rules 
shell  not  change  substantive  rights,  or  the  law  relating  to 
evidence,  the  oral  examine tion  of  witnesses,  Juries,  the  right 
of  trial  by  Jury  or  the  right  of  appeal.  An  examination  of  the 
above  quoted  rule  reveals  that  there  is  nothing  therein  that 
is  violative  of  any  of  the  limitations  on  the  rule  making  power 
of  the  oourt.  In  view  of  this  fact  and  in  view  of  the  frot  that 
the  oourt  has  promulgated  the  rule  pursuant  to  the  authority 
vested  in  it  by  ART.  V,  Section  5,  of  the  Constitution  of 
Missouri,  we  are  of  the  opinion  that  said  rule  is  absolutely 
valid. 
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We  desire  to  suggest  the  fact,  however,  that  wliile  tue 
aforesaid  rule  authorizes  the  inclusion  in  the  complaint 
of  an  oath  or  affirmation  on  information  anc  belief  by  a 
prosecuting  attorney,  it  does  not  provide  that  there  must 
be  such  ai  oath  or  affirmation  stating  that  the  complaint 
is  made  on  inf .rmation  and  belief.  We  are,  therefore,  of 
the  further  opinion  that  a complaint  not  made  on  information 
and  belief  may  be  in  entire  compliance  with  the  provisions 
of  said  male. 

We  shall  next  discuss  the  question  as  to  whether  or  not  a 
prosecuting  attorney  or  other  officer  has  authority  to 
execute  a complaint  when  he  is  acting  on  tho  bus is  of  hiB 
investigation  and  not  on  the  basis  of  direct  personal 
knowledge.  We  are  of  the  opinion  that  the  above  quoted 
rule  plainly  authorizes  the  following  of  such  a course  by 
a prosecuting  attorney  or  other  officer  by  reason  of  the 
fact  triat  said  rule  starts  with  the  all  inclusive  word 
"Whenever"  and  says  tnat,  "Whenever  complaint  shall  be 
made  in  writing  <:  verified  by  oath  or  affirmation 

or  filed  in  any  court  naving  original  jurisdiction  to  try 
offenses  charging  that  a felony  has  been  committed  by  a 
named  accused,  •”  *:•  it  shall  be  the  duty  of  the  judge 

or  magistrate  thereof  to  issue  a warrant 

'While  it  is  true  that  in  some  jurisdictions  the  complaint 
or  affidavit  must  state  facts  on  complainant’s  positive 
knowledge  and  that  where  a statement  is  made  upon  hearsay 
or  upon  information  and  belief  a warrant  cannot  be  issued, 
such  is  not  the  law  in  Missouri. 

We  suggest  the  fact  that  the  above  quoted  language  of  the 
rule  does  not  limit  the  authority  of  any  officer  or  any 
person  to  file  a complaint  charging  a felony  and  makes  no 
•provision  prohibiting  the  practice  of  making  and  filing  a 
complaint  based  upon  investigation  rather  than  on  first 
hand  knowledge. 

In  this  connection  v/e  quote  Section  51|li»020,  HSMo  191-9  as 
follows : 


"Whenever  complaint  shall  be  made,  in 
writing  and  upon  oath,  to  any  magistrate 
setting  forth  that  a felony  1ms  been 
comml tted,  and  tue  name  of  the  person 
accused  thereof,  it  shall  be  the  duty 
of  such  magistrate  to  issue  a war-rant 
reel tiii  the  accusation,  arid  commanding 
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the  offictr  to  whom  It  shall  be  directed 
forthwith  to  take  the  accused  and  bring 
him  before  such  magistrate,  to  be  dealt 
with  according  to  law." 

This  section  provides  substantially  the  same  procedure  as  is 
provided  by  the  Rulo  21.08  above  quoted  except  that  said  rule 
specifically  includes  among  the  complaints  pursuant  to  wuich  a 
warrant  may  be  issued,  an  oath  or  affirmation  made  on  informa- 
tion and  belief  by  a prosecuting  attorney,  and  except  that  said 
rule  makes  provisions  as  to  when  and  under  what  circumstances 
the  seal  of  the  court  shall  be  attached  to  the  warrant  and  as 
to  when  and  under  what  circumstances  the  seal  of  the  court 
need  not  be  attached  which  said  last  mentioned  provisions  are 
not  contained  in  the  statute. 

The  question  as  to  whether  a complaint  may  be  made  based  on 
hearsay  only  and  whether  such  complaint  is  a proper  basis  for 
the  issuance  of  a warrant  is  discussed  in  the  case  of  State  v, 
Layton,  $8  S.W.  (2d)  1*54,  332  Mo.  216,  221  in  the  following 
language  which  comprises  a paragraph  of  the  court's  opinion 
(S.W.  (2d)  1.  c.  457): 

"(3)  As  to  the  complaint's  being  based  on 
hearsay  evidence,  Mr.  Chalender  admitted  he 
had  no  first-hand  knowledge  of  the  facts 
attending  the  assault;  and  that  he  obtained 
the  information  on  which  he  filed  the  com- 
plaint from  parties  present  thereat.  But 
the  complaint  is  not  expressed  to  be 
verified  on  information  and  belief;  it  con- 
tains a positive  recital  of  the  facts, 
unconditionally  sworn  to.  We  know  of  no 
reason  why  this  is  not  entirely  sufficient 
to  meet  the  requirements  of  section  34-67, 

R.S.  Mo.  1929  (Mo.  St.  Ann.  Sec.  3467). 

See  16  C.J.  Sec.  504,  p.  292;  State  v. 

Carey,  56  Kan.  84,  42  P.  371." 

l-.e  are  of  the  opinion  that  the  decision  of  the  Supreme  Court 
of  Missouri  in  the  above  quoted  paragraph  clearly  establishes 
the  proposition  that  a complaint  based  upon  findings  made  in 
an  Investigation  and  not  on  personal  knowledge  can  bo  a proper 
basis  for  the  issuance  of  a warrant.  This  proposition  was  again 
upheld  in  State  v.  Frazier,  98  S.W.  (2d)  707,  339  Mo.  966, 

1.  c.  974: 
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In  the  last  mentioned  case  tne  complaint  was  made  by  the 
Sheriff  of  Madison  County  who  had  no  knowledge  of  the  crime 
except  such  as  he  had  obtained  by  hearsay.  The  following  is 
a quotation  from  the  Court: 

"This  assignment  is  without  merit.  The 
affidavit  was  unconditionally  sworn  to, 
not  simply  verified  on  Information  and  belief; 
and  tnis  was  held  to  be  sufficient  in  State  v. 
Layton,  332  Mo.  216,  221,  58  S.  W.  (2d)  454-. 

The  statute.  Section  34-67*  Revised  Statutes 
1929  (Mo.  Stat.  Ann.,  p.  3H0),  merely 
provides  that  'whenever  complaint  shall  be 
made,  in  writing  and  upon  oath,  . . .'  the 
preliminary  hearing  shall  bo  held.  Appellant 
refers  us  to  16  corpus  juris,  section  50 4 
page  292,]which  says:  'In  some  jurisdictions 
the  complaint  or  affidavit m ust  state  the 
facts  on  complainant's  positive  knowledge; 
where  it  states  them  upon  hearsay  or  upon 
information  and  belief,  a warrant  cannot  be 
issued; • and  among  the  cases  cited  in  support 
of  the  text  are  State  v.  Hayward,  83  Mo.  299, 
and  State  v.  Downing,  22  Mo.  App.  504-.  However, 
an  examination  of  these  decisions  will  show 
they  dealt  with  a different  statute.  Section 
1762.  Revised  Statutes  1879*  now  Section  3501;.. 
Revised  Statutes  1929  (Mo.  Stat.  Ann.,  p.  3126), 
prescribing  requirements  for  the  making  and 
verification  of  informations  filed  for  the 
prosecution  of  offenses  in  the  trial  court. 

That  statute  does  say  the  information  shall  be 
verified  by  the  oath  of  the  prosecuting  attorney, 
'or  by  the  oath  of  some  person  competent  to 
testify  as  a witness  in  the  case.'  But  the 
verified  complaint  to  be  filed  under  Section  34-67, 
the  statute  here  involved,  does  not  constitute 
the  formal  charge  for  a prosecution.  It  merely 
launches  the  preliminary  examination  held  to 
determine  whether  the  accused  shall  be  bound  over 
or  committed  for  trial,  and  the  statute  does  not 
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require  that  kind  of  complaint  to  be  made  by 
a person  having  first-hand  knowledge, n 


It  is  quite  apparent  from  the  above  quoted  opinions  of  the 
Supreme  Court  of  Missouri  that  a prosecuting  attorney  or 
other  officer  has  authority  to  make  a complaint  based  upon 
the  results  of  his  investigation  rather  than  on  direct 
personal  knowledge. 

Nevertheless t neither  this  rule  nor  Section  020, 

RSMo  1914-9  purport  to  define  the  characteristics  and 
essential  features  of  an  affidavit  sufficient  to  form  the 
basis  of  an  extradition  proceeding  and  since  the  process 
of  interstate  extradition  is  based  on  ART,  IV*  Section  2 
of  the  Constitution  of  the  United  States*  and^  since  that 
constitutional  provision  iB  not  self-executing * we  must, 
when  considering  the  question  of  the  sufficiency  of  an 
affidavit*  for  extradition  purposes^  look  to  the  legisla- 
tion enacted  by  Congress  pursuant  thereto*  whicfci  is 
embodied  in  Section  3182*  Title  18*  USCA**  and  to  the 
court  decisions  construing  said  section; 

Said  section  is  here  quoted  as  follows: 

"Whenever  the  executive  authority  of  any  State 
or  Territory  demands  any  person  as  a fugitive 
from  justice,  of  the  executive  authority  of  any 
State,  District  or  Territory  to  which  such 
person  has  fled,  and  produces  a copy  of  an 
indictment  found  or  an  affidavit  made  before 
a magistrate  of  any  State  or  Territory,  charging 
the  person  demanded  with  having  committed  treason, 
felony,  or  other  crime,  certified  as  authentic  by 
the  governor  or  chief  magistrate  of  the  State  or 
Territory  from  whence  the  person  so  charged  has 
fled,  the  executive  authority  of  the  State, 
District  or  Territory  to  which  such  person  has 
fled  shall  cause  him  to  be  arrested  and  secured, 
and  notify  the  executive  authority  making  such 
demand,  or  the  agent  of  such  authority  appointed 
to  receive  the  fugitive*  and  shall  cause  the 
fugitive  to  be  delivered  to  such  agent  when  he 
shall  appear.  If  no  such  agent  appears  within 
thirty  days  from  the  time  of  the  arrest,  the 
prisoner  may  be  discharged." 
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This  brir^  s us  to  the  consideration  of  the  question  as  to 
whether  or  not  an  affidavit  made  on  information  and  belief 
only  comes  within  the  meaning  of  the  affidavit  provided  for 
in  the  alternative  in  said  section  as  an  essential  document 
in  the  course  of  an  extradition  proceeding,  and  in  this 
connection  we  call  attention  to  certain  court  decisions  which 
hold  such  affidavits  insufficient  to  form  the  basis  for 
extradition  and  we  shall  ouote  from  some  of  them. 

In  the  case  of  Ex  parte  Cheatham,  95  5W  1077 » 1*  c.  1080,  the 
following  language  appoars  in  the  opinion  of  tue  court: 

"Now,  the  question  is  made  as  to  this:  First, 
that  it  was  made  on  Information  and  belief, 
and  not  directly  predicated  upon  facts  within 
the  knowledge  of  the  affiant,  Robert  L.  Hubbard. 

An  inspection  of  the  paper  shows  such  to  be 
the  case*  that  is,  that  the  affidavit  was  made 
on  information  and  belief  only.  We  hold  that 
this  was  not  sufficient.  Ex  parte  Rowland, 

35  Tex,  Cr,  R.  108,  31  S,W,  651;  Ex  parte  Morgan 
(D,C , ) 20  Fed.  307;  Ex  parte  Hart,  63  >od.  259, 

11  C.C.A.  165,  28  L.R.A.  801.  In  the  latter 
case,  this  question  was  thoroughly  discussed, 
and  we  quote  from  that  opinion,  as  follows:  «By 
requiring  such  an  affidavit,  the  liberty  of  the 
citizen  is  to  a great  extent  protected,  and  the 
executive  upon  whom  the  demand  is  made  is  there- 
by enabled  to  determine  if  there  is  cause  to 
believe  that  a crime  has  oeen  committed.  To 
authorize  the  removal  of  a citizen  of  Maryland 
to  the  state  of  Washington  for  trial  on  a charge 
of  crime,  something  more  than  the  oath  of  a party, 
unfamiliar  with  the  facts,  that  he  believes  the 
allegations  of  on  inf ormation  to  be  true,  should 
be  required  and  is  demanded  by  the  law.  To  hold 
otherwise  would  enable  irresponsible  and  designing 
parties  to  make  false  charges  with  impunity  against 
those  who  may  bo  the  subject  to  their  enmity,  and 
permit  them,  after  they  have  caused  public  officials 
to  believe  their  representations,  to  secure  the 
arrest  and  imprisonment  and  removal  of  innocent 
person r on  papers  regular  in  character,  but  with- 
out merit  arJ  fraudulent  in  fact.'  * * . " 

In  hx  parte  Morgan,  20  Fed.  298,  l.c.  307  and  308  the  following 
language  occurs: 
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"i:-  -i!  « In  the  affidavit  in  this  case  the 
affiant  says  ' that  he  has  reason  to  believe, 
and  does  believe,  from "Information  received, 

that  one  [-'rank  Vior r,on  did  corordt  the  crime 

of  wilful  murder.'  This  is  a charge  upon 
suspicion,  and  the  constitution  of  the  United 
States  and  the  law  of  congress  are  not  satis- 
fied with  such  a charge.  The  affiant,  Patten, 
swears  to  his  belief.  Suspicion  does  not  war- 
rant the  arrest  of  a party  that  he  may  be  sent 
from  a state  where  he  may  be  found  to  another, 
and  it  may  be  a distant  state.  All  legal  in- 
tendments In  a case  of  this  kind  are  to  avail 
the  prisoner.  Ex  parte  Smith,  3 McLean,  126." 

In  Ex  parte  Howland,  31  SW  651,  l.c.  6^2,  the  following  is  a 

quotation  from  the  court's  opinion: 

"It  will  be  seen  by  an  inspecti  n of  the 
complaint  that  H.  K.  Carr,  who  swore  to 
same,  does  not  pretend  to  have  personal 
knowledge  of  the  facts  or  charge  contained 
in  the  com  laint.  he  is  informed  and  believes 
that  relator  has  committed  acts  therein  named, 

— namely,  'guilty  of  fraudulent  breach  of  trust, 
or  larceny';  informed  and  believes  that  'he 
secured  the  use  of  the  name  of  G.  B.  Carr  In 
order  that  he  night  be  able  to  buy  said  hogs  on 
a credit,  and  convert  the  proceeds  to  his  own 
use.'  The  contention  of  the  relator  is  correct, 
the  rule  being  that  'the  affidavit  required  in  such 
cases  shall  set  forth  the  facts  and  circumstances 
relied  on  to  prove  the  crime,  under  oath  or 
affirmation  of  some  person  familiar  with  them 
whose  knowledge  relative  thereto  justifies  the 
testimony  as  to  their  truthfulness,  and  should 
not  be  the  verif ication  of  a person  who  makes 
no  claim  to  personal  information  as  to  the  subject 
matter  of  the  sane.'  See,  for  an  exhaustive 
discussion  of  this  matter,  nx  parte  Hart,  11  C.C.A. 
165,  63  I*’ed.  2I4.9.  Bee  also.  Ex  parte  Smith, 

3 McLean,  121  Fed.  Cas.  Ho.  12,968.  The  judgment 
below  is  reversed,  and  relator  ordered  discharged." 


Gwi'CLUS!  jN 


We  are  accordingly  of  the  opinion,  first,  that  nule  21.0c,  is 
valid  and  should  be  followed.  Second,  a sheriff,  prosecuting 
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attorney  or  other  officer  can  sign  a complaint  when  such 
officer  is  not  a witness  with  personal  knowledge,  but  is 
acting  on  facts  derived  as  a result  of  his  investigation 
of  the  alleged  crime.  Third,  an  affidavit  which  recites  that 
the  elements  of  the  offense  charged  are  true  according  to  the 
information  and  belief  of  the  affiant  is  inadequate  for  the 
purpose  of  extradition  and  does  not  meet  the  requirements  of 
Section  3102,  Title  18,  USCA,  supra. 

The  foregoing  opinion,  wnich  1 hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Samuel  M.  Watson. 


Yours  very  truly 


JOHN  M.  i^ALTON 
ATTORNEY  GENERAL 


TRAINING  SCHOOLS:  Any  person  lawfully  committed  to  the  Missouri 

CRIMINAL  LAV/:  Training  School  for  Boys  may  be  discharged 

DISCHARGE:  from  legal  custody  thereof  by  the  State  Board 

of  Training  Schools. 


Mr.  «.  L.  Soars,  Director 

Board  of  Training  Schools 
Jefferson  City,  Missouri 

~>ear  Sir: 

This  is  in  answer  to  your  letter  of  recent  oate  requesting 
an  official  opinion  of  this  office,  and  reading  as  follows: 

"On  .larch  20,  19^j4»  a hoy  was  sentenced  in 
the  Circuit  Court  of  Cass  County,  to  serve 
twenty  (20)  years  in  the  Missouri  State 
Penitentiary  on  a charge  of  Second  Degree 
murder.  Due  to  the  fact  that  the  boy  was  a 
minor,  fourteen  years  of  age,  the  sentence 
was  commuted  to  the  Missouri  Training  School 
for  Boys  at  Boonville,  Missouri. 

"The  commitment  accompanying  the  boy,  points 
out  that  certain  procedure  should  be  followed. 

The  circumstances  of  this  procedure  is  out- 
lined in  the  following  notation  taken  from 
the  official  commitment: 

"’The  superintendent  of  said  training  scnool 
is  required  to  receive  and  safely  keep,  tne 
said  defendant,  in  the  training  scnooi  afore- 
said, until  the  said  defendant  becomes  of  age, 
at  which  time  it  is  ordered  that  he  then  be 
committed  to  the  penitentiary  of  the  State  of 
Missouri,  there  to  be  kept,  confined,  and 
treated  In  the  manner  directed  by  law,  until 
the  sentence  of  this  Court  be  complied  with. 
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or  until  the  said  defendant  snail  be 
otherwise  discharged  by  due  course  of 
law, ' 

M0n  or  about  September  12,  19^6,  the  Attorney 
General's  office  issued  an  opinion  in  answer 
to  a question  as  to  whetner  or  not  the  boy 
could  be  placed  on  parole.  The  conclusion 
as  given  in  that  opinion  is  as  follows: 

"•Therefore,  it  is  the  opinion  of  this  depart- 
ment that  a boy  confined  in  the  Missouri  Train- 
ing School  for  Boys  at  Boonville,  Missouri,  who 
has  met  the  requirements  of  the  institution  for 
parole,  is  entitled  to  be  considered  for  the 
same  even  though  his  sentence  may  be  for  such 
a term  that  he  could  be  confined  in  the  State 
Penitentiary. ' 

"On  May  9,  19i>0,  an  inquiry  was  made  of  the 
Attorney  General's  office,  which  asked,  in 
part,  the  following  two  questions: 

"1.  Is  the  boy  in  question  entitled  to  dis- 
charge at  the  time  he  reaches  the  age  of 
twenty-one  or  is  the  Board  required  to  turn 
over  the  custody  of  the  boy  to  officials  of 
the  Missouri  State  Penitentiary/ 

"2.  May  the  Board  of  Probation  and  Parole, 
who  supervises  adults,  if  they  see  fit  to 
do  so,  parole  the  boy  and  accept  supervisory 
responsibility  without  the  boy  being  delivered 
into  actual  custody  and  confinement? 

"An  opinion  dated  June  29,  1950,  from  the 
Attorney  General's  Off ice, gave  the  following 
conclusion: 

"'It  is,  therefore,  the  opinion  of  this  de- 
partment that  a boy  under  the  age  of  seventeen 
years  who  in  19MJ-  was  convicted  and  sentenced 
to  twenty  years  in  the  penitentiary  and  was 
committed  by  the  court  to  the  Missouri  Training 
School  for  Boys  remains  subject  to  the  control 
and  jurisdiction  of  the  Board  of  Training  Schools 
until  the  expiration  of  his  term  or  until  other- 
wise discharged  by  due  course  of  law,  and  said 
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boy  upon  reaching  his  twenty-first  birtnday 
should  not  be  transferred  to  the  Missouri 
State  Penitentiary. ' 

"The  boy  was  released  on  placement  July  30, 

19l!7»  and  since  that  time  has  made  excellent 
adjustment  to  community  living.  He  has  been 
steadily  employed,  has  graduated  from  high 
school,  and  is  married  and  maintaining  a 
fine  community  relationship  and  attitude. 

"The  Board  desires  to  be  advised  as  to  whether 
or  not  the  boy  may  be  discharged  by  board  ac- 
tion due  to  his  fine  adjustment  and  the  knowledge 
that  the  person  is  now  twenty-four  (24)  years  of 
age  as  of  June  16,  1953* 

"Another  question  pertains  to  interpretation  of 
Section  219.250  KSHo,  Volume  I,  Page  1901,  as 
to  whether  or  not  the  Board  of  Training  Schools 
may  discharge  a boy  or  girl  from  legal  custody 
even  though  this  person  might  have  been  sentenced 
for  a period  of  time  which  will  not  expire  until 
after  their  twenty-first  birthuay  (section  219.160, 
page  1900)." 

Section  219.250,  RS: .0  1949,  provides,  in  part,  as  follows: 

"The  board  of  training  schools  is  hereby 
authorized  to  release  on  parole  juveniles 
committed  to  institutions  under  its  control; 
to  impose  conditions  upon  which  such  paroles 
ore  granted;  to  revoke  and  terminate  such 
parole;  and  to  discharge  from  legal  custody. 

«•  * ifr"  (Emphasis  ours.) 

It  is  our  view  that  the  quoted  portion  of  Section  219.250 
authorizes  the  Board  of  Training  Schools  to  discharge  from  legal 
custody  any  person  committed  to  such  school.  It  follows,  therefore, 
that  tne  person  about  whom  you  inquire,  and  who  now  is  on  parole 
at  the  State  Training  School  may  be  discharged  from  legal  custody 
by  the  Board  of  Training  Schools. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  any  person  lawfully 
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committed  to  the  Missouri  Training  School  for  hoys  may  be 
discharged  from  legal  custody  thereof  by  the  State  Board  of 
Training  Schools. 

The  foregoing  opinion,  which  X hereby  approve,  was  prepared 
by  ray  Assistant,  Iir.  C.  B.  Burns,  Jr. 


Yours  very  truly. 


JOHN  M.  DALTON 

Attorney  General 


/ 


Information  as  to  parolees  from  Mis- 
MISSOURI  TRAINING  SCHOOLS:  souri  State  Training  Schools  not  to 

JUVENILES,  PAROLEES;  be  furnished  to  sheriffs  for  post- 

SHERIFFS:  ing. 

December  1|.»  1953 


i 

Honor ab It  W.  E.  Sears, 

Diroctor 

hoard  of  *1  ainixig  Schools, 

Jefferson  City,  iiiseouri. 

Dear  Sir: 

This  is  in  answer  to  your  letter  of  recent  date,  requesting 
an  official  opinion  of  this  office , and  reading  as  follows : 

"Senate  Bill  #404  as  passed  by  the  67th  General 
Assembly  was  signed  by  Governor  uonnelly  on  June 
19,  1953  will,  I believe,  become  active  Aug- 
ust 29,  1953. 

"This  bill  relates  to  sheriffs  in  counties  of 
the  third  and  fourth  class  compiling  each  month 
a list  of  all  known  paroloes  in  his  county,  giv- 
ing the  name,  the  nature  of  tho  conviction,  and 
duration  of  parole.  The  original  list  to  be 
posted  in  the  sheriffs  office  with  a duplicate 
copy  furnished  to  the  prosecuting  attorney  and 
clerk  of  the  circuit  court, 

"The  enacted  legislation  requires  all  county  and 
state  officers  to  furnish  the  sheriff  information 
from  their  files  about  any  parolees  and  juvenile 
delinquents,  upon  request  of  the  sheriff,  except 
confidential  information  required  by  law  to  be 
kept  confidential  by  any  county  or  state  officer, 

"afithin  recent  days,  several  sheriffs  have  re- 
quested the  preparation  of  such  inforamtion  so 
that  such  a list  could  be  made  available  as  of 
August  29,  1953. 

"Section  219.180  RS  ho.  Volume  I,  Page  1900,  is 
to  the  effect  that  disclosure  of  information  con- 
tained in  the  r ecords  of  the  Board  of  Training 
Schools  relating  to  any  child  committed  to  it 
shall  be  made  only  in  accordance  with  regulations 
prescribed  by  the  board. 
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"The  Board  of  Training  Schools  in  its  copy  of 
rules  and  regulations,  on  file  with  the  Secre- 
tary of  State,  sets  up  the  manner  in  which  this 
confidential  information  shall  be  made  available. 
This  board  rule  and  regulation  does  not  provide 
for  the  issuance  of  information  for  any  official 
or  agency  to  post  publicly  the  name,  the  nature 
of  the  conviction,  or  the  duration  of  a person 
on  placement  (parole)  through  board  action. 

"It  is  respectfully  requested  therefore,  that 
clarification  be  made  by  your  office  as  to  the 
board's  responsibility  to  make  such  information 
available  for  public  posting  in  the  sheriffs 
office,  with  duplicate  oopies  being  furnished 
to  the  prosecuting  attorney  and  the  clerk  of 
the  circuit  court  as  provided  for  in  Senate 
Bill  //40I4. , This  question  also  Involves  not 
only  those  individuals  released  by  the  insti- 
tution but  those  children  being  supervised  by 
the  Board  of  Training  School  representatives 
in  cooperation  with  proper  courts  — said  chil- 
dren never  having  been  at  the  institution  orig- 
inally, 

"The  Board  of  Training  Schools  is  complying  with 
Senate  Bill  #227  (effective  date  March  18,  19 i?2) 
in  making  available  to  the  clerk  of  the  circuit 
court  of  class  three  and  four  counties,  the  names 
of  all  persons  sentenced  from  his  county  who  have 
been  paroled  by  said  board,  together  with  a rec- 
ord of  revocation,  termination,  or  final  discharge. 
It  is  noticeable,  however,  that  the  file  and  rec- 
ords so  presented  to  the  circuit  clerk  of  the  third 
and  fourth  class  counties  shall  be  open  to  inspec- 
tion only  on  order  of  the  circuit  court, 

"Your  early  consideration  and  official  opinion  re- 
garding the  question  pertaining  to  Senate  Bill  #404 
is  respectfully  solicited," 

Senate  Bill  #4.04  of  the  67th  General  Assembly,  effective 
August  29,  1953,  provides  as  follows: 
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"Section  1.  In  all  counties  of  the  third  and 
fourth  classes,  having  neither  a county  super- 
intendent of  public  welfare  nor  a probation 
officer, t he  sheriff  shall  investigate  all 
cases  arising  under  sections  211.310  to  211.510, 

RSMo  1949#  and  shall  furnish  the  court  such  in- 
formation and  assistance  as  the  Judge  may  re- 
quire . 

"2.  In  all  such  counties  having  a county  super- 
intendent of  public  welfare  or  a probation  of- 
ficer, the  sheriff  shall  be  designated  as  assistant 
probation  officer  and  as  such  shall  assist  the 
probation  officer  or  the  county  superintendent  of 
public  welfare  in  all  investigations. 

"Section  2,  The  sheriff  shall  compile  each  month 
a list  of  all  known  parolees  in  his  county,  giv- 
ing the  name,  the  nature  of  the  conviction,  and 
duration  of  parole.  The  original  list  shall  be 
posted  in  the  sheriff’s  office  and  a duplicate 
copy  shall  be  furnished  to  the  prosecuting  attor- 
ney and  clerk  of  the  circuit  court.  Each  month 
the  sheriff  shall  add  new  names  to  the  list  of 
all  parolees  and  delete  the  names  of  all  persons 
whose  parole  has  expired.  All  county  and  state 
officers  shall  furnish  the  sheriff  information 
from  their  files  about  any  parolees  and  juvenile 
delinquents  upon  request  of  the  sheriff,  except 
confidential  Information  required  by  law  to  be 
kept  conf idenTial  by  any  county  or  a t ate  oTfTcer. 
(tinder scoring  oursTT 

"Section  3.  For  the  performance  of  the  additional 
duties  required  by  this  law  the  sheriff  in  fourth 
olass  counties  shall  receive  in  addition  to  his 
regular  compensation  the  sum  of  seven  hundred 
twenty  dollars  per  year,  and  the  sheriff  in  third 
class  counties  shall  receive  the  sum  of  twelve 
hundred  dollars  such  sums  to  b e pmid  in  twelve  equal 
monthly  installments." 

Section  219.180  RSMo  1949,  provides  as  follows: 

"Disclosure  of  any  information  contained  in  the 
records  of  the  board  relating  to  any  child  com- 
mitted to  it  shall  be  made  only  in  accordance 
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with  regulations  prescribed  by  the  board; 
provided  that  such  regulation  shall  provide 
for  full  disclosure  of  such  information  to 
the  parents,  grandparents,  brothers  and  sis- 
ters, guardian,  or  if  there  be  none  of  the 
aforementioned,  or  they  be  out  of  this  state, 
to  the  nearest  immediate  relatives  of  such 
child  upon  reasonable  notice  and  demand,” 

"Any  employee  or  officer  of  the  board  who 
shall  communicate  any  such  information  in 
violation  of  any  such  regulation  shall  be 
subject  to  immediate  discharge  or  removal 
from  office  by  the  board.” 

It  is  a fundamental  rule  of  statutory  construction  that 
statutes  must  be  harmonized,  and  each  statute  given  full  ef- 
fect, if  possible.  When  Senate  Bill  and  Section  219.180, 

supra,  are  both  given  effect,  we  see  that  if  a rule  of  the  State 
Board  of  Training  Schools  prohibits  the  posting  of  the  names  of 
parolees  from  such  school,  such  information  should  not  be  re- 
leased. 

Section  12B,  Rules  and  Regulations  of  the  Missouri  Training 
Schools  Board  provides  as  follows: 

"Information  or  data  in  a girl  or  boy’s  file, 
at  one  of  the  schools  or  after  said  child  is 
released  on  parole  (placement)  shall  be  held 
in  confidence  and  not  be  made  available  for 
release  or  posting  for  public  information  — 
exception  being  that  information  or  data  could 
be  used  in  open  court  proceedings  after  file 
had  been  properly  subpoenaed  by  court  order.” 

Since  the  rule  of  the  Missouri  Training  Schools  Board  pro- 
hibits the  disclosure  of  information  regarding  parolees  for  posting 
or  for  public  information,  it  is  our  view  that  the  Board  of  Train- 
ing Schools  should  not  disclose  any  information  regarding  parolees 
from  the  Missouri  State  Training  Schools, 

CONCLUSION 


It  is  the  opinion  of  this  office  that  the  Missouri  State 
Training  Schools  Board  should  not  disclose  for  purposes  of  post- 
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ing  or  for  public  information,  information  concerning  p&roleea 
from  such  school. 

The  foregoing  opinion,  which  I horeby  approve,  was  pre- 
pared by  my  Assistant,  Mr.  C.  B.  Burns,  Jr, 


Very  truly  yours. 


CBB/ld 


JOHN  M.  DALTON 

Attorney  General 


SCHOOLS,  DISSOLUTION  OF  ) The  territory  included  in  a dissolved 
REORGANIZED  DISTRICTS:  } enlarged  district  becomes  unorganized 

) territory  and  may  be  organized  into 
j common  scnool  districts  by  tne  method 
) prescribed  in  Section  165.I63,  RSMo 
) 1949*  Ro  such  district  can  receive 
> state  aid  for  the  first  school  term 
; of  its  existence. 


April  29,  1953 


Hon.  Paul  Simon 

Missouri  House  of  Representatives 
Jefferson  City,  Missouri 

Dear  Mr.  Simon: 

We  have  given  careful  consideration  to  your  request  for 
an  opinion,  which  request  is  as  follows: 

"We  have  in  our  county  (Ripley ) a re- 
organized School  District  woich  expects 
to  petition  for  and  hold  an  election  to 
disorganize . 

"v.e  should  like  an  opinion  as  to  what 
effect  tnis  would  have  on  their  STaTE 
AID,  and  whether  or  not  they  would  auto- 
matically return  to  their  original  dis- 
tricts without  reorganization?" 

Tne  act  providing  for  tne  reorganization  of  school 
districts,  to  be  known  as  enlarged  districts,  was  enacted 
by  the  Missouri  Legislature  in  I9i4.fi.  Laws  of  Missouri,  194.7, 
Vol.  II,  p.  37 0. 

The  final  section  of  this  law  is  Section  165.707,  RSMo 
1914.9,  which  is  as  follows: 

"Changes  of  boundary  lines  and  disorganiza- 
tion of  enlarged  districts  may  be  effected 
as  now  or  hereafter  provided  by  sections 
165.263  to  165.373." 


Hon.  Paul  Simon 


The  procedure  provided  herein  for  che  dissolution  of 
an  enlarged  district  Is  delined  In  Section  165.310*  KSuio 
1949*  which  Is  as  follows: 

MAny  town,  city  or  consolidated  scnool 
district  heretofore  organized  under  the 
laws  of  this  state,  or  wnich  may  be  here- 
after organized,  snail  oe  privileged  to 
disorganize  or  abolish  sucn  organization 
by  a vote  of  the  resident  voters  and  tax- 
payers of  sucn  scnool  district,  first 
giving  fifteen  days'  notice,  wnloh  notice 
shall  be  signed  by  at  least  ten  qualified 
resident  voters  and  taxpayers  of  such  town, 
city  or  consolidated  scnool  district;  and 
there  snail  be  five  notices  put  up  in  five 
public  places  in  said  school  district.  Such 
notices  shall  recite  therein  tnat  tnere  will 
be  a public  meeting  of  the  resident  voters 
and  taxpayers  of  said  scnool  district  at 
the  sonoolhouse  in  said  school  district  and 
at  said  meeting,  if  two-tnirds  of  the  resi- 
dent voters  and  taxpayers  of  such  school 
district  present  and  voting,  snail  vote  to 
dissolve  such  town,  city  or  consolidated 
school  district,  then  from  and  alter  that 
date  the  said  town,  city  or  consolidated 
school  district  snail  be  dissolved,  and 
the  same  territory  included  in  said  scnool 
distriot  may  be  organized  into  a common 
school  district  under  sections  165.163  to 
165.260. M 

The  status  of  tne  territory  included  in  a dissolved 
district  is  defined  by  tne  Supreme  Court  of  Missouri  in 
State  ex  inf.  MoOinnis  v.  Scnool  Dist.  Ho.  3*  2/7  ho.  26. 
In  the  course  of  that  opinion,  on  page  34*  tne  court  says 

" a * * If  the  present  consolidated  scnool 
district  was  legally  established  (wnich 
is  the  basic  allegation  of  relator's  suit) 
then  its  dissolution,  even  if  validly  de- 
creed, would  not,  per  se.  restore  the 
corporate  franchises  of  tne  previous  scnool 
districts,  nor  restore  its  directors  to 
their  former  offices  and  functions.  Meitner 
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was  it  within  tne  Judicial  power  of  the 
circuit  court  alter  dissolving  tne  con- 
solidated district,  to  recreate  and  re- 
store the  former  districts  or  their 
officers  even  if  sucn  issue  had  been 
within  the  pleadings,  for  wnen  tne 
former  districts  ceased  to  exist  as 
such,  the  terrain  comprenended  witnin 
them  became  a part  of  tne  new  consoli- 
dated district  formed  thereof,  and  upon 
a valid  dissolution  of  the  latter,  such 
terrain  would  beoome  'unorganized  terri- 
tory' (R.3.  1909»  sec.  1077b)»  and  could 
thereafter  be  organized  into  school  dis- 
tricts only  by  the  method  prescribed  in 
the  statute  and  upon  the  votes  of  its 
inhabitants.  w * * " 

Tne  court  herein  maxes  it  clear  tnat  the  dissolution  of 
an  enlarged  district  does  not  automatically  restore  tne 
original  districts,  Tne  ruling  in  State  ex  inf.  McGinnis 
v.  School  District  No.  3 heretofore  cited,  has  been  quoted 
approvingly  and  restated  as  late  as  1949  by  the  St.  Louis 
Court  of  Appeals  in  the  case  of  Hydesburg  Common  School 
District  of  Ralls  County  v.  hennselaer  Common  School  Distriot 
.of  Ralls  County,  218  S.W.  (2d)  833*  The  territory  involved 
beoomes  unorganized  territory  and  may  be  organized  into 
school  districts  only  by  vote  of  tne  inhabitants  as  pre- 
scribed by  the  statute. 

The  statute  referred  to  is  Section  165.163,  RSMo  1949* 
whicn  is  as  follows: 

"Whenever  there  snail  be  in  this  state 
any  territory  not  organized  into  a common 
school  district,  and  containing  within 
its  limits  twenty  or  more  pupils  of 
school  age,  three  or  more  taxpayers  of 
sucn  territory  may  call  a meeting  of  tne 
qualified  voters  of  such  unorganized 
territory,  or  sucn  part  thereof  as  they 
desire  to  organize  into  a school  district, 
by  first  giving  fifteen  days'  notice  of 
tne  time,  place,  purpose  of  the  meeting 
and  boundary  lines  of  the  territory  pro- 
posed to  be  organized.  The  qualified 
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voters,  when  assembled,  may  organize  such 
territory  into  a school  district,  a majority 
of  the  qualified  voters  residing  in  such 
territory  proposed  to  be  organized  into  a 
school  district  voting  therefor,  wno  snail 
approve  of  a plat  defining  the  boundaries 
thereof,  and  elect  tnree  directors,  wno 
snail  serve  until  the  next  annual  meeting, 
when  one  director  shall  be  elected  to  serve 
for  one  year,  one  director  for  two  years 
and  one  director  for  tnree  years — said  di- 
rectors to  serve  until  their  successors 
are  duly  elected  and  qualified;  provided, 
tnat  any  territory  not  organized  into  a 
school  district,  and  containing  less 
tnan  twenty  pupils  of  sonool  age,  may  oe 
attacned  to  an  adjoining  district,  upon 
petition  by  the  qualified  voters  ol  sucn 
unorganized  territory,  or  sucn  part  tuere- 
of  as  may  wish  to  be  attacned  to  such  ad- 
joining district,  directed  to  ths  board 
of  directors  of  such  adjoining  district; 
and  it  snail  be  tne  duty  of  sucn  ooard, 
on  receipt  of  the  petition,  to  meet  forth- 
with and  consider  same,  and  if  a majority 
of  the  board  are  in  favor  thereof,  sucn 
territory  shall  become  a part  of  sucn 
dis  trict . H 

Districts  established  under  this  procedure  are  common 
school  districts  and  must  function  as  sucn.  Any  such  district, 
however,  may  at  any  time  thereafter  be  organized  into  a town 
or  city  sonool  district  if  qualified  under  Section  165.263, 

RSalo  1949 . ’ 

The  granting  of  state  aid  to  sonool  districts,  as  pro- 
vided in  Chapter  l6l,  RSalo  1949*  la  based  upon  the  records 
of  the  school  for  tne  previous  year,  ana  tnere  is  no  way  to 
establish  any  such  records  for  a district  newly  carved  out 
of  unorganized  territory.  Tnere  is  no  law  under  wnloh  any 
such  district  can  claim  state  aid  for  the  lirst  scnool  term 
of  its  existence. 


It  is  tne  opinion  of  this  office  (1)  tnat  the  territory 
included  in  a dissolved  enlarged  school  distriot  becomes 
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unorganized  territory  and  may  be  organized  Into  school  dis- 
tricts only  by  the  metnod  prescribed  In  Section  165.163, 
RSMo  1949;  (2)  that  no  district  establlsned  In  this  manner 
can  receive  state  aid  lor  the  first  scnool  term  of  its 
existence. 

The  foregoing  opinion,  whion  I hereby  approve,  vas 
prepared  by  my  Assistant,  Mr.  Julian  L.  O’Malley. 

Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  Oeneral 


CRIMINAL  LAW: 

CRIMINAL  SEXUAL  PSYCHOPATH 
MAY  BE  PROSECUTED;  WHEN: 


One  found  to  be  a criminal  sexual  psycho- 
path within  meaning  of  Sec*  202.700  RSMo 
1949,  of  Criminal  Sexual  Psychopath  Act 
and  committed  to  State  Hospital  No,  1, 
against  whom  a criminal  charge  is  pending 
cannot  be  prosecuted  on  said  charge  during 
probationary  period  or  subsequent  to 

final  discharge  from  hospital* 

\ -•  * ' 

January  19,  1953  % 


Honorable  George  A.  Spencer 
(Representative"- 
Boone— Gotnrty 
Columbia,  Missouri 


Dear  Sir: 

This  is  to  acknowledge  receipt  of  your  request  for  a legal 
opinion  of  this  department,  which  request  reads  as  follows; 

"Because  there  is  some  Interest  in  the 
criminal  sexual  psychopath  law,  Section 
202*700  and  particularly  whether  or  not 
the  commitment  in  the  Fulton  Hospital  is 
the  only  punishment  or  if  such  a person 
has  been  released  they  can  be  still  prose- 
cuted. 


"The  only  case  that  I know  of  that  is  close 
in  point  is  State  ex  rel.  Sweezer  v.  Green,  ’ 

232  S.W*  2d  £97 r 360  Mo.  1249. 

"I  would  appreciate  an  opinion  from  your 
department  as  to  whether  or  not  the  criminal 
court  jurisdiction  continues  and  a person 
would  be  subject  to  prosecution  after  being 
released  from  the  Hospital,  first  on  pro- 
bation and  second,  by  final  discharge." 

The  opinion  request  relates  to  Sections  202.700  to  202.770, 
RSMO  1949,  inclusive,  and  which  .sections  have  been  designated  the 
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’’Criminal  Sexual  Psychopath  Act.”  For  the  purpose  of  our  discussion 
herein  we  find  it  necessary  to  call  attention  to  the  methods  outlined 
in  said  sections  for  the  treatment  of  criminal  sexual  psychopathic 
persons  charged  with  violations  of  the  criminal  laws  of  the 
state | or  to  quote  certain  sections  of  said  Act  verbatim,  which  are 
particularly  applicable  to  the  inquiries  found  in  the  opinion  request. 

Section  202,700,  defines  the  term  "criminal  sexual  psychopath," 
and  we  quote  said  section: 

"All  persons  suffering  from  a mental  dis- 
order and  not  insane  or  feeble-minded,  which 
mental  disorder  has  existed  for  a period  of 
not  less  than  one  year  immediately  prior  to 
the  filing  of  the  petition  provided  for  in 
section  202,710  coupled  with  criminal  pro- 
pensities to  the  commission  of  sex  offesnes, 
and  who  may  be  considered  dangerous  to  others, 
are  hereby  declared  to  be  ♦criminal  sexual 
psychopaths , * * 

Section  202,710,  in  effect  provides  that  when  any  person  charged 
with  a criminal  offense  appears  to  be  a criminal  sexual  psychopath, 
within  the  meaning  of  the  statutory  definition,  it  then  becomes  the 
duty  of  the  prosecuting  or  circuit  attorney  of  the  county  in  which 
the  person  is  accused  of  being  such  psychopathic  person  to  file  a 
petition  with  the  clerk  of  the  court  in  which  said  person  is  charged 
with  a criminal  offense,  and  the  petition  shall  state  the  facts  show- 
ing the  person  to  be  a criminal  sexual  psychopath.  Such  petition  may 
alsQ  be  based  upon  facts  constituting  acts  which  indicate  that  the 
person  accused  may  be  a criminal  sexual  psychopath,  as  known  by  one 
who  informs  the  prosecutor  of  such  facts. 

Upon  the  filing  of  the  petition,  a copy  must  be  personally 
served  upon  the  person  accused,  together  with  written  notice  that  on 
a date  specified  in  the  notice  (not  more  than  20  days),  the  court 
shall  conduct  a hearing  to  determine  whether  the  person  shall  be 
gxven  a medical  examination,  at  a time  and  place  fixed  by  the  court. 

Upon  the  hearing,  if  prima  facie  proof  of  the  criminal  sexual 
propensities  to  the  commission  of  sex  offenses  be  made,  the  court 

aPP°^-n^  ^wo  qualified  physicians  to  examine  the  person  accused 
of  being  a criminal  sexual  psychopath. 

The  details  regarding  what  physicians  may  be  appointed  to  make 
the  examination,  the  time  and  place  fixed  for  same,  the  compensation 
which  shall  be  allowed  said  physicians,  and  a few  other  details  of 
such  procedure,  are  also  provided  by  said  section,  but  since  we  are 
not  here  primarily  concerned  with  such  details,  we  find  it  unnecessary 
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to  mention  them  further,  except  to  state  that  the  judge,  may  in  his 
discretion  dismiss  the  petition  in  the  event  he  is  of  the  opinion 
the  facts  do  not  justify  further  action.  However,  in  the  event  the 
facts  are  sufficient  to  justify  the  appointment  of  the  physicians 
to  make  the  examination,  and  it  appears  from  the  written  report  of 
at  least  one  of  the  physicians  the  facts  are  sufficient  to  establish 
the  mental  disorder  and  the  criminal  propensities  of  the  person 
examined  to  commit  sexual  offenses,  the  court  shall  order  a hearing 
to  determine  whether  or  not  the  person  charged  is  a criminal  sexual 
psychopath,  and  the  issues  may  be  determined  either  by  the  court  or 
a jury.  The  rights  of  the  accused  are  fully  protected  by  the  section 
which  provides  the  kind  of  evidence  that  shall  be  admissible  at  the 
hearing,  the  privilege  of  representation  by  counsel,  and  full  rights 
of  appeal  from  a finding  which  the  accused  believes  prejudicial  to 
his  interests. 

Upon  the  finding  having  been  made  by  the  court  or  jury  that  the 
person' accused  is  a criminal  sexual  psychopath,  within  the  meaning 
of  Section  202,700,  supra,  Sections  202,730  and  202,740  outline  the 
procedure  to  be  followed  thereafter  in  properly  disposing  of  said 
person. 

Section  202,730,  RSMo  1949,  reads  as  follows: 

"If  the  person  is  found  bv  the  court  or  the 
jury  to  be  a criminal  sexual  psychopath,  the 
court  mav  commit  him  to  State  Hospital  No,  1 
at  Fulton  where  he  shall  ‘be  detained  and  treated 
until  released  in  accordance  with  the  provisions 
of  sections  202,700  to  202,770  or  may  order  such 

ners_Qn_to be_tried.  upon,  the  _criminal  charges 

against  him,  as  the  interests  of  substantial 
justice  mav  require.  The  hospital  staff  shall 
make  periodic  examinations  of  any  such  persons 
committed,  with  the  view  of  determining  the  pro- 
gress of  treatment,  and  shall  report  to  the  court 
not  less  than  once  each  year," 

(Underscoring  ours. ) 

Section  202,740  provides  the  procedure  for  the  release  of  those 
detained  in  the  state  hospital,  and  reads  as  follows: 

"At  any  time  after  the  commitment  an  application 
in  writing  setting  forth  facts  showing  that 
such  criminal  sexual  psychopath  has  improved 
to  the  extent  that  his  release  will  not  be 
incompatible  with  the  welfare  of  society,  may 
be  filed  with  the  commiting  court.  Whereupon 
the  court  shall  issue  an  order  returning  the 
person  to  the  jurisdiction  of  said  court  for 
hearing.  This  hearing  shall  in  all  respects 
be  like  the  original  hearing  to  determine  the 
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mental  condition  of  the  defendant.  Following 
such  hearing,  the  court  shall  issue  an  order 
which  shall  cause  the  defendant  either  to  be 
placed  on  probation  for  a minimum  period  of 
three  years,  or  returned  to  the  hospital; 
provided  that  upon  the  expiration  of  said  pro- 
bationary period  and  after  further  hearing  by 
said  court  to  be  held  in  accordance  with  the 
other  provisions  of  sections  202*700  to  202.770, 
said  psychopath  may  be  discharged.” 

From  a careful  reading  of  the  provisions  of  the  act  it  is 
apparent  that  the  procedure  provided  therein  for  the  detention  of 
criminal  sexual  psychopaths  in  the  state  hospital  is  one  which  can 
be  instituted  only  in  connection  with  a pending  criminal  case  against 
such  person,  since  the  act  makes  no  provision  for  the  institution  of 
said  procedure  independent  of  a criminal  case. 

Under  such  circumstances  the  questions  are  presented  as  to 
whether  the  proceeding,  is  a part  of  the  criminal  case;  if  the 
detention  imposed  upon  the  psychopathic  person  is  a punishment  for 
conviction  of  the  crime  with  which  he  is  charged;  if  such  detention, 
is  additional  punishment  for  conviction  of  such  crime,  or  whether 
such  proceeding  is  civil  in  nature  and  the  detention  thus  imposed  is 
for  some  other  purpose.  We  believe  that  these  questions  must  be 
carefully  considered,  since  they  bear  upon  the  subject  matter  of  the 
opinion  request,  and  the  inquiries  found  therein. 

In  this  connection  we  call  attention  to  the  only  Missouri  case 
involving  the  subject  of  the  Criminal  Sexual  Psychopath  Act,  and  in 
which  above  questions,  as  well  as  others  regarding  the  act,  are  fully 
discussed  and  answered.  We  refer  to  the  case  of  State  ex  rel.  Sweezer 
v.  Green,  232  S.W*  (2d)  £97*  At  1.  c.  900,  the  court  said: 

"Is  the  inquiry  and  proceeding  provided 
by  the  Act  civil  or  criminal  in  character? 

As  to  that  we  can  reach  but  one  conclusion. 

Ordinarily  a criminal  proceeding  is  some  step 
taken  before  a court  against  some  person  or 
persons  charged  with  a violation  of  the 
criminal  law.  The  purpose  of  a criminal 
proceeding  is  to  punish.  But  this  Act  is 
but  a civil  inquiry  to  determine  a status. 

TtTTs  curative  and  remedial  in  nature  in- 
stead  of  punitive.  One  of  its  purposes  is 
the  treatment  and  cure  oi  a present  and 
existing  mental  disorder.  It  recognizes 
and  classifies  a criminal  sexual  psychopath 
as  one  suffering  from  Ta  mental  disorder*  * * 
with  criminal  propensities  to  the  commission 
of  sex  offenses*.  The  public  policy  of  the " 
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State  (as  expressed  in  this  Act)  is  to  treat 
and 'cure  such  persons,  not  to  punish  thernT 
Under  the  Act  sex  deviators  are  merely  made 
subject  to  restraint  and  treatment  because 
of ' tAelr"  conditiori'rand their  acts.  One  of  t h e 


evident  purposes  of  the  enactment  is  to  prevent 


persons suiT erln^  from  this  merit al  disorder^ 


though  *rxot  insane  or  feebl emin de d 1 r oro  1)  e in  g 


J 

punished  for  crimes  they  commit  during  the  period 
of  this  mental  ailment.  In  character  the  Act  is 
not  unlike  statutes  which  provide  for  a civinT 


inquiry  ' into ' the  sanity  of  a person,  in  principle 
an  application ~it  is  not  unlike  our  Juvenile 


statutes  wherein  certain  minors,  when  charged  with 


crime,  are  made  a "class  apart  and  certain  remedial 
substitutive  procedures  are  provided  for  in  lieu 
of  their  being  prosecuted' under  the  “criminal  laws. 
One  purpose  of  the' Act  is  to  protect,  treaty  and 
cure,  and  the  £>t ate  here  is  concerning  itself  vd.th 
the  future  well  being  and  return  to  normal  living** 
of  a person  so  charged, ‘ Proceedings  under  the  Act 
have  none  of  the  elements  of  a criminal  proceeding. 
It  is  our  conclusion  that  the  Act  is  not  criminal 
iff'Tiftapa’e'&err"*  * 


>}:  >',t  J,i  J,-  ifi 


£ # £ 


* * 


’’But  this  Act  is  not  criminal  in  nature  and  any 
detention  thereunder  is  not  a punishment.  And 
the  Act  provides  that  if  one  so  charged  is 
adjudicated  a sexual  psychopath  the  court  may 
either  commit  him  for  detention  and  treatment, 
or  the  court  may  order  him  tried  upon  the  pend- 
ing criminal  charge  ’as  the  interests  of  sub- 
stantial justice  may  require.’  The  act  speci- 
fically provides,  Mo.  H.S.A.  Sec.  9359.7,  that 
’Nothing  in  this  act  shall  be  construed  as 
changing  in  meaning  any  portion  of  the  criminal 
code,  nor  shall  a finding  of  criminal  sexual 
psychopathy  under  the  provisions  of  this  act 
constitute  a defense  in  any  criminal  action.’ 
The  Act  is  curative,  remedial  and  civil  in 
character.  Any  proceeding  thereunder,  not 
being  punitive  in  character,  could  not  enlarge 
or  increase  a punishment.” 


(Underscoring  ours.) 
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From  the  holding  in  above  cited  case,  particularly  the  quoted 
portion  of  the  opinion,  it  is  evident  that  the  procedure  relating  to 
the  charge  of  criminal  psychopath  characteristics  of  a person,  his 
examination,  the  finding  by  the  court  or  jury  that  he  actually  is 
such  a person,  and  his  ultimate  incarceration  in  the  State  Hospital 
at  Fulton,  is  a procedure  civil,  and  not  criminal  in  nature.  Such 
detention  in  the  state  hospital  is  not  imposed  as  punishment  for  the 
conviction  of  crime  ( since  the  person  has  not  been  convicted  of  any 
crime),  but  that  he  might  be  given  treatment  for  a mental  disorder 
not  amounting  to  insanity  and  be  finally  rehabilitated  when  he  has 
become  sufficiently  well  of  the  mental  disorder  as  not  to  constitute 
a menace  to  society  by  his  continual  violation  of  the  criminal  laws 
of  the  state  relating  to  sex  offenses,  if  he  were  allowed  to  go  un- 
restrained. 

It  is  also  noted  that  the  act  contains  no  provision  to  the 
effect  that  when  one  charged  with  a criminal  offense  has  been  found 
to  be  a criminal  sexual  psychopath  and  committed  to  the  State  Hospital 
at  Fulton  for  treatment,  that  such  finding,  detention,  parole  or  dis- 
charge from  that  institution  shall,  or  shall  not  be  a bar  to  further 
prosecution  on  the  criminal  charge  pending  against  him.  After  having 
carefully  studied  the  act  in  detail,  and  the  opinion  of  State  v.  Green, 
we  conclude  the  intention  of  the  legislature  was  that  a person  could 
not  be  prosecuted  on  the  criminal  charge  after  having  been  committed  to 
the  state  hospital,  paroled  or  finally  discharged  therefrom,  and  to 
construe  the  act  in  any  other  manner  would  serve  to  defeat  the  purpose 
for  which  it  was  passed. 

CONCLUSION 


It  is  therefore,  the  opinion  of  this  department  that  one  found 
to  be  a criminal  sexual  psychopath  within  the  meaning  of  Section 
202.700,  RSMo  1949,  of  the  Criminal  Psychopath  Act,  and  committed  to 
State  Hospital  No.  1 at  Fulton,  and  against  whom  a criminal  charge  is 
pending  at  the  time  of  his  commitment,  cannot  be  prosecuted  on  said 
criminal  charge  during  his  probationary  period  or  subsequent  to  his 
final  discharge  from  said  hospital. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  assistant,  Mr.  Paul  N.  Chitwood. 

Yours  very  truly, 


JOHN  M.  DALTON 
Attorney  General 


AGRICULTURE:  MILK  PLANTS:  Plants  receiving  milk,  testing  for  butter- 

LIC3NSE  REQUIRED;  WHEN:  fat,  paying  producer  on  basis  of  test, 

filtering,  cooling  and  transporting  milk 
to  other  plants  are  "milk  plants"  within 
the  meaning  of  Par.  20,  Sec.  196.520,  RSMo 
1949.  Filtering  and  cooling  is  "processing" 
within  meaning  of  law.  Such  plants  required 
to  secure  one  or  more  types  of  licenses 
provided  by  Paragraph  6,  Sec.  196.605,  RSMo 
1949,  to  engage  in  such  business. 


January  26,  1953 


Honorable  Joseph  T.  Stakes 
Director  of  Dairy  Division 
Department  of  Agriculture 
Jefferson  City,  Mioso  ri 

Dear  Sir: 

Thi3  is  to  acknowledge  receipt  of  your  recent  request  for  a 
legal  ooinion  of  this  department  which  reads  as  follows: 

"A  request  for  an  official  opinion  is  made 
as  follows: 

"Section  196.520,  paragraph  20  defines  a 
dairy  products  manufacturing  plant  as  any 
commercial  creamery,  cheese  factory,  milk 
plant,  milk  condensery,  dried  milk  plant, 
or  any  other  commercial  dairy  products  or 
processing  plant;  excepting  ice  cream 
manufacturing  plants,  where  milk  or  cream 
i2_  delivered  by  two  or"~more  persons  for  ' 
commercial  manufacturing  or  processing  'for 
human  food  purposes. 

"Section  196.605,  paragraph  3,  sets  up  the 
license  schedule  fee  which  is  based  upon 
the  annual  butterfat  purchases  during  the 
previous  12-month  period. 

"There  are  in  operation  in  this  state 
several  plants  that  receive  milk  from 
producers,  test  the  milk  for  butterfat 
content,  and  pay  the  producer  for  the 
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same.  The  milk  is  generally  filtered, 
cooled,  and  transported  to  other  plants 
in  the  state. 

"An  opinion  is  requested  as  to  whether  such 
an  operation— which  receives  milk  from  one 
or  more  producers  and  which  plants  process 
the  milk  by  way  of  cooling  it — are  eligible 
to  be  licensed  under  the  afore  mentioned 
section?” 

Paragraph  20,  Section  196.525,  KSMo  1949,  of  the  Missouri  Dairy 
Law  fails  to  define  the  term  "process"  and  we  are  unable  to  find  any 
decisions  interpreting  the  term  as  used  in  connection  with  the  Dairy 
Law.  Webster  defines  the  word  process  as  follows: 

"To  subject  to  some  special  process  of 
treatment.  Specif.:  (a)  To  heat,  as  fruit, 
with  steam  under  pressure,  so  a3  to  cook 
or  sterilize,  (b)  To  subject  (esp.  raw 
material)  to  a process  of  manufacture,  de- 
velopment, preparation  for  the  market,  etc.; 
to  convert  into  marketable  form,  as  live- 
stock by  slaughtering,  grain  by  milling, 
cotton  by  spinning,  milk  by  pasteurizing, 
fruits  and  vegetables  by  sorting  and  pack- 
ing." 

In  the  case  of  Gordon  v.  Paducah  Ice  Mfg.  Co.,  41  F.  Supp.  930, 
none  of  those  things  specifically  mentioned  in  above  quoted  definitions 
were  done,  yet  it  was  held  that  the  icing  of  refrigerator  cars  con- 
taining fresh  strawberries  shipped  in  interstate  commerce  comes  within 
the  meaning  of  said  definition  of  the  word  "process." 

Above  cited  case  was  an  action  brought  by  employees  to  recover 
overtime  wages  and  damages  alleged  to  be  due  under  the  provisions  of 
the  Fair  Labor  Standards  Act.  The  court  held  that  the  icing  operations 
by  defendants  employees  fell  within  the  exemption  of  Section  7 ( c ) of 
the  Act,  which  provides  that  the  Act  was  not  applicable  in  those  in- 
stances when  an  employer  was  engaged  in  the  "first  processing"  of 
perishable  or  seasonable  fresh  fruits  during  a period  of  not  more  than 
fourteen  weeks  in  the  aggregate  in  any  one  calendar  year. 

At  1.  c.  937,  the  court  said: 
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"*  * *Icing  and  cooling  are  but  a different 
degree  of  freezing  and  in  any  event  would 
seem  to  fall  within  the  general  meaning  of 
the  term  preserving  when  applied  to  the  icing 
of  strawberries  for  the  purpose  of  transporting 
them  while  in  the  course  of  such  transportation. 

It  may  be  true  that  the  defendant's  employees 
at  no  time  actually  handled  the  strawberries , but, 
as  pointed  out  above,  the  icing  of  the  cars  in 
question  are  not  to  be  considered  as  merely 
isolated  acts  on  the  part  of  defendant.  The 
evidence  clearly  showed  that  they  were  essential 
and  integral  parts  of  the  marketing  of  the  straw- 
berries in  distant  states.  The  operations  of  the 
defendant  accordingly  fall  within  the  exemption 
provided  by  Section  7(c)  of  the  Act.” 

While  the  opinion  in  this  case  did  not  specifically  state  that 
the  icing  operation  of  the  cars  of  strawberries  was  a "first  process" 
in  so  many  words,  yet  the  reference  to  Section  7(c)  of  the  Act  pro- 
viding exemptions,  and  making  the  provisions  of  the  Act  inapplicable 
to  those  engaged  in  "first  processing"  of  perishable  or  seasonal  fruits 
during  the  period  mentioned,  is  such  that  we  believe  it  was  the  inten- 
tion of  the  court  to  treat  the  icing  of  the  strawberries  as  a "first 
process,"  within  the  meaning  of  the  Act.  The  icing  of  the  strawberries 
in  no  way  changed  the  form  or  chemical  content  of  the  berries  as  a 
human  food,  but  was  essential  to  their  preservation  until  they  could 
be  marketed  in  distant  states. 

Likewise  in  the  instant  case,  the  filtering  and  cooling  of  the 
milk  by  the  receiving  milk  plants  did  not  in  any  way  change  the  form 
or  chemical  content  of  the  milk,  yet,  in  view  of  the  fact  that  milk  is 
a perishable  food  and  must  be  preserved  by  artifical  means  while  in- 
transit to  other  plants  for  further  processing  before  it  can  be  offered 
for  sale  as  a human  food  either  in  its  original  liquid,  or  in  other 
forms,  such  filtering  and  cooling  operations  are  as  much  essential  to 
its  preservations  as  the  icing  of  the  strawberries,  treated  as  "first 
processing,"  in  the  quoted  portion  of  above  opinion. 

It  is  our  thought  that  the  filtering  and  cooling  operation  would 
therefore  constitute  a "process,"  within  the  meaning  of  the  Missouri 
Dairy  Law,  and  that  the  plant  receiving  and  "processing"  the  milk  in 
this  manner,  would  be  a "milk  plant"  within  the  meaning  of  Section  196. 
525,  Par.  20,  supra. 

Paragraph  1,  Section  196.605,  RSMo  1949,  makes  it  unlawful  to 
operate  a milk  plant  without  a license,  and  reads  as  follows: 
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"1.  It  shall  be  unlawful  for  any  person 
to  operate  a dairy  products  manufacturing 
plant,  or  a cream  station,  within  this  state, 
unless  licensed  under  the  provisions  of  sections 
196,520  to  196,690.  Each  license  issued  under 
said  sections  must  be  conspicuously  posted  in 
the  place  of  business  to  which  it  applies," 

Paragraph  6,  provides  that  no  one  shall  operate  a milk  plant 
for  buying  milk  or  cream  on  a butterfat  basis  without  securing  one 
or  more  of  the  three  types  of  licenses  mentioned  therein.  Said  para- 
graph reads  as  follows: 

"No  person  shall  operate  a cream  station 
or  milk  plant  for  the  purpose  of  buying 
milk  or  cream  on  a butterfat  basis,  or 
operate  a Babcock  tester  or  other  equipment 
for  establishing  the  value  of  milk  or  cream 
or  test  or  grade  or  sample  milk  or  cream, 
without  having  made  satisfactory  application 
for  and  received  the  proper  license,  which 
must  be  either  the  *Form  A*  license  for  a 
* buyer-tester-grader-sampler, * or  the  *Form 
B*  license  for  a 'buyer, ’ or  the  ’Form  C* 
license  for  a 'tester-grader-sampler, * as 
provided  in  this  subsection,  the  annual  fee 
for  each  such  license  being  two  dollars  for 
the  license  year  or  unexpired  portion  thereof, 
and  no  person  shall  be  required  to  have  more 
than  one  license  at  any  one  location  under 
this  section," 

It  is  stated  that  the  milk  plants  mentioned  in  the  opinion 
request  buy  the  milk,  test  it,  pay  the  producer  (which  we  assume 
to  be  on  the  basis  of  the  butterfat  test)  filter  the  milk,  cool,  and 
then  transport  it  to  other  milk  plants. 

It  is  our  further  thought  that  all  of  these  operations  by  the 
milk  plants  in  question  are  of  the  same  character  as  those  described 
in  paragraph  6,  Section  196, 605 , supra,  and  that  one  or  more  of  the 
three  types  of  licenses  authorizing  them  to  operate  a business  of  the 
nature  mentioned  in  the  opinion  request  are  required. 


CONCLUSION 


It  is  therefore  the  opinion  of  this  department  that  plants  which 
receive,  test  for  butterfat,  and  pay  the  producer  of  milk  on  the  basis 
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of  the  test;  filter,  cool  and  transport  the  railk  to  other  plants 
for  processing,  are  "milk  plants"  within  the  meaning  of  Paragraph  20, 
Section  196.525*  RSMo  1949,  of  the  Missouri  Dairy  Law,  and  that 
filtering  and  cooling  is  "processing"  of  the  milk  within  the  meaning  of 
said  law.  Such  milk  plants  are  required  to  secure  one  or  more  of  the 
linceses  provided  by  Paragraph  6,  Section  196,605,  RSMo  1949,  auth- 
orizing them  to  engage  in  business  of  the  nature  referred  to  therein. 

This  opinion,  which  I hereby  approve,  was  prepared  by  my 
Assistant,  Mr.  Paul  M.  Chitwood. 


Respectfully  submitted, 


JOHN  M.  DALTON 
Attorney  General 
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r,  'COMMISSIONER  OP  AORl.CTmj 
FOODS  'AND  DRUGS : 

SKIMMED  MILK  CHEESE:  \ 


URE:  Product  failing  to  confirm-  ^ 

definition  of.  Par.  11,  Sec.  196.525,  liSM^ 
I9I4.9,  is  not  cheese,  and  cheese  labeling 
statutes  are  inapplicable  to  product,  and 
product  cannot  be  manufactured,  sold,  or 
offered  for  sale  as  "cheese"  or  "filled 
cheese".  Manufacture  and  sale  of  such 
product  not  prohibited  in  Missouri. 


February  19,  1953 


Mr.  Joseph  T,  Stakes 
Director  of  Dairy  Division 
Department  of  Agriculture 
Jefferson  City,  Missouri 


John  c**MSS8n 


Dear  Sirs 

This  is  to  acknowledge  receipt  of  your  recent 
request  for  a 3e  gal  opinion  which  reads  in  part  as 
follows: 


”1,  Is  it  permissible  under  existing 
statutes  to  manufacture  cheese  from 
milk,  the  milk  fat  content  of  x?hich  has 
been  reduced  to  less  than  three  and  one- 
fourth  per  cent,  and  to  which  has  been 
added  oils  derived  from  vegetable  or  ani- 
mal sources,  as  distinguished  fr&m  milk 
fat  as  defined  in  paragraph  38,  Section 
196.525,  RSMo  19J4-9? 

”2.  Providing  it  is  your  opinion  that 
a product  as  named  in  the  preceding 
paragraph  is  not  in  violation  of  exist- 
ing statutes,  would  such  a product  have 
to  comply  with  those  statutes  relating 
to  the  labeling  and/or  branding  of 
skimmed  milk  cheese? 

"3.  Would  such  a produot  as  named  in 
paragraph  No.  1 be  properly  branded 
and  labeled  if  the  product  was  labeled 
only  by  the  words  ’Filled  Cheese’? 

”1}..  Do  existing  statutes  prohibit  the 
manufacture  and  sole  of  a product 
labeled  ’Filled  Cheese*,  or  the  use  of 
the  word  ’cheese'  in  connection  with  a 
product  made  from  skimmed  milk  to  which 
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has  been  blended  or  combined  oil  for- 
eign to  milk  fat?  Cheese  is  defined 
by  statute.  Does  the  use  of  the  word 
•filled*  convey  to  the  potential  con- 
sumer that  the  milk  fat  has  been  re- 
moved and  vegetable  or  other  animal 
fat  substituted  for  the  same?” 

Since  the  opinion  request  refers  to  milk,  skimmed 
milk,  skimmed  milk  cheese,  and  milk  fat,  it  will  be  neces- 
sary to  quote  from  various  paragraphs  of  Section  196.525* 
RSMo  19l*9,  defining  each  of  the  words  referred  to. 

Paragraph  37*  defines  milk  as  follows: 

"(37)  ‘MILK*  is  the  whole  lacteal 
secretion  obtained  by  the  complete 
milking  of  one  or  more  health  cows, 
excluding  that  obtained  within  fif- 
teen days  before  and  five  days  after 
calving  or  such  longer  period  as 
may  be  neeessary  to  render  the  milk 
practically  colostrum  free,  and 
contains  not  less  than  eight  per 
cent  of  solids  not  fat  and  not  less 
than  three  and  one-fourth  per  cent 
milk  fat.  The  term  fmilk*  shall 
include  milk  which  is  standardized 
to  comply  with  such  standards.  The 
term  ‘milk*  unqualified,  means  cow’s 
milk.” 

Paragraph  56*  defines  H skimmed  milk”  and  reads 
as  follows: 


”(56)  ’SKIMMED  MILK*  is  milk  from 
which  a sufficient  portion  of  milk 
fat  has  been  removed  to  reduce  its 
milk  fat  percentage  to  less  than 
three  and  one-fourth  per  cent;” 

Paragraph  57*  defines  skimmed  milk  cheese,  and 
reads  as  follows: 

"(57)  'SKIMMED  MILK  CHEESE’  is  the 
sound  and  ripened  product  made  from 
skim  milk  by  coagulating  the  casein 
thereof  with  rennet  or  lactic  acid, 
with  or  without  the  addition  of 
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ripening  ferments  and  seasoning. 

The  addition  of  harmless  coloring 
matter  is  permitted.  When  offered 
for  sale  or  sold  it  must  be  correct- 
ly labeled,® 

The  product  referred  to  in  the  first  inquiry 
of  the  opinion  request  simply  mentions  the  manufacture 
of  "cheese®  without  any  qualifying  words  or  statements 
as  to  the  particular  kind  of  cheese  the  writer  had  in 
mind,  yet  from  the  description  of  the  milk  used  in  the 
cheese  we  assume  that  the  reference  to  "cheese"  was 
intended  to  refer  only  to  skim  milk  cheese  as  defined 
by  paragraph  57,  Section  196*525#  supra. 

We  understand  the  first  inquiry  to  be  whether  or 
not  existing  statutes  permit  the  manufacture  of  cheese 
(meaning  skim  milk  cheese)  from  milk  having  a milk  fat 
content  of  less  than  three  and  one-fourth  per  cent,  to 
which  has  been  added  oils  derived  from  vegetable  or 
animal  sources  as  distinguished  from  milk  fats,  defined 
by  paragraph  38,  Section  196,j?25>,  supra. 

Prom  the  language  used  In  paragraph  57*  Section 
196.525,  supra,  it  is  apparent  that  it  was  the  intention 
of  the  legislature  to  enact  a law  giving  an  exact  def- 
inition of  skim  milk  cheese,  and  to  set  up  a standard  by 
which  all  food  products  known  as  skim  milk  cheese  were 
to  be  measured,  and  to  protect  the  public  from  fraud  or 
deception  in  the  manufacture,  sale,  or  offer  to  sell  any 
such  cheese  which  failed  to  meet  that  standard  of  quality 
As  an  added  measure  of  protection  to  the  public,  said 
section  further  provides  that  such  cheese  must  be  correct 
ly  labeled  when  offered  for  sale,  or  is  sold. 

Section  196.680,  RSMo  1949*  provides  the  specif  i-* 
cations  for  the  labeling  of  cheese,  and  the  conditions 
under  which  cheese  shall  be  deemed  to  be  misbranded. 

Said  section  reads  as  follows:  1 

"Cheese  shall  be  deemed  to  be  mis- 
branded: 

"(l)  If  its  label  is  false  or' mis- 
leading in  any  particular; 
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”{2)  If  it  is  offered  for  sale  Tinder 
the  name  of  any  other  food; 

"(3)  If  it  does  not  contain  the 
common  name  of  the  product; 

If  In  package  form  unless  it 
bears  a'  label  containing; 

fl(a)  The  name  and  place  of  business, 
of  manufacture,  packager  or  distri- 
butor, or  an  equivalent  symbol  or 
Identifying  number  imprinted  on  or 
attached  to  It;  and 

"(b)  An  accurate  statement  of  the 
quantity  of  the  contents  in  terms 
of  weight  and  measure; 

”(5>)  If  it  does  not  conform  to  the 
definitions  or  standards  of  quality 
as  required  by  the  Missouri  dairy 
law  and  all  amendments  thereto; 

"(6)  If  it  does  not  contain  the 
word  rpa  steurized ' ; 

"(7)  If  It  contains  a symbol  or 
Identifying  code  number  which  has 
not  been  filed  with  the  department 
of  agri culture." 

Paragraph  5>7>  Section  196.5>25>,  supra*  gives  an 
exact  definition  and  standard  of  the  product  known  as 
skim  milk  cheese,  and  such  product  can  only  contain  the 
Ingredients  named  and  Is  to  be  manufactured  under  the 
conditions  therein  provided.  Vegetable  or  mineral  oils 
are  not  one  of  the  Ingredients  of  such  cheese,  and 
their  addition  is  not  authorized  by  this  or  any  other 
section  of  the  statutes.  The  product  made  from  ingredi- 
ents other  than  those  authorized  would  not  in  our  opinion 
constitute  skim  milk  cheese. 

In  this  connection  we  call  attention  to  the  case 
of  Libby,  McHeill  & Libby  v.  United  States,  1I4.S  Fed.  (2d) 
71. 
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In  this  case  the  facts  involved  tomato  catsup 
conforming  to  government  standards,  except  for  the 
presence  of  sodium  benzoate,  which  had  been  added  as 
a preservative,  and  the  product  "purported"  to  be 
tomato  catsup  although  it  had  been  truthfully  labeled 
"tomato  catsup”  with  preservative.  It  was  held  that 
the  produet  was  misbranded  and  subject  to  condemnation 
under  the  provisions  of  the  Federal  Food,  Drug  and 
Cosmetic  Act.  The  court* s holding,  among  other 
matters,  was  to  the  effect  that  the  product  did  not 
comply  with  the  regulations  defining  tomato  catsup. 

At  l.c.  73*  the  court  saids 

"The  district  court  found  the 
product  under  seizure  to  conform  in 
all  respects  to  the  definition  and 
standard  promulgated  by  the  Admin- 
istrator, except  for  the  addition 
of  the  small  quantity  of  benzoate 
of  soda,  but  held  that  it  purported 
to  be  catsup,  and  so,  since  it  did 
not  conform  to  the  standard,  was 
misbranded.  Decision  there fore 
turns  upon  the  meaning  of  the  word 
’purport*  as  used  in  Section  Ij.03(g). 

The  appellant  contends  that  the 
label  is  controlling,  that  its  pro- 
duct does  not  thereby  purport  to  be 
catsup,  even  though  it  conforms  in 
all  respects  to  the  standard,  except 
for  the  added  ingredient.  It  is  a 
specific  article,  namely,  tomato 
catsup  with  preservative,  and  since 
its  label  truthfully  so  indicates, 
there  is  no  misbranding.  The  label 
may  be  disregarded  only  if  it  is 
assumed  that  Section  i|i)3(g)  expresses 
an  Intent  on  the  part  of  the  Congress 
to  outlaw  the  manufacture  of  foods 
not  conforming  to  applicable  standards 
which,  but  for  the  standard,  would  be 
sold  under  the  same  common  and  usual 
name. 

"It  is  Impossible  for  us.  In  the  light 
of  controlling  authority,  to  accept  the 
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contention.  The  condemned  food  is 
tomato  catsup,  and  purports  to  be 
tomato  catsup.  If  producers  of  food 
products  may,  by  adding  to  the  common 
name  of  any  such  product  mere  words  of 
Qualification  or  description,  escape 
the  regulation  of  the  Administrator, 
then  the  fixing  of  a standard  for 
commonly  known  foods  becomes  utterly 
futile  as  an  instrument  for  the  pro- 
tection of  the  consuming  public.  Here 
is  no  arbitrary  or  fanciful  name, 
neither  Representative  or  raisrepresen- 
tative*  of  a common  food  product,  as  in 
Judge  Geiger* s unreported  case  of  United 
States  v.  2I4.-7/8  Gallons  of  Smack,  D.C., 

E.D.  Wls.  1920.  Such  designations  invite 
inquiry  as  to  what  the  food  really  is. 

The  present  product  is  intended  to 
satisfy  the  demand  and  supply  the  market 
for  -catsup.  Emphasis  is  laid  on  its 
conforming  to  standard  except  for  the 
preservative.  The  argument  defeats 
itself,  for  if  it  is  an  article  of  food, 
distinguished  from  the  standard  by  the 
qualification,  then  other  ingredients 
may  be  added  or  defined  ingredients  or 
processes  omitted  without  conflicting 
with  the  regulation,  if  containers  are 
truthfully  labeled. 

”In  Federal  Security  Administrator  v. 

Quaker  Oats  Co.,  31o  U.S.  218,  63  S. 

Ct.  £89,  87  L.  Ed,  72^,  it  was  said 
that  the  statutory  purpose  to  fix  a 
definition  of  identity  of  an  article 
of  food  sold  under  its  common  or  usual  name, 
would  he  defeated  if  producers  were  free 
to  add  ingredients,  however  wholesome, 
which  are  not  within  the  definition,  and 
so  it  was  not  an  unreasonable  choice  of 
standards  for  the  Administrator  to  adopt 
one  which  defined  the  familiar  farina  of 
commerce  without  permitting  vitamin  en- 
richment, and  at  the  same  time  a standard 
for  ’enriched*  farina  which  permitted  a 
restoration  of  vitamins  removed  from 
whole  wheat  by  milling.  The  respondent 
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in  that  case  had  marketed  *Quaker 
Farina  Wheat  Cereal,  Enriched  with 
Vitamin  D.*  Since  this  did  not  con- 
form either  to  the  standard  adopted 
for  farina,  or  to  the  standard  adopted 
for  enriched  farina,  it  was  held  to  be 
misbranded,  although  the  label  there  as 
truthfully  described  the  product  as  does 
the  present  label.  The  district  judge 
was  unable  to  distinguish  the  present 
ease  from  the  Quaker  Oats  case,  and 
neither  can  we. 

"In  reviewing  the  text  and  legislative 
history  of  the  present  statute,  Mr. 

Justice  Stone,  in  the  Quaker  Oats  case, 
pointed  out  that  its  purpose  was  not 
confined  to  a requirement  of  truthful 
and  informative  labeling.  False  and 
misleading  labeling  had  already  been 
prohibited  by  the  1906  Act.  The  remedy 
chosen  was, not  a requirement  of  informa- 
tive labeling,  rather.  It  was  the  purpose 
to  authorize  the  Administrator  to  promul- 
gate definitions  and  standards  of  identity 
under  which  the  Integrity  of  food  products 
could  be  effectively  maintained,  and  to 
require  informative  labeling  only  where  no 
such  standard  had  been  promulgated;  where 
the  food  did  not  purport  to  comply  with 
the  standard;  or  where  the  regulations 
permitted  optional  ingredients,  or  re- 
quired their  mention  on  the  label,  and 
that  the  provision  for  such  standards  of 
identity  reflect  a recognition  by  Congress 
of  the  inability  of  consumers  to  determine, 
solely  on  the  basis  of  informative  labeling, 
the  relative  merits  of  a variety  of  products 
superficially  resembling  each  other.  The 
court  was  unable  to  say  that  such  standard 
of  identity,  designed  to  eliminate  a course 
of  confusion  to  purchasers,  will  not  promote 
honesty  and  fair  dealing  within  the  meaning 
of  the  statute. 

"Neither  the  decision  nor  its  rationaliza- 
tion in  the  Quaker  Oats  case,  can  be  es- 
caped by  a product  that  looks,  tastes,  and 
smells  like  catsup,  which  caters  to  the 
market  for  catsup,  which  dealers  bought. 
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sold,  ordered,  and  invoiced  as  catsup, 
without  reference  to  the  preservative, 
and  which  substituted  for  catsup  on 
the  tables  of  low  priced  restaurants. 

The  observation  in  the  opinion  that  it 
was  the  purpose  of  the  Congress  to 
require  informative  labeling,  ’where 
the  food  did  not  purport  to  comply 
with  a standard’  Is  not  to  be  lifted 
out  of  its  context,  given  a meaning 
repugnant  to  the  decision,  so  as  to 
limit  ’purport*  to  what  Is  disclosed 
by  the  label  and  to  that  alone,” 

As  stated  above,  it  is  our  thought  that  a product 
containing,  in  addition  to  the  other  ingredients  pro- 
vided by  paragraph  5?»  Section  196.525,  supra,  vegetable 
or  animal  oils,  would  not  be  skim  milk  cheese,  and  that 
the  sale  of  such  a product  as  or  for  skim  milk  cheese  would 
be  a violation  of  said  section,  and  a criminal  offense, 
the  punishment  of  which  is  fixed  by  Section  196,690, 

RSMo  19I4.9,  which  section  reads  as  follows: 

”Any  person,  or  any  officer,  agent, 
representative,  servant  or  employee 
of  such  person,  who  violates  any  of 
the  provisions  of  sections  196.520 
to  196,690  shall  be  deemed  guilty 
of  a misdemeanor  and  punished  as 
provided  by  law*  and  in  addition 
thereto  his  or  their  license  shall 
be  subject  to  suspension  or  revoca- 
tion by  the  commissioner  as  provided 
in  these  sections,” 

In  the  event  the  products  were  labeled  as  skim 
milk  cheese,  and  sold  or  offered  for  sale  as  such, 
paragraph  5,  Section  196,680,  RSMo  1949*  would  be 
violated,  the  punishment  of  which  Is  fixed  by  Section 
196*690,  supra. 

Such  product  may  be  manufactured  and  sold  in 
this  state  so  long  as  It  is  not  sold  as  cheese.  We 
call  attention  to  the  case  of  Dairy  Queen  of  Wisconsin 
v.  McDowell,  51  H.W.  (2d)  3k,  In  which  the  Deportment 
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of  Agriculture  sought  to  prohibit  the  sale  of  a semi- 
frozen  food  product  similar  to  ice  cream,  but  containing 
less  butterfat,  on  the  ground  that  the  public  needed  to 
be  protected.  The  product  was  a healthful  food  and  was 
not  sold  as  ice  cream,  fchb  court  held  that  the  public 
did  not  need  any  protection,  and  that  the  sale  could  not 
be  prohibited.  At  l.c.  37  the  court  saids 

"Under  ch.  93»  Stats.,  the  department 
of  agricult  ure  has  the  power  to 
establish  standards  for  food  products 
and  to  prescribe  regulations  govern- 
ing marks  and  tags  upon  such  products. 

Those  standards  shall  not  affect  the 
rlgbi  of  any  person''  to  dispose  of  £ 
food,  product  not  conToming  to  HKe 
standards,  sec.  93.09i^J»  StsTEs., 

*but  sucii  person  may  be  required  to  mark 
or  tag  such  product,  in  such  manner  as 
the  department  may  direct,  to  indicate 
that  it  is  not  intended  to  be  marked 
as  of  a grade  contained  in  the  standard 
and  to  show  any  other  fact  regarding 
which  marking  or  tagging  may  be  required 
under  this  section.’  The  purpose  is 
clear.  The  legislature  does  not 
intend  to  deny  any  person  the  right  to 
make  and  sell  a food  product  so  long  a s 
Its  consumption  does  not  endanger  public 
health  and  welfare.  It  does  Intend, 
however,  to  so  regulate  its  sale  that 
the  public  is  not  subjected  to  the  in- 
jury of  buying  a_  product  different  from 
that  which  is  Intended  to  be  bought. 

See  City  'of”l^ew  Orb  ans  v.~ Toca , 1^17 , 
lip.  La.  $$1,  75  So.  238,  L.R.A . 1917E, 

701." 

The  purpose  of  statutes  regulating  the  manufacture 
and  sale  of  food  products  is  to  protect  the  public  from 
the  sale  of  unhealthful  or  sub-standard  foods,  and  such 
statutes  have  many  times  been  legally  upheld  as  a proper 
exercise  of  the  police  pcwer  of  the  state.  However,  no 
such  statutes  prohibit  the  sale  of  a healthful  human 
food  product  which  fails  to  comply  with  a statutory 
definition  of  a particular  product  so  long  as  the  pro- 
duct is  not  manufactured,  sold,  or  offered  for  sale  as  the 
one  defined  by  statute. 
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We  believe  this  to  be  the  import  of  the  Dairy 
Queen  of  Wisconsin  case,  and  since  we  have  no  Missouri 
statutes  prohibiting  the  manufacture  and  sale  of  a 
food  product  which  fails  to  comply  with  a statutory 
definition  of  that  product,  we  believe  the  holding  in 
this  case  is  fully  applicable  to  the  facts  involved  in 
inquiry  number  one  of  the  opinion  request. 

It  Is  therefore  our  thought,  and  in  answer  to 
your  first  inquiry,  that  a product  containing  the  in- 
gredients listed  in  Paragraph  57  of  Section  196.525  and 
containing  less  milk  fat  than  three  and  one-fourth  per 
cent,  to  which  has  been  added  vegetable  or  animal  oils, 
is  not  skim  milk  cheese  within  the  meaning  of  said 
section.  The  manufacture  of  said  product  is  not  pro- 
hibited under  existing  Missouri  statutes,  but  such 
product  cannot  be  sold  or  offered  for  sale  as  skim  milk 
cheese. 


Paragraph  57#  Section  196.525#  supra,  defining 
skim  milk  cheese  provides  that  when  such  cheese  Is  sold  or 
offered  for  sale  it  must  be  correctly  labeled.  We  have 
also  referred  to  Section  196,680,  supra,  which  states 
the  conditions  under  which  cheese  shall  be  deemed  to  be 
misbranded. 

Sinee  we  have  stated  that  in  our  opinion  the 
product  referred  to  in  the  first  inquiry  of  the  opinion 
request  Is  not  skimmed  milk  cheese  within  the  meaning 
of  the  statutory  definition,  such  a product  could  not 
be  legally  labeled  as  skim  milk  cheese,  and  the  label- 
ing statutes  have  no  application  to  the  labeling  of 
such  a product. 

Paragraph  11,  Section  196.525#  supra,  defines 
cheese  as  follows: 

”(11)  * CHEESE*  is  the  product  made 

from  the  separated  curd  obtained  by 
coagulating  the  casein  of  milk,  skimmed 
milk,  or  milk  enriched  with  cream.  The 
coagulation  Is  accomplished  by  means 
of  rennet  or  other  suitable  enzyme, 
lactic  fermentation  or  by  a combination 
of  the  two.  The  curd  may  be  modified 
by  heat,  pressure,  ripening  ferments, 
special  molds,  or  suitable  seasoning. 

Certain  varieties  of  cheese  are  made 
from  the  milk  of  animals  other  than 
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the  cow,  and  any  cheese  defined 
in  sections  196.520  to  196*690  may 
contain  added  coloring  matter.  The 
name  ’cheese,*  unqualified,  means 
Cheddar  cheese  (American  cheese, 

American  Cheddar  cheese.}” 

It  is  noted  that  this  definition  and  description 
of  the  process  of  making  cheese  makes  no  reference  to 
the  addition  of  vegetable  or  animal  oils,  and  it  appears 
that  a product  to  #1 ich  such  oils  have  been  added  would 
not  be  cheese  within  the  meaning  of  said  section,  there- 
fore, in  answer  to  your  third  and  fourth  inquiries  the 
words  cheese  or  "filled  cheese”  cannot  be  used  to  des- 
cribe the  product  mentioned  above,  which  is  not  cheese. 


CONCLUSION. 

It  is  therefore  the  opinion  of  this  department  that 
a product  containing  vegetable  or  non-milk  animal  fats, 
which  fails  to  conform  to  the  definition  of  cheese  provided 
by  paragraph  11,  Section  196.525*  RSMo  19^9*  is  not  cheese, 
and  cheese  labeling  statutes  are  Inapplicable  to  such 
product,  and  it  cannot  be  manufactured,  sold,  or  offered 
for  sale  as  ttcheese”,  or  ”fill9d  cheese”.  There  is  no 
prohibition  against  the  manufacture  or  sale  of  such  a 
product  in  this  state. 

This  opinion,  which  X hereby  approve,  was  prepared 
by  my  Assistant,  Paul  N.  Chitwood. 

Very  truly  yours. 


PNC: sw 


' JOHN  H.  DALTON 
Attorney  General 
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HOUSE  OF  REPRESEN- 
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AND  SALARIES: 
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Under  provisions  of  Section  l6a.  Article  III 
of  the  Constitution,  representative  entitled 
only  to  maximum  of  Ten  Dollars  per  day  reimburse- 
ment for  actual  expenses  of  such  day. 


February  9»  1953 


FILED 

Hon.  Christian  F.  Stipp 
Majority  Floor  Leader 
House  of  Representatives 
Jofferson  City,  Missouri 

Dear  Sir: 


This  is  in  answer  to  your  letter  of  recent  date 
requesting  tin  official  opinion  of  this  department  and 
reading  as  follows: 


"I  respectfully  request  an  opinion 
concerning  the  construction  and 
intorpr station  of  Constitutional 
Amendment  Ho.  1 adopted  at  the  Gen- 
eral Election  on  ITov  oeiber  7,  1952. 

"Your  attention  is  invited  to  House 
Resolution  No.  30  found  on  pare  1I4.9 
of  the  Journal  o^  the  House  of 
Representatives. 


"I  desire  to  know  whether  or  not,  in 
your  opinion,  said  House  Resolution 
complies  with  the  provisions  of  said 
Constitutional  Amendment  No.  1, 


"I  offer  the  following  example: 

"In  the  event  a representative  incurs 
expenses  of  $30.00  on  Monday  and 
answers  roll  call  on  that  day  and 
then  incurs  expenses  of  $5*00  on 
Tuesday  and  answers  the  roll  cnll  on 
that  day,  the  question  is:  under  the 
provisions  of  Constitutional  Amend- 
ment No.  1,  is  such  representative 
entitled  to  receive  $20.00  or  Is  lie 
entitled  to  receive  515.00?" 
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Section  l6a  of  Article  III  of  the  Constitution  of  Missouri, 
adopted  Novomber  l^,  19f>2,  as  part  of  Constitutional  Amendment 
No#  1,  submitted  at  the  election  hold  on  that  date,  provides 
as  follows  s 

"Each  senator  or  representative  shall  be 
reimbursed  frcjn  the  state  treasury  for 
the  actual  and  necessary  expenses  incurred 
by  him  in  attending  sessions  of  the 
General  Assembly  and  which  do  not  exceed 
the  sum  of  ten  dollars  (('•10,00)  per  day 
for  each  day  on  which  tne  first  roll  call, 
following  tne  opening  prayer,  in  the 
Journal  of  the  Senate  or  House  respect- 
ively, shows  the  prosence  of  such  senator 
or  representative#  Upon  certification 
lr-  the  president  and  secretary  of  the 
Senate  and  by  the  speaker  and  chief  clerk 
of  the  House  of  Representatives  as  to 
the  respective  members  thereof,  the 
state  comptroller  shall  approve  and  the 
state  treasurer  shall  pay  monthly  such 
expense  allowance  without  legislative 
enactment.  No  such  reimbursement  aliall 
be  paid  to  any  senator  or  representative 
for  any  day  of  a regular  session  after 
Kay  31  following  the  convening  of  the 
General  Assembly  in  regular  session  on 
the  first  Wednesday  after  the  first  day 
of  January  following  each  general 
election,  nor  for  any  dav  after  the 
sixtieth  calendar  day  folloving  the  dnte 
of  its  convening  in  special  session#" 

(^Snphasis  ours.) 

House  Resolution  No,  30#  to  which  you  refer  in  your 
letter,  as  appearing  on  page  li$  of  the  House  Journal,  reads 
as  follows: 


"BE  IT  RT'r  C LVF.D,  that,  in  order  to 
comply  with  the  provisions  of  Constitu- 
tional Amendment  No#  1 adopted  on 
November  7#  19^2#  each  member  of  the 
House  of  Representatives  of  the  Fixty- 
Seventh  General  Assembly  of  the  State 
of  Missouri  certify  to  the  Speaker 
and  Chief  Clerk  of  the  House,  at  tlie 
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conclusion  of  each  calendar  month 
during  the  session  of  the  Legislature, 
that  he  or  she  has  Incurred  actual 
and  necessary  expenses  on  each  day  on 
which  he  or  she  answered  the  first  roll 
call  of  the  House  follovdnp  the  open- 
ing prayer  In  excess  of  ten  dollars, 
or  such  amount  rs  Is  actually  and 
necessarily  Incurred  If  less  than  ten 
dollars,  and  that  the  Speaker  and 
CldLef  Clark  of  the  House  make  such 
certification  as  Is  required  by  said 
Constitutional  Amendment." 

V/e  believe  that  provisions  of  Section  l6a  of  Article  III 
of  the  Constitution,  quoted  supra,  to  be  clear  in  providing 
that  ti»e  actual  and  necessary  expenses  of  a representative 
are  to  be  allowed  him  for  each  day  he  answers  the  first  roll 
call,  but  that  a limitation  of  Ten  Dollars  expenses  for  each 
day  Is  to  be  allowed. 

Therefore,  we  believe  that  each  day's  expense  must 
stand  by  itself  and  that  a representative  cannot  carry  over 
from  one  day  to  another  as  a credit  the  difference  between  his 
actual  expenses  and  Ton  Dollars  when  such  actual  expenses  are 
less  than  Ten  Dollars. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  under  the 
provisions  of  Section  l6a  of  Article  III  of  the  Constitution 
of  Missouri  that  a representative  who  answers  the  first  roll 
call  Is  to  be  reimbursed  for  his  actual  and  necessary  ex- 
penses In  a sum  not  to  exceed  Ton  Dollars  for  each  day  he 
so  answers,  and  that  a representative  whose  expenses  are  less 
than  Ten  Dollars  for  any  one  day  cannot  add  the  difference 
between  Ten  Dollars  and  his  expenses  on  such  day  to  the 
amount  he  is  allowed  for  any  other  day,  that  i3,  he  cannot 
add  such  an  amount  to  the  sum  of  Ten  Dollars  for  some  other 
day. 


The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Mr.  C.  * . Burns,  Jr, 

Yours  very  truly. 


CBBslrt 


JOID.  K.  DALTON 
Attorney  General 


ROADS:  County  court  may  establish  public  road  under 

Section  228.180,  RSMo  1949*  and  need  not 
comply  with  Sections  228.010  through  228.100, 
RSMo  19^9*  it  does  so. 
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May  26,  1953 


Honorable  H.  K.  Stumberg 
Prosecuting  Attorney 
St.  Charles  County 
St.  Charles,  Missouri 


Dear  Sir: 

We  have  received  your  request  for  an  opinion  of  this 
department,  which  request  is  as  follows: 

"I  would  appreciate  an  official  opinion 
from  your  office  on  the  following: 

"Is  a County  Court  of  a County  of  the 
third  class  under  Section  228.180 
authorized  to  establish  and  construct 
with  public  road  and  bridge  funds  a new 
road  to  which  the  right  of  way  has  been 
donated  without  going  through  the  pro- 
cedure of  Petition  for  Establishment, 

Notice  of  Application  and  Hearings  as 
provided  for  in  Sections  228.010  through 
228.100  Missouri  Revised  Statutos,  19l^9«n 

Section  228.020,  RSMo  19^9*  provides  for  a petition,  to 
be  signed  by  twelve  freeholders,  to  be  filed  with  the  county 
court  for  the  establishment  of  a public  road. 

Section  228.030,  RSMo  1949#  requires  notice  of  3uch 
intended  application  to  be  posted  in  three  or  more  public 
places  in  the  township. 

Section  223.0lj.0,  RSMo  19^9*  provides: 

"When  the  petition  required  by  section 
228.020  is  presented,  and  upon  proof  of 
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notice  having  been  given  as  required  in 
section  228.030,  if  no  remonstrance  is 
filed  and  if  the  petitioners  give  the 
right  of  way  for  the  proposed  road  or 
pay  into  the  county  treasury  an  amount 
of  money  equal  to  the  whole  amount  of 
damages  claimed  by  land  owners  through 
whose  land  the  proposed  road  would  run, 
the  county  court,  without  discretion  to 
do  otherwise,  mu3t  open  said  road  and 
thereupon  the  court  shall  proceed  as  in 
sections  228.010  to  228.190  provided  in 
cases  where  upon  a hearing  the  court  find 
it  necessary  to  establish  a road." 

Section  228.050,  RSMo  1949*  provides  for  the  filing  of 
remonstrances  and  a hearing  before  the  county  court  on  the 
question  of  establishment  of  the  road. 

Section  228.060,  RSMo  1949*  requires  a survey  to  be  made 
by  the  county  engineer  if  the  court  finds  the  establishment  of 
such  road  necessary. 

Section  228.070,  RSMo  1949*  provides  that  no  road  shall 
be  established  until  it  has  been  examined  and  approved  by  the 
county  highway  engineer. 

Section  228.080,  RSMo  1949*  provides  for  the  order  estab- 
lishing a road  to  be  entered  by  the  county  court  when  the 
right  of  way  has  been  secured. 

Section  228.090,  RSMo  1949*  provides  for  the  filing  of 
deeds  and  relinquishments  for  the  right  of  way. 

Section  228.100,  RSMo  1949*  provides  for  condemnation 
proceedings. 

Section  228.180,  RSMo  1949*  provides: 

"1.  The  right  of  eminent  domain  is  vested 
in  the  several  counties  of  the  state  to 
condemn  private  property  for  public  road 
purpose,  including  any  land,  earth,  stone, 
timber,  rock  quarries  or  gravel  pits  neces- 
sary in  establishing  building,  grading, 
repairing  or  draining  said  roads,  or  in 
building  any  bridges,  abutments  or  fills 
thereon. 
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"2.  If  the  county  court  be  of  the  opinion 
that  a public  necessity  exists  for  the  es- 
tablishment of  a public  road,  or  for  the 
taking  of  any  land  or  property  for  the  pur- 
poses herein  mentioned,  it  sliall  by  an  order 
of  record  so  declare,  and  shall  direct  the 
county  highway  engineer  within  fifteen  days 
thereafter  to  survey,  mark  out  and  describe 
said  road,  or  the  land  or  material  to  be 
taken,  or  both,  and  to  prepare  a map  thereof, 
showing  the  location,  courses  and  distances, 
and  the  lands  across  or  upon  which  said  pro- 
posed public  road  will  run,  or  the  area, 
dimensions,  description  and  location  of  any 
other  property  to  be  taken  for  the  purposes 
herein,  or  both,  and  said  highway  engineer 
shall  file  said  map  and  a report  of  his  pro- 
ceedings in  the  premises  in  the  office  of  the 
county  clerk.  Thereupon  the  county  court 
shall  cause  to  bo  published  in  some  newspaper 
of  general  circulation  in  the  county,  once 
each  week  for  three  consecutive  weeks,  a 
notice  giving  the  width,  beginning,  termina- 
tion, courses  and  distances  and  sections  and 
subdivisions  of  the  land  over  which  the  pro- 
posed road  is  to  be  established,  or  the 
location,  area,  dimensions  and  descriptions 
of  any  other  land  or  property  to  be  taken, 
or  both,  and  that  said  land  or  property  is 
sought  to  be  taken  for  public  use  for  road 
or  bridge  purposes. 

”3*  Claims  for  damages  for  the  taking  of 
any  such  land  or  property  may  be  filed  in 
the  county  clerk* s office  by  the  owner  of 
said  property  or  by  the  guardians  or  cura- 
tors of  insane  persons  or  minors  owning  said 
property,  within  twenty  days  after  the  last 
day  of  said  publication.  If  any  claim  for 
damages  be  filed,  the  same  shall  be  heard 
on  the  first  day  of  any  regular  or  adjourned 
tera  of  the  county  court  after  the  expiration 
of  the  twenty  days  last  aforesaid. 

"4.  If  the  county  court  and  the  land  or 
property  owner  be  unable  to  agree  on  the 
amount  of  the  damages,  or  if  persons  owning 
land  or  property  sought  to  be  taken  or  the 
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guardian  or  curator  of  any  insane  person  or 
minor  owning  such  property  shall  fail  to  file 
a claim  for  damages,  the  county  court  shall 
make  an  order  reciting  such  fact,  or  facts, 
as  the  case  may  be,  and  cause  a copy  of  same 
to  be  delivered  to  the  judge  of  the  circuit 
court  of  that  county,  and  a transcript  of 
the  record  and  the  original  files  in  said 
cause  shall  be  transmitted  by  the  county 
clerk  to  the  circuit  clerk  of  the  county. 

Upon  receipt  of  the  copy  of  the  order  of 
the  county  court  ladt  aforesaid  by  the  circuit 
judge,  the  circuit  court,  or  the  Judge  thereof 
in  vacation,  shall  make  an  order  setting  the 
cause  for  hearing  within  thirty  days,  and  if 
the  order  fixing  the  date  of  said  hearing  be 
made  by  the  Judge  in  vacation,  it  shall  forth- 
with be  filed  in  the  office  of  the  circuit 
clerk  and  the  clerk  shall  cause  copies  of  said 
orders  to  be  served  on  owners  of  the  property 
or  material  to  be  taken,  and  also  the  guardians 
and  curators  of  insane  persons  or  minors  having 
any  interest  in  such  property  or  material,  not 
less  than  ten  days  before  the  date  of  said 
hearing. 

”5.  The  court,  or  judge  in  vacation,  shall 
cause  to  be  impaneled  a Jury  of  six  free- 
holders not  interested  in  the  matter  or  of 
kin  to  any  member  of  the  county  court,  or 
to  any  landowner  in  interest.  Said  jury 
shall  view  the  land,  or  other  property,  pro- 
posed to  be  taken,  and  shall  hear  the  evidence 
and  determine  the  question  of  damages  under 
the  direction  of  the  court  or  judge.  Five  of 
said  jury  concurring  may  return  a verdict,  and 
in  case  of  a disagreement  another  jury  may  be 
impaneled. 

"6.  The  public  necessity  for  taking  said 
property  shall  in  nowise  be  inquired  into  by 
the  circuit  court,  and  the  Judgment  of  the 
circuit  court,  or  Judge  thereof  in  vacation, 
in  said  cause  shall  not  bo  reviewed  on  appeal 
or  by  writ  of  error.” 


Honorable  H.  K.  Stumberg 


In  the  case  of  Petet  v.  McClanahan,  297  ho*  677*  2I4.9  S.iflf. 
917,  the  Supreme  Court  discussed  the  afore-mentioned  statutory 
provisions  as  they  appeared  in  the  Revised  Statutes  of  1919* 

At  that  tine  what  are  now  Sections  223.010  to  228.100  appeared 
as  Sections  10625-10630,  and  what  i3  now  Section  22S.180  ap- 
peared as  Section  10636.  In  discussing  these  statutory  pro- 
visions the  court  stated  (297  II o.  l*c.  685): 

”1.  Under  this  head  it  is  contended  that 
the  county  court  was  without  jurisdiction 
to  make  the  findings  and  ordor  of  April  21, 

1919#  with  respect  to  the  relocation  of 
the  St.  Joseph-Halls-Rushvillo-V/inthrop 
Pioad  because  no  application  therefor  had 
been  filed  and  notice  given  in  accordance 
with  Sections  10625  and  10626,  Revised 
Statutes  1919«  A readin  of  the  entire 
article  (Art.  1,  chap . 98 ) makes  it  plain. 
however,  that  two  separate  schemes  wholly 
Independent  of  oach  other  are  provided  for 
establishing  and  relocating  public  roads. 

Under  the  first  (Secs.  10626- 1O63O)  the 
proceeding  must  be  initiated  by  the  petition 
of  freeholders  of  the  municipal  township  or 
townships  through  which  the  proposed  road 
will  run;  under  the  second  (Sec.  10636)  the 
county  court  may  in  the  first  instance  act 
of  its  own  motion.  By  Section  IO636  the 
power  of  eminent  domain  in  connection  with 
the  establishment  of  public  roads  is  vested 
directly  in  the  several  counties  of  the 
State  to  be  exercised  by  them  in  their  sev- 
eral capacities  as  qua si -municipal  corpora- 
tions and  the  county  court  is  made  the  agent 
through  which  the  power  is  to  be  exercised. 
whenever  the  county  court  is  of  tho  opinion 
that  a public  necessity  exists  for  the  estab- 
lishment of  a public  road,  regardless  o T"  the 
source  of~Tts  information  or  of  the  considera- 
tions' tHat  may  move  it  thereto,  it  nay  by  an 
order  of  record  so  declare  and  direct  the 
couniy~Eitjhway  engineer  to  survey,  mark  out 
and  describe  the  road~e^c.  do  antecedent  or 

Srellialnary  steps  are  necessary  to  give  lb 
urisdlction-t'o  'take  the  so  proceedings . “This 
section  of  the  road  law  was  plainly  Intended 
to  invest  the  county  court  with  the  power  to 
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establish  and  open  public  roads  whenever 
and  wherever  public  necessity  requires  it, 

without  waiting  upon  the  tardy  and  uncertain 
action  of  individual  land  owners  or  communi- 
ties." (Emphasis  ours,) 

Thus  it  appears  Tram  the  decision  in  this  case  that  two 
alternatives  are  presented  for  the  establishment  of  a public 
road.  One  is  under  the  procedure  outlined  in  Sections  228,010 
to  228,100  and  the  other  under  Section  228.180,  Under  Section 
228,180  no  petition  for  establishment  is  required  to  be  filed, 
although  notice  of  the  establishment  of  the  road  must  be  pub- 
lished in  a newspaper  in  the  county.  There  i3  no  provision 
under  Section  22o.l30  for  remonstrances  and  hearings  as  pro- 
vided in  Section  223,050,  and  therefore  such  procedure  would 
not  be  required  under  that  section. 

Compliance  with  the  statutory  provisions  for  the  estab- 
lishment of  public  roads  ha3  been  held  to  bo  Jurisdictional. 
Mitchell  v,  i/ichols,  330  Mo.  1233#  52  3,tf,  (2d)  885,  Therefore, 
if  the  county  court  proposes  to  establish  a public  road  and 
expend  public  funds  thereon,  one  of  the  two  statutory  methods 
must  be  complied  with.  If  the  county  court  sees  fit  to  order 
the  establishment  of  the  road  under  Section  228.130,  it  would 
need  only  to  follow  the  requirements  set  forth  in  that  section. 
If,  on  the  other  hand,  the  establishment  is  not  to  be  made  by 
the  court  on  its  own  order,  the  provisions  of  Sections  228.010 
to  228,100,  R3Lio  1949#  nust  be  followed,  with  the  provision  of 
Section  22o,040  to  be  taken  into  consideration  when,  as  in  the 
present  case,  the  landowners  propose  to  donate  the  right  of  way 
for  the  road. 


CONCLUSION 

Therefore,  it  is  the  opinion  of  tills  department  that  under 
Section  223.180,  RSMo  1949#  a county  court  may  establish  and 
construct  with  public  funds  a public  road  without  complying 
with  the  provisions  of  Sections  228.010  through  228.100,  RSMo 

1949. 


The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Robert  R.  V.'elborn. 


Yours  very  truly. 


RRW:ml 


JOHN  M.  DALTON 
Attorney  General 


MISSOURI  ST.  TE  SCHOOL:  Director  of  Division  of  Mental  Diseases, 

with  approval  of  Director  of  Department 
of  Public  Health  and  Welfare,  will 
determine  site  for  erection  of  new 
building  for  Missouri  State  School. 

JOHN  M.  DALTON 

xxxxxxxxx 


August  18,  1953  John  C. 


FILED 


Honorable  Christian  F.  Stipp 
Member,  House  of  Representatives 
Carrollton,  Missouri 


Dear  Mr.  Stipp: 

We  have  received  your  request  for  an  opinion  of  this 
office,  wnich  request  is  as  follows: 

”1  would  appreciate  it  very  much  if  you 
would  advise  me  as  to  the  person  or 
board  who  will  be  responsible  for  the 
selection  of  the  site  on  wnich  will  be 
constructed  the  building  or  buildings 
provided  for  in  Lection  5*1.50  of  House 
Bill  383,  67th  General  Assembly. 

"We  in  Carrollton  are  particularly  in- 
terested, of  course,  in  doing  whatever 
we  can  to  see  that  this  buildin^  or 
buildings  is  or  are  constructed  at 
Carrollton,  Missouri,  me  have  been 
advised  by  someone  tnat  the  Board  of 
Public  Buildings  will  be  the  body  which 
selects  the  site  for  these  buildings, 
and  we  have  been  advised  by  others  that 
the  Director  of  the  Department  of  Health 
and  Welfare  together  with  the  Director 
of  the  Division  of  Kental  Diseases  will 
be  responsible  for  the  selection  of  such 
site. 

"Your  opinion  in  this  matter  will  be 
appreciated. " 


Ho  orable  Christian  F.  Stipp 


The  appropriation  found  in  House  Bill  No.  383  of  the 
67th  General  Assembly,  to  which  you  refer,  is  for  the  use  of 
the  Missouri  State  School,  and  reads  as  follows: 

"Additions: 

"iirection  of  a building  or  buildings 

suitable  for  housing  5>00  additional 

patients  and  equipment  for  such 

building  $1,000,000.00." 

Section  8.010,  RSMo  1949,  provides  as  follows: 

"The  head  of  the  division  of  publio 
buildings  shall  be  'The  soard  of  Public 
Buildings.'  The  governor,  attorney 
general,  lieutenant  governor  and  their 
successors  in  office  shall  constitute 
the  board  of  public  buildings.  The 
governor  shall  be  chairman  and  the 
lieutenant  governor,  secretary.  The 
board  shall  have  general  supervision 
and  charge  of  the  public  property  of 
the  state  at  the  seat  of  government 
and  such  other  duties  as  may  be  imposed 
on  it  by  law." 

The  Board  of  Public  Buildings  has  been  given  no  duties 
relative  to  the  buildings  of  the  Missouri  .tate  School,  and, 
inasmuch  as  the  building  or  buildings  in  question  will  not  be 
located  at  the  seat  of  government,  we  are  of  the  opinion  that 
the  selection  of  the  site  of  such  buildings  is  not  a matter 
for  the  determination  of  that  Board. 

Section  202.020,  RSMo  1949*  gives  the  Division  of  Mental 
Diseases  of  the  State  Department  of  Public  Health  and  welfare 
administrative  control  of  the  Missouri  State  School  at  Marshall, 
Missouri  State  School  No.  2 at  Carrollton,  and  the  St.  Louis 
Training  Sohool.  Paragraph  2 of  said  section  provides: 

"2.  with  the  approval  of  the  department 
of  public  health  and  welfare,  the  division 
of  mental  diseases  shall  make  all  necessary 
orders  for  the  government,  administration, 
discipline  and  management  of  all  such 
institutions." 
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.Section  202*030,  RSMo  1949*  provides,  in  part,  as  follows: 

"The  chief  acLaini strati ve  officer  of 
the  division  of  mental  diseases  shall 
be  a director  of  the  division  of  mental 
diseases,  who  shall  be  a citizen  of  the 
state  of  Missouri  and  also  known  for  his 
business  and  executive  ability*  He  shall 
receive  an  annual  salary  of  seven  thou- 
sand five  hundred  dollars.  Said  director 
of  the  division  of  mental  diseases  shall 
have  supervision  and  direot  care  over  the 
business  management  of  the  several  in- 
stitutions under  control  of  the  division, 
over  the  buildings,  farm  lands,  livestock, 
equipment,  machinery,  and  other  facilities 
of  the  institutions.  & * *" 

Under  Section  191*010,  RSMo  1949»  the  Division  of  Mental 
Diseases  is  established  as  a division  of  the  Department  of 
Public  Health  and  welfare.  Section  191*020,  RSMo  19^9,  pro- 
vides, in  part:  "The  department  of  public  health  and  welfare 
shall  be  controlled  and  administered  by  a director  of  public 
health  and  welfare*"  Section  191*060,  RSMo  191^.9,  provides, 
in  part,  as  follows:  "It  shall  be  the  duty  of  the  governor*, 
by  and  with  the  advice  and  consent  of  the  senate,  to  appoint 
a director  for  each  of  the  three  divisions  of  the  department 
of  public  health  and  welfare,  namely:  The  division  of  health, 
the  division  of  mental  diseases,  and  the  division  of  welfare. 
i£ach  division  director  shall,  subject  to  the  supervision  of 
the  director  of  the  department,  be  the  chief  administrative 
officer  of  his  division  respectively." 

In  view  of  the  foregoing  statutory  provisions,  it  is  our 
opinion  that  the  Director  of  the  Division  of  Mental  Diseases 
being  the  person  primarily  charged  with  the  government  of  the 
Missouri  State  Schools  is  the  person  who  will  decide,  subject 
to  the  approval  of  the  Director  of  the  Department  of  Public 
Health  and  welfare,  the  place  or  places  at  which  the  building 
or  buildings  contemplated  by  Lection  5*150  of  House  Bill  No. 
383  will  be  erected. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  the 
site  of  buildings  for  the  Missouri  State  school,  for  which 
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appropriation  is  made  by  Section  5*150  of  House  Hill  No.  3^3 
of  the  67th  General  Assembly,  will  be  determined  by  the  Director 
of  the  Division  of  Mental  Diseases  subject  to  the  approval  of 
the  Director  of  the  Department  of  Public  Health  and  Welfare. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Robert  R.  Welborn. 


Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 

RRk  » ml 


DIVISION  OF  MLFAftE^i  Section?  208.120  Laws  of  1953  rf<lui^s  . 

BOUNTY  WELFARE  OFFxce:  ' county  welfare  office  to  keep  . rep qrjG  of  . 

MONTHLY  REPORT  OF  RECIPIENTS:  names*  addresses,  and  amount  paid  ekah 
A PUBLIC  RECORD:  beneficiary  of  old  age  . ssistance,  aid  to 

dependent  children  and  permanently  and 
totally  disabled  persons  during  preceding  month.  Report  is  public 
record  and  open  to  public  inspection  at  all  times  during  business 
houi'S  of  welfare  of  fine.  All  information  regarding  applicants  or 
recipients  other  than  names,  addresses  and  amount  of  grants  whether 
in  monthly  reports  or  other  records  of  welfare  office  is  confidential 
and  cannot  be  revealed  to  public.  Employees  of  office  who  require 
persons  to. execute  affidavit,  that  if  permitted  to  examine  monthly 
reports  they  mil  keep  information  confidential  is  illegal,  as 
procedure  is  not  provided  for  by  any  Missouri  statutes* 

October  28,  1953 


Honorable  By  H,  Stone 
Representative  of 

; Madison  County 
Route  No,  3 

i recericktown,  Missouri 
Dear  Sirs 

This  Is  to  acknowledge  receipt  of  your  recent  request  for 
a legal  opinion  of  this  department  calling  for  a construction 
oi  nouse  -sill  No,  [j_5  of  the  67th  General  .Assembly,  The  partic- 
ular inquiry  of  your  opinion  request  reads  in  part  as  follows: 

"The  question  ©involved  is  that  they 
are  requesting  a form  of  affidavit 
in  the  welfare  office  here  in  Madison 
County,  before  anyone  can  scan  the  records 
of  those  receiving  assistance,  This  is 
not  intended  to  happen  as  the  purpose 
of  the  bill  was  to  make  it  possible  for 
anyone  who  cared  to  qo  so,  may  scan  these, 
records,  but  shall  not  use  them  for  poli- 
tical, commercial  reasons  or  for  publication. " 

faction  208,120,  RSMo  19i}9,  as  amended  by  Lows  of  1951, 
page  ?Sb-»  relating,  to  old  age  assistance,  aid  to  dependent 
children  and,  aid  to  permanently  aid  totally  disabled  persons, 
records  and  info  nation  relating  to  that  subject  was  repealed 
by  House  Bill  No,  55  of  the  -67th  General  Assembly  and.  a new 
section  was  enacted  in  lieu  of  same  to  be  known  as  Section  ' 
208,120,  Said  section  reads  as  foli.ows: 

<l  for  the  protection  of  applicants 
-and  recipients,  all  officers  and 
employees  of  the  State  of  Missouri 
are  prohibited,  except  as  hereinafter 
provided,  from  disclosing  any  informa- 
tion obtained  by  them  in  the  discharge 
of  their  official  duties  relative  to  the 
identity  of  applicants  for  or  r©clpientg 


of  benefits  or  the  contents  of  any  records, 
files,  papers  and  communications,  except 

in  proceedings  or  investigations  where 
the  eligibility  of  an  applicant  to  re- 
ceive benefits,  or  the  amount  received  or 
to  be  received  by  any  recipient,  is  called 
into  question,  or  for  purposes  directly 
I connected  with  the  administration  of  old 
age  assistance,  aid  to  dependent  children, 
and  aid  to  the  permanently  and  totally 
disabled.1  In  any  judicial  proceedings, 
except  such  'proceedings  as  are  directly 
concerned  with  the  administration  of 
these  programs,  such  information  obtained 
in  the  discharge  of  official  duties 
relative  to  the  Identity  of  applicants 
for  or  recipients  of  benefits,  and  records, 
files,  papers,  communications  and  their  con- 
tents shall  be  confidential  and  not  admis- 
sible in  evidence, 

"The  Division  of  Welfare  shall  in  each  county 
welfare  office  maintain  monthly  a report 
shotting  the  name  and  address  of  all  recipients 
certified  by  such  county  welfare  office  to 
receive  old  age  assistance,  aid  to  dependent 
children  and  aid  to  the  permanently  and  totally 
disabled  benefits,  together  with  the  amount 
paid  to  each  recipient  during  the  preceding 
month,  and  each  such  report  and  the  informa- 
tion contained  therein  shall  be  open  to  public 
inspection  at  all  times  during  the  regular 
office  hours  of  the  county  welfare  office; 
provided,  however,  that  all  information  re- 
garding applicants  or  recipients  other  than 
names,  addresses  anu  amounts  of  grants  shall 
be  considered  as  confidential. 

*'Xt  shall  toe  unlawful  for  any  person, 

association,  firm.,  corporation  or 
other  agency  to  solicit,  disclose, 
receive,  maice  use  of  or  authorize, 
knowingly  permit,  participate  in  or 
acquiesce  in  the  use  of  any  name  or 
list  of  names  for  commercial  or  poli- 
tical purposes  of  any  nature;  or  for 
any  name  or  list  of  names  of  recipients 
secured  from  such  report  in  the  county 
welfare  office  to  be  published  in  any 
manner.  Anyone  willfully  or  knowingly 
violating  any  provisions  of  this  section 
shall  be  guilty  of  a misdemeanor.  If 
the  violation  is  by  other  than  an  indi- 
vidual, the  penalty  may  be  adjudged 


against  any  officer,  agent,  employee, 
servant  or  other  person  of  the  associa- 
tion, firm,  corporation  or  other  agency  who 
committed  or  participated,  in  such  violation 
and  is  found  guilty  thereof*” 

The  inquiry  of  the  opinion  request  calls  for  a construction 
of  the  above  quoted  section  which  vie  shall  endeavor  to  give  in 
our  present  discussion. 

The  decisions . of  the  appellate  courts  of  this  state  have 
long  hold  that  the  primary  rule  of  statutory  construction  is  to 
give  effect  to  the  intention  of  the  lawmakers,  and,  if  possible, 
to  ascertain  such  legislative  Intent  from  the  words  used  in  the 
particular  statute.  This  rule  is  so  well  established  and  so 
elementary  in  nature  that  we  believe  it  is  unnecessary  to  cite 
any  court  decisions  on  this  phase  of  statutory  construction. 
However,  it  must  be  remembered  that  such  primary  rule  of  statutory 
construction  is  applicable  only  in  those  instances  when  the 
statute  under  construction  is  ambiguous  and  of  uncertain  meaning, 
Wien  the  language  used  in  the  statute  is  not  ambiguous,  or  of 
uncertain  meaning,  then  such  rule  of  statutory  construction 
is  not  to  be  applied.  The  rule  to  be  applied  in  such  latter 
instances  is  stated  in  the  case  of  State  ex  rel.  Bell  v.  Phillips 
Petroleum  Co,,  3^9  Mo,  3&0.  At  l.c.  370,  the  court  said: 

-ft-We  find  no  ambiguity  or  un- 
certainty In  this  statute,  **  * * If 
Section  "oQ'7,  supra,  is  clear  and  un- 
ambiguous, It  must  be  construed  in 
accordance  With  its  manifest  Intent 
and  we  may  not  search  for  a meaning 
beyond  the  statute  Itself.  (state 
ex  rel.  Cobb  v,  Thompson,  319  Mo. 

1>92,  5 S.  W.  (2d)  57,  59.)  * * *. 

(Underscoring  ours, ) 

The  provisions  of  Section  200.120,  supra,  have  not  been 
expressed  in  ambiguous  terms  or  terms  of  uncertain  meaning,  but 
rather  said  provisions  have  been  expressed  in  language  of  plain, 
clear,  and  ordinary  meaning;  therefore,  the.  primary  rule  of 
statutory  construction  is  inapplicable  in  construing  the  provisions 
of  said  section. 

The  statement  of  facts  given  in  the  opinion  request  is 
not  clear  to  us.  As  we  understand  such  facts,  it  appears 
that  the  employees  of  the  County  ’welfare  Office  of  Madison 
County,  require,  as  a condition,  precedent  to  granting  permission 
to  examine  the  records  of  those  receiving  assistance,  the 
making  of  an  affidavit,  which  procedure  the  writer  seems  to 
question. 
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No  description  of  the  records  in  the  welfare  office  which 
are  allowed  to  be  examined  by  the  public  is  given  except  "the 
records  of  those  receiving  assistance,"  and  no  statement  is 
made  as  to  the  nature  of  the  contents  of  the  affidavit  required. 

Since  the  opinion  request  calls  for  a construction  of 
Section  208,120,  supra,  contained  in  House  Bill  No.  45>, 
of  the  67th  General  Assembly,  it  is  assumed  that  "the  records  of 
those  receiving  assistance"  mentioned  in  the  opinion  request, 
has  reference  to  the  monthly  report  required  to  be  maintained 
in  each  county  welfare  office  in  the  state  under  the  provisions 
of  the  above  mentioned  statute,  showing  the  name  and  address 
of  all  recipients  certified  by  such  county  welfare  office  to 
receive  old  age  assistance,  aid  to  dependent  children  and  aid 
to  the  permanently  and  totally  disabled,  together  with  the 
amount  paid  to  each  recipient  during  the  preceding  month. 

It  is  also  assumed  that  the  affidavit  mentioned  in  the 
opinion  request  is  to  the  effect  that  the  affiant,  if  allowed 
to  examine  the  monthly  reports  of  the  county  welfare  office 
will  keep  any  information  obtained  therefrom,  relating  to  the 
recipients  of  the  different  benefits  confidential,  and  will  not 
disclose,  receive,  make  use  of,  permit,  participate  in,  or  acquiesce 
in  the  use  of  any  name  or  list  of  names  obtained  from  said 
records  for  commercial  or  political  purposes  of  any  nature,  and 
will  not  publish  said  name  or  list  of  names. 

The  information  contained  in  said  monthly  reports  is  not 
confidential,  but  a public  record  whlih  any  person  has  a 
legal  right  to  examine  at  all  times  during  the  regular  'office 
hours  of  said  welfare"  office,  ~~  ’ 

However,  all  Information  regarding  applicants  or  recipients 
other  than  names,  addresses  and  amounts  of  grants,  whether 
contained  in  the  monthly  reports  or  other  records  of  the 
county  welfare  office,  is  confidential,  which  the  employees 
of  the  county  welfare  office  cannot  legally  disclose  to  the 
public* 

If  these  are  the  records  referred  to  in  the  opinion 
request,  then  the  employees  of  the  welfare  office  eannot 
require  any  person  to  execute  the  particular  form  of  affidavit 
referred  to  in  such  opinion  request  before  said  person  is  per- 
mitted to  examine  the  monthly  report  of  recipients  for  the 
preceding  month.  Said  employees  are  acting  without  any  legal 
authority  in  making  such  requirements,  since  such  a procedure 
is  not  provided  for  under  the  provisions  of  any  Missouri  statute. 
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CONCLUSION 


It  is  therefore  the  opinion  of  this  department  that  under 
the  provisions  of  Section.  208 • 120 , Lavs  of  1933*  the  .division 
of  Health  shall  in  each  county  welfare  office  maintain  a monthly 
report  showing  the  name  and  address  of  each  applicant  certil led 
by  such  county  welfare  office  to  receive  old  age  assistance, 
aid  to  dependent  children  and  aid  to  the  permanently  and  totally 
disabled,  together  with  the  amount  paid  to  each  recipient  for 
the  preceding  month.  That  said  reports  are  public  records  and 
shall  be  open  to  public  inspection  at  all  times  during  the  regular 
office  hours  of  the  county  welfare  office.  However,  all  informa- 
tion regarding  applicants  or  recipients  other  than  names,  addresses 
and  amounts  of  grants,  whether  contained  in  the  monthly  reports 
or  other  records  of  the  county  welfare  office,  is  coni idential, 
which  information  the  employees  of  said  office  cannot  legally 
disclose  to  the  public.  That  when  employees  of  the  county  welfare 
office  require,  as  a condition  precedent,  the  making  of  an 
affidavit  by  one,  that  if  permitted  to  examine 
the  monthly" reports  of  recipients  receiving  the  respective 
benefits  on  file  in  that  office,  he  will  keep  any  information 
obtained  therefrom  eonfidental,  that  said  employees  are  acting 
without  any  legal  authority,  as  such  a procedure ^ is  not 
provided  for  under  the  provisions  of  any  Missouri  statutes. 

The  foregoing  opinion,  which  i hereby  approve,  was  prepared 
by  ray  Assistant,  Mr.  Paul  N.  Chitwood. 

Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 


SHERIFFS: 


It  is  the  duty  of  a sheriff  to  collect  ana  -w^ount 
for  all  fines,  penalties,  forfeitures  and  otner  sums 
of  money  accruing  to  the  state  or  any  county  in 
virtue  of  any  order.  Judgment  or  decree  of  a court 
of  record. 


January  26,  1953 


Honorable  0.  J.  Taylor 
Assistant  Prosecuting  Attorney 
Greene  County  Courthouse 
Springfield,  Missouri 

Dear  Sir: 

This  department  is  in  receipt  of  your  recent  request  for 
an  official  opinion.  You  thus  state  your  opinion  request: 

"I  have  been  requested  by  the  sheriff  of 
this  county  to  secure  an  opinion  from  your 
office  with  regard  to  his  responsibility 
for  the  collection  of  fine3.  Under  section 
57.130  of  the  Revised  Statutes  of  Missouri 
the  sheriff  is  required  to  collect  and  ac- 
count for  all  fines  accruing  to  the  county 
or  state  by  virtue  of  any  court  order. 

Also  under  section  55.240  he  is  required 
to  submit  monthly  statements  to  the  county 
auditor  regarding  such  collections. 

"It  has  been  a practice  of  long  standing 
in  this  county  for  the  clerks  of  the  circuit 
and  magistrate  courts  to  collect  all  fines 
and  costs  and  to  transfer  them  to  the  county 
treasurer. 

"We  would  appreciate  an  opinion  as  to  whether 
or  not  the  present  practice  followed  in  this 
county  is  permissible  and  whether  under  this 
present  arrangement  the  sheriff  is  responsible 
for  all  such  fines  even  though  they  are  col- 
lected by  the  clerks  of  the  courts." 

Section  57.130,  RSMo  1949*  to  which  you  refer,  reads  as 
follows: 
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Honorable  0.  J.  Taylor 


"57.130.  Sheriffs  to  collect  fines, 
penalties  and  forfeitures. — The  sheriffs 
of  the  several  counties  shall  collect  and 
account  for  all  the  fines,  penalties,  for- 
feitures and  other  sums  of  money,  by  what- 
ever name  designated,  accruing  to  the  state 
or  any  county  in  virtue  of  any  order, 
judgment  or  decree  of  a court  of  record.” 

Prom  the  above  it  seems  to  us  to  be  clear  that  it  is  the 
duty  of  the  sheriff  to  collect  and  account  for  all  fines,  penal- 
ties, forfeitures  and  other  sums  of  money  accruing  to  the  state 
or  county  by  virtue  of  any  order,  judgment  or  decree  of  any  court 
of  record. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  it  is  the  duty 
of  a sheriff  to  collect  and  account  for  all  the  fines,  penalties, 
forfeitures  and  other  sums  of  money  accruing  to  the  state  or  any 
county  in  virtue  of  any  order,  judgment  or  decree  of  a court  of 
record. 


Respectfully  submitted. 


HUGH  P.  WILLIAMSON 
Assistant  Attorney  General 

APPROVED: 


JOHN  M.  DALTON 
Attorney  General 
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CRIMINAL  LAW : 
MAGISTRATES : 


Duty  of  magistrate  to  issue  a warrant  upon 
a felony  complaint  filed  by  a person  other 
than  the  prosecuting  attorney. 


filed 


February  10,  19^3 


Honorable  Stewart  ..  Tatum 
Prosecuting  Attorney  of 

Jasper  County 
Joplin,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  recent  request  for  an  official 
oninion  of  this  office,  which  request  reads  in  part  as  follows: 

"This  is  an  inquiry  into  the  construction 
by  your  office  of  Dec.  21,03  of  the  1953 
Rules  of  Criminal  procedure  adopted  by  the 
Missouri  Supreme  Court,  The  query  is  this: 

Is  it  mandatory  for  the  Magistrate  Judge  to 
issue  a warrant  for  arrest  in  the  instance 
a private  citiren  files  a verified  complaint 
(felony)  before  the  Magistrate;  or,  is  the 
Magistrate  justified  in  withholding  a warrant 
and  requiring  the  Prosecuting  Attorney  to  file 
a felony  complaint  under  this  rule," 

Section  5 of  Article  V,  Constitution  of  Missouri  1945,  auth- 
orises the  Supreme  Court  to  establish  rules  of  practice  and  pro- 
cedure for  all  courts.  Under  the  authority  of  this  provision  the 
Supreme  Court  has  adopted  certain  rules  of  criminal  procedure.  These 
rules  became  effective  January  1,  1953#  Rule  21.03,  to  which  you 
refer  and  at  which  your  inouiry  is  directed,  provides  as  follows: 

"Whenever  complaints  shall  be  made  in  writing, 
verified  by  oath  or  affirmation  (including  an 
oath  or  affirmation  on  information  and  belief 
by  a prosecuting  attorney)  and  filed  in  any 
court  having  original  jurisdiction  to  try 
criminal  offenses,  charging  that  a felony  has 


Honorable  Stewart  E.  Tatum 


been  committed  by  a named  accused,  or  if  his 
name  is  unknown,  by  any  name  or  description 
from  which  he  can  be  identified  with  reason- 
able certainty,  it  shall  be  the  duty  of  the 
judge  or  magistrate  thereof,  and,  upon  com- 
plaint made  by  the  prosecuting  attorney,  it 
shall  also  be  the  duty  of  the  clerk  thereof 
to  issue  a warrant  reciting  the  accusations 
and  commanding  the  officer  to  whom  it  shall 
be  directed  forthwith  to  take  the  accused  and 
bring  him  before  such  judge  or  magistrate  to 
be  dealt  with  according  to  law.  If  such  war- 
rant is  issued  under  the  hand  of  the  judge  or 
magistrate,  it  need  not  be  sealed  but  if  it  is 
issued  under  the  hand  of  the  clerk  of  the  court, 
the  seal  of  the  court  shall  be  attached  thereto.” 

You  inquire  whether  under  this  mle  it  is  mandatory  for  a magis- 
trate to  issue  a warrant  where  a private  citizen  files  a verified 
felony  complaint  or  is  the  issuance  of  the  warrant  in  such  instance 
discretionary. 

We  would  first  like  to  direct  your  attention  to  Section  544*020, 
RSMo  1949,  which  reads  as  follows: 

"Whenever  complaint  shall  be  made,  in  writing 
and  upon  oath,  to  any  magistrate  setting  forth 
that  a felony  has  been  committed,  and  the  name 
of  the  person  accused  thereof,  it  shall  be  the 
duty  of  such  magistrate  to  issue  a warrant  re- 
citing the  accusation,  and  commanding  the  officer 
to  whom  it  shall  be  directed  forthwith  to  take 
the  accused  and  bring  him  before  such  magistrate, 
to  be  dealt  with  according  to  law." 

You  will  note  that  Rule  21.03  is  substantially  the  same  as 
Section  544.020  where  a complaint  is  filed  by  someone  other  than  the 
prosecuting  attorney,  for  it  reads  that  "Whenever  a complaint  shall 
be  made  in  writing,  verified  by  oath  or  affirmation  * * * charging 
that  a felony  has  been  committed  by  a named  accused,  * * * it  shall 
be  the  duty  of  the  * * * magistrate  * * * to  issue  a warrant  reciting 
the  accusations  and  commanding  the  officer  to  whom  it  shall  be  directed 
forthwith  to  take  the  accused  and  bring  him  before  such  * * *magis- 
trate  to  be  dealt  with  according  to  law."  The  provisions  are,  consist- 
ent, clear  and  unambiguous  and  we  are  of  the  opinion  that  the  magistrate 
is  vested  with  no  discretion,  but  must  issue  the  warrant. 
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Honorable  Stewart  E.  Tatum 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  under  the 
provisions  of  Section  544*020,  RSMo  1949,  and  Supreme  Court  Rule 
21*0#  where  a person  other  than  the  prosecuting  attorney  files 
with  a magistrate  a complaint  in  writing,  verified  by  oath  or 
affirmation,  charging  that  a felony  has  been  committed  by  a named 
accused,  it  is  the  duty  of  said  magistrate  to  issue  a warrant  of 
arrest,  and  he  may  not  exercise  a discretion  in  the  matter* 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  assistant,  Mr.  D.  D.  Guffey. 


Very  truly  yours, 


JOHN  M.  DALTON 
Attorney  General 
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EIECTIONS:  Same  persons  may  serve  as  judges  and  clerks 

of  special  election  to  fill  vacancy  in  of - 
JUD3ES  AND  CLERKS:  fice  of  representative,  municipal  election, 

and  election  of  school  directors. 


Dear  T'r.  Tatum: 


In  your  letter  of  March  23,  1953*  you  request- 
ed an  official  opinion  of  this  office  as  follows: 

"(1)  There  is  a presently  existing 
vacancy  in  the  office  of  the  Rouse  of 
Representatives  by  the  death  of  Ray 
Harvey,  who  was  the  First  Legislative 
District  of  Jasper  County,  Missouri 
representative,  and  on  the  20th  day 
of  March,  1953*  the  Missouri  governor 
issued  a Writ  of  Election  directing 
an  election  to  supply  such  vacancy 
to  be  held  on  April  7,  1953*  within 
the  limits  of  the  First  Legislative 
District  of  Jasper  County,  Missouri; 

"(2)  The  city  of  Carthage,  located 
in  the  First  Legislative  District  of 
Jasper  County,  is  going  to  have  a 
regular  municipal  election  on  the  7th 
day  of  April,  1953?  possibly  other 
cities  of  the  third  and  fourth  class 
in  the  First  Legislative  District  will 
have  raunicipal  elections  on  that  same 
date; 

"(3)  On  April  7,  1953,  there  will  be 
a county  wide  election  for  school 
directors  (all  districts)  and  in  some 
districts,  there  will  be  a vote  on 
school  levys. 


Honorable  Stewart  E.  Tatum: 


"The  Jasper  County  Court  has  today  in- 
quired of  me  whether  or  not  the  same 
Judges  and  Clerks  in  each  precinct  in 
the  First  Legislative  District  may  not 
handle  all  three  propositions  above, 
with  the  County  Court  paying  one -third, 
with  the  school  district  paying  one- 
third,  and  the  city  paying  one -third 
of  the  salaries  of  the  Judges  and  Clerks. 
I have  advised  the  County  Court  that 
the  same  Judges  and  Clerks  may  handle 
proposition  No.  1 and  proposition  No. 

3,  but  that  proposition  No.  2,  which 
is  a municipal  election,  must  be  handled 
by  a separate  panel  of  Judges  and  Clerks 
in  accordance  with  the  respective  city 
law  and  ordinances,  but  that  both  panels 
may  occupy  the  same  location  of  voting 
in  the  precinct  with  the  municipality 
paying  one -half  of  the  rental,  if  any, 
and  the  County  Court  paying  the  other 
half. 

"in  the  interests  of  economy  and  to 
eliminate  duplication  of  Judges  and 
Clerks  on  the  same  date,  the  County 
Court  has  requested  that  I obtain 
from  you  an  opinion  as  to  the  proper 
way  of  handling  these  three  items  at 
the  very  earliest  possible  moment. 

The  County  Court  further  states  that 
in  some  of  the  rural  precincts  and 
towns  of  the  First  Legislative  District 
there  may  not  be  enough  available  per- 
sons 1 to  make  up  a duplicate  panel  of 
Clerks  and  Judges,  and  it  3eems  there 
cannot  be  different  election  dates  set 
at  this  time.  * «■  -a-.” 


An  examination  of  the  Missouri  Constitution, 
statutes,  and  court  decisions  has  disclosed  no  prohi- 
bition against  a person  serving  as  a Judge  or  as  a 
clerk  in  the  three  elections  you  mention.  There  appears 
no  inconsistency  or  incompatibility  in  such  dual  service. 
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Honorable  Stewart  E.  Tatum: 


Thus,  for  example.  Section  165.330,  1951  Supp., 
HSV.o  1949*  specifically  authorizes  the  use  of  the  same 
judges  and  clerks  in  certain  municipal  and  school  elec- 
tions os  follows: 


"l.  The  qualified  voters  of  such  town, 
city  or  consolidated  school  district  shall 
vote  by  ballot  upon  all  questions  provided 
by  law  for  submission  at  the  annual  school 
meetings,  and  such  election  shall  be  held 
on  the  first  Tuesday  in  April  of  each  year, 
and  at  such  convenient  place  or  places  with- 
in the  district  as  the  board  may  designate, 
beginning  at  six  o'clock  a.m.  and  closing 
at  seven  o'clock  p.m.  of  said  day.  The 
board  shall  appoint  three  Judges  of  election 
for  each  voting  place,  and  said  Judges  shall 
appoint  two  clerks;  said  Judges  and  clerks 
shall  be  sworn  and  the  election  otherwise 
conducted  in  the  same  manner  as  the  elec- 
tions for  state  and  county  officers  and  the 
result  thereof  certified  by  the  Judges  and 
clerks  to  the  secretary  of  the  board  of 
education,  who  shall  record  the  same,  and, 
by  order  of  said  board,  shall  issue  certi- 
ficates of  election  to  the  persons  entitled 
thereto;  and  the  results  of  all  other  propo- 
sitions submitted  must  be  reported  to  the 
secretary  of  the  board,  and  by  him  duly 
entered  upon  the  district  records. 


"2.  AH  propositions  submitted  at  said 
annual  meeting  may  be  voted  for  upon  one 
and  the  same  ballot,  and  necessary  poll 
books  shall  be  made  out  and  furnished  by 


the  secretary  of  the  board;  provided  that 
in  all  cities  and  towns  ha v inn  a.  population 
exceeding  two  thousand  and  not  exceeding 
seventy-five  thousand  inhabitants.  3ald 
elections  may  at  the  option  of  the  hoard 
be  held  at  the  3 a le  time  and  places  as  the 
election  or  mimic 1 pal  officers  w i th  the 
Judges  “and  clerks  of  sucTi  municipal  election 
serving  as  Judges  and  clerks  of  said  school 
election,  but  the  ballots  for  said  school 


-3- 
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election  shall  be  upon  separate  pieces 
of  paper  and  deposited  in  a separate 
ballot  box  kept  for  that  purpose. 

"3*  Should  such  school  district  embrace 
territory  not  included  in  the  limits  of 
such  city  or  town,  the  qualified  voters 
thereof  may  vote  at  such  voting  precinct 
as  they  would  be  attached  to,  provided 
the  word  lines  thereof  were  extended  and 
produced  through  such  adjoining  territory? 
provided,  that  in  any  year  in  which  a county 
superintendent  of  public  schools  is  to  be 
elected  that  the  qualified  voters  of  such 
town,  city  or  consolidated  district  where 
registration  of  voters  is  required,  must 
vote  in  the  ward  or  precinct  of  which  they 
are  residents,  if  the  place  of  voting  has 
been  so  designated  by  the  board  of  educa- 
tion; provided,  that  if  there  shall  be  any 
other  incorporated  city  or  town  included 
in  such  school  district,  there  shall  be 
at  least  one  polling  place  within  such 
other  incorporated  city  or  town  and  said 
school  election  shall  be  conducted  with- 
in the  limits  of  such  other  incorporated 
city  or  town  in  the  same  manner  as  herein- 
before provided  for  cities  or  towns  having 
a population  exceeding  two  thousand  and 
not  exceeding  seventy-five  thousand  in- 
habitants. 

AH  school  districts  in  cities,  towns 
and  villages  in  this  state  which  are  now 
or  which  may  hereafter  be  under  special 
charter  shall  hereafter  held  their  annual 
school  elections  on  the  first  Tuesday  in 
April,  and  the  membors  of  the  boards  of 
education  now  serving  in  such  districts 
shall  continue  to  serve  until  the  first 
Tuesday  in  April  next  following  the  ex- 
piration of  the  terms  for  which  they  were 
elected  or  appointed,  and  until  their  suc- 
cessors are  elected  and  qualified.”  (Italics 

However,  Section  111.310,  RSMo  19^9»  which  desig- 
nates the  qualifications  of  Judges  and  clerks,  may  prevent 
in  some  instances,  a person  from  serving  os  Judge  or  clerk 
for  more  than  one  election.  Said  section  reads  as  follows 


ours . ) 

$ 
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Honorable  Stewart  E,  Tatum: 


"No  person  shall  be  qualified  to  act  as 
a Judge  or  clerk  of  any  election  unless 
ho  shall  be  legally  entitled  to  vote  at 
such  election,  and  shall  moreover  be  able 
to  read  and  write," 


Therefore,  it  may  be  that  a Judge  or  a clerk  may 
be  eligible  to  vote  in  one  of  the  elections  you  mention- 
ed, and  not  be  entitled  to  vote  at  one  or  more  of  the 
others.  If  suoh  person  is  not  entitled  to  vote  in  all 
three  elections,  he  is  not  qualified  to  serve  as  Judge 
or  clerk  for  those  elections  in  which  he  is  not  entitled 
to  vote. 


It  would  be  necessary  for  the  appointing  body  to 
examine  the  qualif ic  ations  of  all  prospective  Judges  and 
clerks  to  determine  whether  they  are  legally  entitled  to 
vote  at  the  elections  in  which  they  are  to  serve. 

Although  the  same  Judges  or  clerks  may  serve  in 
different  elections  on  the  same  day,  they  are  entitled 
to  compensation  for  each  separate  election.  Compensation 
for  Judges  and  clerks  is  provided  for  in  Section  111.350, 
RSMo  1949: 

"All  Judges  and  clerks  of  election  shall 
be  allowed  suoh  compensation  for  their 
services  in  conducting  elections  and  re- 
turning the  poll  books  and  ballots  to  the 
county  clerk* s office,  as  the  county  courts 
of  their  respective  counties  may  deem  reason- 
able, not  to  exceed  six  dollars  per  day, 
except  in  townships  or  precincts  where  the 
vote  at  any  election  is  in  excess  of  six 
hundred  votes  the  county  courts  may  at 
their  option  pay  at  the  rate  of  fifty  cents 
por  hundred  for  each  additional  one  hundred 
votes  or  major  fraction  thereof,  not  to  ex- 
ceed ten  dollars  for  any  election,  to  be 
paid  out  of  the  county  treasury." 


ach  appointing  body  should  determine  what  com- 
pensation is  desirable  and  allowable  for  services  performed 
in  their  election,  and  provide  compensation  accordingly. 
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CONCLUSION. 


It  is,  therefore,  the  opinion  of  this  office 
that  a person,  otherwise  qualified,  may  serve  as  a 
judge  or  clerk  for  a special  election  to  fill  a vacancy 
in  the  office  of  representative,  a municipal  election 
and  an  election  of  school  directors,  all  being  lield  on 
the  same  day. 


The  foregoing  opinion,  which  I hereby  approve, 
was  prepared  by  my  Assistant,  ?*r.  Paul  McGhee. 


Yours  very  truly, 

u 

JOHN  M.  DALTON 
/ Attorney  General 


PMcG :lrt; irk 
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COUNTY  HEALTH  PLAN 
PETITION: 

COUNTY  COURT: 
ISSUANCE  OF  BONDS: 


Mandatory  upon  county  count  to  call  «. 
if  10$  or  more  of  qualified  voters  of  county 
request  it  for  the  purpose  of  issuing  bonds 
to  establish  a county  health  center.  Sec. 
205*010,  Laws  Mo.  1951#  does  not  provide  for 
any  protest  period  after  filing  of  petition. 


JOHN  M.  DALTON 

TXXXXXXXXX 


May  2D  , 1953 


xxxxxxxx 


Honorable  Joe  Taylor  John  C.  Johnsen 

Representative,  Newton  County 
Neosho,  Missouri 

Dear  Mr#  Taylor: 

This  will  acknowledge  the  receipt  of  your  opinion  request  of 
May  6,  1953#  whioh  request  reads  as  follows: 

"I  am  enclosing  letter  from  Hr.  A.  B#  Thomas, 

Spring  Lakes  Farm,  Anderson,  Missouri#  I 
would  like  for  you  to  read  thi3  letter  and 
if  possible  give  us  an  opinion  so  that  Mr# 

Thomas  would  know  where  he  stands  in  this 
matter#  I believe  the  letter  is  self- 
explanatory.” 

In  the  above  request  you  have  referred  to  a letter  which  you 
received  from  Mr.  A#  B#  Thomas,  Springs  Lakes  Farm,  Anderson, 

Missouri.  The  letter  reads  as  follows: 

"V»e  are  having  some  difficulty  down  here  about 
this  so-called  county  health  plan  petition# 

Seems  that  the  county  court  does  not  wish  to 
grant  any  protest  period  after  the  petition 
was  turned  over  to  them  last  londay,  April 
27#  I have  filed  a formal  protest,  but 
James  Paul  tells  the  Court  that  no  protest  can 
be  accepted.  That  seems  vastly  wrong  on  the 
face  of  it# 

” Anybody  should  have  the  right  of  challenging 
any  initiative  petition  as  to  sufficiency, 
accuracy  of  count  and  legality  In  gaieral  and 
be  granted  a sufficient  length  of  time  to 
make  such  chbcks  as  seen  necessary. 
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"Will  you  please  check  this  with  the  Attorney 
General  and  let  me  know  what  you  can  ascertain 
regarding  this  petition  as  well  as  others 
that  come  up  from  time  to  time?  Would  like 
to  know  whether  petitions  have  to  wait  out 
a protest  period?  If  no  protest,  then  when 
court  can  certify  for  election?  If  protest- 
ed, how  much  time  is  allowable  under  our 
statutes?  If  found  insufficient,  can  the 
court  allow  additional  time  to  get  more  signa- 
tures? How  much?" 


The  question  to  be  answered  requires  the  construction  of  Section 
205*010,  Laws  Mo.  1951#  P«  779*  which  provides  for  County  Health 
Centers.  This  provision  reads  as  follows: 


"Any  county,  subject  to  the  provisions  of  the 
constitution  of  the  state  of  Missouri,  may 
establish,  maintain,  manage  aid  operate  a public 
health  center  in  the  following  manner:  When- 
ever the  county  court  shall  be  presented  with  a 
petition  signed  by  at  least  ten  per  cent  or 
more  of  the  qualified  voters  of  the  county,  as 
determined  by  the  number  of  votes  cast  for 
governor  at  the  preceding  general  election, 
asking  that  an  annual  tax  not  in  excess  of  ten 
cents  on  each  one  hundred  dollars  of  the  assessed 
valuation  of  property  in  the  county,  be  levied 
for  the  establishment,  maintenance,  management 
and  operation  of  a county  health  center  and  the 
maintenance  of  the  personnel  required  for  operation 
of  the  health  center,  the  county  court  shall 
submit  the  question  to  the  qualified  voters  of  the 
county  at  the  next  general  election  to  be  held 
in  the  county  or  at  a special  election  called  for 
the  purpose,  the  county  clerk  giving  notice, 
published  once  each  week  for  two  consecutive  weeks 
prior  to  such  election  date,  in  one  or  more  news- 
papers published  in  the  county,  if  any  such  be  pub- 
lished, and  if  not  so  published,  by  posting  written 
or  printed  notices  in  each  township  of  the  county, 
fourteen  days  prior  to  the  election  date,  which 
notices  shall  include  the  text  of  the  petition  and 
state  the  rate  of  tax  to  be  levied  annually  there- 
after upon  the  assessed  property  of  the  county." 


The  first  question  you  wish  answered  is  whether  a protest 
can  be  filed  against  an  initiative  petition  and  whether  said  petition 
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mat  be  heard  during  a protest  period*  A careful  reading  of  the 
within  cited  statute  will  show  that  there  is  no  provision  therein 
for  a protest  period*  If  a petition  signed  by  10#  or  more  of  the 
qualified  voters  in  the  county  requesting  an  annual  tax  for  the 
establishment  of  a county  health  center  is  presented  to  the  county 
court  it  then  becomes  the  duty  of  said  court  to  call  an  election 
for  the  purpose  of  issuing  bonds  for  the  establishment  of  such 
hospital*  It  will  be  noted  that  the  word  "shall”  is  used  in  this 
statute  which  makes  the  calling  of  an  election  mandatory  upon  the 
County  Court.  The  county  court  is  not  required*  nor  under  the 
wording  of  the  statute  would  it  be  permitted  to  delay  the  election 
for  the  purpose  of  the  signing  of  a protest. 

Another  question  you  wish  answered  is,  should  the  petition  be 
found  insufficient  can  the  court  then  allow  additional  time  to  get 
more  signatures.  If  the  petition  is  found  to  be  defective  or  in- 
sufficient the  court  is  then  under  no  duty  to  call  an  election.  It 
can  determine  the  sufficiency  of  the  petition  then  it  is  filed  with 
them  and  if  the  petition  is  sufficient  they  must  call  an  election 
and  if  the  petition  is  insufficient  they  are  not  required  to  do  so. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  departme nt  that  if  a 
petition  with  10#  or  more  of  the  qualified  voters  of  any  county 
requesting  the  calling  of  an  election  for  the  purpose  of  issuing 
bonds  to  establish  a county  health  center  Is  filed,  with  the 
county  court  it  is  mandatory  upon  them  to  call  such  election. 

It  is  further  the  opinion  of  this  department  that  Section  205*010 
does  not  provide  for  any  protest  period  after  the  filing  of  a 
petition. 

This  opinion  which  I hereby  approve  was  written  by  my 
Assistant,  Mr.  John  S.  Phillips. 


Yours  very  truly. 


JSP:mw:irk 


JOHN  M.  DALTON 
Attorney  General 


CHAUFFEUR'S  Traveling  salesmen  operating  company  cars  are  not  required 
LICENSE:  to  have  chauffeur's  license. 


JOHN  M.  DALTON 

mxxxxxxx 


July  6,  1953 

XXXJCXXXX 


J.  C.  Johnson 


Honorable  Stewart  S.  Tatum 
Proaeouting  Attorney 
Jasper  County 
Joplin,  Missouri 

Dear  Sir: 

Thie  will  acknowledge  your  letter  of  June  22nd,  1953* 
requesting  an  opinion  of  this  office  concerning  whether  or  not 
traveling  salesmen,  and  similar  employees  are  required  to  have 
chauffeurs'  licenses  when  driving  company  cars*  You  submitted 
the  following  facts  : 

"This  is  an  Inquiry  in  regard  to  the  require- 
ment for  a chauffeur's  license  under  Sec. 

302*010  upon  the  following  facts: 

nX  Company,  a Missouri  corporation,  owns  twenty- 
six  two-door  sedan  automobiles;  twenty  of  these 
cars  are  used  by  the  corporation’s  Salee  Depart- 
ment and  assigned  to  the  salesmen  as  transporta- 
tion through  the  sales  area,  however,  no  sales 
merchandise  is  carried  by  the  said  salesmen  in 
said  car,  but  samples  may  be  carried,  and  at 
infrequent  Intervals  another  corporate  employee 
ride  with  the  salesmen  on  his  regular  trip.  The 
remaining  six  said  cars  are  assigned  to  the 
Production,  or  Engineering,  or  Accounting 
Departments  and  are  used  by  the  personnel  thereof, 
for  inspection  trips  from  the  generul  office  of 
tiie  company  to  the  various  factories  of  the  company, 
two  of  which  are  in  Missouri,  one  in  Kansas,  and 
one  in  Oklahoma,  and  It  is  seldom  that  more  than 
one  such  corporate  employee  travels  in  the  auto- 
nobile at  one  time* 
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"The  query  on  the  above  set  of  facts  is,  are 
the  drivers  in  either  of  the  above  instances 
required  to  have  a chauffeur's  license.  It  is 
the  opinion  of  this  writer  that  they  are  not 
in  either  instance. 

* ~r  -S  # -Jr  -Jr  :'r  > Si1  If  . ■#  Ve,  " 

Section  302.010,  RSMo.  196-9  » Laws  Mo.  1951*  page  679*  680, 
provides  as  follows: 

"Definitions.-  -When  us^d  in  tnis  chapter 
the  following  words  and  phrases  Mean: 

"(1)  'Chauffeur1,  an  operator  who  operates 
a motor  vehicle  in  the  transportation  of 
persons  or  property,  and  who  receives 
coinpensation  for  suca  service  in  wages, 
salary,  commission  or  fare;  or  who  as 
owner  or  employee  operates  a motor  vehicle 
carrying  passengers  or  property  for  hire; 
or  who  regularly  operates  a commercial 
motor  vehicle  of  another  oerson  in  the 
course  of,  or  as  an  incident  to  nis  em- 
ployment, but  whose  orincipal  occupation 
is  not  tlie  operating  of  such  motor  vehicle; 

* * * »" 

"Commercial  motor  vehicle"  is  defined  in  subsection  3 of  the 
sane  section  as  follows: 

"(3)  ' Commercial  motor  vehicle',  a motor 
vehicle  designed  or  regularly  used  for 
carrying  freight  and  merchandise,  or 
more  than  eight  passengers;  * * *" 

Section  302.020,  RSMo  19^-9.  Laws  Mo.  1951#  P«  6/9#  630  provides: 

"Operation  of  motor  vehicle  without 
license  unlawful. — It  s all  be  un- 
lawful for  any  person  to: 

"(1)  Drive  as  a chauffeur  any  vehicle 
upon  any  highway  in  this  state  unless 
such  person  has  a valid  license  as  a 
chauffeur  under  the  provisions  of  this 
chapter,  or  to 

**#-:<■  * -x-  ->  * ..." 
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From  a consideration  of  the  above  statutory  provisions  It  appears 
that  the  definition  of  the  word  chauffeur  has  three  divisions,  each 
containing  a different  criteria  for  determining  whether  or  not  the 
operatbr  of  a motor  vehicle  is  to  be  classified  as  a chauffeur* 

The  first  provides  that  one  "who  operates  a motor  vehicle  in  the 
transportation  of  persons  or  property,  and  who  receives  compensation 
for  such  service  in  wages,  salary,  commission  or  fare"  (Emphasis 
supplied)  is  a chauffeur.  it  appears  from  the  facts  submitted  that 
the  traveling  salesmen  or  similar  employees  do  not  come  within  this 
provision  of  the  definition,  since  the  compensation  they  receive 
Is  not  paid  to  them  for  services  performed  in  driving  the  car,  but 
is  paid  to  them  for  the  performance  of  their  other  duties,  specifically 
for  the  selling  of  the  merchandise  vended  by  the  employer*  This 
conclusion  is  buttressed  by  the  fact  that  in  the  third  division  of 
this  definition  to  be  discussed  hereinafter,  the  Legislature  when  it 
desired  to  include  driving  as  an  incidental  to  other  employment, 
used  the  language  clearly  indicating  such  intent* 

The  second  division  of  this  definition  provides  that  a 
chauffeur  is  "an  operator  ...  .who  as  owner  or  employee  operates  a 
motor  vehicle  carrying  passengers  or  property  for  hire*"  It  is 
clear  that  the  drivers  In  your  statement  of  facts  do  not  carry  either 
passengers  or  property  for  hire* 

The  third  subdivision  of  the  definition  provides  that  a 
chauffeur  is  an  operator  "...  .who  regularly  operates  a commercial 
motor  vehicle  of  another  person  in  the  course  of,  or  as  an  incident 
to  his  employment,  but  whose  principal  occupation  is  not  the 
operating  of  such  motor  vehicle*" 

The  traveling  salesmen  about  whom  you  ask  would  come  within  this 
subdivision  of  this  definition,  if  the  vehicles  which  they  operate 
were  commercial  vehicles  within  the  definition  of  the  statute*  How- 
ever, the  statute  specifically  defines  commercial  vehicle  as  "a 
motor  vehicle  designed  or  regularly  used  for  carrying  freight  and 
merchandise,  or  more  than  eight  passengers."  It  is  clear  that  the 
automobiles  used  by  the  traveling  salesmen  were  not  U3od  or 
designed  for  carrying  more  than  eight  passengers;  wo  further 
observe  that  the  company  cars  operated  by  these  salesmen  are  two- 
door  sedans,  and  It  Is  clear  that  they  are  not  designed  for 
carrying  freight  and  merchandise.  Further,  from  your  statement 
of  facts,  it  appears  that  they  are  not  regularly  used  for  carrying 
freight,  and  further,  that  any  personal  property  that  is  carried 
by  the  salesmen  Is  in  the  nature  of  samples  and  would  not  be 
classified  as  merchandise,  since  by  your  statement  of  facts  It 
appears  that  the  property  which  is  for  sale  is  not  carried  by  the 
salesmen,  for  delivery  at  the  tine  of  sale.  It  is,  therefore. 
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concluded  that  the  motor  vehicles  involved,  do  not  come  within  the 
statutory  definition  of  the  pnrase  "commercial  motor  vehicle,"  and 
that  therefore  the  salesmen  who  drive  these  cars  do  not  come  within 
the  third  subdivision  of  the  definition  of  the  term  chauffeur* 

CONCLUSION 


Prom  the  above  discussion  it  is  the  conclusion  of  this  office 
that  the  traveling  salesmen  and  similar  employees  who  operate  as 
stated  in  your  submission  of  facts,  do  not  come  within  the  definition 
of  the  word  "chauffeur"  and  that  therefore  they  are  not  required  to 
procure  a chauffeur* s license  before  they  may  lawfully  operate  a 
motor  vehicle  under  the  provisions  of  Section  302*020,  Lars  ’To* 

1951,  and  that  they  may  lawfully  operate  such  motor  vehicles  with 
a license  as  an  operator. 

The  foregoing  opinion  which  I hereby  approve  was  written  by 
my  assistant,  Hr.  Fred  L*  Howard* 


Yours  very  truly. 


JOHN  M.  ALTON 
Attorney  General 


FLH:lw:mw 


COUNTY  BUDGET  LAW:  1)  County  Court  in  second  class  county  may 

use  unexpended  "emergency”  fund  for  re- 
modeling county  buildings. 

2)  Surplus  funds  remaining  after  payment 
of  current  indebtedness  to  be  included 
in  county  budget  for  ensuing  fiscal  year. 


FILED 
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December  2,  1953 


Honorable  Stewart  L,  ratun 
Prosecuting  Attorney 
Jasper  County 
Joplin,  Missouri 

Dear  Sir: 

Reference  Is  mnds  to  your  request  for  an  official 
opinion  of  this  department  reading  as  follows: 

"The  County  court  Is  attempting  to  remodel 
more  suitable  ijuarterB  for  the  Western 
Division  of  the  Circuit  Court  held  in  Joplin, 
Mo,  It  is  anticipating  spending  gllO, 000.00 
in  completing  this  work, 

"In  our  present  current  budget  for  1953, 

L-20, 000,00  is  immediately  available  under 
•Repairs  and  Renewals, ' iuxd  it  is  antici- 
pated that  an  additional  .15,000,00  esti- 
mated surpluses  from  various  accounts  may 
be  transferred  after  November  1st  under 
provisions  of  Sec,  50,630,  Ho,  R.  ,,  to 
Repairs  and  Renewals, 

"The  County  luxe  approximately  75,000.00 
nccumul:  ted  surplus  carried  over  that  lias 
not  been  bud  etod  from  year  to  year,  (al- 
lowing the  County  to  operate  a portion  of 
the  year  without  borrowing  against  the 
antiolpa  ted  income ) • This  surplus  is 
transferred  from  year  to  year  from  the 
General  evenue  Account  into  the  Tax 
Anticipation  Account  for  current  use, 

"WtL  STICH  I 

"Are  all  the  provisions  of  the  Statutes 
being  fully  complied  with  in  making 
transfers  as  outlined  in  paragraph  it  2? 
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"QUESTION  II 

"In  setting  up  the  budget  for  the  fiscal 
year,  1954*  can  the  surplus  account  as 
mentioned  and  outlinod  in  Paragraph  ,,  3# 
be  set  up  as  an  anticipated  revenue  item 
for  that  current  year  and  be  budgeted 
out  in  expenditure  items  under  ' Court- 
house repairs  and  renewals',  for  1954? 

"We  would  like  an  early  opinion  from  the 
Attorney  General's  Office  on  the  above 
questions  and  conditions." 

In  further  conversation  with  the  Honorable  Holland 
0.  Shadday,  Assooiate  Judge  of  tho  Jasper  County  Court,  we 
are  informed  th;  t it  is  proposed  to  enter  into  a contract 
during  the  current  fiscal  year  for  the  proposod  remodeling 
of  the  building  mentioned  in  your  letter,  but  that  no  pay- 
ments will  be  made  undor  such  contract  in  excess  of  $35*000.00 
during  the  ourrent  fiscal  period.  We  are  further  advised 
the  vl5,000.00  to  be  transferred  is  now  carried  as  an  "emer- 
gency fund." 

We  note  from  your  letter  of  inquiry  that  a sum  of 
$20,000.00  is  incorporated  in  the  current  budget  for  "re- 
pairs and  renewals."  That  such  an  expenditure  is  proper 
for  the  proposal  mentioned  in  your  inquiry  appears  in  Section 
49*310,  RSMo  1949#  reading  in  part,  as  follows: 

"a  *-  * in  pursuance  of  the  authority  herein 
delegated  to  the  county  courts,  said  county 
courts  may  acquire  a site,  construct,  recon- 
struct, remodel,  repair,  maintain  and  equip 
said  courthouse  and  jail,  and  in  counties 
wherein  more  than  one  place  is  provided  by 
law  for  holding  of  court#  the  county  court 
may  buy  and  equip  or  acquire  a site  and  con- 
struct a building  or  buildings  to  be  used  as 
a courthouse  and  jail,  and  may  remodel,  repair, 
maintain  and  equip  such  building  in  said 
place  or  places.  * « *•" 

We  further  note  that  some  vl5#000.00  will  be  avail- 
able after  the  payment  of  all  indebtedness  chargeable  to 
the  current  fiscal  year  and  that  it  is  proposed  to  transfer 
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such  surplus,  which  is  now  carriod  as  an  "emergency"  fund, 
to  "repairs  and  renewals"  for  use  for  the  purpose  mention- 
ed. 


We  direct  your  attention  in  this  regard  to  a part 
of  Section  50.570,  RSMo  1949*  which  reads  as  follows: 

"*  ■»  * At  any  time  during  the  year  the 
county  co\irt  may,  on  recommendation 
of  the  budget  officer,  make  transfers 
from  the  emergency  fund  to  any  other 
appropriation;  provided,  that  such 
transfers  shall  be  made  only  for  un- 
foreseen emergencies  and  only  on 
unanimous  vote  of  the  county  court." 

The  foregoing  seem  to  be  the  only  statutes  relating 
to  making  the  transfer  of  funds  contemplated. 

With  respect  to  the  second  question  which  you  have 
propounded,  we  direct  your  attention  to  Section  50.610, 
RSMo  1949#  dealing  generally  with  the  question  of  budgets 
in  counties  of  the  second  class  and  containing  the  follow- 
ing provision: 


"*  # Any  cash  surplus  at  the  end  of  any 

fiscal  year  shall  bo  carried  forward  and 
merged  with  the  revenues  of  the  succeeding 
year.  * * *." 

It  is  our  thought  that  this  provision  not  only 
authorizes  inclusion  of  the  unexpended  surplus  in  the  budget 
for  the  ensuing  fiscal  year,  but  raandatorily  requires  that 
due  regard  be  given  such  surplus. 


CONCLUSION 


In  the  premises,  we  are  of  the  opinion: 

1)  That  the  county  court  in  a county  of  the  second 
class  is  authorized  to  transfer  from  "emergency"  fund  to 
"repairs  and  renewal"  fund  any  moneys  found  therein  upon 
the  recommendation  of  the  budget  officer  as  provided  in 
Section  50.630,  RSMo  1949*  provided  an  "emergency"  in  fact 
exists;  and, 

2)  That  any  surplus  moneys  remaining  in  any  fund 
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Honorable  Stewart  L.  Tatura: 


at  the  end  of  a fiscal  year  are  to  be  carried  forward  and 
merGod  Into  the  budget  for  the  onsuing  fiscal  year. 

flie  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  ray  Assistant,  Hr,  Will  P,  Berry,  Jr. 


Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 


CORONERS: 

PEES: 


A coroner  of  a third  class  county 
is  not  entitled  to.  retain  fees  in 
addition  to  salary  provided  by  law 


January  22,  1953 


FILED 

Honorable  J.  W.  Thurman  " 

Prosecuting  Attorney  of 
Jefferson  County 
Hillsboro,  Missouri 


Dear  Sir: 

Reference  is  made  to  your  recent  request  for  an  official 
opinion  of  this  office  which  request  reads  as  follows: 


'•Recently  we  have  a disastrous  fire 
involving  a Nursing  Home  at  Hillsboro, 

Missouri,  resulting  in  seventeen  fatalities. 

The  inquests  on  all  of  those  that  succumbed 
were  held  the  following  day  in  the  school 
gymnasium  in  Hillsboro,  Missouri.  One  Jury 
heard  all  of  the  evidence  and  rendered  seventeen 
separate  verdicts.  The  Coroner  has  caused  seven- 
teen copies  of  the  transcript  of  the  testimony 
to  be  prepared  and  has  submitted  seventeen  sepa- 
rate bills  to  the  County  Court  for  allowance. 

The  Court  takes  the  position  that  under  Sec.  58.520, 
R.  S.  Mo.,  19^9,  that  the  County  is  liable  for  the 
payment  of  only  one  fee.  I agree  that  under  this 
Section  the  Coroner  shall  not  be  allowed  fees  for 
his  services  in  each  of  the  individual  cases  but 
it  seems  to  me,  that  the  transcripts  of  the  testi- 
mony and  of  the  other  records  should  be  separately 
made  and  indexed  and  that  the  County  should  pay 
the  costs  incident  thereto. 


"Will  you  please  give  us  your  opinion  as  to 
whether  or  not  this  is  the  correct  construction 
of  the  provisions  of  Sec.  58.520." 


Honorable  J.  W.  Thurman 


Section  58.520,  RSMo  19^9,  to  which  you  refer,  providing  for 
fees  of  coroners,  was  originally  enacted  in  1807  (1  Terr.  Laws,  page 
166,  Section  7),  and  has  since  been  amended  to  the  present  form. 

Said  section  reads  as  follows: 

"Coroners  shall  be  allowed  fees  for  their 
services  as  follows;  provided,  that  when 
persons  come  to  their  death  at  the  same 
time  or  by  the  same  casualty,  fees  shall 
only  be  paid  as  for  one  examination: 

For  the  view  of  a dead  body  . . . . $5*00 


For  issuing  a warrant  summoning 

each  Jury  of  inquest  75 

For  swearing  each  Jury 50 

For  each  subpoena  for  witnesses 

(all  names  to  be  put  in  one 

subpoena  if  possible)  25 

For  taking  each  recognizance 
(all  names  to  be  put  in  one 
recognizance)  75 

For  going  from  his  residence  to 

the  place  of  viewing  a dead  body 

and  return,  each  mile  08 


"The  above  fees,  together  with  the  fees  allowed 
Jurors,  constables  and  witnesses,  in  all  inauests, 
shall  be  paid  out  of  the  county  treasury  as  other 
demands.  For  performing  the  duties  of  sheriff, 
the  coroners  shall  be  entitled  to  the  same  fees 
as  are  for  the  time  being  allowed  to  sheriffs 
for  the  same  services." 

Prior  to  19^5,  coroners  received  compensation  for  their  services 
under  the  above  section  or  similar  provisions.  In  19^5,  the  legis- 
lature saw  fit  to  place  coroners  on  a salary  basis.  Section  58. 110 
specifies  that  coroners  of  counties  of  the  third  class  shall  receive 
for  their  services  an  amount  specified  therein,  payable  out  of  the 
county  treasury  in  equal  monthly  installments.  This  provision  reads 
as  follows: 

"The  coroner  in  all  counties  of  the  third 
class  shall  receive  for  his  services  annually, 
payable  out  of  the  county  treasury  in  equal 
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Honorable  J.  W.  Thurman 


monthly  installments  the  following:  In 
counties  with  a population  of  less  than  ten 
thousand,  the  sum  of  one  hundred  and  twenty 
dollars;  in  counties  with  a population  of 
ten  thousand  and  less  than  fifteen  thousand, 
the  sum  of  one  hundred  and  eighty  dollars; 
in  counties  with  a population  of  fifteen 
thousand  and  less  than  twenty  thousand,  the 
sum  of  two  hundred  and  forty  dollars;  in 
counties  with  a population  of  twenty  thousand 
and  less  than  twenty-four  thousand,  the  sum 
of  three  hundred  and  sixty  dollars;  in  counties 
with  a population  of  twenty-four  thousand  and 
less  than  thirty  thousand,  the  sum  of  four 
hundred  and  eighty  dollars;  and  in  counties 
having  a population  of  thirty  thousand  and 
more,  the  sum  of  six  hundred  dollars." 

(Underscoring  ours.) 

Section  58.100  enacted  at  the  same  time  as  Section  58. 110,  supra, 
provides  that  a coroner  of  a county  of  the  third  class  shall  charge 
and  collect  fees  accruing  to  his  office,  except  such  fees  as  are 
chargeable  to  the  county  and  shall  report  and  pay  such  fees  to  the 
county  treasurer.  Said  section  reads  as  follows: 

"The  coroner  in  counties  of  the  third  and 
fourth  classes,  shall  charge  and  collect 
on  behalf  of  the  county  every  fee  accruing 
to  his  office  by  law,  except  such  fees  as 
are  chargeable  to  the  county,  and  shall 
report  and  pay  such  fees  over  to  the  county 
treasurer  in  the  manner  provided  by  law." 

By  enacting  Section  58.110  providing  for  the  salary  of  a county 
coroner,  we  are  of  the  opinion  that  such  salary  was  intended  to  be 
full  compensation  for  his  services  and  that  he  would  not  be  entitled 
to  the  fees  provided  in  Section  58.520,  RSMo  19^9. 

In  reading  and  construing  Section  58.110  and  Section  58.100 
together,  we  note  that  the  county  coroner  is  not  required  to  charge  and 
collect  fees  chargeable  to  the  county.  Section  58.520,  supra,  speci- 
fically provides  that  the  fees  therein  allowed  are  to  be  paid  out  of 
the  county  treasury.  Applying  the  above  conclusion  to  the  specific 
question,  we  are  of  the  opinion  that  the  county  coroner  of  the  County 
of  Jefferson  is  not  entitled  to  the  fees  provided  in  Section  58. 520 
for  making  one,  or  more  than  one  transcript  of  the  testimony  or  other 
records  in  an  inquest  since  such  fees  as  therein  provided  are  charge- 
able to  the  county  and  by  Section  58.100  the  county  coroner  is  not 
charged  with  the  duty  of  collecting  and  accounting  for  such  fees. 
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CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  a coroner 
of  a county  of  the  third  class  is  not  entitled  to  fees  for  per- 
forming his  services  in  addition  to  compensation  in  the  form  of 
a salary  as  provided  by  law. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Mr.  Donal  D.  Guffey. 

Yours  very  truly, 


JOHN  M.  DALTON 
Attorney  General 
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RECORDS: 

PUBLIC  OFFICERS: 


Land  patents  on  file  in  the  office  of 
secretary  of  state  may  not  be  altered 
or  cancelled  by  said  officer. 


FILED 

ff 


May  12,  1953 


Honorable  Walter  H.  Toberraan 
Secretary  of  State 
Capitol  Building 
Jefferson  City,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  official 
opinion  of  this  office  which  reads  as  follows: 

"May  we  have  an  opinion  from  you  as 
to  the  procedure  for  correcting  a 
patent  to  the  following  described 
cwamp  Land,  which  was  issued  in  error? 

"The  records  in  this  office  indicate 
that  on  December  £,  1&56,  the  State  of 
Missouri  issued  a patent  in  favor  of 
one  David  A.  Bunch  to  the  following 
described  land: 

"The  Southwest  Quarter  of  the 
Northwest  Quarter  of  Section 
Twenty-eight,  Township,  Thirty- 
six,  Range  Twenty-six,  St.  Clair 
County. 

"It  has  now  been  brought  to  our  at- 
tention that  David  A.  Bunch  never  held 
title  to  this  land. 

"Our  records  further  disclose  Certifi- 
cate No.  5&  signed  by  James  W.  Beck, 


Honorable  Walter  H.  Toberman 


County  Clerk  of  St.  Clair  County, 
dated  November  26,  I856,  certifying 
to  the  Governor  that  this  same  des- 
cribed land  was  sold  to  Samuel  Clifton 
and  the  full  purchase  price  of  $50.00 
was  paid  by  him. 

"The  St.  Clair  County  Abstract  Company, 

Osceola,  Missouri  who  is  attempting  to 
perfect  title  to  this  land  has  advised 
that  the  records  in  St.  Clair  County 
show  that  the  Sheriff  sold  this  land  to 
Samuel  Clifton  on  October  1,  1855*  In- 
dications  point  to  the  possibility  that 
the  clerk  for  the  State  who  copied  the 
patent  made  an  error  in  the  description, 
since  David  A.  Bunch  did  own  land  in  the 
northeastern  part  of  the  county,  accord- 
ing to  the  record  in  Mr.  Toalson's  Ab- 
stract Office." 

Certain  swamp  lands  were  granted  to  the  State  of  Missouri 
by  Act  of  Congress,  September  28,  1850.  After  title  to  this  land 
had  thus  been  vested  in  the  State  of  Missouri,  the  State  through 
its  General  Assembly,  by  an  Act  approved  March  31,  1851,  haws 
1850-1851,  page  238,  donated  its  swamp  lands  to  certain  counties 
including  the  County  of  St.  Clair.  Section  3 of  that  Act  pro- 
vides that: 


"Whenever,  in  the  judgment  of  said 
county  courts,  it  shall  be  the  interest 
of  said  counties  so  to  do,  they  shall 
order  the  sheriff  to  sell  the  same  in 
such  quantities,  at  such  times  and 
places,  and  on  such  terms  as  they  may 
think  proper;  * * 

Section  4 of  said  Act  then  provided  as  follows: 

"Whenever  full  payment  shall  be  made 
for  any  of  said  lands  by  the  purchaser 
thereof,  the  county  courts  shall  cause 
the  same  to  be  certified  to  the  governor, 
who  shall  thereupon  grant  to  the  purchaser, 
his  heirs  or  assigns,  a patent  for  the  same, 
which  patent  shall  be  signed  by  the  governor, 
countersigned  by  the  secretary  of  state,  and 
be  recorded  in  the  office  of  the  secretary 
of  state." 
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Honorable  Walter  H.  Toberman 


It  appears  from  the  facts  that  you  have  submitted  that  during 
the  year  1?55,  certain  described  property  located  in  St.  Clair 
County  was  sold  by  the  sheriff  and  that  the  county  clerk  of  said 
county  on  November  26,  1856,  certified  to  the  governor  that  full 
payment  had  been  made.  However,  the  records  in  your  office  ap- 
parently show  that  a patent  to  this  same  described  land  was  issued 
on  December  8,  1856,  to  a party  other  than  the  person  who  had  made 
the  purchase  in  1855  and  for  what  reason,  we  do  not  know. 

It  is  noted  that  the  patent  of  Section  3*  supra,  was  issued 
by  the  governor,  signed  by  him  and  countersigned  by  the  secretary 
of  state.  We  do  not  believe  that  such  instrument  as  issued  by 
the  chief  executive  and  now  on  record  for  a period  of  almost  ninety- 
seven  years  can  be  altered,  changed  or  cancelled  by  the  secretary 
of  state* 

We  have  examined  the  statutes  relating  to  the  duties  of  the 
secretary  of  state  and  the  records  of  that  office,  and  find  no 
authority  to  change,  alter  or  cancel  records  there  on  file  and 
not  made  under  the  hand  of  the  person  now  occupying  that  office, 
except  errors  in  description  which  may  be  corrected  as  authorized 
by  Section  446.180.  The  last  noted  section  provides  that  where 
there  exists  errors  in  the  description  of  land  in  a patent,  the 
person  who  has  acquired  title  to  land  intended  to  be  described  in 
the  patent,  may  have  a new  patent  issued  under  the  method  provided, 
correctly  describing  such  land.  This,  however,  does  not  appear  to 
be  the  case  here  involved,  since  apparently  no  patent  was  ever 
issued  to  the  person  who  actually  purchased  the  land. 

Changes  in  public  records  may  be  made  only  by  or  under 
official  authority  and  if  at  the  time  of  the  original  record,  the 
instrument  was  correctly  copied,  the  officer  cannot  subsequently 
alter  the  record  even  though  there  was  a mistake  in  the  original 
instrument.  This  rule  is  stated  in  76  C.  J.  S.,  Records,  page  1? 

It  is  further  stated  that  the  custodian  of  the  public  records  ha 
no  right  to  cancel  a record  without  authority  from  the  same  sou; 
which  reouired  the  record  to  be  made,  76  C.  J.  S.,  Records,  pag 
129. 


The  reason  for  this  rule  we  believe  is  obvious.  A publi' 
record  such  as  here  considered,  is  presumably  correct  and  it 
should  not  be  overturned  or  its  effect  destroyed  when  such  c 
rection,  or  alteration  might  affect  vested  rights  and  there/ 
we  are  of  the  opinion  that  the  patent  to  which  you  refer  ca 
be  altered,  changed  or  cancelled  by  the  office  of  secretar* 
state. 
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Honorable  Walter  H.  Toberrnan 


CQNGIUIQB 


Therefore,  in  the  precise,  it  is  the  opinion  of  this  office 
that  a patent  on  record  in  the  office  of  secretary  of  state  not 
made  under  the  hand  of  the  perron  now  occupying  that  office  may 
not  be  altered,  changed  or  cancelled  or  its  effect  in  any  way 
affected,  except  in  cases  where  there  exists  an  error  in  the 
description  of  land  patented,  as  provided  in  Section  446. 1#0. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Mr.  D.  D.  Guffey. 


Very  truly  yours, 


JOHN  K.  ’ALTON 
Attorney  General 


DUG: hr 


FENCE  LAW:  A School  district  cannot  be  required  to  pay 

its  proportionate  share  for  the  erection  and 
SCHOOL  DISTRICT:  repair  of  a division  fence  under  the  provisions 

of  Section  272. 060,  et  seq.,  RSMo  19^9. 


September  J>,  1953 


Honorable  Gene  Thompson 
Prosecuting  Attorney 
Nodaway  County 
Maryville,  Missouri 

Dear  Mr.  Thompson: 

You  request  an  official  opinion  of  this  department  as  follows 

"Some  time  ago,  a controversy  came  to  my 
office  between  a common  school  district 
in  this  county  and  an  adjoining  land  owner, 
over  a partition  fence. 

"The  school  district  took  the  position  that 
a landowner  had  to  fence  his  land  if  he  so 
desired,  if  it  was  along  the  public  road, 
and  in  the  same  manner,  a land  owner  should 
fence  his  land  if  he  wanted  to  use  it  for 
pasture  if  it  was  adjacent  to  public  school 
grounds . 

"In  other  words,  that  the  partition  fence 
law  did  not  apply  as  against  a right-of-way 
owned  by  a township  road  district  and  in 
the  same  manner  would  not  apply  as  to  public 
land  of  a common  school  district. 

******************************************** 

"The  Superintendent  of  School  of  this  County 
has  requested  me  to  write  you  for  an  opinion 
on  this  question  so  this  is  an  official  re- 
quest from  the  Prosecutor  and  th&  Superin- 
tendent . 

"The  question  is: 

Is  a common  school  district  subject  to 
the  partition  fence  law,  and  can  an  ad- 
joining landowner  require  the  school 


Honorable  Gene  Thompson: 

district  to  maintain  one-half  of  a fence 
around  the  public  school  grounds?" 

The  "partition  fence  law"  which  you  mentioned  in  your  letter 
is  assumed  to  be  the  following  statutes  providing  for  the  erection 
of  fences  between  adjoining  lands  belonging  to  two  or  more  dif- 
ferent persons.  The  following  sections,  all  RSMo  19^9*  deal  with 
the  erection  and  repair  of  what  are  referred  to  in  the  statutes  as 
division  fences: 

"272.060.  Division  fences--rights  of  parties 
in,  how  determined. — Whenever  the  fence  of 
any  owner  of  real  estate,  now  erected  or  con- 
structed, or  which  shall  hereafter  be  erected 
or  constructed,  the  same  being  a lawful  fence, 
as  defined  by  sections  272.010  and  272.020, 
serves  to  enclose  the  land  of  another,  or 
which  shall  become  a part  of  the  fence  enclos- 
ing the  lands  of  another,  on  demand  made  by 
the  person  owning  such  fence,  such  other  per- 
son shall  pay  the  owner  one -half  the  value  of 
so  much  thereof  as  serves  to  enclose  his  land, 
and  upon  such  payment  shall  own  an  undivided 
half  of  such  fence." 

"272.080.  Value  of  fence  may  be  recovered, 
when. --If  the  person  thus  assessed  or  charged 
with  the  value  of  one -half  of  any  fence,  under 
the  provisions  of  this  chapter,  shall  neglect 
or  refuse  to  pay  over  to  the  owner  of  such 
fence  the  amount  so  awarded,  the  same  may  be 
recovered  before  a magistrate,  or  other  court 
of  competent  jurisdiction." 

"272.090.  Fence  to  be  divided  for  purpose  of 
repair. --If  the  parties  cannot  agree  to  the  part 
each  shall  have  and  keep  in  repair,  either  of 
them  may  apply  to  a magistrate  of  the  county 
who  shall  forthwith  summon  three  disinterested 
householders  of  the  township  to  appear  on  the 
premises,  giving  three  days'  notice  to  each  of 
the  parties  of  the  time  and  place  where  said 
viewers  shall  meet,  and  said  viewers  shall, 
under  oath,  designate  the  portion  to  be  kept 
in  repair  by  each  of  the  parties  interested, 
and  notify  them  in  writing  of  the  same." 

"272.IIO.  Division  fences  to  be  kept  in  re- 
pair.— Every  person  owning  a part  of  a division 
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fence  shall  keep  the  same  in  good  repair 
according  to  the  requirements  of  this 
chapter,  and  when  said  division  fence  is  a 
hedge,  shall  properly  trim  the  same  at 
least  once  a year,  to  a height  not  greater 
than  four  and  one -half  feet,  and  to  a breadth 
not  greater  than  three  feet,  and  for  the  pur- 
pose of  trimming  said  hedge  as  aforesaid,  he 
shall  have  the  right  to  enter  upon  any  land 
lying  adjacent  thereto.  Either  party  owning 
land  adjoining  a division  fence  or  hedge  may, 
upon  the  failure  of  any  of  the  other  parties, 
have  all  that  part  of  such  division  fence  be- 
longing to  such  other  parties  repaired,  upon 
the  failure  of  such  other  party  to  do  so,  such 
repairing  or  trimming  to  be  at  the  cost  of  the 
party  so  failing  to  repair  or  trim  his  part  of 
such  fence;  and  the  party  so  repairing  or 
trimming  such  hedge  shall  always  throw  the 
brush  trimmed  off  on  his  own  side  of  such 
hedge;  and  upon  neglect  or  refusal  to  keep 
said  fence  in  repair,  or  to  keep  said  hedge 
trimmed  as  provided  in  this  section,  such 
owner  shall  be  liable  in  double  damages  to 
the  party  injured  thereby,  and  such  injured 
party  may  enforce  the  collection  of  such 
damages  by  restraining  any  cattle  or  other 
stock  that  may  break  in  or  come  upon  his  en- 
closure by  reason  of  the  failure  of  such  other 
party  to  keep  his  portion  of  such  division 
fence  in  repair  and  proceeding  therewith  under 
the  provisions  of  chapter  270,  RS  Mo  1949." 

For  the  purpose  of  this  opinion  it  is  assumed  that 
the  private  landowner  has  erected  a fence  between  his  land 
and  the  land  of  an  adjoining  public  school  in  full  com- 
pliance with  the  requirements  of  the  above  statutes,  and  that 
if  the  school  grounds  were  owned  by  a private  person,  such 
person  would  be  liable  for  payment  of  his  share  of  the  cost 
of  erection  and  repair  of  said  fence.  The  question  is  then 
resolved  whether  a school  district  can  be  assessed  for  its 
proportionate  share  of  said  division  fence. 

There  appear  to  be  no  cases  on  this  specific  point. 

However,  it  is  a fundamental  rule  of  statutory  construction 
that  unless  it  is  clearly  indicated  that  the  intent  of  the 
Legislature  is  to  include  the  State  and  its  subdivisions, 
they  will  not  be  considered  within  the  purview  of  any  particular 
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statute.  This  rule  of  statutory  construction  is  stated  by 
Corpus  Juris,  Volume  59,  Statutes,  Section  653,  Page  1103, 
as  follows: 


"(§  653)  11.  Construction  as  Including  or 
Binding  Government.  The  state  and  its 
agencies  are  not  to  be  considered  as  with- 
in the  purview  of  a statute,  however  general 
and  comprehensive  the  language  of  such  act 
may  be,  unless  an  intention  to  include  them 
is  clearly  manifest,  as  where  they  are  ex- 
pressly named  therein,  or  included  by  neces- 
sary implication.  This  general  doctrine 
applies  with  especial  force  to  statutes  by 
which  prerogatives,  rights,  titles,  or  in- 
terests of  the  state  would  be  divested  or 
diminished;  or  liabilities  imposed  upon  it; 
but  the  state  may  have  the  benefit  of  general 
laws,  and  the  general  rule  has  been  declared 
not  to  apply  to  statutes  made  for  the  public 
good,  the  advancement  of  religion  and  justice, 
and  the  prevention  of  injury  and  wrong." 

The  State  and  its  subdivisions  are  not  mentioned  in 
the  statutes  providing  for  division  fences.  That  school 
districts  are  agencies  of  the  State  within  the  purview  of 
the  above  is  made  clear  by  School  District  of  Oakland  vs. 
School  District  of  Joplin,  102  S.W.  (2d)  909,  l.c.  910: 

" * * * The  school  districts  are  organized 
as  separate  legal  entities.  School  Dist. 

No.  7 v.  School  Dist.  of  St.  Joseph,  184 
Mo.  140,  156,  82  S.W.  1082,  1086.  They 
are  public  corporations,  form  an  integral 
part  of  the  state,  and  constitute  that  arm 
or  Instrumentality  thereof  discharging  the 
constitutionally  intrusted  governmental 
function  of  imparting  knowledge  and  intelli- 
gence to  the  youth  of  the  state  that  the 
rights  and  liberties  of  the  people  be  pre- 
served. * * *" 


It  further  appears  unlikely  that  the  Legislature  in- 
tended to  make  it  possible  for  a private  individual  to  usurp 
the  discretion  of  the  School  Board  in  determining  whether 
school  grounds  should  be  enclosed,  and  create  an  involuntary 
liability  for  something  which  the  school  board  in  the  exercise 
of  its  governmental  function  may  have  decided  was  undesirable. 
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CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that  a 
school  district  cannot  be  required  to  pay  a proportionate 
share  for  the  erection  and  repair  of  a division  fence  under 
the  provisions  of  Section  272. 060,  et  seq.,  RSMo  19^9. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  Paul  McGhee. 

Yours  very  truly. 


PMcG: irk 


JOHN  M.  DALTON 
Attorney  General 


GOAL'S:  tfnen  a complainant  filed  an  affidavit  charging  a 

felony,  anc  a warrant  was  issued  ana  the  defendant 
: s arrested,  but  before  a preliminary  examination 

was  neld  complainant  dismissed  the  charge,  the  magistrate 
oefore  whom  the  proceeding  was  instituted  was  entitled 
to  a fee  of  ,,2.;?0;  tnat  the  arresting  officer  making 
the  arrest  was  entitled  t^  a fee  of  a., JO;  tnat  if 
the  sheriff  rendered  any  other  compensable  services, 
these  are  costs,  anc  that  if  witnesses  had  been 
subpoenaed  the  cost  thereof  woulc.  also  accrue. 


September  2l\.,  1%  3 
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Honorable  Donald  1.  Tnomasson 
Prosecuting  Attorney 
Pollinger  County 

marble  Hill,  Missouri 

Dear  r.  Thomas son: 

This  department  is  in  receipt  of  your  recent  request 
for  sn  official  opinion.  You  thus  state  your  request: 

"I  would  ap^reclste  an  opinion  on 
the  following  question:  When  a 
complainant  files  an  affidavit  under 
cath  charging  a felony  and  a warrant 
is  issued  anc  the  defendant  is  .•.’rreet- 
ed,  and  before  a preliminary  examina- 
tion is  had  complainant  die  isses  the 
charge,  who,  il’  anyone,  is  entitled  to 
fees  for  costa?" 

to  here  direct  attention  to  paragraph  2 of  Section 
14.83«610,  rtS  o 1949,  which  rends  as  follows: 

"2.  In  each  criminal  proceeding  and 
in  each  prsliminary  hearing  i.  iatituted 
in  any  magistrate  court,  a , glstrate 
court  fee  of  two  dollars  and  fifty 
cents  shall  be  allowed  and  collected  to 
be  in  full  for  the  service*  of  the 
magistrate  or  the  clerk  of  said  curt. 

Such  fees  shall  be  charged,  collected 
and  disposition  t .ereof  shall  be  iade 
as  provided  by  law  applicable  thereto •" 

In  the  situation  which  you  present  a prellmiiiary  hear- 
ing wa3  "instituted"  by  a complainant  filing  an  affidavit 
charging  a felony  In  the  Magistrate  Court*  Upon  the  basis 
of  this  affidavit  a warrant  for  arrest  was  Issued  by  the 
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Magistrate  Court#  and  therefore,  the  charge  of  £2*50#  as 
provided  above,  accrued,  even  though  the  claimant  dis- 
missed his  charge  before  a preliminary  hearing  could  be 
held.  Therefore,  the  Magistrate  would  be  entitled  to  a 
fee  of  ;2.50. 

Section  57*290,  RSMo  1949,  states,  in  parts 

••Sheriffs,  county  marshals  or  other 
officers  shall  be  allowed  fees  for 
their  services  in  criminal  cases  and 
for  all  proceedings  for  contempt  or 
attachment  as  follows! 

"For  serving  and  returning  each 
caplag,  for  each  defendant.  • . n*1,Q0. 

Therefore,  in  the  situation  which  you  present,  the 
arresting  officer  would  be  entitled  to  a fee  of  £1,00  for 
making  the  arrest. 

So  far  as  it  appears  from  your  letter  the  above  was 
all  that  was  done.  If  the  Sheriff  has  rendered  any  other 
services  in  the  matter  which  are,  by  statute,  compensable, 
including  mileage,  these  are  costs.  If  witnesses  have  been 
subpoenaed  before  the  charge  Is  dis  :issad  the  cost  therefor 
would,  of  course,  accrue. 

CONCLUSION 


It  is  the  opinion  of  this  department  that  when  a com- 
plainant filed  an  affidavit  charging  a felony,  and  a warrant 
was  issued  and  the  defendant  was  arrested,  but  before  a pre- 
liminary examination  was  held  complai  nant  dismissed  the  charge, 
the  Magistrate  before  whom  tne  proceeding  was  Instituted  was  en- 
titled to  a fee  of  £2.50}  that  the  arresting  off leer making  the 
arrest  was  entitled  to  a fee  of  ;1*00;  that  If  the  Sheriff 
rendered  any  other  compensable  services,  these  are  costs,  and 
that  If  witnesses  had  been  subpoenaed  the  cost  thereof  would 
also  accrue. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Mr.  Hugh  P.  Williamson. 

Very  truly  yours. 


HPW/.av 


JOHN  M.  DALTON 
Attorn  ey  General 


An  increased  tax  rate  as  authorized  by  a vote 
of  the  residents  of  a school  district  and 
certified  to  the  county  clerk  after  taxes  have 
already  been  extended  should  be  carried  in  a 
supplemental  tax  book. 


October  7,  1953 


Honorable  Donald  P.  Thomasson 
Prosecuting  Attorney  of 
Bollinger  County 
Marble  Hill,  Missouri 

Dear  Sir: 

Reference  is  made  tp  your  recent  request  for  an  official 
opinion  of  this  office  which  request  reads  as  follows: 

"This  past  June  Mr.  Homer  F.  Williams, 
former  Prosecuting  Attorney  of  Bollinger 
County,  Missouri,  wrote  to  you  at  the 
request  of  the  County  Clerk  concerning 
a school  tax  levy  which  was  then  being 
voted  upon  as  to  how  late  a date  prior 
to  the  thirty-first  day  of  October,  the 
County  Clerk  might  extend  the  school 
taxes  as  certified.  At  this  time  the 
County  Clerk  of  Bollinger  County  has 
extended  the  taxes  on  the  county  tax 
books. 

"In  your  opinion  of  July  16,  prepared 
by  your  Assistant,  Mr.  Will  F.  Berry, 

Jr.,  you  state  as  follows:  *0n  the 
other  hand,  if  insufficient  time  in 
fact  does  not  remain,  or  if  the  prior 
extension  of  levies  has  been  made,  then 
we  do  not  think  that  the  County  Clerk 
can  be  held  negligent  in  the  discharge 
of  the  duties  of  his  office  in  failing 
to  extend  the  duly  certified  taxes.* 
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"The  questions  are  as  follows: 

"(1)  Does  the  County  Clerk  have  a 
duty  to  change  the  already  extended 
levies  giving  credit  to  a new  levy 
being  passed  by  a recent  vote  of  a 
school  district  if  there  is  sufficient 
time  to  extend  a new  levy? 

"(2)  If  there  is  insufficient  time  to 
extend  the  new  levy,  is  the  County 
Clerk  authorized  to  hire  additional 
help  to  accomplish  this  prior  to  October 
31? 

"(3)  If  none  of  the  above  may  be 
allowed,  is  there  a means  whereby 
school  buses  may  be  provided  for 
children  in  a reorganized  school  district 
where  there  are  insufficient  funds  as  a 
result  of  a tax  levy  being  passed  too 
late  to  be  extended  prior  to  October  31 
of  the  current  year? 

"I  would  appreciate  an  answer  at  your 
earliest  convenience  in  order  that  some 
means  of  transportation  may  be  provided 
for  the  children  in  this  reorganized 
school  district," 

You  first  inquire  whether  a county  clerk  is  under  a duty  to 
change  the  tax  book  to  show  an  increased  tax  rate  voted  by  a 
school  district  and  certified  to  the  county  clerk  after  he  has 
once  extended  the  taxes  based  upon  an  estimate  of  the  board  of 
directors  supplied  earlier*  In  other  words,  the  taxes  (based 
upon  the  board  of  directors  estimates)  were  extended  in  the 
tax  books  prior  to  the  time  that  the  increased  tax  rate  as 
voted  was  received  by  the  county  clerk. 

Under  the  provisions  of  Section  165*077,  RSMo  1949,  boards 
of  directors  of  each  school  district  are  required  annually  on  or 
before  the  fifteenth  day  of  May  of  each  year  to  make  an  estimate 
of  the  anticipated  needs  and  rate  of  levy  required  to  produce 
sufficient  income  to  operate  the  respective  schools  for  the  en- 
suing year. 

The  Supreme  Court  of  Missouri,  in  construing  this  provision 
has  held  that  such  an  estimate  after  having  been  filed  may  be 
withdrawn  and  a new  estimate  and  a new  proposed  tax  levy  substi- 
tuted in  lieu  thereof,  if  such  action  be  taken  prior  to  the 
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original  estimate  having  been  acted  upon.  We  direct  your 
attention  to  the  case  of  Lyons  v.  School  District,  311  Mo.  349, 
from  which  we  quote: 

"*  * *The  estimate  filed  under  the 
provisions  of  section  11142  may  be 
withdrawn,  and  revised  estimates 
may  be  substituted,  if  done  before 
the  first  estimates  were  acted  upon, 
and  a valid  levy  may  be  made  upon 
such  revised  estimates.  State  ex  rel. 
v.  Phipps,  143  Mo.  31,  49  S.  W.  365." 

We  are  of  the  opinion  that  the  same  rule  would  prevail  in 
the  instant  case,  and  since  the  increased  tax  rate  as  directed 
by  the  voters  of  the  district  was  not  received  by  the  county 
clerk  until  after  the  prior  certification  had  been  acted  upon, 
he  is  under  no  duty  to  change  the  tax  book  to  show  the  increased 
rate  prior  to  the  delivery  of  the  book  to  the  collector  on  or 
before  October  31st.  This,  of  course,  would  not  deprive  a 
district  of  the  additional  revenue  since  we  believe  that  Section 
137*300,  RSMo  1949,  provides  for  the  procedure  to  be  followed  when 
such  a situation  exists.  Said  section  provides: 

"When  for  any  cause  there  has  been  a 
failure  to  levy  the  state,  county, 
school  or  other  taxes,  or  any  portion 
thereof,  or  to  extend  and  authenticate 
the  same  for  the  use  of  the  collector, 
or  to  make  out  and  deliver  to  the  col- 
lector a proper  tax  book  for  the  collec- 
tion of  the  same,  as  required  by  law,  in 
any  county  for  any  year  or  years,  the 
clerk  of  the  county  court  of  such  county 
for  the  time  being,  when  so  required  for 
such  state  taxes  by  the  state  tax  commis- 
sion, and  for  such  county,  school  or  other 
taxes  by  the  county  court,  shall  make  a 
supplement  tax  book  for  such  year  or  years. 

Such  supplemental  tax  book  shall  be  made 
upon  the  assessments  for  the  year  or  years 
for  which  the  taxes  should  have  been  levied, 
or  where  there  has  been  a failure  to  assess 
the  property,  upon  the  assessment  made  as 
required  by  section  137*295,  the  taxes  for 
each  year  to  be  in  a separate  book  and  to 
be  levied  for  such  state,  county,  school 
and  other  taxes,  or  portions  of  the  same. 


S' 
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as  had  failed  to  be  levied  and  collect- 
ed at  the  proper  time.  In  making  said 
supplemental  tax  book,  and  in  all  sub- 
sequent proceedings  thereon,  the  county 
court,  clerk  of  the  same  and  the  collector 
shall  be  governed  by  the  same  law  as  is 
now  or  at  the  time  then  being  or  may  be 
in  force  for  the  same  duties,  and  shall 
receive  the  same  compensation  as  is  now 
or  at  the  time  then  being  or  may  be  pro- 
vided by  law  for  similar  duties;  pro- 
vided, that  whenever  such  taxes  or  any 
portion  of  them  shall  have  been  paid 
upon  defective  or  illegal  tax  books,  the 
amounts  so  paid  shall  not  be  charged  in 
such  supplemental  tax  books,  and  when 
any  such  taxes  have  been  paid  in  full 
upon  any  property,  the  same,  with  the 
description  of  said  property  and  the 
name  of  the  owner  thereof,  shall  be 
omitted  from  such  supplemental  tax  book.” 

In  view  of  the  above  noted  provisions,  the  residents  of  the 
school  district  will  be  liable  for  the  payment  of  the  tax  voted, 
inasmuch  as  the  county  clerk  of  the  county  would  be  required  to 
prepare  a supplement  tax  book  for  the  use  of  a county  collector 
upon  which  the  tax  levy  voted  by  the  district  would  be  properly 
and  subsequently  collected. 

Having  answered  your  first  question  in  the  negative,  we  do 
not  deem  it  necessary  to  answer  the  following  two  questions. 

CONCLUSION 

Therefore  it  is  the  opinion  of  this  office  that  a county 
clerk  is  under  no  duty  to  change  taxes  already  extended  on  the 
tax  book  based  upon  the  estimate  of  the  board  of  directors  to 
show  an  increased  tax  voted  by  the  district  and  submitted  to 
the  county  clerk  subsequent  to  such  extension,  but  that  the 
increased  tax  would  properly  appear  in  a supplemental  tax  book 
prepared  by  the  county  clerk  under  the  circumstances  and  in  the 
method  provided  under  Section  137.300,  RSMo  1949. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  D.  D.  Guffey. 

Very  truly  yours, 


JOHN  M.  DALTON 
Attorney  General 
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CORPORATIONS:  Secretary  of  State  may  not.  refuse  to  issue 

certificate  of  incorporation  because  purpose 
SECRETARY  OF  STATE:  of  corporation  might  be  used  in  violation  of 

law;  should  refuse  to  issue  certificate  of 
incorporation  to  business  corporation  which 
uses  word  "benevolence”  as  part  of  corporate 
name. 


December  10,  1933 


Honorable  Walter  H.  Toberman 
Sacra tary  of  State 
Jefferson  City,  Missouri 

Attention*  Job.  W.  Mosby 

Corporation  Counsel 

Dear  Sir* 

We  have  received  your  request  for  an  opinion  of  this  office 
on  the  following  quest ions* 

"l.  May  a corporation  be  organised  under 
Chapter  351*  R.8.  Mo.,  1949#  to  conduct 
the  purposes  as  set  out  in  Article  Eight 
of  the  enclosed  proposed  Articles  of 
Incorporation  of  ’Burks  United  Order  of 
Benevolence  of  America,  Inc.*? 

"Upon  request  by  the  Corporation  Department 
of  the  Secretary  of  State’s  Office  the 
attorneys  for  the  above  named  corporation 
have  supplied  the  Corporation  Department 
with  a copy  of  a proposed  prearranged  burial 
plan  agreement,  a copy  of  which  is  herewith 
enclosed  for  your  use  in  determining  the 
true  intent  of  the  corporation  as  expressed 
in  Article  Eight  of  the  proposed  Articles 
of  Incorporation  of  ’Burks  United  Order  of 
Benevolent  of  America,  Inc,* 

"2.  In  view  of  the  fact  that  Chapter  352, 

R.S.  Mo. j 1949,  governs  the  formation  of 
benevolent  corporations  and  Section  351.110, 

R,  S.  Mo.V  1949  provides  that  the  corporate 
name  shall  not  contain  any  word  or  phrase 
which  indicates  or  Implies  that  It  is  or- 
ganized for  any  purpose  other  than  a pur- 
pose for  which  corporations  may  be  organized 
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under  this  chapter  - may  the  word  ’benevo- 
lence1 as  It  appears  in  Article  One  of  the 
enclosed  Articles  be  used  in  the  corporate 
name  of  the  corporation  organized  under 
Chapter  3 

’’The  opinion  of  the  Attorney  General  to 
question  No,  1 is  requested  in  view  of  the 
fact  that  the  proposed  purpose  of  the  above 
named  corporation  may  be  an  invasion  upon 
the  Insurance  laws  of  this  state, 

’’The  opinion  to  question  No,  2 is  requested 
In  view  of  the  faet  that  this  department 
has  been  unable  to  discover  legislative  or 
judicial  authorization  of  the  use  of  such 
word  in  the  name  of  a business  corporation,” 


The  purposes  set  out  in  Article  Eight  of  the  proposed 
Articles  of  Incorporation  of  ”Burk8  United  Order  of  Benevolence 
of  America,  Ino.,”  are  as  follows* 


’’Undertaking,  embalming  and  directing  of 
funerals  of  deceased  per sons ; the  building 
and  maintenance  of  a funeral  chapel,  and 
the  dealing  in  and  the  selling  of  coffins 
and  caskets,  and  all  such  property  and  goods, 
wares,  and  merchandise  as  are  incidental  to 
and  used  in  the  business  of  undertaking  and 
for  morticians,  and  also  the  buying,  owing 
holding  selling,  letting,  leasing,  and  deal- 
ing in  and  with  real  and  personal  property 
of  every  kind  and  nature  and  also  the  owing 
and  operating  of  motor  vehicles  and  such 
other  modes  or  vehicles  of  conveyance  for  hire 
which  motor  vehicles  or  other  conveyances  now 
or  maybe  used  in  the  ordinary  oourse  of  the 
business  of  undertaking,  embalming  and  funeral 
directing,  and  the  selling,  renting,  letting, 
leasing  of  funeral  motor  Vehloles  of  any  kind 
or  make  for  hire  to  other  morticians,  under- 
taking, embalmers,  or  other  such  person  or 
persons  who  may  have  or  need  the  use  of  funeral 
vehicles,  and  also  entering  into  pre-arranged 
burial  contracts  for  deceased  persons,  provided 
said  contracts  are  not  violative  of  any  of  the 
state  insurance  law  or  laws  or  any  law  or  laws 
of  this  state  and  country;  to  give  all  possible 
moral  and  material  aid  to  persons  holding 
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policies  under  the  said  pre-arranged  burial 
plan?  to  dispense  aid  and  provide  for  the 
mutual  assistance  of  members  of  the  pre- 
arranged burial  plan;  to  aid  in  the  improve- 
ment of  health  conditions  and  the  ownership 
of  better  homes  among  its  policy  holder  and 
members*” 

The  enclosed  contract  provides  for  the  purchase  from  the 
corporation  of  articles  and  services  in  connection  with  funerals* 
The  contract  also  provides  for  payment  of  a sum  specified  therein 
in  weekly  installments*  We  are  enclosing  herewith  copy  of  an 
opinion  of  this  office  dated  June  7,  1949#  addressed  to  Honorable 
William  I»ee  Dodd,  Prosecuting  Attorney  of  Ripley  County*  In 
that  opinion  this  offioe  had  under  consideration  a contract  quite 
similar  to  that  which  this  corporation  proposes  to  issue*  It 
was  concluded  that  such  contract  was  not  illegal  on  its  face 
although  it  might  be  so  employed  as  to  be  an  insurance  contract 
issued  without  compliance  with  insurance  laws. 

Such  being  the  nature  of  the  contract  proposed  to  be  issued 
by  this  corporation,  we  feel  that  the  Secretary  of  State  would 
not  be  justified  in  refusing  to  issue  a certificate  of  incorpora- 
tion because  of  the  possibility  of  abuse  of  a power  which  it  is 
proposed  to  confer  upon  the  corporation.  The  rule  regarding  the 
duty  of  the  Secretary  of  State  in  such  regard  is  stated  In  18 
C.J.S.,  Corporations,  Section  59,  page  443,  as  follows* 

"Under  some  statutes,  application  must  be 
made  to  the  governor,  secretary  of  state, 
or  other  officer  for  approval  by  him  of  the 
articles,  certificate,  or  charter,  or  which 
provide  for  the  filing  of  the  articles, 
certificate,  or  charter  with  the  secretary 
of  state  or  other  officer,  and  expressly  or 
impliedly  permit  him  to  refuse  to  file  the 
same  if  it  is  not  in  proper  form  or  does  not 
come  within  the  statute.  Under  such  a 
statute,  the  secretary  of  state  or  other 
officer,  although  generally  a ministerial 
officer.  Is  clothed  with  a quasi- judicial 
judgment,  and  he  may  and  should  refuse  to 
approve  articles  or  a certificate  or  charter 
if  it  is  not  in  proper  form  and  not  in  ac- 
cordance with  the  statutory  requirements; 
if  It  Is  for  a purpose  whioh  is  unauthorized 
by  the  statute  or  contains  unauthorized  pro- 
visions; if  it  Is  for  an  unlawful  purpose 
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or  contains  unlawful  provisions}  or  where 
it  plainly  appears  from  the  charter  itself 
that  the  functions  of  the  proposed  corpora- 
tion are  impossible  of  performance.  If. 
however.  xuaazaaM  fir.tl.cJAS.r  oeP.tlfl,g.a.t<p.» 
oz  char  ter,  la  in  p.r, gp.gr  fc.m  ,aM  la  Isr  m 
authorised  and  lawful  purpose,  ha  gmsEaliZ 
la  hsamd  In  ap mma  lha  ama#  aflAhaagfa  there. 
la  an  apBcnhanaiaa  that,  mliiiak  contem- 
plate. dalag.  aamathina  In  xlglatlaa  g£  ths 
law*  g£  fflnx  aarlam  acta  nltra  vires..  In 
such  a case  his  duties  are  purely  ministerial, 
and  he  cannot  go  outside  of  the  application 
and  proposed  charter  and  determine  disputed 
questions  of  fact  on  the  evidence,  but  such 
questions  must  be  left  for  the  courts  after 
the  charter  has  been  granted.  #.  # *" 

( Emphasis  ours . ) 

Under  Section  35>1.060,  RSMo  191+9#  the  Secretary  of  State 
is  required  to  issue  a certificate  of  incorporation  if  he  "finds 
that  the  articles  of  association  conform  to  law."  We  do  not 
believe  that  this  would  authorize  his  refusal  to  approve  article 
of  incorporation  on  the  grounds  that  powers  conferred  therein 
might  be  abused  when  such  power  is  not  on  its  face  contrary  law. 

As  for  your  second  question.  Section  351.110(2),  RSMo  19^9, 
provides* 


"The  corporate  name 

v-  •»  «•  « # 

"(2)  Shall  not  contain  any  word  or  phrase 

which  indicates  or  implies  that  it  is  or- 
ganized for  any  purpose  other  than  a purpose 
for  which  corporations  may  be  organized 
under  this  chapter} 

■85-  i'c  *- 

Section  35l»020,  RSMo  191+9,  provides* 

"Corporations  for  profit  except  banking 
insurance,  railroad  corporations,  building 
and  loan  associations,  saving  banks  and 
safe  deposit  companies,  oredit  unions, 
mortgage  loan  companies,  union  stations. 
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trust  companies  and  exposition  companies 
may  be  organized  under  this  chapter  for 
any  lawful  purpose  or  purposes." 

Chapter  352*  -RSMo  1949#  provides  for  the  organization  of 
benevolent  associations  or  corporations*  Section  352,010, 

RSMo  1949#  provides: 

"Any  number  of  persons  not  less  than  three, 
who  shall  have  associated  themselves  by 
articles  of  agreement  in  writing,  as  a 
society*  company,  association  or  organiza- 
tion formed  for  benevolent*  religious* 
scientific,  fraternal-beneficial,  or  edu- 
cational purposes*  may  be  consolidated  and 
united  Into  a corporation*  Such  articles 
of  agreement  may  be  organic  regulations* 
or  a constitution,  or  other  form  of  associa- 
tion* and  any  corporate  name*  not  already 
assumed  by  another  corporation,  may  be 
chosen  as  the  title  of  the  corporation; 
provided,  always,  that  the  purpose  and  scope 
of  the  association  be  clearly  and  fully  set 
forth,” 

Section  352.0^0,  RSMo  1949*  provides: 

"No  association,  society  or  company  formed 
for  manufacturing,  agricultural  or  business 
purposes  of  any  kind,  or  for  pecuniary  profit 
In  any  form,  nor  any  corporation  having  a 
capital  stock  divided  into  shares,  shall  be 
Incorporated  under  this  chapter;  provided, 
that  any  company  formed  to  erect  a building 
for  the  exclusive  use  of  a society  within 
the  purview  of  this  article,  without  pecuniary 
consideration  from  such  society,  may  become 
a body  corporate  under  this  ohapter  notwith- 
standing it  has  a capital  stock  in  shares, 
and  may  receive  subscriptions  to  such  stock, 
to  be  paid  in  real  estate.  In  money,  property 
or  services  rendered  to  such  company." 

Under  these  statutes  a wholly  different  method  of  organiza- 
tion and  operation  of  profit  and  not  for  profit  corporations  is 
prescribed.  Section  351*020,  supra,  deals  with  corporations 
organized  for  profit.  The  corporation  here  involved  is  proposed 
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to  be  organized  under  Chapter  351#  RSMo  194-9#  dealing  with 
corporations  organized  for  profit.  However,  the  use  of  the 
word  "benevolence w in  its  corporate  name  definitely  connotes 
an  organization  for  nonprofit  purposes.  The  term  is  defined 
in  10  G. J,S,#  page  3l)JL,  as  follows: 

"BENEVOLENCE . According  to  the  etymology 
and  original  usage,  the  word  means  generally 
the  wishing  or  willing  well  to  others.  The 
tern  has  been  specifically  defined  as  meaning 
the  desire  to  alleviate  suffering  or  promote 
happiness;  the  disposition  to  promote  the 
moral  well-being  of  man  and  so  increase  his 
happiness;  the  disposition  to  seek  the  well- 
being or  comfort  of  others;  kindliness  of 
heart;  love  to  mankind;  moral  good  will  to 
all  sentient  beings;  also,  as  any  act  of 
kindness;  the  doing  of  a kind  or  helpful 
action  toward  another,  under  no  obligation 
except  an  ethical  one;  well  doing.  While 
sometimes  synonymous  with  ’charity*  it 
covers  more  ground  than  charity,  & * «■" 

In  view  of  the  meaning  of  the  tern  "benevolence,"  we  are 
of  the  opinion  that  Section  351*1X0(2),  supra,  prohibits  the 
use  of  such  word  as  a part  of  the  name  of  a corporation  or- 
ganized for  profit  under  Chapter  351#  RSMo  194-9.  The  possibility 
of  misleading  the  public  by  the  use  of  such  word  by  a business 
corporation  is  obvious,  and  it  is  our  opinion  that  the  prevention 
of  such  misleading  effect  is  the  purpose  of  Section  351,110, 

"Statutory  regulations  as  to  the  name  which  may  be  adopted 
by  a corporation  must  be  observed  and  on  failure  to  comply  with 
such  regulations  a certificate  of  incorporation  of  the  filing 
thereof  may  and  should  be  refused,"  18  C»J,S,,  Corporations, 
Section  167,  page  5&3*  See  State  ex  rel,  Hutchinson  v,  McGrath, 
92  Mo,  355#  5 S.W.  29. 


CONCLUSION 

Therefore,  It  is  the  opinion  of  this  office  that: 

1,  The  Secretary  of  State  cannot  refuse  to  issue  a certifi- 
cate of  incorporation  to  a corporation  which  proposes  to  engage 
in  the  sale  of  prearranged  funerals,  it  not  appearing  on  the  face 
of  said  articles  of  Incorporation  or  the  contract  which  the 
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corporation  proposes  to  Issue  that  said  corporation  will  operate 
in  such  a manner  as  will  be  in  violation  of  the  laws  of  this 
state;  and 

2*  The  Secretary  of  State  should  refuse  to  issue  a certifi- 
cate of  incorporation  under  the  general  and  business  corporation 
act  (Chapter  3^1,  RSMo  19^9)  to  a corporation  organized  for 
profit  which  has  the  word  M benevolence”  as  part  of  its  corporate 
name* 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Robert  R.  Welborn. 


Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 

RRWi  ml 
Snc. 


COURTS:  Counties  having  more  than  one  magistrate  judge 

DISTRICTS:  are  to  be  divided  into  districts  as  equal  in 

MAGISTRATE:  population  as  may  be  determined  by  the  body 

STATUTES:  authorized  to  make  such  division;  but  that  the 

discretion  of  such  body  is  limited,  and  subject 
to  review  by  the  Courts.  The  division  of  Jackson  County  into  magis- 
trate districts,  the  smallest  district  having  a population  of  49»105» 
and  the  largest  district  having  a population  of  99,476  would  be  so 
grossly  unequal  in  population  as  to  constitute  an  abuse  of  discretion 
of  the  body  making  such  division.  That  portion  of  Section  432.040, 
RSMo  1949,  requiring  redistricting  of  county  into  magistrate  districts 
to  be  done  within  sixty  days  after  order  of  the  Circuit  Court  is 
directory. 


December  31»  1953 


Honorable  Win.  &•  Tipton 

Attorney,  board  of  Election  Commissi oners 
County  Courthouse 
Kansas  City  6,  .\issouri 

Dear  sirs 

By  letter  of  December  5#  1953»  y°u  requested  an  official 
opinion  of  this  department  as  follows: 

" Pursuant  to  our  telephone  conversation,  I 
am  requesting  a formal  opinion  on  behalf  of 
the  Kansas  City  board  of  Election  Commissi oners 
concerning  the  necessity  for  redistricting  the 
magistrate  districts  of  Jackson  County,  Mis- 
souri. pursuant  to  a court  order  made  by  the 
Honorable  John  R.  James  in  the  Circuit  Court 
in  Independence,  Missouri  on  October  10,  1953* 
an  additional  magistrate  district  was  created 
for  JacKSon  county. 

"At  the  present  time,  there  are  six  magistrate 
districts;  and  the  appointment  of  an  additional 
magistrate  will  increase  the  number  to  seven 
districts. 

"Under  the  provisions  of  oectlun  432.010,  KStfo. 
1949,  the  Kansas  City  Election  Board  and  the 
Jacxson  County  Election  Board  met  in  a joint 
session  for  the  purpose  of  redlstriutlng  the 
Jackson  County  magistrate  districts.  Also 
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present  at  this  meeting  were  the  magistrates 
and  their  constables.  It  seemed  to  be  the 
desire  of  the  two  Boards,  the  magistrates  and 
constables  that  the  districts  be  left  the  same 
within  Kansas  City  and  that  the  rest  of  Jackson 
County  should  be  divided  into  two  districts. 

The  population  in  the  magistrate  districts, 
one  to  six  inclusive,  is  as  follows:  (1) 

79,330;  (2)  33,590;  (3)  99,476;  (4)  37,961; 

(5)  37,463;  the  preceding  districts  being 
within  the  city  limits  of  Kansas  City;  and 

(6)  93,210  being  the  remainder  of  Jackson 
County. 

"v.e  would  like  to  know  if,  under  the  provi- 
sions of  the  above-quoted  section,  we  would 
be  able  to  divide  the  county  into  magistrate 
districts  as  suggested  above;  or  whether  we 
must  divide  the  county  into  seven  districts 
of  equal  population. 

"The  Section  432.010  also  provides  that  this 
redistricting  must  be  done  within  60  days  after 
the  order  of  the  court,  and  we  would  like  to 
know  if  it  would  be  possible  to  delay  this  for 
a period  of  time,  taking  into  consideration  that 
the  Boards  have  already  met  and  are  presently 
working  on  the  problem." 

Article  V,  Section  13,  Constitution  of  Missouri,  194i?*  pro- 
vides for  the  establishment  of  magistrate  courts  and  provides  for 
increase  in  number  of  magistrates  in  any  particular  county,  by 
order  of  the  circuit  court,  as  follows: 

"Magistrate  courts --probate  Judges— number  of 
magi8trates--salaries.— There  shall  be  a 
magistrate  court  in  each  county.  In  counties 
of  30,000  inhabitants  or  less,  the  probate 
judge  shall  be  judge  of  the  magistrate  court. 

In  counties  of  more  than  30,000  and  not  more 
than  70,000  inhabitants,  there  shall  be  one 
magistrate.  In  counties  of  more  than  70,000 
and  less  than  100,000  inhabitants  there  shall 
be  two  magistrates.  In  counties  of  100,000 
inhabitants  or  more  there  shall  be  two  magis- 
trates, and  one  additional  magistrate  for  each 
additional  100,000  inhabitants,  or  major  fraction 
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thereof.  According  to  the  needs  of  justice 
the  foregoing  number  of  .uagi-'s  trates  In  any 
county  may  be  increase?  by  not  more  'tHan  two, 
or  such  Increased  number  may  be  decreased. 

By  order^of  the  circuit  court  on  petition, 
and  ai*ter  hearing  on  not  less  tHar,  thirty 
clays  public  notice,  the  salaries  of  magistrates 
shall  be  paid  from  the  source  or  sources  pre- 
scribed by  law.  (Emphasis  ours). 

Article  V,  Section  19»  Constitution  of  Missouri,  194l>*  pro- 
vides for  division  of  counties  having  more  than  one  magistrate 
into  districts: 


"Magistrate  districts— Jurisdiction  of  district 
magistrates— organized  magistrate  courts . — 

After  each  census  of  the  United  States  the  \ 
boards  of  election  commissioners,  or  if  none, 
the  county  courts,  shall  divide  counties  having 
more  than  one  magistrate  Into  districts  of  compact 
and  contiguous  territory,  as  nearly  equal~~ln 
population  as  ‘may  be.  In  each  of  which  one  magis- 
trate shall  be  elected.  Each  of  such  magistrates 
shall  have  jurisdiction  coextensive  with  the  county, 
and  the  magistrates  may  organize  into  a court  or 
courts  with  divisions."  (Emphasis  ours). 

Section  Id  of  Article  V is  implemented  by  legislative  enact- 
ment of  Section  4^2.010(3)  as  follows: 

"According  to  the  needs  of  Justice,  the  foregoing 
number  of  magistrates  in  any  county  may  be  in* 
creased  by  not  more  than  two,  or  such  increased 
number  may  be  decreased,  by  order  of  the  circuit 
court,  on  petition  of  five  hundred  qualified 
voters  of  the  county,  and  after  hearing  on  public 
hotlce  to  be  published  in  some  newspaper  of  general 
circulation  in  the  county  once  each  week  for  three 
consecutive  weeks  immediately  preceding  said  hearing. 

No  petition  for  additional  magistrate  shall  be 
granted  unless  the  circuit  court  finds  from  the 
evlcence  heard  that  the  administration  of  Justice 
requires  that  the  number  of  magistrates  be  in- 
creased, and  that  the  need  for  additional  .uagis- 
trate  or  magistrates  is  not  temporary  but  appears  !\ 
to  the  circuit  court  that  a permanent  need  exists. 

Such  additional  magistrates  shall  be  appointed 
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by  the  governor  when  authorized  by  proper 
order  of  the  circuit  court  certified  to 
him,  and  such  appointee  shall  hold  office 
until  the  next  general  election  at  which 
election  a successor  shall  be  elected  to 
hold  office  for  the  unexpired  term  or  full 
term  as  the  case  may  be,  said  terms  to  be 
identical  with  that  of  other  .Magistrates .” 

Section  19,  Article  V,  has  been  implemented  by  legislative 
enactment  of  Section  1|32 • Olj.0 ( 3 ) as  follows: 

"v.hen  the  number  of  magistrates  in  any  county 
has  been  increased  or  decreased  by  order  of 
the  circuit  court  as  provided  by  law,  the 
board  or  boards  of  election  commissioners, 
or  if  none,  the  county  court,  shall  within 
sixty  days  thereafter  redistrict  said  county  into 
districts  of  compact  and  contiguous  territory, 
as  nearly  equal  In  population  as  may  be.  In 
each  of  which  one  magistrate  wTTl  be  elected. 

Such  districts  may  be  altered  after  each  United 
States  decennial  census  as  the  administration 
of  justice  requires.”  (Kmphasis  ours). 

Jackson  county  is  to  be  divided  into  seven  magistrate  districts. 
Both  the  Constitution  and  statutes  require  such  magistrate  districts 
be  of  compact  and  contiguous  territory,  as  nearly  equal  in  popula- 
tion as  may  be.  It  is  proposed  to  divide  Jackson  County  into  seven 
districts  with  the  following  respective  population  in  each  district: 

Number  one,  79,330* 

Number  two,  68,590. 

Number  three,  99,li76. 

Number  four,  87,9ol. 

Number  five,  87 ,1+66 . 

Districts  6 and  7 having  a combined  population 

of  98,210. 

If  we  assume  an  equal  division  of  population  between  Dis- 
tricts 6 and  7*  each  will  have  a population  of  49,105*  The 
question  arises:  Are  these  districts  as  near  equal  in  population 
as  may  be.  If  all  the  districts  were  of  precisely  equal  popula- 
tion, the  total  population  of  54^*035  divided  by  seven,  equals 
approximately  77*291  people  for  each  district.  It  is  of  course 
impractical  to  make  such  a precisely  equal  distribution  of  popula- 
tion, and  such  precise  equality  of  distribution  was  not  contemplated 
by  the  Constitution  and  statutes.  An  examination  of  the  comparative 
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populations  of  the  proposed  districts  discloses  that  District 
Number  3 will  contain  a population  greater  than  the  combined 
population  of  both  Districts  6 and  7*  and  that  assuming  Districts 
6 and  7 to  be  equal  in  population,  one,  or  either  of  such  districts, 
will  contain  only  64/-  of  the  number  of  people  that  would  be  in 
each  district,  if  there  were  a precisely  equal  distribution  of 
the  population  of  Jackson  County.  The  Supreme  Court  of  iilssouri 
in  State  ex  rel.  Barrett  v.  Hitchcock,  241  Mo.  433#457*  14&  S.W. 

40,  declares  redistricting  to  be  a legislative  matter: 

"That  the  districting  of  the  State  into  legis- 
lative, senatorial,  congressional  and  judicial 
districts  is  the  exercise  of  legislative  authority, 
cannot  be  successfully  questioned.  All  of  the 
authorities  so  hold,  and  it  has  been  the  uniform 
practice  in  this  and  all  other  states,  in  so  far 
as  1 have  been  able  to  ascertain;  * * 

The  ability  and  authority  of  a legislative  body  to  exercise  its 
own  Judgment  and  discretion  constitutes  the  essence,  and  distinctive 
character  of  a legislative  body.  Whether  such  legislative  discre- 
tion can  be  reviewed  by  the  Courts  was  decided  in  the  Hitchcock 
Case,  supra.  In  that  case  there  was  an  attempt  to  mandamus  the 
Circuit  Judges  of  St.  Louis  to  compel  them  to  redlstrlct  St.  Louis 
into  six  senatorial  districts  of  compact  and  contiguous  territory, 
and  of  population  as  nearly  equal  as  may  be.  The  Court  denied  the 
Writ  on  two  grounds,  one,  that  the  Judges  were  acting  in  a legis- 
lative capacity  and  thus  were  not  subject  to  mandamus,  and  further, 
that  a previous  apportionment  of  the  entire  state  into  senatorial 
districts,  was  unconstitutional,  null  and  void.  Woodson,  J.,  in 
discussing  the  discretion  of  any  particular  legislative  body  in 
redlstrlcting  stated  l.c.  474 : 

"*  * *•  I use  the  words  ’limited  discretion,' 
for  the  reason  that  the  Constitution  in 
express  terms  limits  the  discretion,  by 
providing  that  the  Legislature  shall  apportion 
the  State  into  districts,  but  in  doing  so  it 
shall  make  each  district  as  nearly  equal  in 

f ovulation  as  may  be,  and  that  when  a 1 is^rict 
b to  be  composed  oF  more  than  two  counties, 
they  shall  be  as  compact  as  may  be  convenient. 

"The  words  italicized  show  conclusively  that 
it  was  not  the  intention  of  the  framers  of  the 
Constitution  to  confer  upon  the  Legislature 
the  unlimited  power  and  discretion  to  form  the 
districts  in  such  shapes  and  dimensions  as  it 
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might*  In  Its  own  opinion*  deem  proper*  nor 
to  give  to  each  a population  which  It  deemed 
best.  Had  the  framers  of  the  Constitution 
Intended  that  the  Legislature  should  apportion 
the  State  Into  districts  according  to  Its  own 
free  and  un trammeled  will,  then  they  would  not 
have  used  the  words  of  restriction  before  men- 
tioned. This  is  too  plain  for  argument.  There- 
fore, having  seen  that  the  authority  and  discre- 
tion of  the  Legislature  is  thus  limited*  It  would 
be  error  to  treat  the  proposition  upon  the  theory 
that  the  Legislature  had  unlimited  discretion  in 
the  matter;  «■  * (Emphasis  theirs). 

In  the  Hitchcock  Case  the  largest  senatorial  district  proposed  was 
to  contain  a population  of  116*367*  while  the  smallest  senatorial 
district  proposed  was  to  contain  63*653  population*  leaving  a 
difference  of  some  52,534  in  population  between  the  largest  and 
smallest  districts.  It  should  be  noticed  that  these  figures  are 
roughly  comparable  to  the  population  of  the  largest  and  smallest 
magistrate  districts  proposed.  The  Court  invalidated  the  entire 
act  of  apportionment  in  the  Hitchcock  Case  saying*  l.q.  501: 

"This  one  defect  is  sufficient  to  invalidate 
the  entire  act  of  apportionment;  but  we  are 
not  called  upon  to  rest  this  opinj on  upon 
a single  defect*  for  the  record  discloses 
the  fact  that  the  Legislature*  as  previously 
pointed  out,  grossly  abused  its  discretion 
in  the  same  manner  as  to  several  other  dis- 
tricts* especially  regarding  the  variation 
between  the  population  of  tne  largest  and 
the  3. allies t dlstrlcTs;  also  in  falling  to 
observe  the  constitutional  requirements  re- 

?ardlng  the  compactness  of  the  districts. " 

Emphasis  ours). 

Thus  it  would  appear  by  analogy  with  the  Hitchcock  Case* 
that  it  would  be  an  abuse  of  discretion  to  have  such  a great 
variance  in  population  of  the  magistrate  districts. 

lour  second  question  inquires  whether  the  redistricting  must 
be  done  within  sixty  days  after  the  order  of  the  Court*  as  required 
by  Section  l\&2. 040.  In  State  ex  rel.  v.  Holmes*  253  S.W.  (2d)  4°2, 
the  Supreme  Court  of  Missouri  in  declaring  that  the  time  limitations 
in  the  School  District  Keorganlzatlon  Act  were  directory*  instead  of 
mandatory  stated*  l.c.  4^4* 
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"In  determining  whether  either  of  the  pro- 
visions of  the  schedule  with  which  each  relator 
failed  to  comply  Is  mandatory  or  directory,  the 
"' "prime  object  is  to  ascertain  the  legislative 
intention  as  disclosed  by  all  the  terms  and 
provisions  of  the  act  In  relation  to  the  subject 
of  legislation  and  the  general  object  intended 
to  be  accomplished.  Generally  speaking,  those 
provisions  which  do  not  relate  to  the  essence  of 
the  thing  to  be  done  and  as  to  which  compliance 
is  a matter  of  convenience  rather  than  substance 
are  directory,  while  the  provisions  whioh  re- 
late to  the  essence  of  the  thing  to  be  done, 
that  Is,  to  matters  of  substance,  are  mandatory." 

25  R.C.L.  Sec.  li|  pp.  766,  767.'  State  ex  rel. 
birds  v.  Brown,  326  Mo.  627*  33  S.W.  2d  104* 

107. 

'As  a general  rule,  a statute  which  regulates 
the  manner  in  which  public  officials  shall 
exercise  the  power  vested  in  them  will  be 
construed  as  directory  rather  than  mandatory, 
especially  where  such  regulation  pertains  to 
uniformity,  order  and  convenience,  and  neither 
public  nor  private  rights  will  be  injured  or 
impaired  thereby.  If  the  statute  is  negative 
in  form,  or  if  nothing  is  stated  regarding  the 
consequence  or  effect  of  non-compliance,  the 
indication  is  all  the  stronger  that  it  should 
not  be  considered  mandatory.'  Crawford's 
Statutory  Construction,  1st  id.,  194-0,  Sec. 

266,  pp.  529,  530.  See  also  State  ex  inf.  Mc- 
Allister ex  rel.  Lincoln  v.  Bird,  295  Mo.  344* 

351-352,  244  s.w.  936*  939. 

'For  the  reason  that  individuals  or  the  public 
should  not  be  made  to  suffer  for  the  dereliction 
of  public  officers,  provisions  regulating  the 
duties  of  public  officers  and  specifying  the 
time  for  their  performance  are  in  that  regard 
generally  directory.  A statute  specifying  a 
time  within  which  a public  officer  is  to  perform 
an  official  act  regarding  the  rights  and  duties 
of  others  is  directory  unless  the  nature  of  the 
act  to  be  performed,  or  the  phraseology  of  the 
statute,  is  such  that  the  designation  of  time 
must  be  considered  a limitation  of  the  power  of 
the  officer.'  3 Sutherland,  Statutory  Construction, 
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3rd  Ed,,  1943,  P»  102.  See  also  St.  Louis  County 
Court  v.  Sparks,  10  Mo.  117#  State  ex  inf.  Gentry 
v.  Lamar , 316  Mo.  721,  725*  291  S.W.  457,  459; 

State  ex  rel . Acorn  v.  llamlet.  Mo.  Sup.  250 
S.W.  2d  495." 

As  the  sixty-day  tine  limitation  does  not  relate  to  the  essence 
of  the  redistricting,  ana  nothing  is  stated  regarding  the  conse- 
quence, or  effect,  of  non-compliance,  it  is  our  opinion  that  the 
portion  of  Section  4®2.040  requiring  rediatricting  within  sixty 
days  after  the  order  of  the  Circuit  Court  is  directory,  rather  than 
mandatory . 


CONCLUSION 


It  is  therefore  the  opinion  of  this  office  that,  counties 
having  more  than  one  magistrate  judge  are  to  be  divided  into  dis- 
tricts as  equal  in  population  as  may  be  determined  by  the  body 
authorized  to  make  such  division,  but  that  the  discretion  of  such 
body  is  limited,  and  subject  to  review  by  the  Courts.  It  is  the 
opinion  of  this  office  that  the  division  of  Jackson  County  into 
magistrate  districts,  the  smallest  district  having  a population 
of  49*105,  and  the  largest  county  having  a population  of  99,476 
would  be  such  gross  inequality  of  distribution  of  population  as  to 
constitute  an  abuse  of  discretion  of  the  body(ies)  .asking  such 
division.  That  portion  of  Section  492.040,  HE  lo  1949,  requiring 
redistricting  of  a county  into  magistrate  districts  to  be  done 
within  sixty  days  after  order  of  the  Circuit  Court  is  directory. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  Assistant,  Mr.  Paul  McGhee. 


Yours  very  truly. 


PMcG: vlw 


JOHN  M.  DALTON 
Attorney  General 


Records  of  conviction  kept  by  Director  of 
Revenue,  of  accident  reports  and  Court 
records  of  convictions  are  public  records 
and  thus  open  to  inspection  by  the  public. 


April  27,  1953 


Honorable  H.  J.  Turnbull 
Supervisor 

Drivers*  License  Division 
Department  of  Revenue 
Jefferson  City,  Missouri 

Dear  Mr*  Turnbulls 

In  your  letter  of  April  li}.,  1953,  you  re- 
quested an  official  opinion  of  this  office  as  fol- 
lows: 


S' 


CHAUFFEUR'S  AND 
OPE  ATO  *S  ICE 
PUB  .LIC  SCOKDS: 


r 


f 1 l Id] 

to\ 


"I  am  enclosing  a copy  of  a letter 
received  in  this  office  from  the 
Retail  Credit  Company  which  is  self- 
explanatory. 

"I  would  like  an  official  opinion  as 
to  whether  the  records  of  conviction 
in  our  Operator’s  and  Chauffeur’s 
license  files  are  public  information 
and  if  we  would  be  obligated  to  give 
the  Retail  Credit  Company  the  infor- 
mation they  are  asking  for." 

The  letter  to  which  you  refer  is  from  the  Retail 
Credit  Company  whose  home  office  is  in  Atlanta,  Georgia. 
In  that  letter  they  refer  to  themselves  as:  "an  Inter- 
national reporting  organization  reporting  principally 
to  insurance  companies"  and  ask  whether  they  have  the 
right  to  inspect  files  kept  in  your  office. 

Generally  speaking,  the  public  has  a common 
law  right  to  inspect  all  public  records.  This  common 
law  right  Is  expressed  by  the  Supreme  Court  of  Missouri 
in  State  vs.  Henderson,  169  S. 7,  (2d)  389,  350  Mo.  968, 
where  the  Court  said,  l.c.  392: 

"In  all  instances  where,  by  law  or 
regulation,  a document  is  required 
to  be  filed  in  a public  office,  it 
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is  a public  record  and  the  public 
has  a right  to  inspect  it.  53 
Corpus  Juris,  Section  1,  Pages  6o4 
and  6o5 J Clement  v.  Graham,  78  Vt. 
290.  63  A.  14.6.  Ann.  Cas.  1913E, 
1208;  Robison  v.  Fishback,  175  Ind. 
132,  93  N.E.  666,  L.--.A.  1917B, 
1179,  Ann.  Cas.  1913B,  1271;  State 
ex  rel.  Egpers  v.  Brown,  345  Mo. 
430,  134  S.W.  2d  28." 


However,  this  common  law  right  of  inspection  is 
limited  to  some  extent.  The  right  of  the  public  is  not 
such  that  they  may  interfere  with  the  operation  of  the 
office  where  the  public  records  are  kept.  This  limita- 
tion is  expressed  by  the  Supreme  Court  of  Missouri  in 
State  ex  rel.  Eggers  vs.  Brown,  134  S.W.  (2d)  28,  l.c. 
32,  as  follows: 

"*•**•  The  special  commissioner  did 
not  hold,  and  neither  do  v/e,  that 
relator* s right  to  inspect  and  copy 
the  records  is  an  unlimited  right. 

It  is  subject  to  such  reasonable  regu- 
lations as  respondents  may  impose  to 
prevent  undue  interference  with  the 
work  of  the  employees  of  the  office, 
and  to  prevent  undue  interference 
with  members  of  the  public  being 
served  at  the  office." 


Having  determined  that  those  records  which  are 
classed  as  "public  records"  are  subject  to  inspection 
by  the  general  public,  except  that  such  inspection  may 
be  limited  to  reasonable  times,  and  as  such  will  not 
interfere  with  the  operation  of  the  office,  we  must  deter- 
mine whether  the  records  about  which  you  inquire  are,  in 
fact,  "public  records". 

76  C.J.S.,  Records,  Paragraph  1,  Page  112,  defines 
"public  records"  in  the  following  manner: 

"*  * * AH  records  which  the  law  re- 
quires public  officers  to  keep,  as 
such  officers,  are  public  records; 
and  whenever  a written  record  of 
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the  transactions  of  a public  officer 
in  his  office  is  a convenient  and  ap- 
propriate mode  of  discharging  the  duties 
of  the  office,  and  is  kept  by  him  as 
such,  it  is  a public  record,  * * *." 


The  files,  or  records,  about  which  you  inquire, 
are  the  records  of  convictions  received  in  connection 
with  violations  of  motor  vehicle  laws.  The  Director  of 
Revenue  is  required  by  Section  302,120,  RSMo  19^9#  to 
keep  such  records: 

"302,120,  Applications  for  license,  ac- 
cident reports  and  court  convictions  to 
be  filed,  how.— 1,  The  director  of  revenue 
shall  file  every  application  for  a license 
received  by  him  and  shall  maintain  suit- 
able indices  containing,  in  alphabetical 
order: 

"(1)  AH  applications  denied  and  on  each 
thereof  note  the  reasons  for  such  denial; 

"(2)  All  applications  granted;  and 

"(3)  The  name  of  every  licensee  whose 
license  has  been  suspended  or  revoked  by 
the  director  of  revenue  and  after  each 
such  name  note  the  reasons  for  such  ac- 
tion, 

"2,  The  director  of  revenue  shall  also 
file  all  accident  reports  and  abstracts 
of  court  records  of  convictions  receiv- 
ed by  him  under  the  laws  of  this  state 
and  in  connection  therewith  maintain  con- 
venient records  or  make  suitable  nota- 
tions in  order  that  an  individual  record 
of  each  licensee  showing  the  convictions 
of  such  licensee  and  the  traffic  accidents 
in  which  he  has  been  involved  shall  be 
readily  ascertainable  and  available  for 
the  consideration  of  the  director  upon 
any  application  for  renewal  of  license 
and  at  other  suitable  times," 

Since  the  Director  of  Revenue  is  specifically  re- 
quired by  statute  to  maintain  records  of  convictions  of 
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motor  vehicle  laws,  these  records  meet  the  test  set 
forth  in  Corpus  Juris  Secundum  quoted  above,  i.e,, 
they  are  records  which  a public  officer  is  required 
to  keep* 


The  Legislature  may,  of  course,  limit  the  right 
of  inspection  of  any  public  records,  but  has  not  so  closed 
subject  records  from  public  view;  nor  is  the  matter  con- 
tained in  such  files  such  that  should  be  kept  confidential 
on  grounds  of  public  policy,  since  records  of  past  convic- 
tions for  violations  of  criminal  laws  are  already  matters 
of  public  record  in  the  Courts  in  which  they  were  obtain- 
ed* 


In  your  letter  you  inquire:  ”if  we  would  be  ob- 
ligated to  give  the  Retail  Credit  Company  the  information 
they  are  asking  for”*  In  the  absence  of  statutory  mandate 
you  are  not  required  to  give  the  public  any  records  in  the 
sense  that  you  must  furnish  copies  to  them*  You  are  only 
required  to  keep  such  records  reasonably  accessible  to  pub- 
lic inspection* 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that 
the  records  of  convictions  of  violations  of  Motor  Vehicle 
Laws  which  the  Director  of  Revenue  is  required  by  Section 
302*120,  RSMo  1949*  to  keep,  are  public  records,  and  thus 
open  to  public  inspection* 

The  foregoing  opinion,  which  I hereby  approve, 
was  prepared  by  my  Assistant,  Mr*  Paul  MCGhee* 


Yours  very  truly. 


PMCGrirk 


JOHN  M.  DALTON 
Attorney  General 


SCHOOLS : 


Common  school  districts  may  not  pay  out  of  school 
funds  for  lunches  for  pupils  wno  are  residents 
of  such  common  school  district  who  are  attending 
a town  school. 


November  25,  1953 


Honorable  C.  P.  Turley 
Assistant  Prosocuting  Attorney 
Wayne  County 
Greenville,  Missouri 

Dear  Mr.  Turley: 

This  will  be  our  reply  to  your  letter  requesting 
the  opinion  of  this  office  whether  a oom  ion  school  dis- 
trict which  is  sending  and  transporting  its  pupils  to  a 
town  school  district  operating  a lunch  program,  is  auth- 
orized to  pay  for  the  lunohes  of  its  pupils  from  the  in- 
cidental funds  of  such  c onion  school  district.  Your 
letter  requesting  an  opinion  reads  as  follows: 

"The  County  Superintendent  of  Scnools 
here  has  asked  that  1 submit  the  fol- 
lowing question  to  you  for  formal 
opinion: 

"District  A is  a town  school  with  a 
school  lunch  program.  District  B is 
a co  li.ion  school  and  is  sending  and 
transporting  its  pupils  to  the  sohool 
of  District  A.  District  3.  wants  to 
know  if  it  is  allowed  to  pay  for  the 
lunches  of  its  pupils  from  the  inci- 
dental funds  of  such  Dist.  3. 

"I  shell  appreciate  your  early  opinion 
on  this,  os  a former  and  quite  earlier 
letter  on  this  seems  to  have  been  lo3t." 

The  authority  of  the  Do  rd  of  Directors  of  a sohool 
district,  applying  to  all  sohool  districts  gem  rally  in 
Missouri,  to  provide  lunches  for  children  attending  the 
sohools  is  provided  for  in  Section  165.103,  V.A.M.J.  1949# 
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of  the  School  Laws  of  this  State.  That  section  in  that 
regard  reads,  in  part,  as  followol 

"The  board  of  directors,  or  board  of 
education,  shall  have  the  power,  in  its 
discretion,  to  Install  in  the  school 
buildings  under  its  care  the  necessary 
apparatus  and  appliances,  and  to  pur- 
chase the  necessary  food  to  enable  it 
to  provide  and  sell  lunches  to  children 
attending  the  schools;  « * *. n 

We  do  not  find  any  authority  other  than  as  is  pro- 
vided in  said  Section  165*103,  supra,  for  a Board  of  School 
directors  to  provide  and  sell  school  lunches  to  such  school 
children  at  any  place  other  than  "in  the  sohool  buildings 
under  its  care." 

The  question  of  the  extent  of  the  powers  of  a Board 
of  Directors  of  a school  district  was  recently  construed 
and  defined  by  our  St.  Louis  Court  of  Appeals  in  Sohool 
Listrict  63 » Cape  Girardeau  vs,  Prye,  225  S.W.  (2d)  ij.^* 

The  case  was  a suit  by  a city  school  district  against  a 
resident  of  a common  school  district  for  tuition  because 
of  the  attendance  at  the  city  district  school  of  defendants 
three  minor  children,  residents  of  the  common  school  district. 
The  defendant  resisted  the  suit  on  several  grounds,  one, 
that  the  County  Superintendent,  with  the  knowledge  of  the 
School  Board,  solicited  him  to  send  his  children  to  the  city 
school,  advising  defendant  that  there  would  be  no  ohurges 
for  tuition.  The  Court  disallowed  this  and  other  defenses 
and  judgment  went  against  him.  The  defendant  appealed  the 
case  to  the  St.  Louis  Court  of  Appeals.  That  Court,  on  the 
question  of  the  alleged  agreement  of  the  Sohool  3oard  to 
admit  defendant's  children  without  payment  of  tuition,  hold- 
ing that  this  could  not  be  done,  and  defining  the  powers 
of  school  district  boards,  l.c,  lj.88,  saidt 

A board  of  directors  is  but  a 
creature  of  statute,  and  its  members 
can  exercise  no  authority  unless  the 
same  is  either  expressly  conferred  or 
else  arises  by  necessary  implication 
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from  the  powers  that  are  conferred. 

State  v.  Kessler,  136  Ho,  App,  236, 

214-0,  117  S,W.  85#  Consolidated  School 
Dist.  No,  6 v.  Shawlxan,  supra.  We 
have  already  pointed  out  that  Section 
10314-0  empowers  the  board  to  admit 
pupils  not  resident  within  the  district 
and  to  prescribe  the  tuition  fee  which 
such  pupils  must  pay.  The  section  then 
goes  on  to  provide  that  certain  classes 
of  children  may  attend  without  the  pay- 
ment of  tuition;  and  by  thus  limiting 
the  privilege  to  certain  definitely 
specified  classes,  it  neoessarily  ex- 
cludes the  idea  that  other  nonresident 
children  are  entitled  to  the  privilege. 

In  the  absence  of  an  express  statute  authorizing 
a Board  of  Directors  of  a school  district  to  provide 
lunches  for  pupils  at  any  place  other  than  as  provided 
in  the  terms  of  said  Section  165*103  under  the  limited 
powers  of  school  district  boards,  as  defined  in  the  I-’rye 
case,  supra,  the  Board  of  Directors  of  the  common  school 
district  involved  in  this  question  would  have  no  authority 
to  provide  for  the  payment  for  school  lunches  for  the 
students  of  said  common  school  district  who  are  transported 
to  and  in  attendance  of  the  city  district  school. 

We  find  no  statute  authorizing  the  payment  by  common 
school  districts  for  lunches  for  pupils  attending  approved 
high  schools  out  of  the  incidental  fund  or  out  of  any  other 
fund  or  in  any  other  way  except  as  is  provided  in  said 
Section  165*103,  supra. 

Before  a common  school  district  sending  pupils  to 
a city  district  under  the  authority  and  for  the  reasons 
provided  in  the  statutes  hereinabove  noted  could  lawfully 
pay  for  lunches  for  such  pupils  attending  a city  school 
there  would  have  to  be  in  force  and  effect  statutes  ex- 
pressly authorizing  the  expenditure  of  the  funds  of  the 
district  for  that  purpose. 


CONCLUSION 

Considering  the  facts  recited  in  your  letter  and  the 
statute  hereinabove  cited  and  quoted  applicable  to  your 
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question  it  is,  therefore,  the  opinion  of  this  office 
that,  in  the  absence  of  an  express  statute  authorizing 
it  to  do  so,  a common  school  district  which  is  sending 
and  transporting  its  pupils  to  a town  school  district 
with  a school  lunch  program  in  effect  cannot  pay  from 
the  incidental  fund  or  any  other  fund  from  such  common 
school* suschoo^ funds  for  the  lunches  of  the  rosident 
pupils  from-siJch  common  school  district  who  are  at- 
tending such  town  school. 

The  foregoing  opinion,  which  I hereby  approve, 
was  prepared  by  ray  Assistant,  Mr.  George  W.  Crowley. 


Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 
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OFFICERS : CONSTITUTIONAL  LAW:  When  county  changes  classification  from 

INCREASED  COMPENSATION  DURING  4 to  3 on  Jan.  1,  1953,  incumbent 
TERM  NOT  VIOLATIVE  OF  CONSTI-  officers  to  receive  compensation  allowed 
TUTION:  WHEN:  by  statute  to  officers  of  3rd  class 

counties.  Greater  compensation  not  an 
increase  during  officer's  term  in  violation 
of  Art.  VII,  Sec.  13,  of  Constitution. 

January  29,  1953 


Honorable  Curt  M.  Vogel 
Prosecuting  Attorney  of 
Perry  County 
Perryville,  Missouri 

Dear  Sir: 

This  is  to  acknowledge  receipt  of  your  recent  request  for  a 
legal  opinion  of  this  department,  which  has  been  greatly  clarified 
by  the  later  letter.  The  inquiry  has  been  restated  in  said  letter, 
and  reads  in  part  as  follows: 

"When  Perry  County  became  a third  class 
county  on  January  1,  1953,  are  the  salaries 
and  other  compensation  of  the  following 
officers  based  on  the  laws  applicable  to 
fourth  class  counties  or  third  class  counties; 

"(l)  County  Clerk,  Circuit  Clerk,  Treasurer, 
Collector,  and  Presiding  Judge  who  took  office 
January  1,  1951. 

"(2)  Assessor  who  began  his  term  1 August  1949. 

"(3)  County  School  Superintendent  who  began 
her  term  on  July  1,  1951. 

"(4)  All  other  county  officers  (except  Probate 
and  Magistrate  Judge)  who  took  office  January  1, 
1953. 
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"We  request  your  opinion  as  to  whether  all 
these  officers  will  receive  compensation  as 
any  other  third  class  county  officers  or 
whether  the  officers  who  took  office  prior 
to  January  1,  1953*  are  prevented  from  re- 
ceiving any  increase  in  compensation  because 
of  the  provisions  of  Article  VII,  Section  13, 
of  the  Constitution  of  Missouri,  1945." 

The  constitutional  provision  referred  to  above  prohibits  an 
Increase  in  compensation  during  an  officer's  term,  and  reads  as 
follows: 


"The  compensation  of  state,  county,  and 
municipal  officers  shall  not  be  increased 
during  the  term  of  office;  nor  shall  the 
term  of  any  officer  be  extended." 

Statutes  provide  the  amount  of  compensation  that  shall  be  paid 
to  officers  of  each  of  the  four  classes  of  counties  in  Missouri,  and 
while  we  find  it  unnecessary  to  our  discussion  herein  to  name  the 
different  officers  and  the  amount  of  compensation  allowed  to  each  in 
third  and  fourth  class  counties,  it  may  be  stated  generally  that  such 
compensation  varies  according  to  the  class  of  county  and  its  population. 
The  larger  the  population  and  the  lower  the  classification  the  greater 
will  be  the  amount  of  each  officer's  compensation. 

In  the  Instant  case  when  Perry  County  became  a third  class  county 
on  January  1,  1953*  the  officers  whose  terms  began  on  that  date  would 
unquestionably  be  entitled  to  the  compensation  allowed  by  law  to 
officers  of  a third  class  county.  However,  with  reference  to  the 
more  important  part  of  the  inquiry,  a more  difficult  question  is  asked, 
namely,  as  to  whether  the  incumbent  officers  of  Perry  County,  whose 
terras  began  prior  to  January  1,  1953*  will  be  entitled  to  the  compen- 
sation allowed  to  officers  of  third  class  counties,  and  whether  this 
greater  compensation,  if  paid  to  such  officers,  would  amount  to  an 
increase  in  compensation  during  their  respective  terms,  would  be  in 
violation  of  above  quoted  constitutional  provision. 

This  question  cannot  be  properly  answered  without  a consideration 
as  to  when  the  terms  of  such  officers  began  with  reference  to  the 
effective  dates  of  the  statutes  regulating  the  compensation  of  officers 
of  third  class  counties.  In  the  event  such  laws  were  in  existence  in 
their  present  forms  prior  to  the  date  when  such  officer's  terms  began, 
and  no  change  allowing  greater  compensation  to  be  paid  has  been  effected 
since  the  beginning  of  the  terms  of  the  Perry  County  officers,  then  it 
would  appear  that  the  mere  passing  from  class  four  to  class  three  would 
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be  immaterial,  and  that  said  officers  are  entitled  to  the  compensation 
allowed  by  lav/  to  officers  of  third  class  counties. 

In  this  connection  we  call  attention  to  the  case  of  State  ex  rel. 
Moss  v.  Hamilton,  303  Mo.  313*  in  which  a similar  question  relating  to 
an  increase  in  compensation  of  a circuit  clerk  was  raised.  At.  l.c. 

313*  the  court  said: 

"Relator’s  term  began  on  January  1,  1919, 
ancf  ended  on  December  31*,  T9~5f~.  No  Taw  was 
passed  be twe eh  t ho se  da t e s which  Inc reasecT 
hi  s'  salary-.  The"  whole  difficulty.  If  there 
be  difficulty  in  the  case,  arises  out  of  the 
fact  that  clerks  of  circuit  courts  are  not 
elected  at  Presidential  elections,  but  at 
what  we  call  the  off-year  elections,  whilst  the 
Act  of  1915  fixed  the  method  of  determining  the 
salary  by  Presidential  election  dates  amd  data. 

Were  our  circuit  clerks  elected  In  Presidential 
years,  there  would  not  be  before  us  the  peculiar 
and  rather  difficult  question  we  have  in  the 
instant  case.  This  Act  of  1913  was  in  effect 
when  relator  was  elected.  Under  it  relator's 
salary  was  fixed  forTI's  whole  term,  but  not 
In"  named  dollars  and  cents* Tor'  the  whole  term. 

The  effect’  of  this  Act"  of  T9l5>  was  to  say  to 
relator.  Your  salary"  shall'  be"  deberm i he'd  upon 
the  Presidential  vote"'of"T9l6,"  until  there  is 
another  "Presidential  election,  at  which  time 
your  courvEy  may  be  In  a lower  or  a higher class, 
according  to"  the  population  Indie a"t e cT15y  The'  Presidential 
vote"."  Tlid’  sslary,’ Tn'  amount ,"  was  fixed"  by  'law  as  to 
rel  a tor’1  s~  office  in  any  event".  If  h'i's  county  was  "not 
subjebted  to""  a" "change"  of  "class",  his  "salary  was"  riot 
changed.  If"  his  "countyTby  a decreasecnpbpulatTo'h)" 
BrbppecT  to  a lower  'clas s","  his  salary  wasTlxea",  and 
was" fixed  before  his  election,'  although  the  "change 
of"  class  might  give  him  a "different  amount . So  loo 
If  his" bounty  increased"  In  population  ana  Thereby 
passed  to  a higher  class,  the  existing  law  (that  in 
force’  at"  "the  time  "of  his  election)  fixe  a "for  him  Ji 
salary.  True  it  was  higher,  but  it  was  definitely 
ITxedat  "the  date’  of  his  election.  If  the  Act"  "of 
1915  had  said  that  the  Circuit  Clerk  of  Crawford 
County  elected  In  1916  shall  receive  $1600  per  year 
for  the  first  two  years,  and  $1950  per  year  for  the 
last  two  years  of  the  term,  there  would  be  no  question. 
Sec.  8 of  Article  14  of  the  Constitution  could  not  be 
invoked,  because  the  salary  would  not  be  either  in- 
creased or  decreased  during  the  term.  To  my  mind  the 


-3- 


Honorable  Curt  M.  Vogel 


Act  of  1915  as  it  now  stands  is  no  nearer 
a violation  of  Section  8 of  Article  14  of 
the  Constitution,  than  the  supposed  law.  The 
law-makers  knew  the  Presidential  elections  years, 
and  with  this  know ledge  classified the~counties 
as  to  salaries,  and  provided  that  such  salaries 
should  be  determined" by  the  last'  previous 
{residential  vote.  The  salary  of  each  class  was 
fixed,  and,  a s~  said,  no  subsequent~Taw  has  changed 
the  fixed  salaries.  The "mere  fact  that  a county 
passed  from  one  "class  to  the  other  does"not  de~ 
prive  the  holder  ol*  the  Office  of  the  salary 
fished"  by  law,  ~and  fixed,  too,  at  a time  long 

§rior  to  relator1 s election.  In  our  judgment 
ection  "8"  of  Article'  T4  of*  the  Constitution  does 
not  preclude  a recovery  by  relator.  "This  because 
the  salary  was  fixed  by"  1 aw_  before  his  election , 
and  no"  law"  since  enacted"  has  changed  it,  except 
as  we"  may  hereafter  note.  * 

"The  Act  of  1915  (Sec.  10995,  R.S.  1919)  was 
amended  by  Act  of  April  1,  1921,  (Laws  1921, 
p.  607),  but  as  learned  counsel  for  respondents 
does  not  treat  this  amendment  as  affecting  the 
case,  we  shall  not  further  note  it.  We  mention 
it  here,  because  we  made  reference  to  a subsequent 
amendment  of  the  original  act  in  a previous  point. 

It  was  this  amendment  in  1921  to  which  we  referred." 

(Underscoring  ours.) 

From  a consideration  of  the  statutes  concerning  the  election, 
compensation,  and  time  fixed  for  the  beginning  of  the  terms  of  each 
of  the  officers  of  third  class  counties  it  appears  that  all  such 
statutory  provisions  were  in  existence  prior  to  the  beginning  of  the 
terms  of  the  incumbent  officers  of  Perry  County  mentioned  in  the 
opinion  request,  and  that  there  has  been  no  change  in  said  statutes 
which  attempts  to  increase  the  compensation  of  officers  of  third 
class  counties  during  their  terms  of  office. 

In  the  absence  of  such  statutory  changes,  and  in  view  of  the 
holding  in  Moss  v.  Hamilton,  it  is  our  thought  that  the  officers  of 
Perry  County,  whose  terms  began  prior  to  January  1,  1953,  when  the 
class  of  the  county  passed  from  four  to  three,  would  be  entitled  to 
the  compensation  allowed  by  statute  to  officers  of  class  three  counties, 
and  that  such  increased  compensation  would  not  be  an  Increase  during 
the  terms  of  such  officers  in  violation  of  Article  VII,  Section  13, 
of  the  Missouri  Constitution  of  1945. 
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CONCLUSION 


It  is  therefore  the  opinion  of  this  department  that  when  the 
classification  of  a county  changes  from  four  to  three  on  January  1, 

1953>  the  incumbent  officers  are  entitled  to  the  compensation  allowed 
by  the  statute  to  officers  of  third  class  counties  and  that  such  greater 
compensation  is  not  an  increase  in  compensation  during  the  terms  of 
such  officers  in  violation  of  Article  VII,  Section  13  of  the  Missouri 
Constitution  of  19^5. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  assistant,  Mr.  Paul  N.  Chitwood. 


Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 
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CAPE  -GIRARDEAU  COURT  ; 

COMMON  PLEAS: 
PROBATE  JUDGE  OF  CAPE 
GIRARDEAU  COUNTY: 


The  judge  of  the*  Cape  Girardeau  Court  of 
Common  Pleas  Is  required  to  account  for 
and  deposit  the  2^%  of  the  state  inheri- 
tance tax  as  an  accountable  fee. 


Mr,  Raymond  H*  Vogel 
Prosecuting  Attorney 
Capo  Girardeau  County 
Cape  Girardeau,  Missouri 

Dear  Sir I 

Your  recent  request  for  an  official  opinion  has  been 
received  by  this  department.  You  thus  state  your  opinion 
request  I 

"I  wish  an  opinion  from  your  office  on 

the  following  matter* 

» ’ 

”ArtIele  V,  Section  2i}-  of  the  19^-5  Con- 
stitution provides  as  follows: 

"’No  judge  or  magistrate  shall  receive 
any  other  or  additional  compensation  for 
any  public  service,  or  practice  law  or  do 
law  business,  except  probate  judges  dur- 
ing their  present  terms.  Judges  may  re- 
ceive reasonable  traveling  and  other 
-expenses  allov/ed  by  law.  The  fees  of 
all  courts,  judges  and  magistrates  shall 
be  paid  monthly  into  the  state  treasury 
or  to  the  county  paying  their  salaries.” 

’’Section  II4.5.II4.O  Revised  Statutes  19^9» 
provides  that  2ts$  of  the  Inheritance  Tax 
shall  be  paid  to  the  probate  judge  for 
fee,  which  fees  shall  be  deposited  by 
the  probate  judge  as  provided  by  law. 

Section  J4.8l.i3O  provides  that  the  probate 
judge  shall  not  repeive  any  compensation 
for  any  public  service  other  than  his 
compensation  as  such  judfro.  Section 
l4.83.58O  refers  to  the  2^  of  the  Inheri- 
tance Tax  in  the  list  of  fees  and  provides 
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that  the  fees  shall  be  turned  over  to 
the  State  Director  of  Revenue  or  the 
County  Treasurer*  as  the  case  may  be, 

"Section  4.80,020  provides,  among  other 
things,  that  the  Gape  Girardeau  Court  of 
Common  Pleas  has  concurrent  original 
Jurisdiction  with  the  Probate  Court  of 
Gape  Girardeau  County,  Section  4^0,120 
provides  for  the  salary  of  the  Judge  of 
the  Cape  Girardeau  Court  of  Common  Pleas, 

Is  the  judge  of  the  Cape  Girardeau 
Court  of  Common  Pleas  required  to  account 
for  and  deposit  the  2|$>  of  the  State 
Inheritance  Tax  as  an  accountable  fee,?" 

We  first  direct  your  attention  to  Section  480*020,  RSMo. 

1949#  which  section  reads i 

"The  said  court  of  common  pleas  shall  be 
held  within  the  city  of  Cape  Girardeau, 
and  shall  have  power  and  jurisdiction 
within  the  city,  township  and  county  of 
Cape  Girardeau,  as  follows: 

"(1)  Concurrent  original  jurisdiction  In 
all  civil  actions  at  law  or  in  equity  with 
the  circuit  court  of  said  county,  and  con- 
current jurisdiction  with  the  circuit 
court  of  said  county  in  the  treatment, 
correction  and  confinement  of  delinquent 
minor  s ; 

"(2)  A concurrent  superintending  control 
with  said  circuit  court  over  magistrates 
in  all  civil  cases  in  said  county  of  Cape 
Girardeau,  and  exclusive  jurisdiction  in 
appeals  in  all  cases  tried  before  the 
recorder  or  police  judge  of  the  city  of 
Cape  Girardeau  and  in  all  civil  cases  tried 
before  magistrates  within  said  city  and 
township  of  Cape  Girardeau; 

"(3)  Concurrent  jurisdiction  with  said 
circuit  court  In  appeals  in  all  civil  cases 
tried  before  magistrates  In  all  townships 
throughout  said  county  other  than  said 
township  of  Cape  Girardeau; 
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"(4)  Concurrent  original  jurisdiction  with 
the  probate  court  of  Cape  Girardeau  county,” 

From  the  above,  and  from  subsequent  sections,  it  would 
appear  that  the  judge  of  the  Cape  Girardeau  Court  of  Common  Pleas 
is  a combination  circuit  and  probate  judge  with  all  of  the 
powers  of  each,  with  certain  exceptions  in  regard  to  certain 
appellate  cases,  and  with  certaih  exclusive  powers  in  regard 
to  certain  other  types  of  appellate  cases. 

Paragraph  1 of  the  above  section  gives  him  "concurrent 
original  jurisdiction  with  the  probate  court  of  Cape  Girardeau 
County," 

In  doing  this  the  statute,  we  believe,  places  the  judge  of 
the  Cape  Girardeau  Court  of  Common  Pleas,  in  tills  particular, 
upon  the  same  basis  as  the  probate  judge  of  Cape  Girardeau  County, 
We  believe  that  in  consequence  the  judge  of  the  Cape  Girardeau 
Court  of  Common  Pleas  would  be  subject  to  the  laws  regulating 
the  probate  judge  of  Cape  Girardeau  County,  one  of  which  laws, 
as  you  point  out,  is  Section  l45*l40*  RSMo  1949 > which  section 
provides  that  two  and  one-half  per  cent  of  the  Inheritance  tax 
sl^all  be  paid  to  the  probate  judge  for  fee,  which  fee  shall 
be  deposited  by  the  probate  judge  as  provided  by  law.  Section 
I4.83 • 580,  RSMo  19i|9,  provides  that  probate  judges  shall,  at 
the  end  of  each  month,  deposit  this  fee  with  the  Director  of 
Revenue  or  the  county  treasurer,  depending  on  the  population  of 
the  county. 

We  believe  that  the  restriction  thus  applied  to  the  probate 
judge  by  the  above  section  would  be  equally  applicable  to  the 
judge  of  the  Cape  Girardeau  Court  of  Common  Pleas  since  this 
latter  Judge  is  given  the  same  powers  as  the  probate  judge  but 
no  more  power,  and  that  since  the  probate  judge  is  required  by 
Section  l45*l4o*  "supra,  to  deposit  the  two  and  one-half  per  cent 
of  the  inheritance  tax  as  provided  by  law  that  the  same  require- 
ment would  apply  to  the  judge  of  the  Cape  Girardeau  Court  of 
Gommon  Pleas,  and  that  the  latter  judge  is  reayilred  to  account 
for  the  two  and  one-half  per  cent  as  an  accountable  fee. 

As  strengthening  this  conclusion  we  refer  you  to  Section 
483*570,  RSMo  1949*  which  reads: 

"The  fees  of  the  clerk  of  the  Cape 
Girardeau  court  of  common  pleas,  shall 
be  the  same  as,  and  shall  be  governed 
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by  the  law  regulating,  the  fees  of 
the  clerks  of  the  circuit  court  and 
probate  courts,  and  magistrates, 
respectively*” 

We  believe  that  the  same  conclusion  could  be  reached  by 
another  approach.  Section  2^  of  Article  V of  the  Missouri  Con- 
stitution, which  you  quote  in  part,  reads  in  full  as  follows: 

"All  judges  shall  receive  as  salary  the 
total  amount  of  their  present  compensation 
until  otherwise  provided  by  law,  but  no 
Judge* s salary  shall  be  diminished  during 
his  terra  of  office.  Until  the  end  of 
their  present  terms  probate  judges  shall 
continue  to  receive  compensation  and 
clerk  hire  as  now  provided  by  law.  The 
salaries  of  magistrates  shall  be  fixed 
by  law.  No  judge  or  magistrate  shall 
receive  any  other  or  additional  compen- 
sation for  any  public  service,  or 
practice  law  or  do  law  business,  except 
probate  judges  during  their  present 
terms.  Judges  may  receive  reasonable 
traveling  and  other  expenses  allowed  by 
law.  The  fee  of  all  courts,  judges  and 
magistrates  shall  be  paid  monthly  into 
the  state  treasury  or  to  the  county 
paying  their  salaries." 

Since  the  judge  of  the  Cape  Girardeau  Court  of  Common  Pleas 
certainly  is  a "judge”  as  that  word  is  used  above,  and  since  if 
he  did  not  account  for  the  two  and  one-half  per  cent  in  question 
he  would  be  receiving  "additional  compensation  for  a public 
service,”  for  him  not  to  account  for  the  two  and  one-half  per  cent 
would  clearly  be  in  violation  of  Section  2lj.,  Article  V,  supra. 

Finally,  looking  at  the  vhole  law  on  this  matter  and  taking 
into  consideration  the  undoubted  intention  of  the  Legislature, 
we  cannot  believe  that  the  Legislature,  which  placed  the  judge 
of  the  Cape  Girardeau  Court  of  Common  Pleas  on  a similar  basis 
as  the  probate  judge  of  Cape  Girardeau  County,  intended  to  make 
an  exception  in  this  matter  of  two  and  one-half  per  cent  of  the 
inheritance  tax,  'he  believe  further  that  if  such  had  been 
the  intention  of  the  Legislature  that  it  would  have  so  indicated, 
which  it  did  not  do. 
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CONCLUSION 


It  Is  the  conclusion  of  this  department  that  the  judge 
of  the  Cape  Girardeau  Court  of  Common  Pleas  is  required  to 
account  for  and  deposit  the  two  and  one-half  per  cent  of  the 
state  inheritance  tax  as  an  accountable  fee. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Mr.  Hugh  P.  Williamson. 

Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 


HPW rlrt 


MOTOR  VEHICLES'::  Section  301. 260,  RSMo  194-9  > providing  display  on 
MUNICIPALITIES:  side  of  motor  vehicles,  name  of  municipality, 

POLICE:  county  or  political  subdivision,  department  thereof 

and  distinguishing  number,  does  not  apply  to  ambu- 
~r-  lances,  patrol  wagons  and  fire  apparatus  owned  and 

used  by  a municipality. 


March  6,  1953 


Honorable  Raymond  II,  Vogel 

Prosecuting  Attorney 

Cape  Girardeau  County 

Farmers  & Merchants  Bank  Building 

Cape  Girardeau*  Missouri 

Dear  Mr.  Vogel i 

This  is  in  reply  to  your  recent  request  for  an  opinion  of' 
this  office,  which  reads  as  f ollows 1 

"I  desire  your  opinion  with  regard  to  the 
matter  set  out  below* 

"The  Police  Department  of  a third  class 
city  operates  several  four  door  automobiles 
as  police  and  patrol  vehicles*  One  of  the 
cars  has  never  been  marked  with  letters 
on  the  sides  or  in  any  other  way  designating 
it  as  a police  patrol  oar.  For  the  past 
few  weeks  the  police  officers  have  placed 
on  this  unmarked  police  patrol  car  state 
license  tags  issued  by  other  states  such 
as  Ohio,  Michigan*  etc.,  and  have  used 
such  unmarked  patrol  car  with  foreign 
state  plates  in  petroling  the  city  streets. 
Occasionally,  traffic  violators  have  been 
stopped  and  summons  issued  by  the  officers 
while  petroling  the  olty  streets  in  this 
unmarked  patrol  car,  but  the  car  is  used 
for  the  prevention  of  other  violations  and 
crimes  and  the  apprehension  and  arrest  of 
criminals  generally*  However,  the  officers 
are  in  uniform  and  not  in  plain  clothes 
while  using  the  unmarked  patrol  car'* 

"The  primary  question  is  whether  the  above 
described  use  and  operation  of  this  motor 
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vehicle,  owned  by  a third  class  city,  is 
unlawful  and  in  violation  of  Sections 
301.010  to  301.440,  R.S.Mo.  1949,  or 
whether  it  is  exempt  from  the  provisions 
of  those  sections  as  is  apparently 
provided  for  in  paragraph  2 of  Section 
301.260.  If  exempt,  is  such  exemption 
from  registration  and  display  of  number 
plates  contingent  on  the  displaying  on 
the  sides  of  such  vehicles  the  name  of 
the  municipality  and  department  thereof 
and  a distinguishing  number  (as  provided 
In  the  latter  part  of  paragraph  2 of 
Section  301.260)  or  Is  the  exemption 
absolute  and  complete  without  any  restric- 
tions as  a patrol  wagon  as  provided  In 
the  first  line  of  paragraph  2 of  Section 
301.260. 

"The  secondary  question  is  whether  the 
police  department  of  a third  class  city 
can  properly  and  lawfully  use  out-of- 
state  license  plates  as  above  described, 
within  the  city  limits,  even  though 
such  vehicle  is  not  registered  in  that 
particular  state  and  the  license  plate 
was  not  issued  by  that  particular  state 
to  a third  class  City  for  the  particular 
vehicle." 

There  have  been  few  changes  in  this  law  since  its  initial 
enactment  In  Laws  of  Missouri,  1921,  First  Extra  Session,  page 
76,  Section  10.  There  is  no  change  in  the  exemption  of  motor 
vehicles  used  as  ambulances,  patrol  wagons  and  fire  apparatus. 
That  exemption  still  remains  as  it  was  in  idle  former  law  "from 
all  of  the  provisions  of  this  artiele,"  in  Laws  of  Missouri, 
1941,  page  44-6* 

Although  this  above  exemption  clause  appears  in  RSMo  1949* 
as  "from  all  of  the  provisions  of  Sections  301.010  to  301 ,4q-0," 
we  do  not  believe  authority  to  make  such  a change  in  the 
revision  Is  granted  by  the  legislature . We  think  that  the  true 
statute  is  contained  in  the  laws  of  194^*  page  44-6 • 

Laws  of  1941*  Page  44-6,  Section  8374  in  paragraph  (b)  is  in 
pertinent  part  as  follows  : 
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"(b)  Motor  vehicles  used  as  ambulances, 
patrol  wagons  and  fire  apparatus,  owned  by 
any  municipality  of  this  state,  shall  be 
exempt  from  all  of  the  provisions  of  this 
article  while  being  operated  within  the 
limits  of  such  municipality,  but  the 
municipality  may  regulate  the  speed  and 
use  of  such  motor  vehicles  owned  by  them; 
and  all  other  motor  vehicles  owned  by 
municipalities,  counties  and  other 
political  subdivisions  of  the  state  shall 
be  exempt  from  the  provisions  of  this 
article  requiring  registration,  proof  of 
ownership  and  display  of  number  plates: 
Provided,  however,  that  there  shall  be 
displayed  on  each  side  of  such  motor 
vehicle,  in  letters  not  less  than  3 
inches  in  height  with  a stroke  of  not 
less  than  3/8  of  an  inch  wide,  the  name 
of  such  municipality,  county  or  political 
subdivision,  the  department  thereof,  and 
a distinguishing  number.  Provided,  further , 
than  /that/  when  any  motor  vehicle  is 
owned  and  operated  exclusively  by  any 
school  district  and  is  used  solely  for 
transportation  of  school  children,  the 
commissioner  shall  assign  to  each  of  such 
motor  vehicles  two  plates  bearing  the 
words  ’School  Bus,  State  of  Missouri, 

Car  No,  . ’ (with  the  number  in- 

serted thereon),  which  plates  shall  be 
displayed  on  such  motor  vehicles  when 
they  are  being  used  on  the  highways.  No 
officer,  or  employee  of  the  municipality, 
county  or  subdivision,  or  any  other  person 
shall  operate  such  a motor  vehicle  unless 
the  same  is  marked  as  herein  provided,  and 
no  officer,  employee  or  other  person  shall 
use  such  a motor  vehicle  for  other  than 
official  purposes •" 


It  will  be  noted  that  ambulances,  patrol  wagons  and  fire 
apparatus  are  exempted  from  "all  of  the  provisions  of  this 
article,"  while  being  operated  within  the  limits  of  the  munici 
pality,  and  there  is  the  same  provision  that  the  municipality 
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may  regulate  the  speed  and  use  of  such  motor  vehicles  owned 
by  them.  It  will  then  be  noticed  that  there'  is  a semicolon 
after  the  word  '"them"  and  the  statute  reads:  11  and  all  other 
motor  vehicles  owned  by  municipalities , c ountie s and  other 
political  aub divisions  of  the  state  shall  be  exempt  from  the 
provisions  of  this  article  requiring  registration,  proof  of 
ownership  and  display  of  number  plates. 

After  the  clause  containing  the  above  thought,  it  is 
provided,  however,  that  the  name  that  is  to  be  placed  on 
each  side  of  such  motor  vehicle  be  the  name  of  such  muni pi" 
pality,  county  or  political  subdivision.  The  grammar  used 
appears  to  refer  to  "other  vehicles"  and  not  to  ambulances, 
patrol  wagons  and  fire  apparatus. 

In  regard  to  the  use  of  a semicolon  after  a clause  and 
its  evident  meaning,  the  United  States  Circuit  Court  of 
Appeals,  9th  Circuit,  in  McLeon  v.  Nagle,  1|.8  P.  2d  189,  at 
l.c.  191*  said: 

"Again,  Ward’s  ’Sentence  and  Theme’  (Scott, 
Poresman  & Go.,  1923),  at  page  331,  says 
the  semicolon  ’shows  that  two  sentences, 
each  of  which  should  stand  alone,  have 
been  combined  into  one  sentence*;  and 
continues;  ’A  semicolon  is  used  to  show 
that  what  follows  is  g r anima  t i c al  ly  in- 
dependent . though  closely  related  in 
thought.’  (Italics  our  own.) 

"Prom  the  point  of  view  of  striet  gram- 
matical construction,  therefore,  it  is 
evident  that,  since  the  semicolon  has 
been  used  to  set  off  the  various  sub- 
divisions of  the  section,  the  initial 
phrase,  'within  five  years  after  entry,’ 
cannot  be  presumed  to  carry  over  into 
the  subsequent  clauses  that  are  sepa- 
rated from  the  initial  clause  by  a 
semicolon.  The  initial  phrase,  'within 
five  years  after  entry,’  is  set  off  by  a 
comma,  a weaker  punctuation  mark  than 
the  semicolon.  The  function  of  that 
comma  is  to  set  off  the  phrase  from  the 
rest  of  the  clause  In  which  it  appears, 
and  not  from  the  rest  of  the  entire 
section.  The  semicolon  effectually 
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isolates  the  opening  clause  and  its 
' dependent  phrase  from  the  other  and  sub- 
sequent clauses.  These  clauses  have  only- 
one  grammatical  construction  in  common; 
they  are  joint  subjects  of  the  common 
predicate  with  which  the  entire  section 
is  brought  to  a close.” 

The  court  in- State  ex  rel.  vs.  St.  Louis,  17^  Mo.  125, 
loC.  llj St  in  regard  to  grammatical  construction  of  a statute, 
stated  as  follows: 

■»  * The  particular  intent  expressed 
in  a proviso  or  exception  will  control  the 
general  intent  of  the  enactment.  The  proviso 
should  be  confined  to  what  immediately  precedes, 
unless  a contrary  intent  clearly  appears;  and 
should  be  construed  with  the  section  with 
which  it  is  connected.  This  rule  is  not, 
however,  absolute,  and  if  the  context  requires, 
the  proviso  may  be  construed  as  a limita- 
tion extending  over  more  than  what  immediately 
precedes,  or  may  amount  to  an  independent  en- 
actment.1 The  cases  cited  in  support  or  il- 
lustration of  the  text,  are  too  numerous  to 
be  reviewed  or  analyzed  her.e." 

In  accordance  with  the  above  it  is  indicated  that  the 
intention  of  the  legislature  still  is  of  great  effect  in  the 
construction  of  statutes  even  despite  indications  which  are 
given  by  legislative  punctuation  and  phrasing.  Except  for 
the  condition  that  the  municipality  regulate  the  speed  and 
use  of  ambulances,  patrol  wagons  and  fire  apparatus,  there 
is  no  other  reason  that  appears,  in  this  section,  why  these 
above  three  should  be  segregated  from  all  other  motor  vehicles 
owned  by  municipalities,  counties  and  political  subdivisions 
of  the  state  when  one  paragraph  would  have  applied  to  them  all. 
They  are,  however,  segregated  distinctly  and  apart  from  "all 
other”  motor  vehicles  owned  by  municipalities,  counties  and 
other  political  subdivisions,  and  given  a distinctive  exemption. 
It  appears  that  they  are  not  to  be  taken  in  the  same  category 
as.  vehicles  owned  by  municipalities,  counties  and  other  political 
subdivisions  of  the  state.  It  is  concluded  that  the  regulations 
of  the  entire  article  do  not  apply  to  ambulances,  patrol^ wagons 
and  fire  apparatus,  with  the  exception  of  that  part  of  this 
section  which  directs  that  the  provisions  do  not  apply,  and 
permits  the  municipality  to  regulate  their  speed  and  use. 
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The  question  then  that  arises  is,  is  an  unmarked  passenger 
motor  vehicle  a ”patrol  wagon”  when  used  by  police  to  patrol 
the  streets.  A relevant  case  to  this  matter  is  found  in  Edberg 
v,  Johnson,  I6I4.  N.W.  Rep.  12,  II4.9  Minn.  395#  l*c.  N.W*  13: 

“Taking  into  consideration  the  objects 
sought  to  be  attained  by  the  statute, 
the  general  use  of  motorcycles  in 
patrolling  streets  and  highways  when  the 
statute  was  enacted,  as  well  as  at  the 
present  time,  and  the  evident  purpose  of 
the  Legislature  to  except  from  the  opera- 
tion of  the  statute  vehicles  employed  as 
instrumentalities  of  municipal  fire  and 
police  departments,  we  hold  that  motor- 
cycles so  employed  come  within  the  ex- 
ceptions made  by  the  statute.” 

Since  we  are  of  the  opinion  that  that  part  of  Chapter  301, 
RSMo  194-9#  requiring  the  licensing  of  motor  vehicles,  does  not 
apply  to  a municipality,  the  answer  to  your  second  question,  in 
part,  is  that  the  Motor  Vehicle  Registration  Law  Is  inapplicable, 
including  Section  301.320,  RSMo  1949#  and  it  is  not  unlawful 
within  the  municipality  for  the  Police  Department  to  use  out- 
of-state  license  plates. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that  motor 
vehicles  used  as  ambulances,  patrol  wagons  and  fire  apparatus, 
owned  by  any  municipality  of  this  state,  are  not  required  to  be 
marked  with  letters  giving  the  name  of  the  municipality,  depart- 
ment and  distinguishing  number,  and  it  is  further  the  opinion 
of  this  department  that  the  police  department  of  a municipality 
of  this  state  does  not  violate  the  law  by  the  use  of  out-of-state 
license  plates  within  the  city  limits  of  such  municipality. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  James  W.  Paris. 

Yours  very  truly. 


JWF/ mw/ fh 


JOHN  M*  DALTON 
Attorney  General 


DESTRUCTION  OF  Can  official  records,  documents,  etc.  of  the  State 
DOCUMENTS:  Treasurer,  Commissioner  of  Finance  and  the  Division 

of  Insurance  be  destroyed  after  the  sine  die  adjourn- 
ment of  the  General  Assembly  wnere  the  statute 
authorizing  the  destruction  provides  for  destruction 
"during  each  biennial  session  of  the  General  Assembly." 

JOHN  M.  DALTON 


Honorable  Lester  A*  Vondersohmidt 
Speaker,  House  of  Representatives 
Jefferson  City,  Missouri 


Dear  Sir* 


XX3UQUUUC 
J.  C.  John sen 


We  are  in  receipt  of  your  letter  of  June  11,  1953*  requesting 
an  opinion  of  this  office  concerning  the  destruction  of  documents, 
which  request  is  as  follows: 


"The  House  of  Representatives  adopted  House 
Resolution  No.  71  which  provided  for  destruct- 
ion of  old  records  of  the  State  Treasurer  and 
the  Senate  adopted  Senate  Resolution  No.  85 
which  was  similar.  The  House  members  were 
appointed  pursuant  to  the  House  Resolution  and 
the  Senate  members  were  appointed  pursuant  to 
the  Senate  resolution.  Your  attention  is 
called  to  Section  30*314-0  which  provides  that 
‘during  each  bienniul  session  of  the  General 
Assembly  ‘ the  records  may  be  destroyed. 

"Senate  Bill  No.  369  tile  67th  General  Assembly 
repeals  and  re-enacts  Section  381.120  and  provides 
that  'during  each  biennial  session  of  the  General 
Assembly  • • . •*  the  records  may  be  destroyed. 

This  bill  does  not  carry  an  emergency  olause  but 
I believe  it  has  been  signed  by  the  Governor, 
but  it  will  not  take  effect  until  ninety  days 
after  May  31,  1953* 

"Senate  Bill  No.  350  of  the  67th  General  Assembly 
relates  to  the  destruction  of  records  of  the  Division 
of  Insurance  and  it  carries  an  emergency  clause. 

It  also  provides  that  'During  each  biennial  session 
• • . • * the  records  may  be  destroyed. 
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nNone  of  these  committees  have  acted,  and  1 am 
Informed  that  It  Is  urgent  some  of  the  records 
be  destroyed  because  of  the  need  for  storage 
space*  In  view  of  the  wording  of  the  statute 
•during  each  biennial  session  of  the  General 
Assembly  * . •*  would  it  be  possible  for  the 
committees  to  act  now  that  the  General  Assembly 
is  in  adjournment? 

"Mr*  Joseph  A.  Bauer,  Secretary  of  the  Senate, 
suggests  that  the  words  *blennial  session* 
might  mean  the  entire  two  year  period  rather 
than  the  period  ending  May  31*  1953*  We  would 
like  to  have  your  opinion  as  to  whether  under 
the  statute  the  records  may  now  be  destroyed*  w 

Section  30*3i+0*  RSMo*  19i4-9»  provides  for  the  destruction  of 
certain  records,  etc*,  in  the  office  of  the  State  Treasurer*  This 
statute  reads: 


’’During  each  biennial  session  of  the  general 
assembly,  the  state  treasurer  may,  in  the 
presence  of  a joint  committee  of  the  house 
of  representatives  and  senate,  destroy,  by 
burning  or  by  any  other  method  satisfactory 
to  said  joint  committee,  such  records, 
financial  statements  and  such  public  documents 
which  may  be  on  file  in  the  office  of  the 
state  treasurer  or  his  predecessor  as  custodian 
of  such  records  and  documents  for  a period  of 
five  years  or  longer  and  which  are  determined  to 
be  obsolete  or  of  no  further  public  use  or  value 
except  such  records  and  documents  as  may  at  the 
time  be  the  subject  of  litigation  or  dispute* 

Said  joint  committee  shall  consist  of  four  members 
of  the  house  of  representatives,  to  be  appointed 


by  the  speaker  of  the  house  of  representatives. 


and  two  members  of  the  senate,  to  be  a 
by  the  president  pro  tern  of  the  senate 


opointed 


Senate  Bill  #369  repoaled  and  reenacted  Section  3^1*120  RSMo* 
19^9*  pertaining  to  the  office  of  tne  Commissioner  of  ?inance*  This 
Bill  was  finally  passed  and  approved  by  the  Governor  June  8,  1953* 
The  Bill  does  not  contain  an  emergency  clause* 


Senate  Bill  #350  repealed  and  reenacted  Section  374-*070,  RSMo* 
1949*  pertaining  to  the  office  of  Superintendent  of  Insurance*  This 
Bill  was  passed  May  3*  1953*  and  approved  by  the  Governor  June  5* 
1953*  This  Bill  contains  an  emergency  clause* 
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Each  of  the  above  two  new  enactments  contains  provisions  for  the 
destruction  of  official  papers,  documents  and  records  which  are  in  all 
pertinent  details  the  same, as  the  provisions  of  Section  30*3^0,  RSMo. 
19i4.9#  as  quoted  above.  The  question  with  which  we  are  concerned  is 
specifically,  can  the  official  documents,  records,  etc.,  of  the 
various  offices  be  destroyed  pursuant  to  the  provisions  of  the  above 
statutes  after  the  adjournment  sine  die  of  the  General  Assembly,  and 
it  seems  that  the  answer  to  this  question  primarily  depends  upon  the 
meaning  of  the  phrase  found  in  each  of  the  said  statutes  "during  each 
biennial  session  of  the  General  Assembly."  The  important  word  in 
this  phrase  is  the  word  "session"  and  it  beoomes  necessary  to 
determine  what  period  of  time  is  indicated  by  the  use  of  said  word 
in  these  statutes.  No  case  or  other  authority  concerning  the  mean- 
ing of  the  word  "session"  has  been  found  from  the  State  of  Missouri. 

A definition  of  the  word  "session"  is  found  in  57  C.J.  286, 
Session,  Section  I4,  wherein  the  word  session  in  the  sense  of  time 
is  defined  as  follows: 

"In  a more  extended  sense,  a term  of  a court, 
or  of  a legislative  body;  the  entire  period 
intervening  between  the  convening  of  a tribunal 
or  assembly  and  its  final  adjournment;  the 
period,  space,  terra,  or  time  during  which  a 
court,  council,  legislature,  or  the  like  meets 
daily,  or  regularly,  for  business;  or  transacts 
business  regularly,  without  breaking  up;  the 
space  of  time  between  the  first  meeting  and  the 
prorogation  or  final  adjournment,  of  each 
particular  sitting  or  term;  the  time  during  which 
any  body  of  persons  or  tribunal  is  organized, 
competent  for  transaction  of  its  business." 

and  see  the  cases  cited  in  the  footnotes  to  the  above  text. 

In  the  case  of  John  3.  Farwell  Co.  v.  Matheis  (C.C.D.  Minn.  1891) 
J^8  Fed  363#  the  Court  defined  tae  word  session  as  applied  to  a legis- 
lature as  follows: 

"The  prime  definition  of  this  word,  when  applied 
to  a legislative  body,  is  the  actual  sitting  of 
the  members  of  such  body  for  the  transaction  of 
business.  It  also  may  be  used  to  denote  the 
term  during  which  the  legislature  meet  daily 
for  business,  and  also  the  space  of  time  between 
the  first  meeting  and  the  adjournment." 
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Likewise  in  the  case  of  U*S*  v»  Dietrich  (C*C«D*  Neb#  I90I4.) 
126  Fed*  659#  the  court,  in  considering  the  leaning  of  the  word 
session,  as  applied  to  the  sitting  of  a court,  gave  the  following 
general  definition: 

"These  cases  show  that  the  word  is  sometimes 
employed  to  indicate  an  actual  sitting  of  a 
court,  legislative  body,  or  other  assembly 
not  interrupted  by  adjournment;  that  at  other 
times  it  is  employed  to  Indicate  an  actual 
sitting  continued  by  adjournments  in  ordinary 
course  of  from  day  to  day,  or  over  Sundays 
and  holidays  but  not  interrupted  by  adjourn- 
ment to  a distant  day;  and  that  at  still  other 
times  it  is  employed  as  the  equivalent  of  •term' 

- -that  is,  to  indicate  the  entire  period  inter- 
vening between  the  convening  of  a tribunal 
or  assembly  and  its  final  adjournment*" 

See  also  Shaw  v*  Carter  (Okla.  Sup*  1931 ) 297  P*  273#  l*c* 
279#  where  the  Supreme  Court  of  Oklahoma  defined  tine  term  session 
as  applied  to  the  Legislature  of  the  State  of  Oklahoma  as  follows: 

"The  expression  * during  the  session  of  the 
legislature*  means  an  entirety,  during  all  of 
the  time  that  there  is  a sitting  together  of 
the  legislative  body  for  the  transaction  of 
business;  the  time  during  which  the  Legislature 
transacts  its  business;  the  space  of  tine 
between  the  first  meeting  and  final  adjournment, 
or  the  period  from  its  assembling  to  its  adjourn- 
ment*" 

The  Missouri  Constitution  of  1945  mentions  the  word  session 
in  provisions  concerning  the  General  Assembly  in  Article  III, 
Sections  25#  29  and  39(7)*  In  each  of  said  sections  it  is  clear 
from  the  context  that  the  word  session  is  used  to  designate  a 
period  of  time  during  which  the  Legislature  is  aotually  sitting 
and  does  not  indicate  a meaning  that  would  Include  the  full  two- 
year  biennial  period* 

From  the  above  it  is  concluded  that  under  the  statutory 
provision  "during  each  biennial  session  of  the  General  Assembly," 
the  official  documents,  files  and  records  of  the  above  mentioned 
departments  can  only  be  destroyed  during  the  regular  biennial 
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session  of  the  General  Assembly*  that  is,  the  period  between  its 
convening  in  January  and  its  adjournment  sine  die  on  the  last  of  May 
and  that  the  above  quoted  provision  of  the  statute  prohibits  such 
destruction  after  such  sine  die  adjournment* 

Further,  each  of  the  above  mentioned  statutes  provide  that  such 
documents  and  records,  etc*,  are  to  be  destroyed  in  the  presence  of 
a joint  committee  of  the  House  of  Representatives  and  Senate*  Senate 
Resolution  #85  and  House  Resolution  #71  provide  for  such  joint 
committee  but  refer  only  to  the  office  of  State  Treasurer  and  the 
statute  section  30*34-0  which  concerns  only  the  office  of  State 
Treasurer  and  authorizes  the  joint  committee  created  by  such 
resolutions  to  function  only  as  to  said  office* 

This  office  is  advised  that  no  joint  committee  was  created  by 
the  House  and  Senate  during  the  past  term  of  the  Legislature  for 
the  destruction  of  documents  in  the  office  of  Superintendent  of 
Insurance  or  Commissioner  of  Finance. This  3s  entirely  understandable 
since  there  v;a3  no  law  authorizing  such  coranittees  until  after  the 
sine  die  adjournment  of  the  General  Assembly* 

Even  if  there  were  committees  as  to  all  three  offices  in 
question  and  as  to  the  committee  concerning  the  office  of  the  State 
Treasurer  no  action  was  taken  during  the  time  in  which  the  General 
Assembly  wa3  in  actual  session  and  the  general  rule  is  that  absent 
specific  authority  in  proper  form  a committee  of  the  Legislature 
cannot  act  after  the  sine  die  adjournment  of  such  body*  It  is 
generally  held  that  the  power  of  the  Legislature  ceases  upon  such 
sine  die  adjournment  and  likewise  the  power  of  any  committee  created 
by  such  body.  This  is  especially  true  vrhen  there  is  no  specific 
authority  for  the  action  of  the  committee  after  such  sine  die 
adjournment  and  there  was  no  such  authority  given  to  the  committee 
concerning  the  office  of  the  State  Treasurer.  It  further  appears 
that  It  is  generally  held  that  authority  to  act  after  sine  die  adjourn- 
ment of  the  Legislature  caa  only  be  conferred  by  action  of  both 
houses  of  the  Legislature  with  formality  similar  to  that  necessary 
to  enact  laws.  In  the  State  of  Missouri  that  would  be  by  either  a 
bill  or  joint  resolution  approved  by  the  Governor. 

Again  no  authority  has  been  found  from  the  State  of  Missouri 
either  by  statute  or  case  law  concerning  tlxi3  problem  but  the  general 
rule  seems  to  be  as  set  out  above* 

See  28  A.L.R*  1154-*  1158-7*  where  it  is  said: 

nA  legislative  committee  has  no  power  to  act 
during  the  recess  of  the  legislature  unless 
it  was  especially  authorized  to  do  so.  # # 
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«##*#*-»  «*#«  * :--***  «•  -n- 

"VYhlle  It  cannot  be  denied  that  the  legislature 
has  the  power  to  authorize  a committee  of  its 
body  to  sit  during  vacation.  Inasmuch  as  the 
existence  of  all  committees,  in  the  absence  of 
legislation,  necessarily  determines  upon  the 
adjournment  of  the  body  to  which  they  belong, 
there  must  be  an  explicit  enactment  that  the 
sessions  of  the  committee  can  be  held  after 
such  adjournment,  or  at  least  a clear  and 
unmistakable  implication  to  that  effect  from 
the  words  used  in  the  act  or  resolution  creating 
the  committee,  before  it  can  be  a legally  created 
committee,  to  sit  after  the  adjournment  of  the 
legislature.  * * % 

This  general  rule  is  likewise  set  out  in  ]^9  Am.  Jur.  2$Q,  States, 
Territories  and  Dependencies,  Section  ip.,  where  it  is  said: 

■*  *In  the  absence  of  special  authority,  however, 
committees  appointed  by  the  legislature  have  no 
power  to  sit  after  adjournment  sine  die  of  the 
legislature,  and  inasmuch  as  in  the  absence  of 
legislation,  the  existence  of  all  committees 
necessarily  determines  upon  the  adjournment  of 
the  body  to  which  they  belong,  there  must  be  an 
explicit  enactment  that  the  sessions  of  the 
committee  can  be  held  after  such  adjournment, 
or  at  least  a clear  and  unmistakable  implication 
to  that  effect  from  the  words  used  in  the  act 
creating  the  committee,  before  it  can  be  a 
legally  created  committee  to  sit  after  the  adjourn- 
ment of  the  legislature.  Moreover,  authority  of 
a committee  to  sit  during  a recess  of  the  legis- 
lature must  ordinarily  be  derived  from  the  Joint 
act  of  both  houses,  that  is,  from  a regularly 
passed  act  of  the  assembly.  A legislative  committee 
authorized  to  make  investigations  and  hold  its 
sessions  after  the  adjournment  of  the  legislature 
cannot  be  created  by  one  body  of  the  legislature 
by  a resolution  which  is  not  concurred  in  by  the 
other.  According  to  most  authorities,  a mere 
concurrent  or  joint  resolution  of  both  bouses 
which  calls  into  being  a legislative  committee 
or  continues  the  existence  of  3uch  a committee 
is  not  sufficient  to  give  the  conraittee  life 
after  the  functions  of  the  legislative  body 
as  such  have  ceased  with  Its  adjournment,  sine 
die,  except  in  thosB  jurisdictions  where  joint 


-6- 


Honorable  Lester  A.  Vonderschmidt 


resolutions  are  recognized  as  equivalent  to 
laws  enacted  by  bills*  In  the  latter  case, 
the  resolution  creating  the  committee  must 
contain  an  explicit  provision  empowering  the 
committee  to  sit  after  adjournment,  or  the 
implication  to  that  effect  must  be  clear 
and  unmistakable* " 

See  also  the  case  of  Russell  v.  Cone  (Ark*  Sup*  1925)  272  S*V/* 
678,  and  Petition  of  Special  Committee,  etc.  (Calif*  Sup.  1938) 

83  P*  2d*  932,  where  the  Supreme  Court  of  California,  giving  careful 
consideration  to  the  powers  of  the  Legislative  Committee  to  act 
after  sine  die  adjournment  of  the  Legislative  body,  said: 

"The  overwhelming  weight  of  authority  is  to 
the  effect  that  neither  house  of  a legis- 
lature may  lawfully  appoint  a committee  by 
single  house  resolution  with  power  to  sit 
after  adjournment  sine  die,  in  fact,  every 
state  court  that  has  considered  this  problem 
lias  so  held*" 

It  therafore  further  appears  that  absent  any  other  consideration 
the  committee  created  by  Senate  Resolution  85  and  House  Resolution 
71  would  not  have  authority  to  act  after  the  sine  die  adjournment 
of  the  General  Assembly  of  the  State  of  Missouri* 

CONCLUSION 


It  is  the  conclusion  of  this  office  from  the  general  rules  as  set 
out  above  that  the  statutory  provisions  "during  each  biennial  session 
of  the  General  Assembly"  limits  action  to  the  period  of  time  from 
the  convening  of  the  General  Assembly  in  January  to  its  adjournment 
sine  die,  and  by  implication  prohibits  action  during  the  remainder 
of  the  two  year  biennial  period*  And  further,  that  the  committee 
created  by  Senate  Resolution  85  and  House  Resolution  71  concerning 
the  office  of  the  State  Treasurer  is  without  power  03  constituted 
to  function  after  the  sine  die  adjournment  of  the  General  Assembly* 

This  opinion  which  I hereby  approve  was  written  by  my  assistant, 
34r*  r’rod  L*  Howard* 


Yours  very  truly. 


rrr.v 


JOHN  M.  DALTON 
Attorney  General 
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Honorable  Raymond  H.  Vogel 

Prosecuting  Attorney 

Gape  Girardeau  County 

Farmers  and  Merchants  Bank  Building 

Cape  Girardeau,  Missouri 

Dear  Siri 


This  department  is  in  receipt  of  your  recent  request 
for  an  official  opinion.  You  thus  state  your  request* 

WI  would  like  an  opinion  with  regard 
to  the  matter  set  out  below, 

"A  drive-in  theater  gives  an  attend- 
ance pri£e  to  the  driver  of  the  motor 
vehicle  which  brings  in  the  most  per- 
sons to  the  theater.  The  persons  in 
the  vehicle  pay  admission  to  the  theater 
and  the  prize  is  given  sometime  during 
the  performance.  Does  this  procedure 

violate  any  law?  t 

”1  was  first  approached  about  the  le- 
gality of  this  matter  on  May  25,  1953* 

I advised  the  attorney  xvho  requested 
my  opinion  that  it  was  not  a violation 
of  the  lottery  and  gift  enterprise 

statute*  Gn  June  5,  1953 » your  office  5. 

directed  a letter  to  the  Honorable  j 

Robert  A*  Dempster,  Prosecuting  Attorney 
of  Scott  County,  giving  the  opinion  that 
the  described  procedure  would  be  a 

lottery.  I,  therefore,  asked  the  oper-  ^ 

ator  of  a dfive-in  theater  to  desist  !; 

from  this  procedure  in  view  of  your 
opinion  and  in  the  interest  of  uni- 
formity. 
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"I  am  unable  to  agree  that  the  element 
of  chance  is  present  in  the  described 
procedure*  It  appears  to  me  that  the 
prize  is  an  award  to  the  person  who 
brings  the  most  persons  to  the  theater 
and  the  award  is  not  based  on  chance* 
Therefore,  I would  like  to  have  a de- 
tailed and  official  opinion  from  your 
office  with  regard  to  this  matter*” 

The  question  which  we  have  to  determine  under  the 
state  of  facts  submitted  by  you  is  whether  the  procedure 
which  you  have  outlined  would  be  in  violation  of  Section 
563.430,  RSMo  1949*  which  section  reads  as  follows: 

"If  any  person  shall  make  or  establish, 
or  aid  or  assist  in  making  or  establish- 
ing, any  lottery,  gift  enterprise,  policy 
or  scheme  of  drawing  in  the  nature  of  a 
lottery  as  a business  or  avocation  in 
this  state,  or  shall  advertise  or  make 
public  or  cause  to  be  advertised  or  made 
public,  by  means  of  any  newspaper,  pamph- 
let, circular,  or  other  written  or  printed 
notice  thereof,  printed  or  circulated  in 
this  state,  any  such  lottery,  gift  enter- 
prise, policy  or  scheme  or  drawing  in  the 
nature  of  a lottery,  whether,  the  same  is 
being  or  is  to  be  conducted,  held  or  drawn 
within  or  without  this  state,  he  shall  be 
deemed  guilty  of  a felony,  and,  upon  con- 
viction, shall  be  punished  by  imprison- 
ment in  the  penitentiary  for  not  less  than 
two  nor  more  than  five  years,  or  by  im- 
prisonment in  the  county  jail  or  workhouse 
for  not  less  than  six  nor  more  than  twelve 
months*”  ' 

In,  the  case  of  State  ex  inf*  McKittrick,  Atty*  Gen. 
v*  Gl<>yb- Democrat  Publishing  Co.,  110  S.  W*  (2d)  705* 
c*  713,  the  Supreme  Court  of  Missouri  stated  that: 

"The  elements  of  a lottery  are:  (1)  Con- 
sideration; (2)  Prize;  (3)  Chance." 
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It  is  readily  apparent  that  in  the  procedure  which 
you  outline  the  element  of  "prize**  is  present* 

Let  us  now  turn  our  attention  to  the  matter  of  "con- 
sideration ",  In  this  regard  we  direct  your  attention  to 
the  193#  decision  of  the  Missouri  Supreme  Court  in  the  case 
of  State  v.  McEwan,  120  S.  W.  (2d)  1Q9$,  in  which  the  Court 
stated,  at  1*  c*  llOQt 

***'#  * Courts  have  unifcrmally  held 
that  the  scheme  of  ’bank  night"  is  a 
lottery  when  the  participants  therein 
are  limited  to  those  purchasing  tickets 
to  the  theater,  * * *** 

At  1,  c,  1102,  the  Court  stated: 

"In  C.  J.  292,  Sec.  7,  it  is  said; 

’Whatever  may  be  the  nature  of  the 
consideration  required  it  may  be  given 
either  directly  or  indirectly.  The 
benefit  to'  the  person  offering  the 
prize  does  not  need  to  be  directly 
dependent  upon  the  furnishing  of  a 
consideration. *" 

In  view  of  the  above,  we  believe  that  the  element  of 
"consideration"  i3  present  in  the  procedure  which  you  out- 
lined to  us. 

The  final  question  which  we  have  to  determine  is  whether 
the  procedure  which  you  outline  contains  the  element  of 
"chance"  within  the  meaning  of  that  word  as  a constituent 
element  in  a lottery. 

For  a thorough  discussion  of  this  matter  we  again  direct 
attention  to  the  Globe- Democrat  case,  supra.  At  1.  c*  713 » 
et  seq. , of  that  opinion*  the  court  stated: 

"The  elements  of  a lottery  are:  (1) 

Consideration;  (2)  prize;  (3)  chance. 

It  is  conceded  that  the  first  two  of 
these  were  present  in  the  ’Famous 
Names’  contest,  here  involved,  the 
sole  question  being  whether  the  third 
element  — * chance  — was  there.  In 
England  and  Canada  where  the  ^pure 
chance  doctrine’  prevails  a game  or 
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contest  is  not  a lottery  even  though  the 
entrants  pay  a consideration  for  the 
chance  to  win  a prize,  unless  the  result 
depends  entirely  upon  chance.  In  the 
United  States  trie  rule  was  the  same  un— 
til  about  1904|  but  it  is  now  generally 
held  that  chance  need  be  only  the  domi- 
nant factor.  32  C.  J«  5,  page  291}  17 
R*C.L*  § 10,  p.  1223}  Waite  v.  Press 
Publishing  Ass’n.,  155  F.  5$,  35  G.C.A.' 

576,  11  L*R.A*:  (N.S. ) 609,  12  Ann.  Gas, 

319*  Hence  a contest  may  be  a lottery 
even  though  skill*  judgment,  or  research 
enter  thereinto  in  some  degree,  if  chance 
in  a larger  degree  determine  the  result* 

Whether  the  chance  factor  Is  dominant 
or  subordinate  is  often  a troublesome 
question* ” 

And  further,  at  717*  the  Court  stated: 

"Further*  we  are  convinced  the  question 
whether  the  element  of  chance  was  pre- 
sent  must  be  viewed  from  the  standpoint 
of  the  nearly  70,000  persons  who  entered 
the  contest  in  response  to  the  advertis- 
ing thereof;  and  that  it  Is  not  to  be 
measured  by  any  absolute  or  technical 
standards*  As  was  said  in  Coles  v* 

Gdhams  Press  Ltd.,  supra,  ’The  com- 
petitor is  the  person  to  be  considered1* 

In  the  Instant  case  the  public  was  in- 
formed that  any  one  might  win;  that 
no  special  skill,  training,  or  education 
was  required;  and  that  an  opportunity 
was  offered  to  gain  some  ‘easy  money.’ 

It  is  true  reference  to  the  possibility 
of  children’s  winning  was  omitted  from 
the  later  advertising,  but  aside  from 
that  hope  was  held  out  to  the  general 
public*  That  being  true,  whether  chance 
or  skill  was  the  determining  factor  in 
the  contest  must  depend  upon  the  capa- 
city of  the  general  public--not  experts— 
to  solve  the  problems  presented*” 

In  the  instant  case  a prize  is  given  to  the  driver  of 
the  motor  vehicle  bring,  the  most  persons  to  the  theater  on 
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a specified  night#  Specifically,  the  term  "motor 
vehicle”  could  include  anything  from  a motorcyle,  capable 
of  carrying,  at  the  most,  two  persons  in  addition  to  the 
driver , up  to  and  including  a transport  truck  capable  of 
carrying  50  or  60  people.  Thus,  we  see  that  the  use  of 
the  term  "motor  vehicle"  is  loose,  vague,  and  indefinite, 
leaving  to  chance  the  particular  manner  in  which  a con- 
testant may  elect  to  enter  this  contest#  In  view  of  these 
facts  and  of  the  law  stated  above,  it  is  the  opinion  of 
tnis  department  that  the  element  of  "chance"  is  here  pre- 
sent, and  that  in  a.s  much  as  the  other  two  necessary  ele- 
ments of  "prize"  and  "consideration"  are  also  present,  the 
operation  which  you  described  is  a lottery  and  is  therefore 
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CONCLUSION 

It  is  the  opinion  of  this  department  that  an  operation 
whereby  a drive-in  theater  gives  a prize  to  the  driver  of 
the  motor  vehicle  which  brings  the  most  number  of  persons 
to  the  theater  on  a specified  night  contains  the  elements 
of  prize,  consideration,  and  chance,  and  is  therefore  a 
lottery. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  Hugh  F.  Williamson, 


Very  truly  yours, 


JOHN  M.  DALTON 
Attorney  General 


RECORDER:  The  county  is  entitled  to  money  collected 

by  the  recorder  under  color  of  office  and 
authority. 


FILED 

£3 


August  4,  1953 


Honorable  Raymond  H.  Vogel 
Prosecuting  Attorney  of 

Cape  Jirardeau  County 
Cape  Girardeau,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  office  which  request  reads  as  follows: 

" I desire  an  opinion  of  your  office 
with  regard  to  the  matters  set  out 
below. 

"The  Recorder  of  Cape  Girardeau  County 
was  indicted  in  several  courts  for  (1) 
violation  of  Section  59.200,  RSMo,  (2) 
failing  to  keep  a full  account  of  all 
fees  received  by  him,  particularly  fees 
received  from  the  preparation,  sale 
and  distribution  of  periodic  lists  of 
chattel  mortgages  and  Deeds  of  Trusts, 
and  failure  to  turn  over  to  the  county 
such  fees;  and  (3)  receiving  fees  from 
abstracters  for  permitting  them  to  work 
in  the  Recorder^  office.  I believe 
you  have  copies  of  the  indictment  and 
you  may  want  to  refer  to  it  for  greater 
detail. 

"Is  the  county  entitled  to  be  reimbursed 
by  the  recorder  and  his  sureties  for  any 
monies  received  by  the  Recorder  in  viola- 
tion of  Section  59.200?  Is  the  Recorder 
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entitled  to  keep  fees  received  from  pub- 
lishing lists  of  chattel  mortages,  which 
lists  were  not  issued  in  violation  of 
Section  59.200?  If  he  is  not  entitled 
to  keep  such  fees,  is  the  county  entitled 
to  be  reimbursed  for  any  such  fees  re- 
ceived and  not  accounted  for  by  the 
Recorder? 

"Is  the  county  entitled  to  be  reimbursed 
by  the  Recorder  and  his  sureties  for  money 
paid  to  the  Recorder  by  the  abstracters, 
if  such  payments  were  illegal?  If  so, 
do  the  abstracters  also  have  a cause  of 
action  against  the  Recorder  for  money 
illegally  demanded  and  received  from 
them?  In  other  words,  does  Section  59.250 
mean  that  the  county  is  entitled  to  every 
kind  of  payment  received  by  the  Recorder, 
above  the  stated  amount,  whether  it  is 
a legally-established  fee  or  not? 

"If  the  county  has  a cause  of  action  with 
regard  to  any  of  the  matters  stated  in 
the  above  paragraphs,  does  the  County 
Court  have  any  discretion  in  compromising 
or  settling  such  claims?" 

You  inquire  broadly  whether  under  the  provisions  of  Section 
59.250,  RSKo  1949,  a recorder  is  required  to  report  all  fees  re- 
ceived by  him  to  the  county  court  and  to  pay  such  amounts  as  may 
exceed  the  sums  allowed  for  compensation  and  deputy  and  clerical 
hire  into  the  county  treasury,  irrespective  of  whether  such  fees 
are  authorized  or  unauthorized.  Related  to  the  principal  question 
is  the  question  as  to  whether,  as  between  the  county  and  the  of- 
ficer, the  county  is  entitled  to  fees  collected  although  not  under 
authority  of  law. 

The  particular  fees  about  which  you  inquire  are;  (1)  moneys 
received  from  persons  for  the  privilege  of  examining  and  making 
memoranda  or  records  on  file  in  the  recorder's  office,  (2)  for 
the  preparation,  sale  and  distribution  of  chattel  mortgage  lists, 
(3)  for  the  preparation,  sale  and  distribution  of  lists  of  deeds 
of  trust. 

Prior  to  entering  into  a discussion  of  the  issue  presented, 
we  wish  to  direct  your  attention  to  the  case  of  Yuma  County  v. 
Wisener,  46  P,  (2d)  115,  in  order  that  we  may  make  reference  to 
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it  later.  Defendant  was  clerk  of  Superior  Court  in  Yuma  County 
and  among  his  duties  was  that  of  issuing  licenses  to  marry.  For 
this  duty  said  clerk  was  allowed  a fee  of  £2.00.  When  a non- 
resident of  the  state  appeared  before  him  to  apply  for  a license 
to  marry,  he  required  them  to  fill  out  another  document  which  had 
no  sanction  in  law  and  was  not  a prerequisite  to  the  issuance  of 
the  statutory  marriage  license.  The  defendant  led  the  applicants 
to  believe  that  the  latter  document  was  required  and  received  a 
fee  of  $2.50,  making  the  total  fee  of  ^4.50,  Defendant,  in 
rendering  his  accounts  to  the  county  would  account  only  for  the 
$2.00  required  by  law  for  the  marriage  license  and  would  retain 
for  his  own  oersonal  use  the  £2.50.  The  County  of  Yuma  brought 
suit  against  the  clerk  to  recover  the  >2.50  not  reported,  on  the 
theory  that;  (a)  it  was  a court  "fee"  within  the  meaning  of  the 
Constitution  and  statutes  and  that  all  fees  collected  by  a public 
officer  must  be  paid  to  the  county;  and  (b)  that  the  mone.  so 
collected,  even  though  it  was  not  strictly  "fee"  within  the  pur- 
view of  the  Constitution  and  statutes,  was  nevertheless  obtained 
by  defendant  under  color  of  office  as  a "fee"  and  that  he  was  there- 
fore estopped  from  denying  that  it  was  such.  In  disposing  of  these 
opinions,  the  court  in  its  opinion  stated: 

"So  far  as  the  first  contention  of 
plaintiff  is  concerned,  we  think  it 
cannot  be  sustained.  There  is  no 
authority  whatever  to  be  found  in 
our  law  authorizing  or  permitting 
the  clerk  of  the  superior  court  to 
collect  from  applicants  for  a mar- 
riage license  the  $2.50  which  it  is 
alleged  defendant  did  collect  from 
many  nonresidents  of  Arizona,  under 
the  circumstances  above  set  forth. 

Such  being  the  case,  the  county  can- 
not recover  the  money  on  the  theory 
that  it  is  a legal  fee  which  defendant 
has  collected  by  authority  of  law,  and 
which  he  has  not  accounted  for. 

"But  when  it  comes  to  the  second  con- 
tention the  situation  is  very  different* 

Color  of  office  is  defined  as  follows: 

* . . • Acta  done  virtue  officii  are 
where  they  are  within  the  authority  of 
the  officer,  but  in  doing  them  he  ex- 
ercises that  authority  improperly,  or 
abuses  the  confidence  which  the  law 
reposes  in  him;  whilst  acts  done  colore 
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officii  are  where  they  are  of  such 
a nature  that  his  office  gives  him 
no  authority  to  do  them  . . .*  State 
v.  Fowler,  S3  Md.  601,  42  A.  201,  203, 

42  L . R • A . 349,  71  Am.  St.  Rep.  452. 

"There  can  be  no  question  that  if 
defendant  by  word  or  deed  caused 
applic  nts  for  a marriage  license  to 
believe  that  in  order  to  obtain  such 
license  the  law  required  that  the 
£2.50  in  question  be  collected  by 
him  as  clerk  of  the  court,  that  he 
was  securing  such  money  under  color 
of  office,  as  the  words  are  generally 
understood,  and  it  is  the  usual  rule 
that  where  a public  officer  obtains 
money  under  color  of  office,  which  he 
had  no  legal  right  to  collect,  that  he 
is  not  permitted  in  a suit  to  recover 
such  sums,  either  from  himself  or  his 
bondsmen,  to  contend  that  the  state 
has  no  right  to  recover  the  money  from 
him  because  it  had  not  authorized  him 
to  collect  it  from  the  citizens  whom 
he  had  deceived  in  regard  to  the  law. 

City  of  Phillipsburg  v.  Degenhart  et 
al.,  30  Mont.  299,  76  P.  694;  State 
v.  Porter,  69  Neb.  203,  95  N.W.  769,  771: 
Kern  County  v.  Fay  et  al.,  131  Cal.  547, 
63  P.  357;  People  v.  Hamilton,  103  Cal. 
433,  37  P.  627;  People  v.  Van  Ness  et 
al.  79  Cal.  34,  21  P.  554,  12  Am.  St. 

Rep.  134." 

Section  59.250,  RSMo  1949,  provides  as  follows: 

"The  recorder  in  counties  of  the 
third  class,  wherein  there  shall  be 
a separate  circuit  clerk  and  recorder, 
shall  keep  a full,  true  and  faithful 
account  of  all  fees  of  every  kind 
received,  and  make  a report  thereof 
every  year  to  the  county  court;  and 
all  fees  received  hy  him,  over  and 
above  the  sura  of  four  thousand  dollars 
except  those  set  out  in  section  59.490, 
for  each  year  of  his  official  term, 
after  paying  out  of  such  fees  and 
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emoluments  such  amounts  for  deputies 
and  assistants  In  his  office  as  the 
county  court  may  deem  necessary,  shall 
be  paid  Into  the  county  treasury." 

We  have  no  hesitancy  in  stating  that  it  is  our  opinion 
that  this  section  only  requires  the  recorder  to  account  to  the 
county  court  those  fees  which  the  office  is  by  law  authorized 
to  collect.  There  exists  no  authority  under  our  laws  for  the 
recorder  in  his  official  capacity  to  make  the  charges  to  which 
you  refer  and  which  are  noted  supra.  You  will  likewise  note 
that  that  is  the  holding  in  the  Yuma  County  case. 

As  to  whether  or  not  the  county  may  successfully  maintain 
an  action  against  the  recorder  to  recover  moneys  received  from 
persons  for  the  privilege  of  examining  and  making  memoranda  of 
records  on  file,  presents  somewhat  of  a different  question  not 
connected  with  the  duties  of  the  recorder  to  account  for  such 
charges.  The  instruments  on  file  in  the  recorder's  office  are 
public  records  and  in  the  absence  of  a statute  authorizing  the 
official  occupying  the  office  to  charge  fees  for  the  view  of 
records,  persons  are  entitled  to  inspect  and  make  copies  thereof 
without  the  payment  of  a fee.  76  C.J.S.,  Records,  page  146.  The 
recorder  is  under  a duty  (negative  in  character),  not  to  interfere 
with  this  right  of  public  inspection,  subject  only  to  the  ex- 
ception of  the  power  to  make  reasonable  rules  and  regulations 
governing  the  time  and  manner  of  inspection.  As  to  the  excep- 
tions, see  Upton  v.  Catlin,  17  Colo.  546.  For  the  added  work 
or  inconvenience  that  may  be  incident  to  this  inspection,  the 
law  allows  no  added  fee  or  compensation.  It  is  our  opinion 
that  charges  which  the  recorder  in  the  instant  case  made  for 
the  right  to  inspect  the  records  was  made  under  color  of  office 
and  authority  and  he  could  be  estopped  to  deny  that  such  are 
legal  or  authorized  fees.  Certainly,  in  a suit  brought  by  the 
county,  the  defendant  should  not  be  permitted  to  successfully 
offer  a defense  which  would  entitle  him  to  profit  for  his  un- 
lawful acts. 

We  turn  next  to  the  charges  made  by  the  recorder  for  the 
preparation,  sale  and  distribution  o*'  chattel  mortgage  lists 
and  lists  of  deeds  of  trust.  The  recorder  is  under  no  duty  to 
prepare,  sell  and  distribute  said  lists.  No  statutory  fees  or 
charges  are  allowed  for  the  work  involved.  Such  is  totally 
disconnected  from  any  of  the  duties  of  the  office.  In  fact, 
the  recorder  is  specifically  prohibited  from  making  for  profit 
or  hire  abstracts  of  instruments  of  records  in  his  office, 
affecting  title  to  lands,  subject  to  a penalty  for  a misdemeanor. 
See  Section  59.200,  RSMo  1949*  As  has  already  been  pointed  out, 
the  county  is  not  entitled  to  be  reimbursed  for  such  moneys  on 
the  theory  that  these  were  fees  which  the  recorder  is  required 
to  account  under  Section  59.250,  RSMo  1949,  nor  do  we  see  how 
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it  can  be  logically  contended  that  such  moneys  were  collected 
under  color  of  office  so  as  to  permit  recovery  by  the  county 
as  was  allowed  in  the  Yuma  County  case. 

You  have  inquired  whether  the  abstracters  who  have  paid 
fees  to  examine  records  on  file  have  a cause  of  action  against 
the  recorder  for  money  illegally  demanded  and  received  from 
them;  however,  since  such  question  does  not  appear  to  involve 
the  county  or  the  official  duties  of  the  office  of  the  prose- 
cuting attorney,  we  must  therefore  decline  to  answer  same.  Sec- 
tion 27.040,  RS l,o  1949. 

You  next  inquire  whether  the  county  court  has  any  dis- 
cretion in  compromising  or  settling  any  claims  that  the  county 
may  have  against  the  recorder  as  above  discussed.  The  rule  in 
regard  to  the  authority  of  the  county  court  to  compromise  claims 
owing  to  the  county  is  stated  in  20  C.J.S.,  Counties,  Section 
233 t page  1114,  as  follows: 

"*  * *Also  compromises  and  settle- 
ments of  claims  owing  to  the  county, 
or  litigation  based  on  such  claims, 
are  generally  upheld  by  the  courts 
in  the  absence  of  a showing  of  fraud 
or  collusion,  * * * and  provided  the 
jurisdiction  is  not  one  in  which  the 
compromise  of  the  indebtedness  of  an 
individual  or  corporation  to  a county 
is  prohibited  by  constitution  or  by 
statute." 

It  is  our  opinion  that  the  county  court  may,  in  their  dis- 
cretion, compromise  claims  against  the  recorder  for  moneys  to 
which  the  county  is  entitled,  subject  only  to  the  limitation 
that  such  compromise  shall  not  be  without  consideration.  (Sec- 
tion 39,  Article  III,  Par.  (5)»  Constitution  of  Missouri  1945). 


CONCLUSION 


Therefore  it  is  the  opinion  of  this  office  that  a recorder 
in  counties  of  the  third  class  wherein  there  shall  be  a separate 
circuit  clerk  anr’  recorder,  is  not  required  to  account  to  the 
county  "fees"  which  the  office  is  not  authorized  to  collect; 
however,  we  are  of  the  opinion  that  the  county  in  a proper  pro- 
ceeding may  recover  from  the  recorder  moneys  which  was  collected 
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by  said  officer  under  color  of  office  and  authority,  although 
not  legally  authorized. 

\ie  are  further  of  the  opinion  that  the  county  court  may, 
in  their  discretion,  compromise  claims  for  moneys  received  under 
color  of  office. 

The  foregoing  opinion,  which  I hereby  approve,  was  orepared 
by  my  Assistant,  Mr.  D.  D.  Guffey. 


Very  truly  yours, 


JOHN  M.  DALTON 
Attorney  General 


DDO:hr 


OFFICERS:  DEPUTY  CIRCUIT 
CLERK:  THIRD  CLASS  COUNTIES; 
MAY  BE  NOTARY  PUBLIC: 


FILED 


August  17 


Office  of  deputy  circuit  clerk,  third 
class  county  and  notary  public  com- 
patible. One  person  can  hold  both 
offices  and  perform  the  duties  of 
each.  Deputy  circuit  clerk  of  third 
class  county  commissioned  notary  public 
can  perform  duties  of  latter  office  at 
any  location  in  his  own  county  he  might 
choose,  and  is  entitled  to  charge, 
collect  and  retain  as  his  own,  every 
fee  prescribed  by  statute  for  notarial 
service  rendered. 

, 1953 


Honorable  Raymond  H.  Vogel 
Prosecuting  Attorney  of 

Gape  Girardeau  County 
Cape  Girardeau,  Missouri 

Dear  Sir: 

This  is  to  acknowledge  receipt  of  your  recent  request  for 
a legal  opinion  of  this  department  which  request  reads  as  fol- 
lows : 


"I  would  like  to  have  the  opinion 
of  your  office  with  regard  to  the 
matter  set  out  below. 

"May  a Deputy  Circuit  Clerk  in  a 
third  class  county  be  commissioned 
a Notary  Public?  If  so,  may  the 
Deputy  Circuit  Clerk  perform  the 
duties  of  a Notary  Public  in  the 
office  of  the  Circuit  Clerk  and 
receive  and  retain  the  prescribed 
fees  for  such  Notary  Public  work? 

"Your  early  opinion  of  this  matter 
will  be  sincerely  appreciated." 

The  general  rule  prevailing  in  most  jurisdictions  with 
reference  to  the  nature  of  the  office  of  a clerk  of  a court  of 
record  and  the  duties  of  same  is  set  forth  in  Section  1,  Clerks 
of  Courts,  page  1211,  C.  J.  S.,  and  reads  as  follows: 

"A  clerk  of  court  is  an  officer  of 
a court  of  justice  who  has  charge  of 
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the  clerical  part  of  its  business, 
who  keeps  its  records  and  seal, 
issues  process,  enters  judgments 
and  orders,  gives  certified  copies 
from  the  records  and  the  like.  While 
the  clerk  of  a court  belon  s to  the 
judicial  as  distinguished  from  the 
executive  or  legislative  branch  of 
government,  his  office  is  essentially 
a ministerial  one,  and  is  in  no  way 
necessary  to  the  existence  of  a court. 

* * *" 

Section  433*010,  RSMo  1949 » provides  the  qualifications 
of  clerks  of  all  courts  of  record  and  reads  as  follows: 

"No  person  shall  be  appointed  or 
elected  clerk  of  any  court  unless 
he  be  a citizen  of  the  United  States, 
above  the  age  of  twenty-one  years , 
and  shall  have  resided  within  the 
state  one  whole  year,  and  within 
the  county  for  which  he  is  elected 
three  months  before  the  election; 
and  every  clerk  shall,  after  his 
election,  reside  in  the  county  for 
which  he  is  clerk." 

The  election,  commission  and  term  of  office  of  circuit 
clerks  is  provided  by  Section  433.015,  RSMo  1949,  and  reads 
as  follows: 


"At  the  general  election  in  the 
year  1332,  and  every  four  years  there- 
after, exceot  as  herein  provided,  the 
clerks  of  all  courts  of  record,  except 
the  clerks  of  the  supreme  court,  the 
courts  of  appeals,  the  probate  courts, 
the  magistrate  courts,  and  except  as 
otherwise  provided  by  law,  shall  be 
elected  by  the  aualified  voters  of 
each  county  and  of  the  city  of  St. 
Louis,  who  shall  be  commissioned  by 
the  governor,  and  shall  enter  upon 
the  discharge  of  their  duties  on  the 
first  Monday  in  January  next  ensuing 
their  election,  and  shall  hold  their 
offices  for  the  term  of  four  years,  and 
until  their  successor  shall  be  duly 
elected  and  qualified,  unless  sooner 
removed  from  office." 
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Section  4#3.0$0,  RSf4o  1949,  contains  the  general  provisions 
for  the  apr>ointment  of  deputy  clerks  of  courts  of  record  and 
reads  as  follows: 

"Every  clerk  may  appoint  one  or 
more  deputies,  to  be  approved  by 
the  judge  or  judges,  or  a majority 
of  them  in  vacation,  or  by  the  court, 
who  shall  be  at  least  seventeen  years 
of  age  and  have  all  other  qualifications 
of  their  principals  and  take  the  like 
oath,  and  may  in  the  name  of  their 
principals  perform  the  duties  of  clerk; 
but  all  clerks  and  their  sureties  shall 
be  responsible  for  the  conduct  of  their 
deputies*" 

The  official  records  of  the  Secretary  of  Stated  office 
show  that  the  County  of  Cape  Girardeau  is  a county  of  the  third 
class  and  that  the  offices  of  circuit  clerk  and  recorder  of  deeds 
are  separate.  Therefore,  the  provisions  of  Section  4S3.345,  RSMo 
1949,  relating  to  the  appointment  of  deputies  and  assistants  to 
the  circuit  clerk  are  applicable  to  the  county.  Deputies  to  the 
circuit  clerk  of  your  county  could  perform  such  duties  as  would 
be  assigned  to  them  by  the  clerk,  and  as  such  deputies  they  should 
not  perform  any  of  the  official  duties  of  the  recorder  of  deeds 
of  such  county.  Section  4S3.345,  RSMo  1949,  reads  as  follows: 

"Every  circuit  clerk  ia  counties  of 
the  third  class  shall  be  entitled  to 
such  number  of  deputies  and  assistants 
to  be  appointed  by  such  official,  with 
the  approval  of  the  judge  of  the  circuit 
court,  as  such  judge  shall  deem  neces- 
sary for  the  prompt  and  proper  discharge 
of  the  duties  of  his  office.  The  judge 
of  the  circuit  court,  in  his  order  per- 
mitting the  circuit  clerk  to  appoint 
deputies  or  assistants,  shall  fix  the 
compensation  of  such  deputies  and  assist- 
ants which  order  shall  designate  the 
period  of  time  such  deputies  or  assist- 
ants may  be  employed.  . Every  such  order 
shall  be  entered  on  record,  and  a certi- 
fied copy  thereof  shall  be  filed  in  the 
office  of  the  county  clerk.  The  cir- 
cuit clerk  may,  at  any  time,  discharge 
any  deputy  or  assistant,  and  may  regulate 
the  time  of  his  or  her  employment  and 
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the  circuit  court  may  at  any  time 
modify  or  rescind  its  order  permitting 
an  appointment  to  be  made.” 

When  one  is  appointed  deputy  circuit  clerk  of  a third  class 
county  in  accordance  with  the  provisions  of  Section  4S3.060, 
supra,  and  other  applicable  statutes,  the  deputy  would  have  the 
power  in  the  name  of  the  principal  to  perform  the  duties  of  said 
principal  as  a public  officer.  For  reasons  given  above  and  also 
for  other  reasons  to  be  given  hereafter,  it  is  believed  that  when 
the  deputy  acts  in  the  place  of  the  principal  he  would  also  be  a 
public  officer. 

The  general  rule  regarding  the  status  of  deputies  as  public 
officers  has  been  stated  in  Section  3&>  pages  16  and  17  of  Mechem 
on  Public  Officers,  Said  section  reads  as  follows: 

"Whether  deputies  appointed  by 
public  officers  are  to  be  regarded 
as  public  officers  themselves,  de- 
pends upon  the  circumstances  and 
method  of  their  appointment,  where 
such  appointment  is  provided  for  by 
law,  and  a fortiori  and  where  it  is 
required  by  law,  which  fixes  the 
powers  and  duties  of  such  deputies, 
and  where  such  deputies  are  required 
to  take  the  oath  of  office  and  to  give 
bond  for  the  performance  of  their  duties, 
the  deputies  are  usually  regarded  as 
public  officers.  Thus  deputy  postmasters  ap- 
pointed and  qualified  according  to  law.  are 
public  officers.  So  a deputy  marshal  is 
an  officer  of  the  United  States,  and  deputy 
sheriffs  are  recognized  by  the  statutes 
of  most  States  as  independent  public 
officers. 

"But  where  the  deputy  s appointed  merely 
at  the  will  and  pleasure  of  his  principal 
to  serve  some  purpose  of  the  latter,  he  is 
not  a public  officer  but  a mere  servant  or 
agent.  So  a special  deputy  employed  only 
in  a particular  case  is  not  a public  officer." 

Under  Section  4&3 .030,  supra,  deputies  of  all  clerks  of 
courts  of  record  are  required  to  be  at  least  seventeen  years  of 
age,  must  take  the  same  oath  of  office  and  possess  all  the  other 
qualifications  of  the  clerk.  In  the  name  of  their  principals  they 
are  authorized  to  perform  any  or  all  of  the  duties  of  their  prin- 
cipals for  whose  actions  the  clerk  is  liable  upon  his  official 
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The  appointment  of  a deputy  circuit  clerk  is  regulated  by 
Section  483.345,  supra,  and  such  appointment  is  required  to  be 
approved  by  the  circuit  Judge,  While  the  order  appointing  the 
deputy  fixes  his  term  and  the  amount  of  compensation,  such 
deputy  may  be  discharged  at  any  time  by  the* clerk,  yet,  since 
the  statutes  provide  for  the  appointment,  how  the  compensation 
is  fixed  and  the  method  of  discharge,  and  also  in  view  of  the 
provisions  of  Section  483.080  and  other  sections  noted  above, 
it  appears  that  in  the  enactment  of  said  statutes,  it  was  the 
legislative  intent  that  deputy  circuit  clerks  are  to  be  regarded 
as  public  officers  as  much  so  as  clerks,  and  that  such  deputies 
were  never  intended  to  occupy  the  status  of  servants  of  their 
principals,  otherwise  deputies  would  not  have  been  granted  the 
power  to  perform  the  duties  of  public  officials. 

This  brings  us  to  that  point  in  our  discussion  of  the  sub- 
ject matter  of  the  opinion  request  when  it  is  necessary  to  con- 
sider the  legal  status  of  a notary  public,  and  that  is,  whether 
a notary  is,  or  is  not  a public  officer. 

In  the  case  of  Ghast  v.  St.  Louis  Transit  Company,  115  Mo, 
App,  403.  the  court  quoted  the  definition  of  notary  public  given 
in  Black's  Law  Dictionary,  At  1.  c,  408,  the  court  said: 

* *»a  public  officer  whose 
function  it  is  to  attest  and  certi- 
fy, by  his  hand  and  official  seal, 
certain  classes  of  documents  in 
order  to  give  them  credit  and  authen- 
ticity in  foreign  jurisdictions, ,w 

Again  the  following  definition  of  a notary  public  is  given 
in  Section  1,  page  609,  Volume  66,  C.J.S,,  and  reads  as  follows: 

"A  notary  or  notary  public  Is  a public 
officer  whose  function  it  is  to  attest 
and  certify,  by  his  hand  and  official 
seal,  certain  classes  of  documents,  in 
order  to  give  them  credit  and  authenticity 
in  foreign  jurisdictions,  to  take  acknow- 
ledgments of  deeds  and  other  conveyances, 
and  certify  them,  and  to  perform  certain 
official  acts,  chiefly  in  commercial 
matters,  such  as  the  protesting  of  notes 
and  bills,  and  noting  of  foreign  drafts, 
and  marine  protests  in  cases  of  loss  or 
damage «n 
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From  these  definitions  it  is  readily  seen  that  a notary 
public  is  a public  officer  and  since  it  is  our  belief  that  a 
deputy  circuit  clerk  is  also  a public  officer,  we  must  give 
further  consideration  and  discussion  to  that  part  of  the  in- 
quiry calling  for  a determination  as  to  whether  a deputy  circuit 
clerk  of  a third  class  county  may  be  commissioned  a notary  public. 
The  answer  to  this  inquiry  depends  upon  the  answer  to  the  question 
as  to  whether  these  two  public  offices  could,  or  could  not  be  held 
by  the  same  person,  and  whether  the  duties  of  either  would  so  con- 
flict with  the  other  as  to  render  the  two  incompatible  and  prohibit 
one  person  from  holding  both  at  the  same  time. 

From  the  foregoing,  it  may  be  said  that  the  various  statutes 
require  certain  duties  to  be  performed  by  the  circuit  clerk,  and 
while  these  statutes  are  numerous,  we  find  it  unnecessary  to  quote 
all  of  them  so  that  an  outline  of  the  duties  of  that  office  might 
be  given.  But  we  do  wish  to  call  attention  to  the  nature  of  the 
general  duties  of  the  circuit  clerk,  even  though  we  may  repeat 
something  stated  above.  The  circuit  clerk  is  au  officer  of  the 
court  and  the  clerk  has  charge  of  all  the  clerical  duties  of  the 
circuit  court,  such  as  keeping  court  records  and  the  seal.  As  a 
part  of  his  official  duties  he  is  required  to  file  petitions  in 
civil  cases,  indictments  or  informations  in  criminal  cases,  and 
various  legal  documents  which  the  statutes  require  to  be  filed 
by  him. ' The  clerk  is  also  required  to  issue  civil  and  criminal 
process,  enter  judgments,  orders  or  other  proceedings  of  record, 
and,  when  so  required  he  must  furnish  certified  copies  of  court 
orders  in  his  office.  He  is  also  charged  with  the  duty  of  col- 
lecting and  accounting  for  every  fee  which  the  statute  require 
of  him,  and  for  any  failure  so  to  do  he  and  the  sureties  on  his 
official  bond  may  be  liable.  Although  the  clerk  is  legally 
authorized  to  administer  oaths  and  take  acknowledgments  of  in- 
struments in  writing,  such  duties  are  merely  incidental  to  his 
most  important  or  primary  duties  of  being  a clerical  assistant 
to  the  circuit  court. 

It  is  true  that  a notary  public  may  legally  perform  some 
of  the  duties  which  the  circuit  clerk  or  his  deputy  may  be  called 
upon  to  perform,  for  example,  administering  oaths  or  taking  acknow- 
ledgments to  certain  written  instruments,  but  rom  the  definitions 
previously  given  of  a notary  public,  it  is  obvious  that  the  duties 
of  the  two  offices  of  circuit  clerk  and  notary  public  are  basic- 
ally different  and  that  possibly  the  greatest  difference  between 
them  is  that  the  notary  has  nothing  to  do  with  keeping  the  circuit 
court  records,  whereas,  the  keeping  of  such  records  is  the  principle 
duty  of  the  circuit  clerk.  In  this  case  we  wish  to  point  out  that 
a deputy  circuit  clerk  who  was  also  a notary  public  when  acting 
for  his  principal  acts  only  as  a deputy  circuit  clerk  and  cannot 
perform  any  of  the  duties  of  that  office  in  the  caoacity  of  notary 
public.  A notary  might  legally  perform  some  duties  required  of 
the  deputy  circuit  clerk  or  vice  versa,  as  when  the  deputy  circuit 
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clerk  administers  oaths  or  takes  acknowledgments  of  written 
instruments,  but  when  the  deputy  circuit  clerk  as  such,  performs 
the  duties  ordinarily  performed  by  a notary,  he  must  charge, 
collect  and  account  for,  and  turn  over  every  fee  prescribed  by 
statute  for  such  services  to  the  county  treasurer. 

When  the  office  of  deputy  clerk  and  notary  public  are  held 
by  the  same  person  at  the  same  time,  the  functions  of  each  office 
are  to  be  exercised  independently  of  the  other  and  such  person 
must  be  careful  to  keep  his  notarial  duties  from  interfering  in 
any  manner  with  his  duties  as  deputy  circuit  clerk,  for  the  duties 
of  the  latter  office  must  be  given  first  consideration  in  every 
instance. 

Therefore,  it  is  our  thought  that  a deputy  circuit  clerk 
of  a third  class  county,  if  possessing  the  necessary  qualifications 
of  a notary  public  provided  by  Section  4&6.010,  RSMo  1949,  may  be 
commissioned  as  a notary  public  since  there  is  no  incompatibility 
between  the  offices  of  deputy  circuit  clerk  and  notary  public. 

It  is  our  further  thought  that  a deputy  circuit  clerk,  when 
commissioned  as  a notary  public  for  Cape  Girardeau  County,  Missouri, 
may  perform  the  duties  of  notary  public  at  the  office  of  the  circuit 
clerk  of  that  county  the  same  as  at  any  other  location  in  that  or 
any  adjoining  county  and  may  receive  and  retain  the  fees  prescribed 
by  statute  for  notary  public  work,  and  is  not  required  under  any 
statute  to  turn  over  such  fees  to  the  treasurer  of  Cape  Girardeau 
County. 


CONCLUSION 


It  is  therefore  the  opinion  of  this  department  that  the 
offices  of  deputy  circuit  clerk  of  a third  class  county  and  notary 
public  are  compatible  and  that  one  person  would  be  permitted  to 
hold  both  offices  and  to  perform  the  duties  of  each.  A deputy 
circuit  clerk  of  a third  class  county  commissioned  as  notary  pub- 
lic could  perform  the  duties  of  the  latter  office  at  any  location 
he  might  choose  within  the  county  for  which  he  was  commissioned 
and  would  be  entitled  to  charge,  collect  and  retain  as  his  own, 
every  fee  prescribed  by  statute  for  notarial  services  rendered. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Paul  N.  Chitwood. 

Very  truly  yours, 


JOHN  M.  DALTON 
Attorney  General 


PNC: hr 


TAXATION: 

PERSONAL  PROPERTY: 
MOTOR  VEHICLES: 
UNITED  STATES: 
COLLECTOR: 


1)  Non-resident  military  personnel 
exempted  from  payment  of  personal 
property  tax.  2)  Non-resident 
civilian  employees  living  within  or 
without  boundaries  of  Fort  Leonard 
Wood  reservation  owe  personal  prop- 
erty tax.  3)  Resident  military  personnel  owe  personal  property 
tax  in  county  of  residence.  4)  Collector  should  certify  no  taxes 
due  from  non-resident  military  personnel. 


January  8,  1953  

! FILED 
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Honorable  Wayne  W.  Waldo 

Prosecuting  Attorney  — 

Pulaski  County 
Waynesville,  Missouri 

Dear  Mr.  Waldo: 

This  is  in  reply  to  your  request  for  an  opinion  which  is  as 
follows: 


"The  opinion  of  the  Attorney  General  is  re- 
spectfully requested  on  the  following  situa- 
tion : 

"House  Bill  number  211,  which  became  effec- 
tive April  22,  1952  provides  that  a receipt 
for  personal  taxes  must  be  presented  at  the 
time  of  purchase  of  Missouri  automobile 
licenses.  Soldiers  living  within  the  area 
of  Fort  Leonard  Wood  often  do  not  have  this 
tax  receipt.  Although  Fort  Leonard  Wood  is 
in  Pulaski  County,  the  assessor  has  not  been 
able  to  enter  the  reservation  to  assess  a 
tax. 

"Is  it  proper  for  the  collector  of  Pulaski 
County  to  give  non-residents  living  in  the 
Fort  Leonard  Wood  area  a certificate  that 
no  tax  is  due. 

"If  a soldier  is  stationed  at  Fort  Leonard 
Wood  who  is  a resident  of  some  other  county 
of  Missouri,  does  he  pay  the  personal  tax 
in  Pulaski  County  or  in  the  other  county  in 
Missouri  which  he  claims  as  his  place  of 
residence. 
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"Is  it  lawful  for  the  collector  of  Pulaski 
County  to  receive  a tax  from  soldiers  living 
within  the  Fort  Leonard  Wood  area  who  volun- 
tarily come  to  his  office  and  pay  a personal 
tax  in  order  to  get  automobile  licenses.  If 
this  is  correct,  by  whom  is  the  tax  assessed, 
when  is  it  assessed,  and  how  much  should  be 
assessed. 

"Is  the  county  assessor  for  Pulaski  County 
authorized  to  enter  the  reservation  of  Fort 
Leonard  Wood  to  assess  personal  taxes  on 
persons  living  within  the  reservation  area. 

"Are  Military  personal  who  are  attached  to 
Fort  Leonard  Wood,  who  reside  within  Pulaski 
County  but  who  do  not  reside  within  the 
reservation  boundary,  liable  for  the  assess- 
ment and  payment  of  personal  taxes. 

"It  is  felt  that  this  is  an  important  ques- 
tion because  it  will  reoccur  each  year  and  the 
other  counties  contiguous  or  close  to  Fort 
Leonard  Wood  will  also  be  affected  by  this 
situation.  It  is  felt  that  the  opinion  of  the 
Attorney  General  will  completely  clarify  the 
situation. " 

In  view  of  the  fact  that  there  are  several  questions  presented 
by  your  request,  we  will  attempt  to  answer  them  in  what  we  deem  to 
be  the  most  logical  order. 

First,  we  consider  the  question  of  whether  or  not  there  is 
liability  for  personal  property  tax  of  non-resident  military  per- 
sonnel living  both  within  the  area  of  Fort  Leonard  Wood  and  also 
military  personnel  who  are  attached  to  the  command  at  Fort  Leonard 
Wood  and  who  do  not  reside  within  the  reservation  boundary,  but  in 
Pulaski  County. 

In  answer  to  this  question,  we  call  attention  to  the  opinion 
of  this  department  (Brown-1949)  which  concludes  that  under  Section 
17  of  the  Soldiers'  & Sailors'  Civil  Relief  Act  of  1940,  as  amended, 
50  U.S.C.A.,  Appendix,  Section  574,  a person  stationed  in  Missouri 
on  military  duty  is  not  subject  to  personal  property  tax,  unless 
he  has  actually  established  a residence  in  this  State  and  does  not 
maintain  a permanent  residence  or  domicile  elsewhere. 
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Section  17,  noted  above,  provides  as  follows: 

" (1)  For  the  purposes  of  taxation  in  respect 
of  any  person,  or  of  his  personal  property, 
income,  or  gross  income,  by  any  State,  Terri- 
tory, possession,  or  political  subdivision  of 
any  of  the  foregoing,  or  by  the  District  of 
Columbia,  such  person  shall  not  be  deemed  to 
have  lost  a residence  or  domicile  in  any 
State,  Territory,  possession,  or  political 
subdivision  of  any  of  the  foregoing,  or  in 
the  District  of  Columbia,  solely  by  reason  of 
being  absent  therefrom  in  compliance  with 
military  or  naval  orders,  or  to  have  acquired 
a residence  or  domicile  in,  or  to  have  become 
resident  in  or  a resident  of,  any  other  State, 
Territory,  possession,  or  political  subdivi- 
sion of  any  of  the  foregoing,  or  the  District 
of  Columbia,  while,  and  solely  by  reason  of 
being,  so  absent.  For  the  purposes  of  taxa- 
tion in  respect  of  the  personal  property,  in- 
come, or  gross  income  of  any  such  person  by 
any  State,  Territory,  possession,  or  politi- 
cal subdivision  of  any  of  the  foregoing,  or 
the  District  of  Columbia,  of  which  such  per- 
son is  not  a resident  or  in  which  he  is  not 
domiciled,  compensation  for  military  or  naval 
service  shall  not  be  deemed  income  for  ser- 
vices performed  within,  or  from  sources 
within,  such  State,  Territory,  possession, 
political  subdivision,  or  District,  and  per- 
sonal property  shall  not  be  deemed  to  be 
located  or  present  in  or  to  have  a situs  for 
taxation  in  such  State,  Territory,  possession, 
or  political  subdivision,  or  district:  Pro- 
vided, That  nothing  contained  in  this  section 
shall  prevent  taxation  by  any  State,  Territory, 
possession,  or  political  subdivision  of  any  of 
the  foregoing,  or  the  District  of  Columbia  in 
respect  of  personal  property  used  in  or  aris- 
ing from  a trade  or  business,  if  it  otherwise 
has  jurisdiction.  This  section  shall  be  ef- 
fective as  of  September  8,  1939,  except  that 
it  shall  not  require  the  crediting  or  refund- 
ing of  any  tax  paid  prior  to  October  6,  1942. 

" (2)  When  used  in  this  section,  (a)  the  term 
'personal  property'  shall  include  tangible  and 
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intangible  property  (including  motor  vehicles) , 
and  (b)  the  term  'taxation'  shall  include  but 
not  be  limited  to  licenses,  fees,  or  excises 
imposed  in  respect  to  motor  vehicles  or  the 
use  thereof:  Provided,  That  the  license,  fee, 
or  excise  required  by  the  State,  Territory, 
possession,  or  District  of  Columbia  of  which 
the  person  is  a resident  or  in  which  he  is 
domiciled  has  been  paid.  Oct.  17,  1940,  c. 

888,  § 514,  as  added  Oct.  6,  1942,  c.  581,  § 

17,  56  Stat.  777,  and  amended  July  3,  1944, 
c.  397,  § 1,  58  Stat.  722." 

Thus,  it  becomes  clear  that  non-resident  military  personnel 
stationed  within  the  boundary  of  Fort  Leonard  Wood  are  fully  pro- 
tected by  the  Soldiers'  & Sailors'  Civil  Relief  Act  of  1940  from 
taxation  of  personal  property.  The  same  Act  also  operates  to 
protect  non-resident  military  personnel  attached  to  the  command 
at  Fort  Leonard  Wood  and  residing  outside  the  boundaries  of  the 
reservation  unless  they  have  actually  established  a residence  in 
Missouri,  in  which  event  they  would  be  considered  Missouri  resi- 
dents and  would  be  liable  for  the  payment  of  personal  property 
taxes  in  Missouri. 

In  answer  to  your  question  as  to  whether  or  not  military 
personnel  stationed  at  Fort  Leonard  Wood  who  are  residents  of 
some  other  county  in  Missouri,  you  are  directed  to  Section  137.090, 
RSMo  1949,  which  is  as  follows: 

"All  tangible  personal  property  of  whatever 
nature  and  character  situate  in  a county 
other  than  the  one  in  which  the  owner  re- 
sides shall  be  assessed  in  the  county  where 
the  owner  resides,  except  tangible  personal 
property  belonging  to  estates,  which  shall 
be  assessed  in  the  county  in  which  the  pro- 
bate court  has  jurisdiction." 

With  regard  to  the  question  as  to  whether  or  not  the  Collector 
of  Pulaski  County  may  receive  a tax  from  non-resident  military 
personnel  who  are  exempted  from  the  payment  of  personal  property 
taxes,  but  who,  nevertheless,  voluntarily  offer  to  pay  a personal 
tax  in  order  to  get  an  automobile  license,  we  must,  of  necessity, 
refer  to  our  answer  on  the  basic  question  of  the  applicability  of 
House  Bill  No.  211,  passed  by  the  66th  General  Assembly,  which 
will  appear  later  in  this  opinion.  It  will  appear  that  voluntary 
payments  are  unnecessary  in  order  to  obtain  an  automobile  license. 
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Moreover,  it  should  be  noted  that  it  is  the  duty  of  the  Collector 
to  collect  taxes  which  are  due  and  owing  and  it  is  not  his  duty 
to  collect  taxes  which  are  not  owed  to  the  State.  The  Collector, 
under  Section  52.020,  RSMo  1949,  is  required  to  give  bond  that  he 
shall  faithfully  perform  the  duties  of  the  office  of  collector 
according  to  law.  It  would  appear  from  some  of  the  early  Missouri 
cases  (State  v.  Shacklett,  et  al.,  37  Mo.  280;  Glasgow  v.  Rowse, 

43  Mo.  479),  that  there  is  a possibility  of  personal  liability  on 
the  part  of  a collector  who  knowingly  collects  taxes  which  are  not 
due  and  owing. 

Non-resident  civilian  employees  who  reside  in  Pulaski  County 
outside  the  boundary  of  the  reservation  are  subject  to  the  personal 
property  tax.  Section  137.075,  RSMo  1949,  provides  as  follows: 

"Every  person  owning  or  holding  real  property 
or  tangible  personal  property  on  the  first 
day  of  January  including  all  such  property 
purchased  on  that  day,  shall  be  liable  for 
taxes  thereon  during  the  same  calendar  year." 

Section  137.100,  RSMo  1949,  provides  for  certain  exemptions 
from  taxation,  but  nowhere  is  there  an  exemption  from  taxation  of 
the  personal  property  of  non-residents. 

In  the  early  case  of  City  of  St.  Louis  v.  Wiggins  Ferry 
Company,  40  Mo.  587,  the  Supreme  Court  of  Missouri  made  it  clear 
that  the  personal  property  of  non-residents  was  taxable  in  the 
same  manner  as  the  personal  property  of  residents.  In  its  opinion, 
the  Court  stated  as  follows: 

"The  personal  property  of  a non-resident 
actually  situated  in  another  State  is  not  to 
be  assessed  and  taxed  against  him  in  this 
State,  but  the  property  of  either  a resident 
or  a non-resident  is  taxable  here,  if  it  be 
found  situate  within  the  local  jurisdiction, 
whether  it  be  in  the  hands  of  the  owner  him- 
self or  his  agents.  (Citing  cases.)" 

(Emphasis  ours.) 

We  now  proceed  to  the  question  as  to  whether  or  not  civilian 
employees  at  Fort  Leonard  Wood  who  live  in  the  housing  area  within 
the  boundary  of  the  reservation  are  subject  to  the  personal  prop- 
erty tax. 

Unless  the  jurisdiction  of  the  United  States  over  the  reserva- 
tion area  of  Fort  Leonard  Wood  is  exclusive,  the  personal  property 
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of  the  civilian  employees  residing  thereon  is  subject  to  taxation 
in  the  same  manner  as  the  personal  property  of  Missouri  residents 
and  non-residents  residing  outside  the  military  area.  It  is  plain 
that  the  civilian  employees  are  not  protected  by  the  provisions  of 
the  Soldiers'  & Sailors'  Civil  Relief  Act,  supra. 

Section  8,  Clause  17,  Article  1 of  the  Constitution  of  the 
United  States  provides  that  Congress  shall  have  power:  "To  exer- 
cise exclusive  Legislation  in  all  Cases  whatsoever,  over  such 
District  (not  exceeding  ten  Miles  square)  as  may,  by  Cession  of 
particular  States,  and  the  Acceptance  of  Congress,  become  the 
Seat  of  the  Government  of  the  United  States,  * * * and  to  exercise 
like  Authority  over  all  Places  purchased  by  the  Consent  of  the 
Legislature  of  the  State  in  which  the  Same  shall  be,  for  the  Erec- 
tion of  Forts,  Magazines,  Arsenals,  dockyards,  and  other  needful 
Buildings; . " 

There  have  been  several  enactments  of  the  Missouri  State 
Legislature  ceding  exclusive  jurisdiction  over  land  acquired  by 
the  Federal  Government.  These  may  be  found  in  Laws  of  Missouri, 
1943,  page  627,  and  Laws  of  Missouri,  1947,  Volume  I,  page  366, 
and  the  present  Sections,  12.030  and  12.040,  RSMo  1949.  It  should 
be  noted  that  in  all  these  Acts  the  State  of  Missouri  has  reserved 
to  itself  the  right  of  taxation  to  the  same  extent  and  in  the  same 
manner  as  if  cession  has  not  been  made.  The  Supreme  Court  of  the 
United  States  has  ruled  upon  this  question  several  times  and  has 
considered  the  various  aspects  of  the  laws  in  relation  to  cession 
of  jurisdiction  over  land  by  the  States  to  the  United  States  with 
certain  reservations  in  the  States.  These  cases  are:  Fort 
Leavenworth  R.R.  Co.  v.  Lowe,  114  U.S.  525,  29  L.  Ed.  264,  269,  5 
Sup.  Ct.  Rep.  995;  James  v.  Dravo  Contracting  Co.,  302  U.S.  147, 

82  L.  Ed.  155,  58  Sup.  Ct.  208,  114  A.L.R.  318  and  Collins,  et  al. 
v.  Yosemite  Park  & Curry  Co.,  304  U.S.  518,  82  L.  Ed.  1502. 

At  the  time  of  the  acquisition  of  Fort  Leonard  Wood,  there 
was  no  statute  in  effect  ceding  jurisdiction  over  lands  acquired 
by  the  United  States  for  the  purposes  as  set  forth  in  Section  8, 
Clause  17,  Article  1 of  the  Constitution  of  the  United  States, 
supra.  Section  12691,  R.  S.  Mo.  1939,  provided  for  the  cession 
of  jurisdiction  over  land  acquired  for  certain  other  purposes. 
Thereafter,  the  62nd  General  Assembly  sought  to  clarify  the  juris- 
diction between  the  State  and  Federal  governments  over  certain 
properties  which  had  been  acquired  for  military  purposes.  Laws 
of  Missouri,  1943,  page  627,  provided  as  follows: 

"1.  The  consent  of  the  State  of  Missouri  is 

hereby  given,  in  accordance  with  the  seven- 
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teenth  clause,  eighth  section,  of  the  first 
article  of  the  Constitution  of  the  United 
States,  to  the  acquisition  by  the  United 
States  by  purchase,  condemnation,  or  other- 
wise, of  any  land  in  this  State  which  has 
been  acquired,  prior  to  the  effective  date 
of  this  Act,  as  sites  for  customhouses, 
courthouses,  post  offices,  arsenals,  forts, 
and  other  needful  buildings  required  for 
military  purposes. 

"2.  Exclusive  jurisdiction  in  and  over  any 
land  so  acquired,  prior  to  the  effective 
date  of  this  Act,  by  the  United  States  shall 
be,  and  the  same  is  hereby,  ceded  to  the 
United  States  for  all  purposes,  saving  and 
reserving,  however,  to  the  State  of  Missouri 
the  right  of  taxation  to  the  same  extent  and 
in  the  same  manner  as  if  this  cession  had 
not  been  made";  and  further  saving  and  reserv- 
ing  to  the  State  of  Missouri  the  right  to 
serve  thereon  any  civil  or  criminal  process 
issued  under  the  authority  of  the  State,  in 
any  action  on  account  of  rights  acquired, 
obligations  incurred,  or  crimes  committed  in 
said  State,  but  outside  the  boundaries  of 
such  land,  but  the  jurisdiction  so  ceded  to 
the  United  States  shall  continue  no  longer 
than  the  said  United  States  shall  own  such 
lands  and  use  the  same  for  the  purposes  for 
which  they  were  acquired. 

"3.  Whereas,  there  now  exist  within  the 
boundaries  of  this  State  large  areas  of  land 
occupied  for  military  purposes,  among  which 
are  those  occupied  by  Lake  City  Ordnance 
Plant,  Weldon  Spring  Ordnance  Works,  St. 

Louis  Ordnance  Plant,  St.  Louis  Powder  Farm, 
St.  Louis  Medical  Depot,  Fort  Leonard  Wood, 
Camp  Crowder,  Missouri  Ordnance  Works,  Vichy 
Airport,  and  Kansas  City  Quartermaster  Depot, 
and  there  exists  in  the  said  areas  uncer- 
tainty as  to  complete  jurisdiction,  which  is 
resulting  in  duplication  and  misunderstandings 
between  the  State  and  Federal  law  enforcements 
agencies,  and  an  emergency  exists  within  the 
meaning  of  Article  IV  of  the  Constitution  of 
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this  State,  this  act  shall  be  in  force  from 
and  after  its  passage  and  approval  by  the 
Governor."  (Emphasis  ours.) 

You  will  note  that  there  was  a reservation  of  the  power  of 
taxation  in  the  State  of  Missouri.  The  effect  of  such  a reserva- 
tion upon  Section  8,  Clause  17,  Article  1 of  the  Constitution  of 
the  United  States  was  considered  by  the  United  States  Supreme 
Court  in  the  case  of  James  v.  Dravo  Contracting  Co.,  302  U.S.  147, 

82  L.  Ed.  155,  58  Sup.  Ct.  208,  114  A.L.R.  318.  In  that  case  the 
State  of  West  Virginia  sought  to  impose  a tax  upon  a contractor 
doing  work  for  the  Federal  government  in  the  State  of  West  Virginia. 
The  State  had  given  its  consent  to  the  acquisition  of  the  land 
with  a general  reservation.  The  Supreme  Court  held  that  since 
Clause  17  contained  no  express  stipulation  that  the  consent  of 
the  State  must  be  without  reservation,  there  was  an  implied 
authority  in  the  State  to  qualify  cessions  of  jurisdiction  when 
purchases  have  been  made  without  consent  or  property  had  been 
acquired  by  condemnation. 

Since  it  was  within  the  power  of  the  State  of  Missouri  to 
reserve  specifically  the  power  of  taxation,  and  since  it  is  clear 
that  it  did  qualify  its  cession,  therefore,  we  must  conclude  that 
civilian  employees  residing  within  the  boundaries  of  the  Fort 
Leonard  Wood  reservation  are  liable  for  the  payment  of  personal 
property  taxes. 

In  view  of  the  above,  we  think  that  the  duties  of  the  Col- 
lector under  House  Bill  No.  211,  passed  by  the  66th  General 
Assembly,  become  clear.  That  Bill  is  as  follows: 

"AN  ACT  To  provide  that  no  state  motor  vehicle 
registration  license  shall  be  issued  unless 
proof  is  given  that  state  and  county  tangible 
personal  property  taxes  if  due  have  been  paid, 
with  an  effective  date. 

"Be  it  enacted  by  the  General  Assembly  of  the 
State  of  Missouri,  as  follows: 

"Section  1.  No  state  registration  license  to 
operate  any  motor  vehicle  in  this  state  shall 
be  issued  unless  the  application  for  license 
is  accompanied  by  a tax  receipt  or  a state- 
ment certified  by  the  county  or  township  col- 
lector of  the  county  or  township  in  which  the 
applicants  property  was  assessed  showing  that 
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the  state  and  county  tangible  personal  prop- 
erty taxes  for  the  preceding  year  have  been 
paid  by  the  applicant  or  that  no  such  taxes 
were  due. 

"Section  2.  Every  county  and  township  col- 
lector shall  give  each  person  a tax  receipt 
or  a certified  statement  of  tangible  personal 
property  taxes  paid.  Where  no  such  taxes  are 
due  each  such  collector  shall,  upon  request, 
certify  such  fact  and  transmit  such  statement 
to  the  person  making  the  request.  The  di- 
rector of  revenue  shall  make  necessary  rules 
and  regulations  for  the  enforcement  of  this 
act,  and  shall  design  all  necessary  forms. 

"Section  3.  This  act  shall  become  effective 
January  1,  1952." 

In  the  case  of  non-resident  military  personnel  residing  either 
upon  the  reservation  of  Fort  Leonard  Wood  or  in  the  confines  of 
Pulaski  County,  the  Collector  should,  upon  request,  certify  that 
no  taxes  are  due  from  such  personnel. 

Civilian  employees  who  were  residing  either  upon  the  reser- 
vation or  in  Pulaski  County  on  the  first  day  of  January  became 
liable  for  the  payment  of  personal  property  taxes  in  the  same 
manner  as  other  residents  of  Pulaski  County.  In  this  connection, 
however,  we  feel  that  we  should  call  your  attention  to  an  opinion 
of  this  office  (Dale-1952)  which  holds  that:  where  a person  owns 
personal  property  on  January  1,  1951,  which  is  not  assessed  and 
carried  on  the  tax  books  delivered  to  the  Collector  such  person 
is  entitled,  under  the  provisions  of  House  Bill  No.  211,  66th  Gen- 
eral Assembly,  upon  request,  to  a certified  statement  from  the 
Collector  that  no  taxes  are  due,  since  the  liability  for  such 
taxes  is  based  upon  a valid  assessment. 

You  ask  further  whether  or  not  the  County  Assessor  of  Pulaski 
County  is  authorized  to  enter  the  reservation  of  Fort  Leonard  Wood 
to  assess  personal  taxes  on  persons  living  within  the  reservation 
area. 


We  are  unable  to  find  any  authority  for  such  entry  in  the 
Federal  statutes,  and,  therefore,  must  look  to  the  good  faith  of 
the  United  States  Government  in  permitting  the  State  of  Missouri 
to  exercise  its  rights  under  the  statutes  ceding  exclusive  juris- 
diction to  the  Federal  government  over  the  area. 
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In  the  Collins  case,  supra,  the  Supreme  Court  stated  at  L. 
Ed.  l.c.  1510: 

" * * * As  the  National  Government  may,  1 by 
virtue  of  its  sovereignty'  acquire  lands 
within  the  borders  of  states  by  eminent 
domain  and  without  their  consent,  the  re- 
spective sovereignties  should  be  in  a posi- 
tion to  adjust  their  jurisdictions.  There 
is  no  constitutional  objection  to  such  an 
adjustment  of  rights.  It  follows  that 
jurisdiction  less  than  exclusive  may  be 
granted  the  United  States.  The  jurisdic- 
tion over  the  Yosemite  National  Park  is 
exclusively  in  the  United  States  except  as 
reserved  to  California,  e.g.,  right  to  tax, 
by  the  Act  of  April  15,  1919.  * * * . " 

(Emphasis  ours.) 

Therefore,  we  assume  that  the  United  States  Government  will 
permit  the  State  of  Missouri  to  exercise  the  jurisdiction  which 
it  has  reserved  to  itself,  that  is,  the  right  to  tax  personal 
property  of  the  civilian  employees  living  upon  the  reservation. 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that: 

1)  Non-resident  military  personnel,  whether  living  within 
the  boundary  of  the  Fort  Leonard  Wood  military  reservation  or 
without  such  boundary,  are  not  liable  for  a personal  property  tax 
in  the  State  of  Missouri; 

2)  Resident  military  personnel  should  pay  the  personal  prop 
erty  tax  in  the  county  of  residence; 

3)  It  is  not  the  duty  of  the  Collector  to  accept  voluntary 
payments  of  a personal  property  tax  from  non-resident  military 
personnel; 

4)  Non-resident  civilian  employees  living  within  the  bound- 
ary of  the  Fort  Leonard  Wood  military  reservation  are  subject  to 
the  payment  of  personal  property  taxes; 

5)  Non-resident  civilian  employees  living  without  the  bound 
ary  of  the  Fort  Leonard  Wood  military  reservation  are  subject  to 
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the  payment  of  personal  property  taxes  in  the  same  manner  as  other 
residents  of  Pulaski  County; 

6)  The  Collector  should  certify  that  there  is  no  personal 
property  tax  due  from  non-resident  military  personnel  in  accor- 
dance with  the  provisions  of  House  Bill  No.  211. 

Respectfully  submitted, 


JOHN  R.  BATY 

Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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TRAFFIC  REGULATIONS: 
PENALTIES: 


Penalties  are  provided  in  Section  304*570 
RSMo  1949 > Tor  violations  of  the  terms  of 
Section  304*250  of  Chapter  304,  RSMo  1949 


March  5,  1953 


Honorable  Hugh  H.  'Waggoner 
S upe  r i n t e nde  n t 

Missouri  State  Highway  Patrol 
Jefferson  City,  Missouri 

)ear  Superintendent  Waggoner: 

This  will  be  the  opinion  requested  by  letter 
by  former  Superintendent  of  the  Missouri  State  High- 
way Patrol,  Honorable  David  S.  Harrison  for  the  con- 
struction by  this  office  of  the  terms  of  Section 
304*250  of  the  general  provisions  relating  to  traffic 
regulations  contained  in  Chapter  304#  RSMo  1949#  to 
determine  if  said  chapter  proscribes  a penalty  for  the 
violation  of  the  provisions  of  said  section.  The  letter 
states : 


'’Recently  one  of  our  officers  arrested 
an  operator  of  a tractor  and  charged 
him  with  violating  section  3p4*250, 
Revised  Statutes  Missouri  1949#  which 
pertains  to  the  use  of  metal  tired 
vehicles  on  the  highways.  This  case 
was  dismissed  by  the  magistrate  as  he 
maintained  that  there  was  no  penalty 
for  this,  except  that  in  sub-section 
3 the  statutes  provide  that  the  person 
shall  be  liable  for  the  amount  of  damage 
caused  to  the  highway,  etc. 

"We  would  like  to  inquire  if  there  is 
a provision  for  a penalty  in  addition 
to  the  liability  mentioned  in  sub-section 
3.  Of  course,  if  the  penalty  does  not 
apply  to  this  section,  in  the  future  we 
will  be  unable  to  make  an  arrest  but 
merely  supply  the  name  of  the  violator 
to  the  proper  authorities.  Ve  ask  that 
you  give  us  an  opinion  on  this  question 
at  your  earliest  convenience 


Honorable  Hugh  H.  aggoner: 


Said  Section  30^.250  reads  as  follows: 

”1*  Ho  metal  tired  vehicle  shall  be 
operated  over  any  of  the  improved  high- 
ways of  this  state,  except  over  highways 
constructed  of  gravel  or  clay  bound  gravel, 
if  such  vehicle  has  on  the  periphery  of 
any  of  the  road  wheels  any  lug,  flange, 
cleat,  ridge,  bolt  or  any  projection  of 
metal  or  wood  which  projects  radially  be- 
yond the  thread  or  traffic  surface  of  the 
tire,  unless  the  highway  is  protected  by 
putting  down  solid  planks  or  other  suit- 
able material,  or  by  attachments  to  the 
wheels  so  as  to  prevent  such  vehicles 
from  damaging  the  highway,  except  that 
this  prohibition  shall  not  apply  to  tractors 
or  traction  engines  equipped  with  what  is 
known  as  caterpillar  treads,  when  such 
caterpiller  does  not  contain  any  projec- 
tion of  any  kind  likely  to  injure  the  sur- 
face of  the  road*  Tractors,  traction 
engines  and  similar  vehicles  may  be  operated 
which  have  upon  their  road  wheels  *V*  shaped, 
diagonal  or  other  cleats  arranged  in  such 
manner  as  to  be  continuously  in  contact  with 
the  road  surface  if  the  gross  weight  on  the 
wheels  per  inch  of  width  of  such  cleats  or 
road  surface,  when  measured  in  the  direction 
of  the  axle  of  the  vehicle,  does  not  exceed 
eight  hundred  pounds* 

"2*  Ho  tractor,  tractor  engine,  or  other 
metal  tired  vehicle  weighing  more  than  four 
tons,  including  the  weight  of  the  vehicle 
and  its  load,  shall  drive  onto,  upon  or 
over  the  edge  of  any  improved  highway  with- 
out protecting  such  edge  by  putting  down 
solid  planks  or  other  suitable  material  to 
prevent  such  vehicle  from  breaking  off  the 
edges  of  the  pavement. 

"3»  Any  person  violating  this  section, 
whether  operating  under  a permit  or  not, 
or  who  shall  willfully  or  negligently  dam- 
age a highway,  shall  be  liable  for  the 
amount  of  such  damage  caused  to  any  high- 
way, bridge,  culvert  or  sewer,  and  any 
vehicle  causing  such  damage  shall  be  subject 


Honorable  Hugh.  H.  -goner: 


to  a lien  for  the  full  amount  of  such 
damage,  which  lien  shall  not  be  superior 
to  any  duly  recorded  or  filed  chattel 
mortgage  or  other  lien  previously  at- 
tached to  such  vehicle;  the  amount  of 
3uch  damage  may  be  recovered  in  any 
action  in  any  court  of  competent  Juris- 
diction, in  the  name  of  the  state,  by 
the  municipality,  county  or  other  civil 
subdivision  or  interested  party,” 


The  letter  requesting  the  opinion  states  that 
recently  there  was  an  arrest  by  the  Highway  Patrol  of 
an  operator  of  a tractor  charged  with  violating  said 
section,  and  that  the  case  was  dismissed  by  the  Magistrate 
in  whose  Court  the  case  was  pending  on  the  ground  that 
there  is  no  penalty  prescribed  in  the  statutes  for  the 
violation  of  the  terms  of  said  section.  The  particular 
inquiry  is,  whether  there  is  a penalty  provided  in  the 
statutes,  in  addition  to  the  civil  liability  prescribed 
in  subsection  3 of  said  Section  304*250  for  the  violation 
of  said  section,  which  would  authorize  the  arrest  and  prose- 
cution, and  punishment,  as  for  a criminal  offense,  of  any 
person  violating  the  terms  of  said  Section  304*250* 

Section  304*570,  RSMo  1949*  prescribing  a penalty 
for  the  violation  of  any  of  the  provisions  of  said  Chapter 
304*  reads  as  follows: 

"Any  person  who  violates  any  of  the 
provisions  of  this  chapter  for  which 
no  specific  punishment  is  provided, 
upon  conviction  thereof,  shall  be  pun- 
ished by  a fine  of  not  less  than  five 
dollars  nor  more  than  five  hundred 
dollars  or  by  imprisonment  in  the  county 
jail  for  a term  not  exceeding  two  years, 
or  by  both  such  fine  and  imprisonment," 

Said  Section  304*570  was  in  the  Revised  Statutes 
of  Missouri,  1939#  Section  84o4*  The  St,  Louis  Court  of 
Appeals  in  the  case  of  State  vs.  Ball,  171  S . 7 . (2d)  787, 
construed  the  terms  of  said  Section  8/J.04,  to  determine  if 
the  penalties  prescribed  in  said  Section  84o4  applied  to 
violations  of  the  terms  of  said  Section  8401,  although 
none  of  the  separate  paragraphs  dealing  with  various  of- 
fenses set  forth  in  said  Section  8401  provided  for  a penalty. 
The  Court  of  Appeals  held  that  the  penalties  prescribed  in 
said  Section  84o4#  R.S.  Mo.  1939*  did  apply  to  any  violation 
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of  any  of  the  provisions  of  said  Section  8401,  In  the 
Court’s  decision,  l.c,  791*  the  Court  in  its  discussion 
of  the  statute,  said: 

"An  examination  of  Section  8401  shows 
that  there  are  twelve  separate  para- 
graphs dealing  with  various  offenses 
which  are  set  forth  therein.  However, 
none  of  said  paragraphs  provides  for 
a penalty.  Penalties  for  many  specific 
offenses  are  provided  for  in  Section 
8404,  supra,  as  we  have  shown  above. 

The  last  mentioned  section  contains 
nine  separate  paragraphs  providing 
penalties  for  various  offenses,  some 
of  which  are  by  imprisonment  in  the 
penitentiary,  while  others  provide  for 
imprisonment  in  the  county  jail  or  by 
fine,  or  by  both  such  fine  and  imprison- 
ment, Some  paragraphs  in  Section  84o4 
provide  for  penalties  other  than  fine 
or  imprisonment,  such  as  revocation  of 
certificate  of  registration  of  auto- 
mobi le  s , 

"The  penalty  assessed  in  the  case  at 
bar  comes  within  subdivision  (d)  of 
Section  84(>4»  supra,  the  applicable 
part  of  which  provides:  ’Any  person 
who  violates  any  of  the  other  provi- 
sions of  this  article  shall,  upon 
conviction  thereof,  be  punished  by  a 
fine  **■».*  (.  mphasis  ours,)" 

The  information  in  the  case  of  State  vs.  3all, 
supra,  charged  that  the  defendant  had  operated  a motor 
vehicle  on  the  highways  of  this  State  in  a careless,  reck- 
less and  imprudent  manner.  In  holding  that  the  information 
charged  an  offense  against  the  defendant  for  violation  of 
the  provisions  of  Section  8401,  R.3.  Mo,  1939#  and  that  the 
penalties  prescribed  in  said  Section  8404  applied  thereto, 
the  Court,  l.c,  792,  further  said: 

"The  general  rule  as  to  statutory  con- 
struction has  been  stated  as  follows: 

’The  intent  is  the  vital  part,  the  es- 
sence of  the  law,  and  the  primary  rule 


Honorable  Hu~h  H.  Y.’agroner: 


or  construction  is  to  ascertain  and  give 
effect  to  that  intent.  Intent  is 

the  spirit  which  gives  life  to  a legis- 
lative enactment.  In  construing  statutes 
the  proper  course  is  to  start  out  and 
follow  the  true  intent  of  the  Legislature 
and  to  adopt  that  sense  which  harmonizes 
best  with  the  context  and  promotes  in  the 
fullest  manner  the  apparent  policy  and 
objects  of  the  Legislature.1  Sutherland 
on  Statutory  Construction,  2d  Ed.,  Vol, 

2 I 363. 

"Having  in  mind  the  above  rules  of  con- 
struction, we  find  ourselves  unable  to 
agree  with  the  contention  of  defendant 
that  the  information  fails  to  charge  any 
offense  under  the  statutes  of  the  state 
because,  as  he  argues,  the  Legislature 
intended  the  sections  involved  herein 
to  be  merely  rules  to  apply  only  to 
cases  involving  negligence.  Neither  do 
we  agree  with  defendant's  view  that 
Section  84o!|(d)  under  'Penalties'  was 
intended  to  aoply  only  to  acts  and  con- 
duct designated  in  Section  8k01,  supra, 
as  'Miscellaneous  Offenses.'" 

The  Court  referred  to  Article  I of  the  1939  Revision 
as  including  the  statutes  construed,  while  here  said  Section 
304*570  refers  to  Chapter  304  in  prescribing  the  punishment 
for  violation  of  the  terms  of  said  Section  304*25>0,  a part 
of  said  Chapter  304*  Holding  that  it  was  the  clear  inten- 
tion of  the  Legislature  to  provide  specifically  in  Section 
8404,  R.S.  Mo.  1939*  (now  said  Section  304*570,  supra),  for 
punishment  of  offenses  prescribed  and  for  other  offenses 
throughout  said  Article  I and  to  make  such  other  offenses 
penal,  l.c.  793»  in  concluding  its  opinion  upholding  the 
conviction  of  the  defendant,  the  Court  further  said: 

"We  cite  the  *ahlers  case  as  illustrative 
of  the  clear  legislative  purpose  to  pro- 
vide specifically  in  Section  84o4  for 
punishments  for  certain  of  enses  and,  also, 
in  another  part  of  the  same  section,  to 
provide  generally  for  punishment  for  other 
offenses  scattered  throughout  Article  I, 
thus  showing  the  intention  to  make  such 
other  offenses  penal. 
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"It  is  clear  that  the  Legislature  intended 
by  Section  81i.0ij.(d),  supra,  to  provide  pun- 
ishment for  violation  of  the  rules  which 
would  otherwise  have  no  penalty  attached. 
The  punishment  provided  extends  from  a 
fine  of  $5  UP  to  and  including  a fine  of 
v5>00  plus  imprisonment  in  the  county  Jail 
for  two  years,  thus  giving  to  the  triers 
of  the  facts  the  widest  latitude  in  ’making 
the  punishment  fit  the  crime,*  and  showing 
that  the  law  makers  recognized  that  some 
offenses  punishable  under  said  section 
might  be  of  a minor  character  while  others 
might  be  much  more  serious.” 


We  believe  the  decision  by  the  St.  Louis  Court  of 
Appeals  in  the  Pall  case,  supra,  is  definite  and  conclusive 
as  the  law  of  Missouri  on  this  question  and  guides  this  of- 
fice here  in  holding  that  the  penalty  prescribed  in  said 
Section  30l|..570  does  cover  violations  of  the  provisions 
contained  in  Section  304*2£0,  and  that  any  person  violating 
such  terms  of  said  section  is  liable  to  arrest,  prosecution, 
and  punishment  therefor,  as  well  as  being  civilly  liable  in 
damages  as  is  set  forth  in  said  section. 


C0NCLUS1  OK. 

It  is,  therefore,  the  opinion  of  this  office  that 
penalties  are  provided  in  Section  304»570,  RSMo  1949*  for 
violations  of  the  provisions  of  Section  304*^50  of  Chapter 

304,  RSMo  1949 • 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  George  W.  Crowley. 


Yours  very  truly. 


GY/C  :irk 


JOHH  M.  DALTON 
Attorney  General 


JUVENILE  COURTS: 
CHILDREN:  TRAFFIC 
VIOLATIONS : 


FI  LED  I 


When  children  sixteen  years  of  age  are 
charged  with  traffic  ordinance  violations 
in  local  police  courts  of  cities,  towns, 
and  villages  of  St.  Louis  County,  said 
police  courts  lack  the  power  to  hear 
and  determine  said  cases,  but  must 
certify  them  to  the  juvenile  court  of 
said  county  for  disposition. 


March  5,  1953 


Honorable  Stanley  wallach 
Prosecuting  Attorney  of 

St.  Louis  County 
Clayton,  Missouri 

Dear  Sir: 

This  is  to  acknowledge  receipt  of  your  request  for  a legal 
opinion  of  this  department,  which  request  reads  as  follows: 

"he  have  had  inquiries  from  various  in- 
corporated cities,  towns  and  villages  of 
this  County,  asking  if  their  respective 
local  police  court  can  adjudicate  charges 
against  juveniles,  age  16,  for  violations 
of  their  traffic  ordinances,  or  shall  same 
be  certified  to  the  St.  Louis  County  Juvenile 
Court  for  disposition." 

From  the  opinion  request  it  appears  that  the  inquiry  concerns 
one  subject,  namely,  the  court  having  jurisdiction  of  the  persons 
and  offenses  mentioned.  That  is,  whether  the  various  local  police 
courts  of  the  cities,  towns,  and  villages  of  St.  Louis  County,  in 
which  courts,  children  under  sixteen  years  of  age  are  charged  with 
violations  of  traffic  ordinances  of  said  cities,  towns,  and  villages 
or  whether  such  cases  must  be  transferred  to  the  juvenile  court  of 
said  county  for  disposition. 

It  appears  that  St.  Louis  County  is  a county  belonging  to  class 
one,  consequently,  the  provisions  of  Sections  211.010  to  211.300,  RSfco 
1949|  relating  to  delinquent  children,  and  juvenile  courts  are  appli- 
cable to  St.  Louis  County. 

Paragraph  1,  Section  211.010.  states  that  the  provisions  of 
Section  211.010  shall  apply  to  all  children  under  seventeen  years  of 
age,  and  reads  as  follows: 
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"1.  Sections  211.010  to  211.300  shall 
apply  to  children  under  the  age  of  seven- 
teen years  not  now  or  hereafter  inmates  of 
any  3tate  institution  or  any  institution 
incorporated  under  the  laws  of  the  state  for 
the  care  and  correction  of  delinquent  children; 
provided,  that  when  jurisdiction  has  been  ac- 
quired under  the  provisions  hereof  over  the 
person  of  a child,  such  jurisdiction  shall 
continue,  for  the  purpose  of  sections  211.010 
to  211.300,  until  the  child  shall  have  attained 
its  majority;  but  nothing  in  sections  211.010 
to  211.300  shall  prevent  the  juvenile  court  from 
inflicting  a punishment  which  shall  extend  beyond 
the  age  of  majority  in  cases  where  the  delinquent 
shall  be  convicted  of  a crime,  the  punishment  of 
which  under  the  statutes  of  this  state,  when  com- 
mitted by  persons  over  the  age  of  eighteen  years, 
is  death  or  imprisonment  in  the  penitentiary  for 
a term  of  not  less  than  ten  years." 

Paragraph  3»  defines  the  term  "delinquent  children"  and  reads  as 
follows: 

"3.  The  word  ’delinquent  child*  shall  include 
any  child  under  the  age  of  seventeen  years  who 
violates  any  law  of  this  state,  or  any  city  or 
village  ordinance.  * * *•" 

(Underscoring  ours.) 

Under  the  provisions  of  Section  211.020,  the  juvenile  courts  in 
class  one  and  two  counties,  and  the  City  of  St.  Louis  shall  have  orig- 
inal jurisdiction  of  all  juvenile  cases  coming  within  the  terms  of 
Sections  211.010  to  211.300,  supra.  Section  211.020,  reads  as  follows: 

"The  circuit  courts  in  counties  of  the  first 
and  second  classes  shall  have  original  juris- 
diction of  all  cases  coming  within  the  terms 
of  sections  211.010  to  211.300.  The  city  of 
St.  Louis  shall  be  considered  a county  of  the 
first  class.  A courtroom,  to  be  designated 
the  juvenile  courtroom,  shall  be  provided  or 
assigned  by  the  circuit  court  for  the  hearing 
of  such  cases;  and  the  proceedings  of  the 
court  shall  be  entered  in  books  to  be  kept 
for  that  purpose  and  known  as  the  juvenile 
records,  and  the  court  may  for  convenience 
be  called  the  juvenile  court.  The  clerk  of 
the  circuit  court  shall  act  as  the  clerk  of 
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the  juvenile  court*  The  practice  and  pro- 
cedure prescribed  by  law  for  the  conduct  of 
criminal  cases  shall  govern  in  all  proceedings 
under  sections  211,010  to  211*300  in  which  the 
child  stands  charged  with  the  violation  of  the 
criminal  statutes  of  the  state,  and  in  such 
proceedings  the  child,  his  parent,  or  any  person 
standing  in  loco  parentis  to  him  may  on  his  be- 
half demand  a trial  by  jury.  In  all  other  cases 
the  trial  shall  be  before  the  court  without  a 
jury,  and  the  practice  and  procedure  customary 
in  proceedings  in  equity  shall  govern  except 
where  otherwise  provided  herein." 

From  the  provisions  of  above  quoted  section  it  is  apparent  that 
all  proceedings  brought  to  determine  whether  a child  under  seventeen 
years  is  a neglected  or  a delinquent  child,  within  the  meaning  of 
Section  211,010,  supra,  are  required  to  originate  in  the  circuit  courts 
of  first  and  second  class  counties,  and  the  City  of  St.  Louis.  The 
divisions  of  said  courts  to  which  3uch  matters  have  been  committed,  by 
3aid  statute,  have  for  convenience,  been  referred  to  as  juvenile  courts* 

An  examination  of  the  various  statutes  relating  to  neglected  and 
delinquent  children  discloses  that  the  juvenile  court  of  said  counties 
not  only  have  original  jurisdiction  in  those  matters  referred  to  in 
the  preceding  paragraph,  but  that  the  court  has  jurisdiction  of  all 
cases  when  a child  under  seventeen  is  arrested  for,  or  is  charged  with 
certain  offenses,  which  might  constitute  acts  of  delinquency.  Section 
211*060,  RSKo  1949 » covers  matters  of  this  kind  and  reads  as  follows: 

"When  in  any  such  county  a child  under  the 
age  of  seventeen  years  is  arrested  with  or 
without  warrant,  such  child  shall,  instead 
of  being  taken  for  trial  before  a magistrate, 
or  police  magistrat e.or  judge  of  any  court 
now  or  hereafter  having  jurisdiction  of  the 
offense  charged,  be  taken  directly  before  such 
juvenile  court;  or  if  the  child  shall  have  been 
taken  before  a magistrate  or  a police  magistrate 
or  judge  of  such  other  court,  it  shall  be  the 
duty  of  said  magistrate  or  police  magistrate 
or  judge  to  transfer  the  case  to  such  juvenile 
court,  and  of  the  officer  having  the  child  in 
charge  to  take  such  child  before  said  court, 
and  the  said  court  shall  proceed  to  hear  the 
case  in  accordance  with  the  law  for  the  trials 
of  such  offenses." 


(Underscoring  ours.) 
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Said  section  provides  for  different  situations  to  which  said 
section  is  applicable,  and  which  are: 

1*  When  the  child  is  arrested  with  or  without  a warrant, 

2,  When  he  is  arrested  and  is  taken  before  one  of  the  courts 
mentioned,  and  having  jurisdiction  of  the  offense,  or  when  the  child 
is  charged  with  an  offense  in  one  of  the  courts  mentioned. 

In  the  first  instance,  the  arresting  officer  or  person  having 
custody  of  the  child  at  the  time  of  the  arrest,  shall  take  him  before 
the  juvenile  court,  and  not  before  the  court  having  jurisdiction  of 
the  offense, 

In  the  second  instance  the  court  before  whom  the  child  is  taken, 
or  the  court  in  v.'hich  a charge  against  said  child  is  pending  shall 
transfer  the  case  to  the  juvenile  court  for  disposition.  It  is  our 
thought  that  the  section  is  applicable  in  every  instance  when  a child 
under  seventeen  is  arrested,  or  is  charged  in  any  of  the  courts  re- 
ferred to  for  an  offense  which  is  criminal  or  non-criminal  in  nature. 

When  it  is  remembered  that  the  primary  purpose  for  which  the 
delinquent  children  statutes  were  enacted  was  to  provide  a remedy  and 
a method  of  procedure  by  which  such  children  can  be  given  protection, 
discipline,  and  training  necessary  to  enable  them  to  become  good  citi- 
zens, rather  than  to  prosecute  and  punish  them  for  offenses  committed 
against  the  laws,  it  is  apparent  that  in  the  enactment  of  said  statutes, 
it  was  obviously  the  intention  of  the  legislature  that  when  any  arrest 
is  made,  or  charges,  (whether  civil  or  criminal)  have  been  filed  in 
the  courts  mentioned,  against  a child  under  seventeen,  it  is  the  duty 
of  the  person  having  custody  of  said  child  to  take  him  before  the 
juvenile  court,  and  it  is  the  duty  of  the  court  where  the  charge  is 
pending  to  transfer  the  case  to  the  juvenile  court  of  the  proper  county 
or  city  for  disposition.  Such  is  our  construction  of  Section  211*060 
and  211, 0&0,  supra. 

Therefore,  in  view  of  the  foregoing,  it  is  our  further  thought 
that  the  local  police  courts  of  the  cities,  towns  and  villages  of 
St,  Louis  County,  Missouri,  in  which  children  sixteen  years  of  age 
are  charged  with  traffic  ordinance  violations  lack  the  power  to  hear 
and  determine  said  cases,  and  must  transfer  all  of  them  to  the  juvenile 
court  of  said  county  for  disposition. 


CONCLUSION 

It  is  therefore,  the  opinion  of  this  department  that  the  local 
police  courts  of  the  cities,  towns,  and  villages  of  St.  Louis  County 
in  which  children  sixteen  lears  of  age  are  charged  with  violations 
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of  traffic  ordinances  of  said  municipalities,  lack  the  power  to  hear 
and  determine  said  cases,  but  must  certify  them  to  the  juvenile  court 
of  said  county  for  disDosition. 

The  foregoing  ooinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Mr.  Paul  K.  Chitwood. 


Very  truly  yours, 


JOHN  M.  DALTON 

Attorney  General 


PNC  shr 


PENSIONS:  There  Is  no  incompatibility  in  a retired  pensioned 

policeman  of  the  City  of  Maplewood  serving  as  city 
COUNCILMEN:  councilman  of  the  City  of  Maplewood  so  long  as  such 
Retired  pensioned  policeman.  In  his  capacity  as 
councilman,  can  take  no  action  with  regard  to  the 
amount  of  pension  that  a retired  policeman  of 
Maplewood  should  receive, 

J UK  t'.  DALTON 


March  12,  1953 


J.  C. 
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Honorable  Stanley  Y.allach 
Prosecuting  Attorney 
St.  Louis  County 
Clayton,  Missouri 

Dear  Sir: 

TM. s department  is  in  receipt  of  your  recent 
request  for  an  official  opinion.  You  thus  state  your 
request: 


"We  would  deeply  appreciate  it  if 
you  would  let  us  have  the  opinion  of 
your  office  on  the  following 
questions  r 

"1,  Can  a retired  police  officer 
of  a third  class  city  who  Is  receiv- 
ing a pension  during  his  retirement, 
at  the  same  time  hold  office  as  a 
councilman  or  alderman  of  said  city 
and  draw  a salary  for  that  service? 

"2,  Can  ouch  retired  police  officer 
waive  his  pension  during  the  tine  he 
serves  as  alderman  or  councilman  and 
then  resume  his  pension  when  his 
service  on  the  council  has  ended." 

Tlie  problem  which  you  present  Is,  so  far  as  we  are 
able  to  determine,  unique.  The  nearest  analogy  to  it  seems 
to  be  that  of  "incompatible  offices,"  which,  wo  believe, 
furnishes  some  guidance  in  this  matter.  By  "incompatible 
offices"  Is  meant  the  holding,  by  the  8Rme  person,  of 
two  or  more  offices  the  duties  of  which  °re  conflicting, 
s matter  is  clearly  stated  in  the  case  of  ftato  v. 

Pus,  135  Do,  325.  At  l.c.  339  of  its  opinion,  the  court 
stated: 


Hon.  , tanley  Wallach 


"At  common  law  the  only  Unit  to  the 
number  of  offices  one  person  might  hold 
was  that  tliey  should  be  compatible  and 
consistent.  The  incompatibility  does 
not  consist  in  a physical  inability  of 
one  person  to  discharge  the  duties  of 
the  two  offices,  but  there  must  be  some 
inconsistency  in  the  functions  of  the 
two;  some  conflict  in  the  duties  required 
of  the  officers,  as  where  one  has  some 
supervision  of  the  other,  is  required 
to  deal  with,  control,  or  assist  hin. 

"It  was  said  by  Jud  e Folger  in  People 
ex  rel.  v.  Green,  £8  N.  Y.  loc.  eit. 

'Where  one  office  is  not  subordinate 
to  the  other,  nor  the  relations  of  the 
one  to  the  other  such  as  are  inconsistent 
and  repugnant,  there  is  not  that  incom- 
patibility from  which  the  law  declares 
that  the  acceptance  of  the  one  is  the 
vacation  of  the  other*  The  force  of  the 
word,  in  its  application  to  this  matter  is, 
that  from  the  nature  and  relations  to  each 
other,  of  the  two  places,  tliey  ought  not 
to  be  held  by  the  some  person,  from  the 
contrariety  and  antagonism  which  would 
result  in  the  attempt  by  one  person  to 
faithfully  and  ii  partially  discharge  tlie 
duties  of  one,  toward  the  incumbent  of 
the  other.  Thus,  a man  may  not  be  landlord 
and  tenant  of  the  same  promises*  He  may 
be  landlord  of  one  farm  and  tenant  of 
another,  though  he  may  not  at  the  same 
hour  be  able  to  do  the  duty  of  each  relation. 
The  offices  must  subordinate,  one  the 
other,  and  they  must,  per  se,  have  the 
right  to  interfere,  one  witTT  the  other, 
before  they  are  incompatible  at  common 
law.*" 


From  the  above  it  v^ould  appear  that  incompatibility  con- 
sists of  conflict  in  function,  and  that  one  person  may  hold 
two  or  more  offices  if  the  proper  discharge  of  the  duties  of 
each  may  be  performed  by  the  same  individual. 

However,  the  fact  situation  which  you  present  is  not  one 
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In  which  the  same  person  holds,  or  seeks  to  hold,  tvo  or  more 
offices,  but  Is  one  in  which  a person  who  receives  a pension 
from  a city  as  a retired  police  officer  seeks  to  know  whether 
he  may  properly  serve  as  councilman  of  his  city. 

V/e  believe  that  the  only  question  In  this  re  ard  Is 
whether  tliere  would  be  any  conflict  In  interest  in  such  a 
situation.  Ve  further  boliove  that  such  conflict  could  only 
arise  if  such  person,  in  his  capacity  as  councilman,  vould  be 
In  a position  to  exert  influence  in  having  his  pension  raised. 

If  he  could  we  believe  that  such  incompatibility  would  exist; 
but  that  if  he  could  not  that  such  Incompatibility  would  not 
exist. 

In  tills  regard  we  note  the  opinion  forwarded  by  you  to 
us,  of  Charles  H.  Altenbernd,  city  attorney  of  Maplewood,  which 
Is  the  city  in  question. 

That  opinion  states  that  Ordinance  Ho.  3039#  which  is  the 
ordinance  which  provides  for  and  fixes  the  amount  of  the  retired 
policeman's  pension,  was  passed  under  the  provisions  of  Section 
7075,  RSMo  1939#  which  is  now  faction  78.200,  RS’-o  I9I4.9 . 
Ordinance  Ho.  3039  was,  the  opinion  informed  us,  submitted  to 
the  city  council  by  petition,  signed  by  electors  of  the  city 
equal  in  number  to  twenty-five  per  cent  of  the  votes  cast  for 
all  candidates  for  mayor  at  the  last  preceding  general  election, 
and  contained  a request  that  said  ordinance  be  submitted  to  a 
vote  of  the  people  if  not  passed  by  the  cit:r  council.  This 
ordinance  was  not  passed  by  the  city  council,  but  was  submitted 
to  a vote  of  the  people,  and  was  adopted  at  an  election  held 
November  2,  19^8,  becoming  effective  thirty  days  thereafter. 

The  opinion  then  calls  attention  to  the  provisions  of 
Section  7075  (now  Section  73.200)  which  provides  that: 

"If  a majority  of  the  qualified  electors 
voting  on  the  proposed  ordinance  sliall 
vote  ir.  favor  thereof,  such  ordinance 
shall  thereupon  become  a valid  and  bind- 
ing ordinance  of  the  city;  and  any  ordinance 
proposed  by  petition,  or  which  shall  be 
adopted  by  a vote  of  the  people,  cannot 
be  repealed  or  amended  except  by  a vote 
of  the  people." 

In  the  1939  Revised  Statutes  of  Missouri  the  above  portion 
of  the  quoted  statute  was  contained  In  Section  7075  (now  Section 
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78.200).  In  the  1949  Revised  Statutes  of  Visas  uri  the  above 
is  found  in  Section  78.210. 

The  Altenbernd  opinion  concludes: 

"It  is,  therefore,  my  conclusion  that 
since  the  proposed  ordinance  was  adopted 
by  a vote  of  the  people,  a councilman 
of*  the  City  of  Maplewood  would  have  no 
opportunity  to  vote  upon  the  question 
of  whether  or  not  pensions  of  retired 
police  officers  could  be  lowered  or 
raised  since  the  ordinance  could  only 
be  amonded  by  a vote  of  the  people  and 
the  pensions  provided  for  co  Id  only 
be  determined  by  a vote  of  the  people." 

From  the  above  It  would  seem  to  be  clear  that  the  retired 
pensioned  policeman  would  not,  as  councilman,  be  in  a position, 
in  his  capacity  as  councilman,  to  have  any  influence  in  raising 
his  pension,  and  that  therefore  no  conflict  or  incompatibility 
would  be  present. 


CONCLUSION 


It  is  tiie  opinion  of  this  department  that  there  is  no 
incompatibility  in  a retired  pensioned  policeman  of  the  City 
of  Maplewood  serving  as  city  councilman  of  the  City  of  Maple- 
wood so  long  as  3uch  retired  pensioned  policeman,  in  his 
capacity  as  councilman,  can  take  no  action  in  regard  to  the 
amount  of  pension  that  a retired  policeman  of  the  City  of 
Maplewood  should  receive. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Mr.  Hugh  P.  Williamson. 

Respectfully  submitted. 


JOHN  K.  DALTON 
Attorney  General 
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I"  CRIMINAL.  JURISDICTION  OP 
F(?'RT  rjSONARD  WOOD: 


• . i 

The  land  area  embraced  by  Port  Leonard 
Wood,  including  that  portion  of  such  area 
which  is  occupied  by  Highway  No,  17,  is 
under  the  exclusive  jurisdiction  of  the 
United  States  so  far  as  criminal  juris- 
diction is  concerned. 


JOHN  I*.  DALTON 

zxzxzxzxzxzx 


FILED 


"March  l6,  1953 
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Honorable  V ayne  W,  Waldo 
Prosecuting  Attorney 
Pulaski  County 
Waynosville,  Missouri 

Dear  Sir: 


This  department  is  in  receipt  of  your  request  for 
an  official  opinion.  You  thus  state  your  request: 

"The  opinion  of  the  attorney  general 

is  respectfully  requested  on  the  t 

following  situation, 

"The  Military  Reservation  of  Port 
Leonard  v ood  Is  situated  in  Pulaski 
County,  Missouri  State  Highway  No, 

17  goes  from  one  side  of  the  reser- 
vation to  the  other  and  over  pronerty 
within  the  boundaries  of  the  Military 
Reservation,  The  officials  at  Fort 
Leonard  Wood  contend  that  they  have 
no  jurisdiction  to  try  civilians 
for  an  offense  committed  on  Missouri 
f tale  Highway  No,  17  vA  thin  the 
reservation  boundaries.  It  Is  my 
contention  that  civilian  authorities 
of  Pulaski  County  have  no  juris- 
diction to  try  a civilian  for  such 
an  offense.  This  situation  also 
applies  to  the  remainder  of  the  area 
covered  by  Fort  Leonard  Wood  as 
we  11  as  that  portion  used  by  Missouri 
Highway  No . 17 . 

"The  opinion  of  tho  attorney  general 
Is  respectfully  requested  concerning 
the  jurisdiction  and  venue  of  Pulaski 
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County  in  dealing  with  criminal  offenses 
committed  on  the  reservation  of  Port 
Leonard  Wood,  Missouri,  and  criminal 
offenses  committed  on  Missouri  High- 
way No,  17  within  the  boundaries  of 
Port  Leonard  Wood.” 

We  here  note  that  the  land  acquired  by  the  United  States 
Government  for  the  site  of  Port  Leonard  Wood  was,  as  the  name 
indicates,  acquired  for  a "fort.” 

We  would  here  direct  attention  to  Section  12.030,  RSMo 
I9I+.9#  which  section  reads: 

"The  consent  of  the  state  of  Missouri 
is  hereby  riven,  in  accordance  with  the 
seventeenth  clause,  eighth  section,  of 
the  first  article  of  the  Constitution 
of  the  United  States,  to  the  acquisition 
by  the  United  States  by  purchase,  con- 
demnation, or  otherwise,  of  any  land 
in  this  state  which  has  been  acquired, 
prior  to  the  effcctivo  date  of  sections 
12.030  and  12.0li-0,  as  sites  for 
customhouses,  courthouses,  post  offices, 
arsenals,  forts,  and  other  needful 
buildings  required  for  military  pur- 
poses." 

And,  to  Section  12.0lj.0,  RSf'o  19^1-9 » which  roads: 

"Exclusive  jurisdiction  in  and  over 
any  land  so  acquired,  prior  to  the 
effective  date  of  sections  12.030  and 
12,0l|.0,  by  the  United  States  shall  be, 
and  the  same  is  hereby,  ceded  to  the 
United  States  for  all  purposes,  saving 
and  reserving,  however,  to  the  state 
of  Missouri  the  right  of  taxation  to 
the  same  extent  and  in  the  same  manner 
as  if  this  cession  had  not  been  made; 
and  furthei  saving  and  reserving  to 
the  state  of  Missouri  the  right  to 
serve  thereon  any  civil  or  criminal 
process  issued  under  the  authority 
of  the  state,  in  any  action  on  account 
of  rights  acquired,  obligations  incurred. 
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or  crimes  ccmnittod  in  said  state,  but 
outside  the  boundaries  of  such  land, 
but  the  jurisdiction  so  ceded  to  the 
United  States  shall  continue  no  longer 
than  the  said  United  States  shall  own 
such  lands  and  use  the  same  for  the 
purposes  for  wliich  they  were  acquired," 

Both  of  the  above  sections  were  enacted  in  19^7»  and  are 
found  as  enacted  in  Laws  of  Missouri,  I9I4.7,  Vol,  I,  p,  366, 
paragraphs  1 and  2,  respectively,  the  effective  date  of  these 
sections  being  July  1,  19V? • 

The  land  which  comprises  the  Fort  Leonard  Wood  area  was 
acquired  by  purchase  and/or  condemnation  prior  to  July  1,  19V? • 

It  will  be  noted  that  Sections  12,030  aid  12,0lj.0,  supra,  apply 
to  any  lands  acquired  by  the  United  States  by  purchase,  con- 
demnation, or  otherwise,  prior  tc  the  effective  dates  of  Sections 
12,030  and  12,0lj.0,  supra,  as  sites  for  various  governmental 
purposes  including  forts.  Therefore,  Sections  12,030  and  12.0ij.0, 
supra,  constitute  acts  of  consent  by  t'  o State  of  Missouri  to 
the  acquisition  by  the  United  States  of  the  land  embraced  in  the 
Fort  Leonard  V.'ood  area.  These  sections  granted  "exclusive  juris- 
diction" to  the  United  States  except  for  some  purposes,  i,e,, 
taxation  and  the  service  of  civil  and  criminal  process,  none 
of  which  is  hero  in  issue,  the  issue  here  being  whether  the 
State  of  Missouri  has  jurisdiction  of  crimes  comitted  on  the 
Fort  Leonard  Wood  area.  Since  "exclusive  jurisdiction"  certainly 
includes  jurisdiction  of  crimes,  then  it  would  follow  that  the 
State  of  Missouri  does  not  have  jurisdiction  of  crimes  committed 
on  the  Fort  Leonard  V/ood  area,  but  that  such  jurisdiction  is 
vested  exclusively  in  the  United  States, 

Your  letter  poses  the  additional  problem  of  criminal  juris- 
diction over  that  portion  of  what  you  designate  as  Missouri 
State  Highway  No,  17,  which  passes  across  the  Fort  Leonard  ' ood 
area  from  one  side  to  the  other. 

We  would  here  point  out  that  the  13*003  miles  of  highway, 
being  that  portion  of  Highway  No,  17  vh  ich  passes  across  the 
Fort  Leonard  Wood  are«,  is  no  longer,  officially,  known  as 
Missouri  State  Highway  No,  17,  We  would  further  point  out  that 
prior  to  the  acquisition  by  the  United  States  of  the  Fort 
Leonard  Wood  area,  Missouri  State  Highway  No,  17  occupied  sub- 
stantially the  same  land  area  and  location  which  it  now  occupies, 
and  that  on  January  11,  19I1.I,  in  the  District  Court  of  the 
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United  States  for  the  Southern  Division  of  the  Western  District 
of  Missouri,  a condemnation  suit  v/as  filed,  the  stylo  of  which 
was:  United  States  of  America,  plaintiff,  V3.  l.llij..^.  acres 
of  land,  more  or  less,  situated  in  Pulaski  and  Texas  Counties, 

Mis  sour! . 

The  sixteenth  count  of  the  above  petition  reads: 

” Rights  of  the  State  of  Missouri  in  and 
to  a strip  of  land  occupied  by  Missouri 
State  Highway  No.  17." 

On  the  same  day,  January  11,  19^4-1»  a judgment  and  declaration 
for  the  aforesaid  count  sixteen  was  entered  in  the  United  States 
District  Court  for  the  Southern  Division  of  the  V estern  District 
of  Missouri,  at  which  date  and  time  the  Unitod  States  acquired 
right  and  title  to  the  13.003  miles  of  Highway  Ho.  17  discussed 
above.  For  this  reason  this  aforesaid  area  acquired  by  the 
United  States  is  in  the  sameUegal  position  as  the  remainder  of  the 
Fort  Leonard  Wood  area.  Since  we  have  held  that  the  State  of 
Missouri  does  not  have  criminal  jurisdiction  over  that  portion 
of  the  Fort  Leonard  V/ood  area  not  occupied  by  Highway  No.  17 » 
it  follows  that  it  does  not  have  criminal  jurisdiction  over  that 
portion  of  the  area  occupied  by  Highway  No.  17,  but  that  criminal 
jurisdiction  over  the  entire  area  is  exclusively  vested  in  the 
United  States. 

It  will  be  noted  that  Section  12.0^0,  supra,  states  that 
"the  jurisdiction  so  ceded  to  the  United  States  shall  continue 
no  longer  than  the  said  United  States  shall  own  such  lands  and 
uso  the  same  for  the  purposes  for  which  they  were  acquired." 

It  is  a mattor  of  common  knowledge  that  the  Fort  Leonard  V/ood 
area,  sinco  its  acquisition  by  the  Unitod  States,  lias  been  con- 
tinuously used  for  the  purpose  for  which  it  was  acquired, 

CONCLUSION 


It  Is  the  opinion  of  this  department  that  the  land  area 
embraced  by  Fort  Leonard  V/ood,  including  that  portion  of  such  area 
which  is  occupied  by  Highway  No.  17,  is  under  the  exclusive  juris- 
diction of  the  United  States  so  far  as  criminal  jurisdiction  is 
concerned, 

’The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Mr.  Hu  h P.  Williamson, 

Respectfully  submitted. 


HPWrlrt 


JOHN  M.  DALTON 
Attorney  General 


HIGHWAY  PATROL: 


Information  complied  under 
subsection  (4),  Section  43.120, 
RSMo  1949,  available  to  peace 
officers  only. 


April  8,  1953 


Honorable  Hugh  H.  Waggoner 
Superintendent 

Missouri  State  Highway  Patrol 
Jefferson  City,  Missouri  65101 

Dear  Sir: 


I filed | 

93 


Reference  is  made  to  your  request  for  an  official  opinion 
of  this  department,  reading  as  follows: 

"Recently  questions  have  arisen  as  to 
whom  information  may  be  furnished 
regarding  an  individual's  criminal 
record  and  other  types  of  information 
contained  in  our  files. 

"It  is  requested  we  be  furnished  an 
official  opinion  on  the  following 
questions : 

"1.  When  an  attorney  representing  his 
client  in  a civil  case  requests  the 
Highway  Patrol  furnish  any  criminal 
record  on  witnesses  in  that  civil  case, 
should  the  attorney  be  denied  this 
information? 

"2.  Is  the  Highway  Patrol  required 
to  furnish  information  complied  from 
its  various  sources , to  attorneys  who 
may  be  seeking  information  to  be  used 
in  connection  with  representing  clients 
in  various  other  capacities?  In  this 
connection  we  had  in  mind  reports 
and  records  complied  as  results  of 
investigations  conducted  by  members 
of  this  department." 

It  is  important  at  the  outset  to  determine  what 
records  are  required  to  be  maintained  by  the  Missouri  State 
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Highway  Patrol  with  respect  to  the  matters  mentioned  in  your 
letter  of  inquiry. 

Subsection  (4)  of  Section  43.120,  RSMo  1949,  reads  as 
follows : 

"The  superintendent  shall  collect, 
compile  and  keep  available  for  the  use 
of  peace  officers  of  the  state  such 
information  as  is  deemed  necessary  for 
the  detection  of  crime  and  identi- 
fication of  criminals." 

(Emphasis  ours.) 

While  it  is  true  that  under  many  circumstances  public 
records  are  available  to  inspection  by  persons  having  an  interest 
therein,  yet  it  is  further  true  that  the  supreme  legislative 
body  of  a state  may  surround  public  records  with  restrictions 
relating  to  the  persons  or  classes  of  persons  to  whom  inspection 
of  such  records  may  be  made  available. 

We  direct  your  attention  to  the  following  which  appears 
in  53  C.J.,  page  625: 

"A  state  has  the  power  to  grant  by 
statute  the  right  of  inspection  of  public 
records  to  all  persons,  regardless  of 
interest,  or  as  to  particular  records, 
or  to  any  person  it  may  see  proper  for 
the  purpose  of  transcribing  particular 
records  for  such  purposes  as  it  may 
deem  the  public  interest  requires;  and 
the  legislature  may  surround  the 
privilege  of  inspection  with  such 
restrictions  and  limitations  as  it 
deems  necessary  and  proper,  where  they 
apply  to  all  persons  and  all  are  equally 
bound  thereby.  * * *" 

Even  where  a general  statute  authorizes  the  inspection 
of  public  records,  yet  such  a statute  is  inapplicable  to  records 
whose  availability  to  inspection  has  been  limited  by  the  act 
requiring  such  records  to  be  kept.  Your  attention  is  further 
directed  to  the  following  quotation  from  53  C.J.,  pages  626,  627: 

"*  * * A statute  providing  for  inspection 
of  public  records  by  all  persons  is 
intended  to  include  only  those  records 
intended  for  the  use  of  the  public  and 
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not  those  intended  only  for  the  use  of 
particular  public  officers . * * ^ On 
the  other hand  records  that  have  been 
held  not  subject  to  inspection  are: 

* * * police  records  * * 

(Emphasis  ours.) 

Examining  subsection  (4)  of  Section  43.120,  RSMo  1949, 
quoted  supra,  in  the  light  of  these  general  rules,  and  giving 
due  regard  to  the  obvious  purpose  for  the  establishment  of  such 
records  which  has  been  expressed  in  the  statute,  that  is  to 
say,  that  such  records  are  for  the  use  of  peace  officers,  it 
seems  quite  apparent  that  it  was  not  the  intention  of  the 
General  Assembly  that  the  public  in  general  have  access  thereto. 

We  are  further  persuaded  to  this  opinion  by  reason  of  the 
fact  that  such  records  peculiarly  relate  to  the  duties  of  peace 
officers,  and  the  information  contained  therein  is  germane  to 
the  discharge  of  the  duties  of  such  officials. 

What  we  have  said  heretofore  relates  primarily  to  the  first 
question  which  you  have  proposed. 

With  respect  to  the  second  question,  you  have  advised  us 
that  you  receive  many  requests  for  copies  of  accident  reports, 
particularly  those  involving  injuries  to  persons  or  property. 

These  reports,  as  we  understand  it,  are  prepared  by  members  of 
the  State  Highway  Patrol  who  are  called  to  the  scene  of  collisions 
or  wrecks  involving  motor  vehicles. 

We  have  carefully  examined  the  provisions  of  Chapter  43, 

RSMo  1949,  relating  to  the  State  Highway  Patrol,  and  we  do  not 
find  that  such  reports  are  required  to  be  made  under  any  statute. 
On  the  contrary,  they  are  but  matters  which  relate  to  the  internal 
organization  and  functioning  of  the  department.  It  is  true 
that  in  some  instances  the  factual  matters  contained  therein 
may  be  useful  to  law  enforcement  officials,  yet  they  are  not 
within  the  scope  of  subsection  (4)  of  Section  43.110,  RSMo  1949, 
as  relating  to  the  "detection  of  crime  and  identification  of 
criminals."  For  that  reason  we  do  not  believe  that  they  attain 
the  status  of  "public  records"  to  which  the  public  generally 
may  have  access. 


CONCLUSION 


In  the  premises,  we  are  of  the  opinion: 
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(1)  That  the  records  complied  and  maintained  under  the 
provisions  of  subsection  (4)  of  Section  43.120,  RSMo  1949, 
are  not  available  to  the  public  generally,  and  that  their 
inspection  is  limited  to  the  class  of  officials  designated  in 
the  statutes  as  "peace  officers;"  and, 

(2)  That  other  records  maintained  by  the  State  Highway 
Patrol  merely  for  the  convenience  of  the  department  and  relat- 
ing to  the  internal  organization  and  functioning  of  that 
department,  based  upon  field  reports  made  by  members  of  the 
patrol  as  a result  of  their  observations,  and  statments  taken 
at  the  scene  of  wrecks  or  collisions  involving  motor  vehicles, 
are  not  "public  records"  and  that  no  duty  is  imposed  upon  the 
State  Highway  Patrol  to  supply  copies  thereof  to  interested 
persons . 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant.  Hr.  Will  F.  Berry,  Jr. 

Yours  very  truly, 


JOHN  M.  DALTON 
Attorney  General 


DEFINITIONS: 


MOTOR  VEHICLE  REGIS- 
TRATION: 


"Seating  capacity"  as  used  in  Section 
301.060,  V.A.M.S.,  1952,  means  number 
of  persons  who  may  be  actually  seated 
In  a commercial  vehicle,  and  does  not 
limit  number  of  passengers  who  may  be 
carried. 


April  9,  1953 


Honorable  Hurh  H.  a ~ oner 
Superintendent 

Missouri  State  Highway  Patrol 
Jefferson  City,  Missouri 

Dear  Colonel  Waggoner: 

In  your  letter  of  March  31 » 1953*  you  request- 
ed an  official  opinion  of  this  office  on  the  following 
question: 


"In  connection  with  the  enforcement  of 
the  provisions  of  Section  301. 060  of 
the  Motor  Vehicle  Laws,  as  listed  in 
the  supplement  covering  those  laws  pass- 
ed in  1951#  there  is  a question  as  to 
the  interpretation  which  should  be  placed 
on  paragraphs  four,  five  and  six. 

"A  member  of  this  organization  recently 
arrested  a driver  of  a bus  who  had  paid 
a fee  of  }2^0  on  the  vehicle  which  had  a 
seating  capacity  of  twenty-nine  passen- 
gers. This  is  the  proper  fee  for  this 
number  of  passengers  as  sot  out  in  para- 
graph four  of  Section  301. 060.  At  the 
time  the  driver  was  arrested,  he  had 
twenty-nine  passengers  seated  and  nine 
additional  passengers  standing  in  the 
aisle.  The  patrolman  who  made  the  ar- 
rest has  charged  the  operator  with  ex- 
ceeding the  authority  for  which  he  is 
licensed. 

"In  placing  an  interpretation  upon  the 
wording  of  this  paragraph,  the  question 
arises  as  to  whether  a bus  licensed  on 
the  basis  of  a certain  seating  capacity 
may  haul  an  unlimited  number  of  addition- 
al passengers  who  are  required  to  stand. 
In  ruling  on  this  question  your  atten- 
tion is  directed  to  rule  number  thirty 
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of  the  present  re  -ulations  of  the 
Missouri  Bus  and  Truck  Department. 

This  rule  does  not  forbid  passengers 
from  standing  in  the  aisles  and  only 
requires  that  standees  remain  back 
of  a certain  erea  in  order  that  they 
not  interfere  with  the  driver.” 

The  portion  of  Section  301. 060,  V.A.V.S.  1952, 
about  which  you  inquire,  is  quoted: 

”The  annual  registration  fee  shall  be  as 
follows: 

"4.  For  passenger-carrying  commercial 
motor  vehicles  (not  including  passenger 
carrying  local  commercial  motor  vehicles, 
school  buso s or  local  transit  buses)  hav- 
ing a seating  capacity  of: 

10  passengers  or  loss 100.00 

11  to  18  passengers  180.00 

10  to  25  passengers  250.00 

2o  to  29  passengers  290.00 

30  to  33  passengers  330.00 

3U  to  37  passengers  370.00 

38  to  4I  passengers  410. 00 

q.2  to  45  passengers  450.00 

"5.  For  passenger-carrying  local  commer- 
cial, motor  vehicles  having  a seating 
capacity  of: 

10  passengers  or  less  . $ 50.00 

11  to  18  passengers  90.00 

1^  to  25  passengers  125.00 

2o  to  29  passengers  145.00 

30  to  33  passengers  lo^.OO 

34  to  37  passengers  185.00 

38  to  41  passengers  205.00 

42  to  45  passengers  225.00 

”6.  For  local  transit  buses  having  a 
seating  capacity  of: 
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40  passengers  or  less $ 25.00 

41  to  45  passengers  35.00 

Over  45  passengers  50.00 


In  construing  a statute  and  determining  the  mean- 
ing of  words  and  phrases  used  therein,  we  are  aided  by 
Section  1.090,  RSMo  1949 » which  states  as  follows: 

M1.090.  Words  and  phrases,  how  con- 
strued.—Words  and  phrases  shall  be 
taken  in  their  plain  or  ordinary  and 
usual  sense,  but  technical  words  and 
phrases  having  a peculiar  and  appro- 
priate meaning  in  law  shall  be  under- 
stood according  to  their  technical 
import.” 

Since  "seating  capacity"  does  not  have  "a  peculiar 
and  appropriate  meaning  in  law”  we  must  determine  what  the 
plain  and  ordinary  meaning  is. 

Webster's  Hew  International  Dictionary,  Second 
Edition,  Uhabridged,  defines  "seating"  as  follows: 

"adj.  That  seats  or  provides  seats; 
as  seating  arrangements  or  accommo- 
dation. 


The  same  authority  gives  this  definition  of 
"capacity" : 

”b.  Extent  of  room  or  space;  content; 
specif.,  cubic  oontent;  « * «*." 

These  definitions  plainly  indicate  that  "seating 
capacity"  means  the  number  of  persons  who  can  be  seated 
in  a vehicle  rather  ttian  the  number  who  can  be  loaded  into 
the  vehicle.  In  the  case  of  Reynolds  vs.  General  Electric 
Co.,  l4l  Fed.  551*  554 1 ’’seating  capacity"  is  defined  as 
follows: 


"The  seating  capacity  of  a hall  is  its 
size,  its  ability  to  permit  people  to 
be  seated  within  it." 

In  further  considering  the  intention  of  the  Legis- 
lature, it  must  be  considered  that  having  determined  com- 
mercial passenger  carrying  motor  vehicles  should  be  charged 
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a registration  fee  according  to  their  size,  the  Legislature 
was  in  need  of  a criterion  or  standard  by  which  they  could 
place  different  sized  vehicles  into  different  categories. 

If  "seating  capacity"  is  cons timed  to  mean  the  number  of 
persons  who  can  be  seated  in  a commercial  motor  vehicle, 
the  category  into  which  it  falls  can  be  readily  determined 
by  casual  inspection*  If,  on  the  other  hand,  "seating 
capacity"  is  construed  to  mean  "carrying  capacity",  it 
would  be  most  difficult  to  determine  how  many  persona 
any  particular  comrarclal  motor  vehicle  might  carry;  the 
determination  of  which  would  involve  considerable  math- 
erne  tlcal  calculation.  In  view  of  this,  it  does  not  seem 
likely  that  the  Legislature  intended  to  strain  the  con- 
struction of  "seating  capacity"  to  mean  the  number  of 
persons  who  can  be  loaded  into  a commercial  motor  vehicle. 

The  registration  fee  for  the  vehicle,  in  question, 
based  upon  its  size  as  measured  by  the  yardstick  of  "seat- 
ing capacity",  had  been  paid.  The  statute  regulating  the 
registration  does  not  attempt  to  regulate  the  number  of 
passengers  who  may  actually  be  carried  on  board*  Further, 
there  appears  no  other  statute  which  does  limit  the  number 
of  persons  who  may  be  carried  on  such  vehicle. 

CONCLUSION. 

It  is,  therefore,  the  opinion  of  tills  office  that 
"seating  capacity"  as  used' in  Section  301. 060,  subsections 
:,  5 and  6,  V.A.M.S.,  1952,  means  the  number  of  passengers 
who  may  be  seated  within  the  commercial  motor  vehicles  men- 
tioned, and  is  for  the  purpose  of  determining  registration 
fee  of  such  vehicles;  it  does  not  limit  the  number  of  per- 
sons who  may  actually  be  carried  on  3uch  vehicles. 

* • 

Tlie  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  ray  Assistant,  Mr.  Paul  McGhee. 

Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 

PMcOrirk 
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RESIDENCE; 


) Evidence  that  a person  maintains  a home  and  family  in  this 
MOTOR  VEHICLES:)  state  to  which  he  returns  on  weekends,  although  he  rents 

) a room  in  a foreign  state,  carrys  a notarized  statement 
) that  he  is  a resident  of  such  foreign  state  and  registers 
) his  truck  in  the  foreign  state,  constitutes  substantial 
) evidence  from  which  the  trier  of  fact  could  find  that  such 
) person  was  a resident  of  the  State  of  Missouri;  and  that 
) the  operation  of  his  truck  on  the  highways  of  this  state 
) without  having  registered  the  same  with  the  Director  of 
) Revenue  as  provided  in  Section  301,020  would  be  a violation 
) of  Section  301,020. 

May  21,  1953 

Lionel  Hugh  H.  Waggoner 

!up  erint  endent 

Missouri  State  Highway  Patrol 
Jefferson  City,  Missouri 


Dear  Colonel  Waggoner : 


We  render  herewith  our  opinion  on  your  request  of 
April  17,  1953*  which  request  reads  as  follows: 

"Because  of  an  increase  in  the  truck 
registration  fees  in  this  State  we 
have  found  that  some  residents  are 
moving  to  other  states,  particularly 
Alabama,  and  renting  a room  and  pay- 
ing the  license  in  that  State,  The 
trucker  frequently  carries  with  him 
a notarized  paper  stating  that  he 
is  a resident  of  Alabama,  etc.  These 
people  maintain  a home  and  family 
in  the  State  of  Missouri  and  usually 
return  on  week  ends,  and  it  is  our 
opinion  that  they  are  not  legal 
residents  of  a foreign  State. 

"Vtle  request  your  opinion  as  to  what 
would  constitute  residence  in  the 
State  of  Missouri  for  the  purpose  of 
determining  registration  of  such  com- 
mercial vehicles,  and  whether  or  not 
these  persons  would  be  in  violation  if 
they  operated  these  vehicles  on  the  high- 
ways of  the  State  of  Missouri." 

The  questions  involved  are:  (1)  whether  nonresident 
owners  of  trucks  operated  within  Missouri  are  required  to 
register  them  in  Missouri,  assuming  the  owner  otherwise 
falls  within  the  terms  of  Section  301.270,  RSMo  19)4.9 , with 
regard  to  registration  in  state  of  residence,  reciprocity 
display  01  tags;  and  (2)  whether  a person  situated  as 
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described  in  your  request  Is  a nonresident  of  Missouri  for 
the  purposes  of  this  act. 

In  the  course  of  the  opinion  reference  will  be  made 
to  Sections  1.020  , 301.020  and  301.270,  HSi4o  1949,  the 
pertinent  parts  of  which  read  as  follows: 

Section  1.020,  nSi»lo  194.9 : 

"(9)  'Place  of  residence'  means  the 
place  where  the  family  of  any  person 
shall  permanently  reside  in  this  state, 
and  the  place  where  any  person  having 
no  family  shall  generally  lodge;" 

Section  301.020,  kSMp 

"Registration  of  motor  vehicles.— Every 
owner  of  a motor  vehicle  or  trailer, 
which  shall  be  operated  or  driven  upon 
the  highways  of  this  state,  except  as 
herein  otherwise  expressly  provided, 
shall  file,  by  mail  or  otherwise,  in 
the  office  of  the  director  of  revenue, 
an  application  for  registration  on  a 
blank  to  be  furnished  by  the  director 
of  revenue  for  that  purpose,  * * 

Section  301.270.  BSUo  19to : 

"Registration  of  nonresidents— reciprocity. 

—A  nonresident  owner,  except  as  other- 
wise herein  provided,  owning  any  motor 
vehicle  which  has  been  duly  registered  for 
the  current  year  in  the  state,  country  or 
other  place  of  which  the  owner  is  a 
resident  and  which  at  all  times  whan 
operated  in  the  state  has  displayed  upon 
it  the  number  plate  or  plates  issued  for 
such  vehicle  in  the  place  of  residence 
of  such  owner  may  operate  or  permit  the 
operation  of  such  vehicle  within  this 
state  without  registering  such  vehicle 
or  paying  any  fee  to  this  state,  provided 
that  the  provisions  of  this  section  shall 
be  operative  as  to  a vehicle  owned  by  a 
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nonresident  of  this  state  only  to  the 
extent  that  under  the  laws  of  the  stace, 
country  or  other  place  of  residence  of 
such  nonresident  owner  like  exemptions 
are  granted  to  vehicles  registered  under 
the  laws  of  and  owned  by  residents  of 
this  state*" 

The  first  question  must  be  answered  In  the  negative , 
nonresidents , assuming  the  other  conditions  of  Section 
301.270  are  met,  being  specifically  excepted  from  the 
operation  of  the  act  by  the  terms  of  Section  301.270. 

As  to  the  second  question,  "residence"  is  a question 
of  fact  to  be  determined  by  the  trier  of  fact  and  not  a 
question  of  law.  It  is  dependent  upon  all  the  facts  and 
circumstances  in  evidence  and  not  upon  any  particular 
fact.  In  He  Ozias  -state,  (ls«  App.),  29  S.W.  (2d)  21jj0, 
at  21+3.  Many  facts  and  circumstances  other  than  those 
set  out  in  your  request  might  enter  into  determination 
of  the  question  of  residence  — but  nothing  else  appear- 
ing, we  believe  that  the  facts  and  circumstances  set  out 
in  your  letter  would  constitute  substantial  evidence  of 
residence  in  the  State  of  Missouri  from  which  the  trier 
of  fact  could  well  find  that  the  person  so  situated  was 
a resident  of  this  state,  and  hence,  would  not  be  relieved 
of  the  duty  of  registration  in  this  state  under  Section 
301.270,  quoted  above. 

The  concept  of  residence  has  been  before  the  courts 
of  Missouri  in  innumerable  cases.  We  here  set  out  excerpts 
from  a few  of  those  cases,  wnlcn  we  believe  to  be  pertinent 
to  the  problems  presented  in  your  request. 

In  Greene  v.  Beckwith,  3 8 Mo.  238,  l.c.  239*  the 
court  said: 

" * * * A man's  residence,  like  his 
domicil,  or  usual  place  of  abode,  means 
his  home,  to  and  from  which  he  goes 
and  returns,  daily,  weekly,  or  habitually, 
from  his  ordinary  avocations  and  business, 
wherever  carried  on— Chaine  v.  Wilson, 

1 Bosw.  (N.  Y.)  673.  * * *" 
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In  Re  Ozlas  Estate,  (Mo.  App.),  29  S.W.  (2d)  24 0, 
l.c.  243, 'the  court  said: 

* * Residence  and  domicile  are  used 
interchangeably,  and,  in  so  far  as  they 
apply  to  the  situation  here  presented 
are  synonymous • 

" 1 Domicil.  That  place  where  a man  has 
his  true,  fixed  and  permanent  home  and 
principal  establishment,  and  to  which 
whenever  he  is  absent  he  has  the  inten- 
tion of  returning.’ 

”Bouv.  Law  Diet.,  Vol.  1,  page  9^5* 

» «■  *M 

In  Chariton  County  v.  Moberly,  59  Mo.  238,  l.c.  242, 
the  court  said: 

"■»  * * If  a married  man  has  two  places 
of  residence  at  different  times  of  the 
year,  that  will  be  deemed  his  domicile 
which  he  himself  selects  or  describes 
or  deems  to  be  his  home,  or  which 
appears  to  be  the  centre  of  his  affairs, 
or  where  he  votes  or  exercises  the 
rights  and  duties  of  a citizen.  (Sto, 

Con.  Laws,  8 B 47  > 6 and  0.)" 

Rroof  of  the  maintenance  of  a homo  and  family  in  Missouri 
to  which  the  person  returns  on  weekends  is  very  persuasive 
that  he  is  a resident  of  Missouri  under  the  above-quoted 
Section  1.020  and  the  foregoing  cases,  and  would  constitute 
evidence  from  which  the  trier  of  fact  could  well  find  he 
was  a resident  of  Missouri.  The  self-serving  notarized 
statement  is  of  little  or  no  probative  weight  on  the  question 
of  residence.  The  renting  of  a room  in  the  foreign  state, 
assuming  he  returns  to  it  on  occasion,  and  the  registration 
of  his  truck  in  the  foreign  state,  is  evidence  of  domicile 
or  residence  in  such  other  state  but  probably  not  of  such 
weight  as  the  evidence  to  the  contrary. 
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CONCLUSION 


It  Is  the  opinion  of  this  office  that  evidence  that 
a person  maintains  a home  and  family  in  this  state  to 
which  he  returns  on  weekends,  although  he  rents  a room 
in  a foreign  state,  carries  a notarized  statement  that 
he  is  a resident  of  suoh  foreign  state,  and  registers 
his  truck  in  the  foreign  state,  constitutes  substantial 
evidence  from  which  the  trier  of  fact  could  find  that 
such  person  was  a resident  of  the  State  of  Missouri; 
and  that  the  operation  of  his  truck  on  the  highways  of 
this  state  without  having  registered  the  same  with  the 
Director  of  Revenue,  as  provided  in  Section  301.o20, 
would  be  a violation  of  Section  301*020. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  W.  Don  Kennedy. 


Yours  very  truly. 


WDK/fh 


JOHN  M.  DALTON 
Attorney  General 


MOTOR  VEHICLES: 
BRAKES ; SUFFICIENCY 
RE  UIKED: 


Intention  of  legislature  in  enactment  of  Par. 
3,  Section  304.560,  RSMo  1949,  is  that  all 
motor  vehicles  except  motorcycles  be  pro- 
vided at  all  times  with  two  sets  of  brakes 
kept  in  good  working  order.  .Vhen  either  set 
is  operated  independently  of  the  other,  must 
be  sufficient  to  enable  driver  of  moving 
vehicle  to  stop  sa:.e  within  reasonable 
distance.  Moving  vehicle  v.'ith  two  sets  of 
brakes  that  cannot  be  stopped  within  reason- 
able distance  when  hand  or  emergency  brake  is 
operated,  then  driver  violates  said  statute. 

June  13,  1953 


Honorable  Hugh  H.  Waggoner 
Superintendent 

Missouri  State  Highway  Patrol 
Jefferson  City,  Missouri 

Dear  Sir: 

This  is  to  acknowledge  receipt  of  your  recent  request  for 
a legal  opinion  of  this  department,  which  reads  In  part  as  fol- 
lows: 


"Paragraph  3 of  Section  304*560,  K.S. 

Mo*  1949,  reads  as  follows:  'All 
motor  vehicles,  except  motorcycles, 
shall  be  provided  at  all  times  with 
two  sets  of  adequate  brakes,  kept  in 
good  working  order,  and  motorcycles 
shall  be  provided  with  one  set  of 
adequate  brakes  kept  in  good  working 
order. * 

"It  has  been  our  interpretation  that 
this  section  required  all  motor  vehicles 
except  motorcycles,  to  have  foot  brakes 
and  an  emergency  or  hand  b ake  capable 
of  stopping  the  vehicle. 

"It  has  recently  come  to  our  attention 
that  certain  motor  vehicles  do  not  have 
emergency  or  hand  brakes  capable  of  stopping 
the  moving  vehicle,  but  which  are  capable 
of  holding  the  vehicle  while  it  is  parked. 

"Your  opinion  is  respectfully  requested  on 
the  following  questions: 
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"1,  Is  the  driver  of  a vehicle 
which  does  not  have,  in  addition  to 
the  foot  brake,  an  emergency  or  hand 
brake  capable  of  stopping  the  vehicle 
in  violation  of  section  304# 560?" 

Paragraph  3 of  Section  304*560,  RSMo  1949,  referred  to  in 
the  inquiry  reads  as  follows: 

"(3)  Brakes:  All  motor  vehicles, 
except  motorcycles  3hall  be  provided 
at  all  times  with  two  sets  of  adequate 
brakes,  kept  in  good  working  order,  and 
motorcycles  shall  be  provided  with  one 
set  of  adequate  brakes  kept  in  good 
working  order*" 

From  the  facts  upon  which  the  inquiry  is  based,  it  appears 
that  motor  vehicles  are  being  operated  within  this  state  although 
having  two  sets  of  brakes  required  by  above  quoted  section,  the 
emergency  or  hand  brake  are  incapable  of  stopping  said  vehicle 
when  they  are  moving,  but  capable  of  holding  them  when  they  are 
parked* 

As  to  whether  or  not  the  driver  of  a motor  vehicle  will  be 
guilty  of  violating  the  provisions  of  Paragraph  3 of  Section 
304*560,  supra,  when  driving  a motor  vehicle  under  the  circum- 
stances referred  to  in  the  preceding  paragraph,  thereby  subject- 
ing him  to  criminal  prosecution,  and  the  punishment  provided  by 
Section  304*570,  RSMo  1949,  will  depend  upon  the  construction 
given  to  Section  304*560,  supra* 

In  attempting  to  arrive  at  the  proper  construction  of  said 
section,  as  in  every  other  instance,  the  primary  rule  of  statutory 
construction  must  be  borne  in  mind*  That  mle  was  given  in  the 
case  of  Artophone  v*  Coale,  133  3.  W.  (2d)  343,  in  which  the 
Supreme  Court  of  Missouri  said  at  1*  c*  347: 

"*  * *'The  primary  rule  of  construction 
of  statutes  is  to  ascertain  the  lawmakers' 
intent,  from  the  words  used  if  possible; 
and  to  put  upon  the  language  of  the  Leg- 
islature, honestly  and  faithfully,  its 
plain  and  rational  meaning  and  to  pro- 
mote its  object  and  "the  manifest  pur- 
pose of  the  statute,  considered  histori- 
cally,” as  properly  given  consideration* * 

Cummins  v.  Kansas  City  Public  Service 
Co.,  334  Mo.  672,  634,  66  S.W.  2d  920, 

925  (7-10)." 
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In  so  far  as  our  discussion  is  concerned  above  inquiry 
resolves  itself  into  these  questions: 

(1)  In  the  enactment  of  Section  304*560,  supra,  did  the 
legislature  intend  that  all  motor  vehicles,  except  motorcycles, 
operated  upon  the  highways  of  this  state  should  at  all  times 

be  equipped  with  two  sets  of  adequate  brakes,  kept  in  good  work- 
ing order,  and  that  either  set  when  used  independently  of  the 

other,  should  be  capable  of  stopping  the  vehicle? 

» 

(2)  In  the  enactment  of  said  section,  was  it  the  intention 
of  the  lawmakers  that  all  motor  vehicles,  while  required  to  be 
equipped  at  all  times  with  two  sets  of  adequate  brakes  kept  in 
good  working  order,  only  the  foot  brakes  are  required  to  be 
capable  of  stopping  the  vehicle  when  in  motion,  and  that  the 
hand  or  emergency  brakes  are  not  required  to  be  capable  of 
stopping  the  vehicle,  but  to  hold  or  keep  the  vehicle  still  when 
it  is  not  moving  or  when  it  is  parked? 

(3)  what  are  the  meanings  of  the  terms  "adequate  brakes" 
"Kept  in  good  working  order"  as  used  in  said  section? 

Unfortunately,  Section  304*560,  supra,  nor  any  of  the  terms 
used  therein  have  ever  been  construed  by  the  appellate  courts  of 
this  state,  therefore,  in  attempting  to  construe  said  section  and 
particularly  the  terms  "adequate  brakes"  and  "kept  in  good  working 
order,"  we  find  it  helpful  to  refer  to  the  decisions  of  the  higher 
courts  of  other  states  which  have  construed  the  terms  as  used  in 
the  statutes  of  other  states  which  are  similar  to  the  above  quoted 
section  of  the  Kissouri  statutes. 

In  this  connection  we  first  call  attention  to  the  case  of 
Turrell  v.  State,  51  N.  S*  359,  in  which  the  defendant  had  been 
convicted  of  the  criminal  offense  of  reckless  homicide  by  means 
of  a motor  vehicle.  In  construing  the  terms  "good  working  order"  ’ 
and  "adequate  brakes"  as  used  in  a statute  of  the  State  of  Indiana, 
the  Supreme  Court  of  that  state  said  at  1.  c.  361: 

"The  affidavit  alleges  that  the  brakes 
of  appellant's  car  'were  not  maintained 
in  good  working  order  and  were  inadequate 
to  control  the  motion  of  and  to  stop  and 
hold  the  movement  of  said  automobile* ' 

This  language  was  doubtless  obtained  from 
Secs*  47-222$,  Burns'  1940  Replacement, 

Secs.  111S9-157,  Baldwin's  Supp.  1939, 
prescribing  a general  standard  of  brake 
capacity  for  motor  vehicles  'when  operated 
uoon  a highway.*  'Good  working  order' 
and  'adequate'  are  relative  terms.  A brake 
adequate  to  'stop  and  hold'  on  a level  road 
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might  be  Inadequate  on  a 15  percent 
grade.  Pleasure  car  brakes  would  be 
Inadequate  for  heavy  trucks.  The  brakes 
of  a Model  T Ford  in  'good  working  order1 
would  not  adequately  stop  and  hold  a 
Cadillac.  The  statute  must  be  construed 
as  requiring  that  brakes  shall  be  in 
good  working  order  and  adequate  for  the 
particular  type  of  vehicle  in  ordinary 
reasonable  use  on  the  highway.  This  is 
common  sense.  * * 

Again  in  the  case  of  People  v.  Circado,  250  N.T.S.  477,  the 
defendant  was  convicted  of  violating  a statute  which  required  all 
motor  vehicles  driven  upon  the  state  highways  to  be  provided  with 
adequate  brakes  in  good  working  order  and  sufficient  to  control 
the  vehicle  at  all  times  it  was  being  used. 

It  was  contended  that  since  defendant's  vehicle  was  equipped 
with  an  adequate  foot  brake,  defendant  was  not  guilty  of  violating 
the  statute,  and  that  under  the  provisions  of  said  statute  the 
emergency  brake  was  intended  to  be  used  only  for  holding  the 
vehicle  when  parked.  In  passing  upon  these  contentions  of  the 
defendant  the  court  at  1.  c.  479  said: 

"The  contention  that  as  defendant's 
car  was  equipped  with  an  adequate  foot 
brake,  he  did  not  violate  the  statute 
because  his  emergency  brake  was  not  in 
good  condition,  is  untenable.  The 
stativte  reads:  'Brakes'  plural,  not 
'brake*  singular.  If  it  were  the  in- 
tention of  the  Legislature  to  use  the 
word  'brake'  singular,  it  could  very 
easily  have  been  said  that  every  motor 
vehicle  operated  or  driven  upon  the 
public  highways  of  the  state  shall  be 
provided  with  an  adequate  foot  brake 
(or  an  adequate  emergency  brake)  in 
good  working  order  and  sufficient  to 
control  such  vehicle  at  all  times  while 
in  use.  This  the  Legislature  did  not 
do,  and  in  my  opinion  the  statute  means 
just  what  it  says,  that  the  brakes  of 
the  motor  vehicle  must  be  adequate,  which 
means  that  both  the  foot  brake  and  the 
emergency  brake  must  be  in  good  working 
order  and  sufficient  to  control  the  car 
at  all  times  when  in  use. 
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"As  to  counsel  for  defendant's 
second  contention,  subdivisions  3 and 
4 of  section  37  of  the  Vehicle  and 
Traffic  Law  have  no  application  to  the 
present  case,  but  are  provisions  of  law 
for  the  protection  of  the  public  where 
a car  is  parked  and  left  unattended  in 
the  street  to  prevent  same  from  rolling. 

"The  word  'emergency*  is  defined  in  the 
Standard  Dictionary  as  follows:  *A  sudden 
or  unexpected  occurrence  or  condition  call- 
ing for  immediate  action,'  The  emergency 
brake  (as  the  name  implies)  is  for  the 
purpose  of  bringing  the  car  to  a stop  in 
a sudden  or  unexpected  occurrence  or 
condition,  to  be  used  in  addition  to  the 
foot  brake  and  also  in  case  the  foot  brake 
should  be  out  of  order  or  unable  to  bring 
the  car  to  a stop, 

"The  emergency  brake  in  defendant's  car 
when  applied  by  defendant,  while  his  car 
was  being  operated  at  a speed  of  twenty 
miles  per  hour,  stopped  the  car  in  a 
distance  of  37  feet.  The  officer  testi- 
fied that  had  the  emergency  brake  been 
adequate,  it  would  have  stopped  the  car 
within  37  feet.  This  shows  conclusively 
that  the  emergency  brake  is  not  for 
parking  purposes  only,  but  as  above  noted 
to  be  applied  in  an  emergency  to  bring 
the  car  to  a stop,” 

It  appears  that  the  words  used  in  Paragraph  3»  Section 
304, 560 j supra,  were  intended  to  be  given  their  plain  and  ordinary 
meaning,  since  there  is  no  indication  that  some  other  or  different 
meaning  was  intended. 

Applying  the  reasoning  given  in  the  New  York  case  to  the 
facts  before  us,  and  in  construing  above  quoted  statute,  it  appears 
that  each  of  the  two  sets  of  brakes  with  which  all  motor  vehicles 
except  motorcycles,  must  be  provided  at  all  times  shall  be  kept 
in  the  same  condition,  that  is,  "adequate"  and  "in  good  working 
order."  Had  it  been  the  intention  of  the  lawmakers  that  only  one 
set  of  brakes,  for  example,  the  foot  brakes  were  to  be  kept  in 
such  condition  and  capable  of  stopping  the  vehicle  within  a 
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reasonable  distance,  and  that  the  hand  or  emergency  brake  was 
to  be  used  exclusively  for  the  purpose  of  holding  the  vehicle 
after  it  had  been  stopped,  then  they  would  have  specifically 
provided  such  in  this  or  some  other  section  of  the  statute. 

Since  they  have  not  seen  fit  to  do  so,  we  are  not  at  liberty  to 
supply  missing  statutory  provisions  or  to  construe  it  in  a manner 
which  appears  to  be  contrary  to  the  intention  of  said  lawmakers. 

While  the  statute  does  not  provide  that  brakes  shall  be 
sufficiently  maintained  that  when  applied,  they  shall  stop  the 
vehicle  at  the  will  of  the  driver,  yet,  the  plural  of  the  word 
"brake"  has  been  used,  and  it  appears  that  all  brakes  were  in- 
tended to  be  kept  in  the  same  condition  and  intended  to  be  used 
for  the  same  purpose.  It  is  believed  that  the  purpose  for  which 
such  brakes  were  intended,  when  applied  by  the  driver,  that 
vehicle  operated  by  him  will  be  retarded,  or  the  vehicle  will 
come  to  a complete  stop  within  a reasonable  distance,  and  that 
the  application  of  either  set  of  brakes  will  assist  the  driver  in 
having  the  proper  control  of  his  vehicle  at  all  times. 

When  the  brakes  are  applied  for  the  purpose  of  stopping  the 
vehicle  within  a reasonable  distance,  the  inquiry  might  arise  as 
to  what  is  meant  by  "reasonable  distance,"  No  statutory  con- 
struction of  this  term  has  been  given  and  we  make  no  attempt  to 
give  any  definition  or  to  lay  down  any  rule  applicable  to  every 
situation  which  might  arise  when  the  meaning  or  use  of  the  term 
might  become  material. 

The  fact  that  no  definition  or  general  rule  has  been 
established  for  determining  what  should  be  a reasonable  distance 
for  stopping  a moving  motor  vehicle  in  every  instance  does  not 
indicate  that  the  term  "reasonable  distance”  is  vague  and  mean- 
ingless, but  that  it  may  be  explained  or  interpreted  by  use  of 
ordinary  words  or  terms  which  adequately  convey  the  meaning  in- 
tended,' Such  was  held  to  be  the  rule  in  the  case  of  Sproles  v, 
Binford,  52  S,  Ct,,  5&1»  in  which  the  court  at  1,  c,  587  said: 

"Appellants  urge  that  this  provision, 
by  reason  of  the  use  of  the  terms 
•nearest  practicable  common  carrier 
receiving  or  loading  point*  and 
•shortest  practicable  route  to  desti- 
nation,* and  •common  carrier  receiving 
or  loading  point  equipped  to  transport 
such  load,*  is  so  uncertain  that  it 
affords  no  standard  of  conduct  that  it 
is  possible  to  know,  *e  cannot  agree 
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with  this  view.  The  f common 
carrier  receiving  or  loading  points,* 
and  the  unloading  points,  described 
seem  quite  clearly  to  be  points  at 
which  common  carriers  customarily 
receive  shipments,  of  the  sort  that 
may  be  involved,  for  transportation,  or 
points  at  which  common  carriers  custom- 
arily unload  such  shipments*  * Shortest 
practicable  route'  is  not  an  expression 
too  vague  to  be  understood.  The  require- 
ment of  reasonable  certainty  does  not 
preclude  the  use  of  ordinary  terms  to 
express  ideas  which  find  adequate  inter- 
pretation in  common  usage  and  understanding. 

* * *The  use  of  common  experience  as  a 
glossary  is  necessary  to  meet  the  practical 
demands  of  legislation.  In  this  instance, 
to  insist  upon  carriage  by  the  shortest 
possible  route,  without  taking  the  practi- 
cability of  the  route  into  consideration, 
would  be  but  an  arbitrary  requirement,  and 
the  expression  of  that  which  otherwise 
would  necessarily  be  implied,  in  order  to 
make  the  provision  workable,  does  not  destroy 
it." 


It  is  believed  that  under  such 'circumstances  that  no  defi- 
nition or  general  rule  can  be  given,  but  that  the  facts  of  each 
particular  case  must  be  considered  in  determining  whether  or  not 
the  moving  vehicle  had  been  stopped  within  a reasonable  distance. 


It  is  common  knowledge  that  the  foot  brake  is  ordinarily 
used  for  the  purpose  of  lessening  the  speed  of  a moving  vehicle 
or  to  bring  it  to  a stop,  and  that  the  hand  or  emergency  brake 
is  ordinarily  used  for  the  purpose  of  holding  it  after  it  has 
been  stopped.  The  emergency  brake  is  not  often  used  for  the 
purpose  of  stopping  the  vehicle,  however,  as  was  pointed  out  in 
the  opinion  of  People  v.  Circado,  supra,  the  purpose  of  the 
emergency  brake  is  to  bring  the  car  to  a stop  in  9 3udden  or  un- 
expected occurrence  or  condition,  to  be  used  in  addition  to  the 
foot  brake  and  also  when  the  foot  brake  is  out  of  order  or  un- 
able to  bring  the  car  to  a stop. 


In  view  of  the  foregoing,  we  construe  Paragraph  3,  Section 
304.560,  supra,  in  accordance  with  what  is  believed  to  be  the 
intention  of  the  legislature,  that  all  motor  vehicles,  except 
motorcycles,  must  be  provided  with  two  sets  of  adequate  brakes, 
kept  in  good  working  order  and  that  when  either  set  is  operated 
independently  of  the  other  such  brakes  must  be  sufficient  to 
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retard  and  lessen  the  speed  of  the  vehicle,  or  to  bring  it  to 
a complete  stop  within  a reasonable  distance  at  the  will  of  the 
driver. 

Therefore,  in  answer  to  the  inquiry  of  the  opinion  request, 
it  is  our  thought  that  the  driver  of  the  motor  vehicle,  which 
vehicle  does  not  have,  in  addition  to  the  foot  brakes,  an  emergency 
or  hand  brake  capable  of  stopping  the  vehicle  within  a reasonable 
distance,  violates  the  provisions  of  Section  304*560,  Paragraph  3* 


CONCLUSION 

It  is  therefore  the  opinion  of  this  department  that  in  the 
enactment  of  Paragraph  3,  Section  304*560,  RSI  o 1949,  it  was  the 
intention  of  the  legislature  that  all  motor  vehicles,  except 
motorcycles,  shall  at  all  times  be  provided  with  two  sets  of 
adequate  brakes  kept  in  good  working  order  and  that  either  set 
of  which,  when  operated  independently  of  the  other  shall  be  suffi- 
cient to  enable  the  driver  of  a moving  motor  vehicle  to  stop  said 
vehicle  within  a reasonable  distance. 

It  is  further  the  opinion  of  this  department  that  when  a 
moving  motor  vehicle,  although  provided  with  two  sets  of  brakes 
required  by  above  cited  statute,  cannot  be  stopped  within  a 
reasonable  distance  after  the  driver  has  operated  only  the  hand 
or  emergency  brake,  then  said  driver  will  have  violated  the 
provisions  of  said  statute. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Paul  N.  Chitwood. 


Very,  truly  yours, 


JO MB  M.  DALTON 
Attorney  General 
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Honorable  Hugh  H.  Waggoner 
Superintendent 

Missouri  State  Highway  Patrol 
Jefferson  City,  Missouri 

Dear  Sir: 
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Reference  is  made  to  your  request  for  an  official 
opinion  of  this  office,  reading  as  follows: 

"By  virtue  of  authority  granted  by 
Section  301.270,  the  State  of  Missouri 
has  entered  into  reciprocal  agreements 
with  a number  of  states  in  regard  to 
the  use  of  licenses  on  motor  vehicles. 

"One  paragraph  taken  from  the  agreement 
with  the  State  of  Arkansas,  which  is 
similar  to  the  agreement  with  many  other 
states,  reads  as  follows: 

"*Any  bus,  truck  or  combination  of  truck 
and  trailer  or  semi -trailer  operated 
interstate  for  compensation  and  properly 
authorized,  licensed  and  registered  to 
be  so  operated  in  either  the  State  of 
Arkansas  or  Missouri  as  the  state  of 
owner *s  residence,  shall  be  permitted  to 
come  into  or  through  the  other  state 
provided  a permit  is  obtained  from  the 
duly  authorized  authority  or  authorities 
of  said  other  state,  and  which  permit 
if  granted,  shall  be  issued  without  any 
charge  or  application  fee,  provided 
however,  that  whenever  an  owner  or 
operator  shall  maintain  a vehicle  at 
any  terminal  upon  an  interstate  route, 
which  vehicle  for  other  legal  purposes 
might  ordinarily  be  regarded  as  engaged 
in  "interstate  commerce"  by  reason  of 
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the  character  of  Its  operations,  but 
which  is  engaged  In  such  operations 
exclusively  within  the  state  of  non- 
domicile,  such  vehicle  shall  not  be 
exempt  under  this  agreement,  but 
shall  be  registered  in  and  subject  to 
taxation  by  the  state  of  non-domicile. 1 

"In  enforcing  the  provisions  of  our 
license  regulations,  members  of  this 
department  have  recently  arrested  the 
drivers  of  several  trucks  operating 
under  lease  to  the  Southwest  Freight 
Lines  with  offices  in  Kansas  City  and 
St.  Louis.  These  trucks  were  picking 
up  steel  in  St.  Louis,  Missouri,  and 
delivering  it  to  Kansas  City.  The 
shipment  had  originated  in  Pittsburgh, 
Pennsylvania,  and  came  to  St.  Louis 
by  barge.  The  drivers,  who  were  arrested, 
have  been  charged  with  using  improper 
license  for  the  reason  that  they  were 
bearing  licenses  from  either  Illinois, 

Arkansas  or  Kansas. 

"The  opinion  of  your  department  is 
requested  in  regard  to  whether  such 
vehicles  making  an  intra  state  haul  in 
Missouri,  regardless  of  whether  the 
shipment  is  moving  intra  or  inter  state, 
would  be  required  to  bear  Missouri 
license  especially  when  the  operator 
is  domiciled  in  this  State.” 

The  agreement  referred  to  in  your  letter  of  inquiry  has 
been  executed  by  the  Public  Service  Commission  of  the  State 
of  Missouri,  under  the  powers  granted  to  that  body,  under 
the  provisions  of  Section  336.220,  RSMo  19^9*  This  section 
reads  as  follows i 

"386.220.  The  comnission  is  hereby 
authorised  and  empowered  to  engage  in 
any  conferences  with  officials  of  any 
and  all  other  states  and  the  District 
of  Columbia  for  the  purpose  of  promoting, 
entering  into,  and  establishing  fair 
and  equitable  reciprocal  contracts  or 
agreements  that  in  the  judgment  of  the 
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c omission  would  be  proper,  expedient, 
fair  and  equitable  and  in  the  interest 
of  the  state  of  Missouri  and  the 
citizens  thereof  to  the  end  that  any 
motor  carrier  of  passengers  or  property 
who  or  which  is  a nonresident  of  the 
state  of  Missouri  and  operates  motor 
vehicles  into,  out  of,  or  through 
this  state  as  a for  hire  motor  carrier 
and  who  has  complied  with  the  laws 
of  the  state  of  his  or  its  residence 
and  paid  all  fees  required  by  the  state 
of  his  or  its  residence  shall  not  be 

recruired  to  nay  fees  prescribed  in 

» '» 

(Emphasis  ours.) 


You  will  note  the  reference  to  Section  390.110,  RSMo 
1949,  embodied  in  the  statute.  Reference  to  the  latter 
section  discloses  that  its  provisions  are  applicable  only 
to  fees  required  to  be  paid  in  addition  to  the  regular 
registration  license  fees  imposed  on  all  motor  vehicles 
in  Missouri. 


We  quote  from  Section  390.110,  RSMo  1949,  in  parti 

"390.110.  Jtn  addition  to  the  regular 
rayf.gt.rat.ion  license  fe?  imposed  on 
all  motor  vehicles  in  this  state*  and 
its  personal  property  tax,  * * * " 

(Emphasis  ours.) 

Section  301.270,  RSMo  1949,  referred  to  in  your  letter 
of  inquiry  relates  to  reciprocity  between  the  State  of 
Missouri  and  other  3tates  with  respect  to  regular  license 
fees  required  to  be  paid  upon  all  motor  vehicles  in  Missouri 
It  reads  as  follows  1 


"301.270#  A nonresident  owner,  except 
as  otherwise  herein  provide^,  owning 
any  motor  vehicle  which  has  been  duly 
registered  for  the  current  year  in  the 
3tate,  country  or  other  place  of  which 
the  owner  is  a resident  and  which  at 
all  times  when  operated  in  the  state 
has  displayed  upon  it  the  number  plate 
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or  plates  Issued  for  such  vehicle  in 
the  place  of  residence  of  such  owner 
may  operate  or  permit  the  operation  of 
such  vehicle  within  this  state  without 
registering  such  vehicle  or  paying 
any  fee  to  this  state,  provided  that 
the  provisions  of  this  section  shall 
be  operative  as  to  a vehicle  owned  by 
a nonresident  of  this  state  only  to 
the  extent  that  under  the  laws  of  the 
state,  country  or  other  place  of 
residence  of  such  nonresident  owner 
like  exemptions  are  granted  to  vehicles 
registered  under  the  laws  of  and  owned 
by  residents  of  this  state.” 

We  do  not  find  that  any  official  of  the  State  of 
Missouri  has  been  empowered  to  negotiate  any  agreement  or 
agreements  under  the  provisions  of  this  statute}  on  the 
contrary,  the  right  of  reciprocity  with  respect  to  the 
regular  license  fees  imposed  on  motor  vehicles  must  be 
determined  by  reference  to  the  statutory  laws  of  the  foreign 
state  under  consideration. 

From  the  foregoing,  we  are  of  the  opinion  that  the 
"agreement"  set  out  in  your  letter  of  inquiry  is  of  no  force 
or  effect  in  determining  the  reciprocal  rights  existing 
between  residents  of  Missouri  and  residents  of  various 
foreign  states  with  respect  to  licenses.  To  determine 
whether  or  not  rights  exist  with  respect  to  residents  of 
the  states  mentioned  in  your  letter  of  inquiry,  namely, 
Arkansas,  Illinois  and  Kansas,  and  operating  under  the  con- 
ditions outlined  therein,  so  as  to  relieve  such  residents 
of  such  foreign  states  from  the  necessity  of  complying  with 
the  general  laws  of  Missouri  relating  to  the  registration 
and  payment  of  license  fees  to  the  State  of  Missouri,  we 
must  look  to  the  statutes  of  such  foreign  states. 

We  first  consider  the  statutory  enactments  of  the 
State  of  Arkansas.  The  references  to  section  numbers  are 
to  the  Arkansas  Statutes,  19^7,  Official  Edition. 

Section  75-238  grants  reciprocity  to  nonresidents  of 
the  State  of  Arkansas  under  five  enumerated  circumstances. 

It  is  noted  that  none  of  the  enumerated  types  of  operation 
includes  intrastate  "for  hire"  hauling  of  the  nature  out- 
lined in  your  letter  of  inquiry. 
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Section  75-239  limits  the  operation  of  Section  75-238 
to  foreign  states  granting  similar  reciprocity  to  residents 
of  the  State  of  Arkansas.  In  this  respect,  Missouri  would 
qualify  by  reason  of  Section  301.270,  RSMo  1949,  emoted 
supra. 

Sections  75-250  to  75-252.  Inclusive,  provide  for  the 
establishment  of  a coimnlssion  to  enter  Into  reciprocal 
agreements  with  similarly  authorized  bodies  of  foreign  states. 
These  sections  include  Section  75-251,  which  we  quote  In  full! 

n75.251.  The  Commission  is  hereby 
authorized  to  negotiate  and  consummate 
reciprocal  agreements  with  the  duly 
authorized  officials  or  representatives 
of  any  state  or  the  several  states  of 
the  United  States,  whereby  residents 
of  such  other  state  or  states  who 
operate  motor  vehicles  that  are  proper- 
ly registered  and  licensed  In  their 
respective  state  or  ptates  may  have 
such  privileges  and  be  exempt  from 
such  licenses  and  fees  in  the  operation 
of  their  motor  vehicles  in  Arkansas, 
as  residents  of  this  State  are  granted 
by  such  other  states  in  the  operation 
of  motor  vehicles  that  are  duly  regis- 
tered and  licensed  under  the  laws  of 
Arkansas.  Provided,  however,  that 
nothing  in  this  act  (Secs.  75-250— 

75-252)  shall  be  construed  as  relieving 
any  motor  vehicle  owner  or  operator 
from  complying  with  all  laws,  rules 
and  regulations  pertaining  to  safety 
of  operation  of  motor  vehicles  and 
the  preservation  of  the  highways  of 
this  state.” 

This  latter  statute  has  not  been  the  subject  of 
judicial  construction  by  the  appellate  courts  of  the  State 
of  Arkansas.  Consequently,  we  are  unable  to  determine 
whether  under  its  provisions  the  commission  created  by 
other  portions  of  the  same  act  is  authorized  to  extend  full 
reciprocity  by  the  State  of  Arkansas  beyond  the  enumerated 
types  of  operations  included  in  Section  75-238.  Also,  as 
mentioned  previously,  no  statute  of  the  State  of  Missouri 
authorizes  any  official  of  this  state  to  enter  into  such 
reciprocity  agreements  with  respect  to  motor  vehicle 
license  foes.  However,  if,  in  fact,  the  State  of  Arkansas 
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does  recognize  an  agreement  executed  pursuant  to  Section 
75-251.  as  granting  full  reciprocity  as  to  all  types  of 
operation  by  nonresidents  within  that  state,  then  the  State 
of  Missouri  would  be  obligated  to  extend  such  full  recipro- 
city to  residents  of  the  State  £ Arkansas.  As  mentioned, 
we  are  unable  to  definitely  answer  this  portion  of  your 
Inquiry. 

We  have  further  examined  the  statutory  enactments  of 
the  State  of  Illinois.  References  hereafter  to  section 
numbers  relate  to  the  Illinois  Revised  Statutes,  1951. 

Chapter  Section  22.  authorizes  agreements  for 
reciprocity  with  foreign  states.  However,  this  grant  of 
reciprocity  Is  limited  by  the  following  provision  appearing 
therein 1 


* * * Foreign  corporations,  partner- 

als 


£ 

or 


ships  and  individuals  owning,  mainta 
or  operating  places  of  business  In 
State  and  using  motor  vehicles  or  1 
bicycles  In  connection  with  such  places 
of  business,  shall  comply  with  the  pro- 
visions of  Sections  8,  9,  10,  14,  17 
and  27  of  this  Act  Insofar  as  the  motor 
vehicles  and  motor  bicycles  used  In 
connection  with  such  places  of  business 
are  concerned." 


(Emphasis  ours.) 

Section  9,  mentioned  In  the  quoted  portion  of  the 
statute.  Imposes  license  fees  upon  trucks  operated  In  "for 
hire"  hauling  Intrastate  within  the  State  of  Illinois. 

You  have  not  advised  us  In  your  letter  of  Inquiry  as 
to  whether  a "place  of  business"  is  owned,  maintained  or 
operated  In  Missouri.  If  such.  In  fact,  is  done,  then  under 
the  provisions  of  the  Illinois  statute  quoted  supra,  a 
Missouri  resident  under  similar  circumstances  would  be  re- 
quired to  register  motor  vehicles  used  In  connection  with 
such  place  or  business  In  Illinois,  and  conversely  residents 
of  Illinois  would  thereupon  be  required  to  register  motor 
vehicles  so  used  by  them  In  Missouri  with  this  state. 

We  have  further  examined  the  statutory  enactments  of 
the  State  of  Kansas.  Section  number  references  herein  relate 
to  the  General  Statutes  of  Kansas,  1949* 


Honorable  Hugh  H.  Waggoner 


Section  8-138  authorizes  reciprocity  with  respect  to 
license  terns  with  other  states.  However , it  too  contains 
a limitation  upon  such  full  reciprocity,  in  subsection  (b) 
thereof,  which  we  quotes 

na  nonresident  owner  of  a foreign  vehicle, 
including  any  foreign  corporation, 
operated  within  this  state  for  the  tran- 
sportation of  persons  or  property  for 
compensation  between  points  within  the 
state,  shall  register  such  vehicle  and 
pay  the  some  fees  therefor  as  is  re- 
quired with  reference  to  like  vehicles 
owned  by  residents  of  this  state." 


CONCLUSION 


In  the  premises,  we  are  of  the  opinion  that  a resident 
of  the  State  of  Arkansas  is  not  required  to  register  and 
pay  the  motor  vehicle  license  tax  imposed  under  the  laws 
of  the  State  of  Missouri  upon  vehicles  used  in  the  manner 
described  in  your  letter  of  inquiry,  provided  that  in  the 
administration  of  the  motor  vehicle  registration  and  licen- 
sing  laws  of  the  State  of  Arkansas,  residents  of  the  State 
of  Missouri  are  accorded  the  same  privilege. 

We  are  further  of  the  opinion  that  residents  of  the 
State  of  Illinois  are  exempt  from  registration  of  motor 
vehicles  used  as  described  in  your  letter  of  inquiry,  unless 
such  residents  of  Illinois  own,  maintain  or  operate  a place 
of  business  within  the  State  of  Missouri  and  use  such  motor 
vehicles  in  connection  therewith. 

We  are  further  of  the  opinion  that  residents  of  the 
State  of  Kansas  are  required  to  comply  with  the  registration 
and  licensing  provisions  of  the  laws  of  the  State  of  Missouri 
relating  to  motor  vehicles*  for  the  reason  that  such  state 
does  not  accord  residents  of  the  State  of  Missouri  exemption 
from  the  registration  and  licensing  laws  of  that  state 
with  respect  to  motor  vehicles  operated  in  such  state  by 
residents  of  the  State  of  Missouri,  in  carrying  on  operations 
of  the  type  described  in  your  letter  of  inquiry. 

The  foregoing  opinion,  which  I hereby  approve,  was 
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prepared  by  my  assistant,  Mr.  Will  F.  Berry,  Jr. 

Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 


RECIPROCITY: 

MISSOURI: 

KANSAS: 


As  regards  the  registration  of  motor  vehicles  trans- 
porting passengers  or  property  for  hire,  reciprocity 
does  not  exist  between  the  state  of  Missouri  and  the 
3tate  of  Kansas. 


June  23,  1953 


Colonel  Hugh  H.  Waggoner 
Superintendent 

Missouri  State  Highway  Patrol 
Jefferson  City,  Missouri 

Dear  Sir: 
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This  department  is  in  receipt  of  your  request  for  an 
official  opinion.  You  thus  state  your  request: 

"We  request  your  opinion  on  whether  or  not 
reciprocity  on  commercial  motor  vehicle 
license  should  be  granted  to  the  residents 
of  the  State  of  Kansas  as  is  presently  done. 
Commercial  operators,  both  private  and  for 
hire  are  required  to  register  and  pay  a 
ton  mile  tax  when  operating  on  the  highways 
of  the  State  of  Kansas.  Of  course,  Missouri 
does  not  have  such  a tax  and  commercial 
motor  vehicle  operators  from  the  State  of 
Kansas,  when  properly  licensed  in  that 
State  are  permitted  to  operate  through 
Missouri  without  payment  of  any  license 
fee  other  than  the  Public  Service  Commis- 
sion sticker  on  for  hire  operation. 

"Attached  are  several  forms  which  a 
Missouri  trucker  must  fill  out  for  opera- 
tion through  the  State  of  Kansas.  We 
realize  there  is  a great  deal  of  difficulty 
on  the  part  of  motor  carriers  in  complying 
with  all  State  regulations,  and  of  course, 
we  have  no  desire  to  create  any  additional 
State  barrier,  however,  we  feel  that  Mis- 
souri truckers  operating  in  the  State  of 
Kansas  are  discriminated  against  and  would 
like  to  know  whether  or  not  Kansas  truckers 
are  entitled  to  reciprocity  on  State  motor 
vehicle  license  when  Missouri  truckers  are 
required  to  pay  a fee  for  operation  in  the 
State  of  Kansas . " 
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The  Missouri  law  setting  forth  the  terms  and  conditions 
upon  which  reciprocity  with  other  dbates  will  be  recognized, 
is  found  In  Section  301,270,  RSlIo  19^9 » which  reads: 

”A  nonresident  owner,  except  as  otherwise 
herein  provided,  owning  any  motor  vehicle 
which  has  been  duly  registered  for  the 
current  year  in  the  state,  country  or 
other  place  of  which  the  owner  is  a resi- 
dent and  which  at  all  times  when  operated 
in  the  state  has  displayed  upon  it  the 
number  plate  or  plates  issued  for  such 
vehicle  in  the  place  of  residence  of  such 
owner  may  operate  or  permit  the  operation 
of  such  vehicle  within  thi3  state  without 
registering  such  vehicle  or  paying  any 
fee  to  this  state,  orovided  that  the  pro- 
visions of  this  section  shall  be  operative 
as  to  a vehicle  owned  by  a nonresident  of 
this  state  only  to  the  extent  that  under 
the  laws  of  the  state,  country  or  other 
place  of  residence  of  such  nonresident 
owner  like  exemptions  are  granted  to 
vehicles  registered  under  the  laws  of  and 
OY/ned  by  residents  of  this  state,” 

The  substance  of  the  above  section  is  that  a motor 
vehicle  duly  registered  in  the  state  where  it  is  owned  may 
operate  in  this  state  without  registering  or  paying  any  fee 
to  this  state,  provided  that  a motor  vehicle  owned  in  this 
state  and  registered  in  this  state  may  operate  in  such  other 
state  upon  the  same  terms,  to  wit,  without  registering  or 
paying  any  foe.  It  seems  clear  to  us  that  this  section 
means  that  in  order  for  reciprocity  to  exist,  the  other  state 
must  not  do  either  of  these  two  things,  require  the  Missouri 
motor  vehicle  to  register  in  such  state,  and/or  pay  any  fee 
in  such  state,  or  sum  of  money  for  any  purpose  for  the  privi- 
lege of  operating  in  such  state.  This  we  infer  from  that  part 
of  the  above  section  which,  referring  to  motor  vehicles  from 
another  state,  reads: 

"*  * * without  registering  such  vehicle  or 
paying  any  fee  to  this  state  * * * only  to 
the  extent  that  under  the  laws  of  the  state, 
country  or  other  place  of  residence  of  such 
nonresident  owner  like  exemptions  are  granted 
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to  vehicles  registered  under  the  lews  of 
and  owned  by  residents  of  this  state,” 

The  matter  which  we  now  have  to  determine  is  whether  the 
state  of  Kansas  makes  any  registration  or  fee  requirement  of 
Missouri  owned  and  registered  motor  vehicles  that  Missouri 
does  not  make  of  Kansas  owned  and  registered  motor  vehicles 
operating  in  Missouri,  That  Kansas  does  do  this  is  clearly 
shown  by  the  followings 

INSTRUCTIONS  FOR  PREPARING  APPLICATION  FOR  A 
PRIVATE  CARRIER  PERMIT  IN  THE  STATE  OF  KANS.-S 

"All  enclosed  forms  must  be  filed  In  duplicate 
except  the  form  marked  ’Designation  of  Agent 
for  Service  of  Process,' 

"FILING  FEE:  The  filing  fee  for  a private 
carrier  application  is  *10, 

"ADVANCE  MILEAGE  TAX  DEPOSIT:  The  advance 
mileage  tax  deposit  required  for  each  piece  of 
equipment  registered  is  *20  for  each  unit 
having  a rated  capacity  of  three  tons  or  less 
and  ,o  for  each  additional  ton.  The  deposit 
on  vehicles  placed  in  service  after  July  1 of 
any  year  will  be  graduated  by  periods  of  the 
year  as  follows:  July  1 to  September  30  — 

*20  with  $6  for  each  additional  ton;  October  1 
to  December  31  --  $l£  with  *l|-,50  for  each 
additional  ton;  January  1 to  June  30  — $10 
with  $3  for  each  additional  ton. 

"FINANCIAL  STATEN  NT:  Financial  statements 
must  be  burnished.  In  preparing  this  state- 
ment, an  accurate  showing  must  be  made  of  your 
assets  and  liabilities.  Partnerships  must 
furnish  individual  financial  statements  Tor 
each  of  the  partners  as  well  as  a combined 
financial  statement. 

"P^RTNERGHIP  AGRElfflEKT  - ARTICLES  OF  IHCOR- 

POIiATTCTf:  When  the  applicant  Is  a partnership , 
a copy  of  the  partnership  agreement  must 
accompany  the  application.  If  there  is  n* 
written  agreement,  a statement  of  partnership 
should  be  filed  naming  the  partners  and  showing 
the  interest  of  each  partner.  The  arreement  or 
statement  must  be  signed  by  all  partners.  When 
the  applicant  is  a corporation,  a certified  copy 
of  the  Articles  of  Incorporation  must  be  attached 
to  the  application. 
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"SCARS  TICKETS:  Scale  tickets  showing  the 
actual  empty  weight  of  each  piece  of  equip- 
ment to  bo  operated  must  accompany  the 
application. 

"DESIGNATION  OF  AGENT  FOR  SERVICE  OF  PROCESS: 

I F you  reside  outside  the  State  of  Kansas, 
you  must  designate  an  agent  for  service  of 
process  in  this  states  If  you  have  no  one  in 
the  State  of  Kansas  who  can  act  as  process 
agent  for  you,  you  may  consent  that  service 
of  process  be  made  upon  the  Secretary  of  State  of  the 
State  of  Kansas,  or  his  successor,  by  so 
indicating  on  the  designation  of  agent  form. 

"INSURANCE:  The  instructions  for  filing 
proper  Insurance  are  attached  hereto. 

"If  the  application  is  complete  and  properly 
executed  and  notarized,  we  can  give  the 
matter  prompt  handling. 

"STATE  CORPORATION  COMMISSION 

"s/  Ray  R.  McKinley 

"Ray  R.  McKinley,  Chief  Clerk 
"Motor  Carrier  Division" 

The  above  is  based  upon  Sections  66-1,120  General  Statutes 
of  Kansas  Annotated  19^9#  ©t  seq.  Section  66-1,120  reads  as 
follows: 

"In  addition  to  the  regular  license  fees 
or  taxes  imposed  upon  *public  motor 
carriers  of  property  or  of  passengers,*  'con- 
tract motor  carriers  of  property  or  of  pas- 
sengers,* and  *private  motor  carriers  of 
property,*  there  shall  be  assessed  against 
and  collected  from  every  such  carrier  a tax 
of  five-tenths  mill  per  gross  ton  mile  for 
the  administration  of  this  act  and  for  the 
maintenance,  repair  and  reconstruction  of 
the  public  highways.  The  said  gross  ton 
mileage  shall  be  computed:  (a)  The  maximum 
seating  capacity  of  each  passenger  carrying 
vehicle  shall  bo  estimated  at  l£0  pounds  per 
passenger  seat;  to  this  sum  shall  be  added 
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the  weight  of  the  vehicle,  the  total  shall 
then  be  multiplied  by  the  number  of  miles 
operated,  and  the  amount  thus  obtained 
divided  by  2,000;  (b)  200  percent  of  the 
rated  capacity  of  each  property  carrying 
vehicle  plus  the  weight  of  the  vehicle 
shall  be  multiplied  by  the  number  of  miles 
the  vehicle  is  operated,  and  the  amount 
thus  obtained  divided  by  2,000," 

Prom  the  language  of  the  above  statute,  it  appears  that 
the  gross  ton  mileage  tax  is  in  part  at  least  a use  tax.  It 
is  so  treated  in  the  case  of  Continental  Baking  Company  v. 
Wooaring,  Governor  of  Kansas,  ££  Federal  (2d)  3lj.7.  At  l.c. 

3£l , the  court  stated: 

"First  looking  at  the  statute  as  a whole: 

It  is  immediately  observed  that  it  draws 
no  distinction  between  residents  and  non- 
residents. Next,  it  discloses  a general 
intent  to  levy  a reasonable  tax  for  the 
use  of  its  highways  by  those  who  habitually 
use  the  highways  for  business  purposes. 

This  also  appears  to  be  In  part  the  nature  of  the  Missouri 
motor  vehicle  registration  law.  In  the  case  of  State  ex  rel. 
McClung  v.  Becker,  268  Mo.  607,  at  l.c.  6li^,  the  court  stated: 

"The  advent  of  motor  vehicles  made  necessary 
the  continued  expenditure  of  large  sums  of 
money  in  the  construction  and  maintenance  of 
better  roads  and  bridges,  including  the  cost 
for  the  protection  and  idontif ication  of  such 
vehicles,  for  police  protection  and  for  con- 
trol and  direction  of  the  heavy  and  dangerous 
traffic  which  came  with  that  class  of  high- 
powered  vehicles.  It  Is,  therefore,  not  only 
a police  regulation,  but  a revenue  measure  as 
well.  (Berry,  Automobiles,  sec.  110,  p.  119*) 

n,Its  purpose  is  manifestly  the  production  of 
revenue  to  be  used  for  the  purpose  specifically 
set  forth.  If  the  law  raised  sufficient  to  pay 
only  the  expense  of  administering  it,  it  would 
not  be  a tax  at  all.  It  would  be  in  the  nature 
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of  a license.  Being  a tax  laid  on  the 
privilege  for  a specific  purpose  to  be  used 
for  the  maintenance  and  repair  of  the  thing 
concerning  which  the  privilege  is  granted, 
it  is  a valid  tax  unless  unreasonable.  The 
use  of  the  entire  proceeds  in  aid  of  the 
specific  privilege  enjoyed  by  those  who  pay 
the  tax  is  an  essential  feature  in  determining 
its  reasonableness.  • . . The  authorities 
agree  that  a statute  is  general  and  uniform 
if  it  operates  equally  upon  every  person  and 
locality  within  the  circumstances  covered  by 
the  act,  and  when  a classification  has  a 
reasonable  basis  it  is  not  invalid  merely 
because  not  made  with  exactness,  or  because 
in  practice  it  may  result  in  some  inequality.* 
(Saviers  v.  Smith,  128  IT. E.  (Ohio)  269*  l.c , 

272,  citing  many  cases.) 

”*The  charging  of  an  annual  sum  for  the  use 
of  its  highways  by  automobiles,  instead  of  a 
mileage  fee,  is  clearly  a matter  within  the 
discretion  of  the  State.  No  constitutional 
objection  lies  in  the  way  of  a legislative 
body  prescribing  any  mode  of  measurement  to 
determine  the  amount  it  will  charge  for  the 
privilege  it  bestows.  ******  *." 

Section  66-1,120,  supra,  refers  to  the  mileage  charge 
as  a "tax",  whereas  the  Missouri  registration  law  and  reci- 
procity law  refer  to  the  cost  of  registering  a motor  vehicle 
as  a "fee",  but  whether  it  be  called  a "fee",  a "tax”,  or 
simply  a "charge”,  the  fact  remains  that  a Missouri  owned 
and  registered  motor  vehicle  operating  in  the  state  of 
Kansas  is  subjected  to  a monetary  payment  to  which  a motor 
vehicle  owned  and  registered  in  the  state  of  Kansas  is  not 
subjected  to  when  operating  in  Missouri.  This,  we  believe, 
to  be  contrary  to  the  intent  and  the  letter  of  the  Missouri 
reciprocity  statute  (Section  301.270,  supra),  and  we  believe, 
therefore,  that  as  regards  registration  of  motor  vehicles 
transporting  passengers  or  property  for  hire,  reciprocity 
does  not  exist  between  the  state  of  Missouri  and  the  state 
of  Kansas. 

We  do  not  believe  that  the  fact  that  the  gross  ton 
mileage  tax  set  out  in  Section  66-1,120,  supra,  is  applicable 
to  residents  of  Kansas  as  well  as  to  nonresidents  has  any 
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bearing  upon  the  matter.  The  Missouri  reciprocity  statute 
(Section  301.270,  supra)  states  that  a motor  vehicle  duly 
registered  in  another  state  may  operate  in  this  state  "with- 
out registering  such  vehicle  or  paying  any  fee  to  this  state" 
if  a Missouri  registered  motor  vehicle  may  operate  in  such 
other  state  upon  the  same  terms,  which  would  be  without 
registering  or  paying  any  fee.  Clearly  the  gross  ton 
mils  age  tax  of  Kansas  is  such  a "fee"  or  charge  as  would 
come  under  the  compass  of  the  Missouri  reciprocity  statute. 


COKCLUSI  OK. 

It  is  the  opinion  of  this  department  that  as  regards 
the  registration  of  motor  vehicles  transporting  passengers 
or  property  for  hire,  reciprocity  does  not  exist  between 
the  state  of  Missouri  and  the  state  of  Kansas. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  Hugh  P.  Williamson. 

Yours  very  truly, 


HPWsmm:sw 


JOHN  DALTON 
Attorney  General 


HIGHWAYS:  A motor  vehicle  may  be  parked  or  abandonee^.  on  the 

MOTOK  VEHICLES:  public  roads  and  highways  in  such  a manner  as  to 
NUISANCE:  constitute  a public  nuisance;  each  situation 

must  be  appraised  to  determine  whether  there  is 
a public  nuisance.  Motor  vehicles  which  are  public 
nuisances  may  be  summarily  removed  by  Highway 
authorities.  Such  Highway  authorities  cannot 
incur  liability  on  the  part  of  the  owner  for 
the  cost  of  towing  such  vehicle  to  a garage  and 
storing  it. 

July  6,  1953 

Honorable  Huh  H.  Waggoner 
Supo  rintendent 

Missouri  State  Highway  Patrol 
Jefferson  City,  Missouri 

Dear  Colonel  Waggoner: 

In  your  letter  of  April  28,  1953*  you  requested 
an  official  opinion  of  this  Department  as  follows: 

"The  members  of  this  department  often  find 
wrecked  vehicles  or  illegally  parked  vehicles 
on  the  right  of  way  of  highways  throughout 
the  State.  Your  opinion  is  respectfully 
requested  as  to  the  authority  of  the  mem- 
bers of  the  Patrol  to  have  such  vehicles 
towed  in  to  a garage  for  safe  keeping 
under  each  of  the  following  conditions: 

"1.  If  a vehicle  has  been  involved  in 
an  accident,  or  has  become  dis- 
abled and  is  on  the  traveled  por- 
tion of  the  roadway  and  the  owner 
or  driver  is  physically  unable  to 
make  arrangements  for  its  removal 
or  refuses  or  neglects  to  make 
such  arrangements. 

"2.  If  a vehicle  has  been  involved  in 
an  accident  or  has  become  disabled 
and  is  not  on  the  traveled  portion 
of  the  highway  and  the  owner  or 
driver  is  physically  unable  to  make 
arrangements  for  its  removal  or  re- 
fuses or  neglects  to  make  such  ar- 
rangements. 

"3»  If  a vehicle  is  parked  unat  ended 

upon  a highway  or  shoulder  adjacent 
thereto  without  exhibiting  lights 
as  requirod  in  section  30^. i]50 • 

"If,  under  any  of  the  conditions  stated  above, 
a vehicle  is  ordered  towed  in  by  a member  of 


Honorable  Hugh  H.  Waggoner: 


this  department,  who  is  responsible  for 
the  payment  of  tow-in  and  storage  charges." 

An  examination  of  the  statutory  laws  of  Missouri 
discloses  no  s ammarv  provision  for  removing  such  motor 
vehicles  from  the  highways. 

Any  authority  to  remove  such  vehicles  must  be  based 
upon  the  premise  that  such  vehicles  are  nuisances. 

The  right  of  the  public  to  the  use  of  highways  is 
discussed  in  Cohen  vs.  Mayor,  Etc,  of  New  York,  21  N,E,  700 
l,c,  701: 


"*  * # The  primary  use  of  a highway  is 
for  the  purpose  of  permitting  the  pass- 
ing and  repassing  of  the  public;  and  it 
is  entitled  to  the  unobstructed  and  un- 
interrupted use  of  the  entire  width  of 
the  highway  for  that  purpose,  under 
temporary  exceptions  as  to  deposits  for 
building  purposes,  and  to  load  and  un- 
load wagons,  and  receive  and  take  away 
property  for  or  in  the  interest  of  the 
owners  of  the  adjoining  premises,  which 
it  is  not  now  necessary  to  more  specifi- 
cally enumerate,  **»*#*****«■ 

It  is  no  answer  to  the  charge  of  nuisance 
that,  even  with  the  obstruction  in  the 
highway,  there  is  still  room  for  two  or 
more  wagons  to  pass,  nor  that  the  ob- 
struction itself  is  not  a fixture.  If 
it  be  permanently  or  even  habitually  in 
the  highway,  it  is  a nuisance.  The  high- 
way may  be  a convenient  place  for  the 
owner  of  carriages  to  keep  them  in,  but 
the  law,  looking  to  the  convenience  of 
the  greater  number,  prohibits  any  such 
use  of  the  public  streets.  The  old 
cases  said  the  king*s  highway  is  not  to 
be  used  as  a stable -yard;  * * 

What  constitutes  a nuisance  is  defined  in  66  C.J.S. 
page  727: 


"Although  the  term  •nuisance*  has  been 
regarded  as  incapable  of  precise  defi- 
nition so  as  to  fit  all  cases,  it  has 
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also  been  held  to  be  a term  with  a well 
defined  legal  meaning,  and  in  legal 
phraseology  applies  to  that  class  of 
wrongs  which  arise  from  the  unreasonable, 
unwarrantable,  or  unlawful  use  by  a per- 
son of  his  own  property,  real  or  personal, 
or  from  his  own  improper,  indecent,  or 
unlawful  personal  conduct,  working  an 
obstruction  or  injury  to  a right  of 
another,  or  of  the  public,  and  producing 
material  annoyance,  inconvenience,  dis- 
comfort, or  hurt," 

Nuisances  are  usually  classified  either  as  public 
or  private.  A public  nuisance  is  one  which  interferes 
with  the  rights  enjoyed  by  the  public,  and  which  damages 
all  persons  who  come  within  the  sphere  of  the  operation 
of  the  nuisance,  or  which  injuriously  affects  the  safety, 
health  or  morals  of  the  public,  or  so  rks  some  substantial 
annoyance,  inconvenience  or  injury  to  the  public.  A pri- 
vate nuisance  is  one  that  affects  a single  individual  or 
a determinative  number  of  persons  in  the  enjoyment  of  a 
private  right.  A motor  vehicle  so  placed  on  the  highway 
as  to  endanger  the  persons  traveling  thereon,  and  cause 
them  inconvenience,  would  be  a public  nuisance. 

Nuisances  may  be  further  classified  as  "per  se" 
or  "per  accidens" • A nuisance  per  se  is  an  act  or  thing 
which  is  at  all  times  and  under  all  circumstances  a nuisance. 
A nuisance  per  accidens  may  be  an  act  or  thing  which  may  be 
under  some  circumstances  a legitimate  and  desirable  act  or 
thing,  but  which  under  other  circumstances  may  become,  in 
fact,  a nuisance.  Obviously,  a motor  vehicle  is  not  a 
nuisance  per  se,  but  may  become  a nuisance  per  accidens. 

That  a motor  vehicle  may  become  a public  nuisance 
by  reason  of  its  presence  on  the  highway,  is  indicated  by 
this  excerpt  from  Carson  vs.  Baldwin,  l44  S.W.  (2d)  134, 
l.c.  135>: 

"The  common  law  condemns  as  a public 
nuisance  any  unauthorised  or  unreason- 
able obstruction  of  a highway  which 
necessarily  impedes  or  inconraodes  its 
use  by  the  travelling  public.  * * «." 

25  Am.  Jur.,  page  5>&5*  also  states  that  an  obstruc- 
tion of  a highway  may  constitute  a public  nuisance: 
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"The  public  is  rightfully  entitled  to 
the  use  of  a highway  free  of  all  un- 
authorized or  unlawful  obstructions 
or  impediments  which  tend  to  delay 
or  obstruct  traffic,  and  free  of  all 
nuisances  which  tend  to  annoy  or  en- 
danger the  safety  of  travelers.  It 
has  long  been  recognized  that  any  ob- 
ject, condition,  or  occurrence,  whether 
within  or  outside  the  way,  which  materi- 
ally and  unlawfully  interferes  with  the 
free  and  safe  enjoyment  of  the  public 
easement  constitutes  a public  nuisance, 

* tt." 

That  an  appropriate  officer  may  remove  an  obstruc- 
tion from  the  highway  is  made  clear  by  66  C.J.S.,  page  8£4: 

"*•  * ■»  The  right  of  summary  abatement  of 
nuisances,  without  judicial  process  or 
proceeding,  was  an  established  principle 
of  the  common  law,  * * 

Having  determined  that  an  automobile  left  on  the 
highway  may  constitute  a public  nuisance,  and  having  de- 
termined that  public  nuisances  may  be  summarily  abated, 
it  is  necessary  to  examine  each  of  the  instances  you  cite 
to  determine  whether  they  constitute  a public  nuisance. 

The  first  instance  you  mention  is  when  a disabled  vehicle 
is  on  the  traveled  portion  of  the  roadway.  That  such 
vehicle  on  the  traveled  portion  of  the  roadway  would  be 
a great  danger  to  the  public  traveling  thereon  is  clear. 

Thus,  such  vehicle  may  be  removed  from  the  traveled  portion 
of  a road* 

Your  second  instance  involves  a disabled  vehicle 
not  on  the  traveled  portion  of  the  highway.  To  determine 
whether  a vehicle  parked  on  the  shoulder  is  a public  nui- 
sance, the  prevailing  circumstances  must  be  considered. 

Among  the  items  of  importance  to  the  determination  is  the 
width  of  the  traveled  portion  of  the  road,  the  width  of 
the  shoulder  and  the  distance  the  vehicle  is  from  the 
traveled  portion.  The  amount  and  type  of  traffic  on  the 
highway  tfiere  the  vehicle  is  parked,  the  speed  of  such 
traffic  and  the  distance  from  which  an  oncoming  traveler 
may  see  such  vehicle,  must  all  be  balanced  together  to 
see  whether  the  vehicle  does,  in  fact,  create  a public 
danger  or  material  inconvenience.  It  also  is  proper 
to  consider  the  length  of  time  which  the  vehicle  is  left 
on  the  shoulder,  A vehicle  which  may  cause  a small  amount 
of  danger  or  annoyance  to  the  public  might,  in  the  aggregate. 
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over  a period  of  time  be  so  great  as  to  constitute  a public 
nuisance,  and  thus  be  summarily  abated. 

The  third  instance  about  which  you  inquire  is  whether 
an  unlighted  vehicle  parked  unattended  may  be  removed.  Sec- 
tion 30Ji.ij.50,  F.SMo  1949,  requires  that  parked  vehicles  be 
lighted,  as  follows: 

"30ij..450.  Parked  vehicles— how  lighted— 
exception.— Whenever  a vehicle  is  parked 
or  stopped  upon  a highway  or  shoulder  ad- 
jacent thereto,  whether  attended  or  un- 
attended during  the  times  when  lighted 
lamps  are  required,  such  vehicle  shall 
be  equipped  with  one  or  more  lamps  which 
shall  exhibit  a white  light  on  the  traffic 
side  visible  from  a distance  of  five  hun- 
dred feet  to  the  front  of  such  vehicle 
and  a red  light  visible  from  a distance 
of  five  hundred  feet  to  the  rear;  pro- 
vided, that  local  authorities  in  cities, 
towns  and  villages  may  provide  by  ordinance 
that  no  lights  need  be  displayed  upon 
any  3uch  vehicle  when  stopped  or  parked 
in  accordance  with  local  parking  regula- 
tions upon  a highway  where  there  is  suffi- 
cient light  to  reveal  any  person  or  object 
within  a distance  of  five  hundred  feet 
upon  such  highway.  Any  lighted  head 
lamps  upon  a parked  vehicle  shall  be  de- 
pressed or  dimmed. n 

Although  the  above  section  makes  it  a misdemeanor 
to  park  unlighted  cars  in  the  manner  prohibited,  that  alone 
does  not  give  the  Highway  authorities  the  right  or  power  to 
remove  them  from  the  highway  unless  such  vehicles  become  a 
public  nuisance  as  discussed  above. 

Even  though  the  conmon  law  may  authorize  the  removal 
of  obstructions  on  the  highway,  there  is  no  indication  where 
such  obstructions  are  to  be  placed.  The  only  places  that 
such  obstructions  may  safely  be  left  would  be  either  on  public 
property,  on  the  property  of  the  owner  of  the  obstruction,  or 
on  the  property  of  a stranger  who  consents  thereto.  If  there 
be  a place  on  the  highway  where  such  obstruction  may  be  placed 
where  it  would  not  be  a nuisance,  it  should  be  placed  there. 
There  is  no  authority  empowering  a highway  officer  to  cause 
the  offending  vehicle  to  be  towed  to  a garage.  In  the  absence 
of  such  authority  a public  official  cannot  obligate  any  person 
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for  the  towing  and  storage  charge  which  that  individual 
did  not  himself  authorize.  Such  charges  must  be  recovered 
from  the  person  who  entered  into  the  contract  for  towing 
and  storage. 

In  recapitulation,  we  find  that  a motor  vehicle 
parked  or  abandoned  on  the  traveled  portion  of  a roadway 
is  a public  nuisance  which  may  be  summarily  abated;  and  a 
parked  or  abandoned  vehicle  on  the  shoulder  of  a highway 
may  also  be  a public  nuisance  if  it  endangers  or  annoys 
or  inconveniences  the  traveling  publio.  Such  vehicles 
as  are  public  nuisances  may  be  removed  from  the  point 
where  they  do  constitute  a nuisance,  to  a place  where  they 
are  not.  Thus,  as  a practical  matter  in  order  to  remove 
an  automobile,  the  highway  authorities  should  move  it  only 
so  far  as  is  necessary  for  the  public  safety  and  convenience, 

CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that 
a motor  vehicle  may  be  parked  or  abandoned  on  the  public 
roads  and  highways  in  such  a manner  as  to  constitute  a 
public  nuisance,  and  that  each  situation  must  be  appraised 
to  determine  whether  there  is  a public  nuisance.  Those 
motor  vehicles  which  are  public  nuisances  may  be  summarily 
removed  by  Highway  authorities.  Such  Highway  authorities 
cannot  incur  liability  on  the  part  of  the  owner  for  the 
cost  of  towing  such  vehicle  to  a garage  and  storing  it. 

The  foregoing  opinion,  which  I hereby  approve, 
was  prepared  by  my  Assistant,  Mr,  Paul  McGhee, 

Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 


PMCGrirk 
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Costs  of  roceedings  alxeging  criminal  sexual 
psychopath/  to  be  paid  according  to  rules 
found  in  oecs.  Ii5b*.0o0  and  455.090,  Rb:.o 
1949. 


September  15,  1953 


Honorable  Stanley  Wallach 
Prosecuting  Attorney 
St.  Louis  County 
Clayton,  Missouri 

Dear  Mr.  Wallach: 

The  following  opinion  is  rendered  in  reply  to  your  request  read- 
ing as  follows: 

"Please  advise  your  opinion  with  respect  to  the 
following. 

"We  so::e  time  ago  had  occasion  to  use  the  recent 
enacted  'Sex  Psychopathic  Act'  in  sending  a subject 
to  Pulton,  as  was  the  Courts  order. 

"The  question  involved  pertains  to  payment  of  the 
fees  of  the  physicians  whom  the  Court  appointed 
and  made  examinations  of  the  defendant  and  filed 
with  the  Court  their  respective  reports  and  also 
testified  at  the  formal  hearing  before  the  Court. 

These  physicians  (2)  presented  their  bills  and 
same  were  filed  with  the  cause  and  taxed  as  costs. 

"However,  the  State  Auditor  refuses,  or  I should 
say  declines  to  pay  the  same  on  the  theory  that 
'final  disposition'  of  the  case  has  not  been 
effected. 

"True  it  is  the  statutes  on  this  subject  are  rather 
broad  as  to  the  ultimate  disposition  of  the  de- 
fendant; and  perhaps,  consists  of  a continuation 
of  the  original  charge.  However,  this  may  go  on 
indefinitely,  but  needless  to  say  the  local  physicians 
duties  are  completed  and  they  should  be  paid. 
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"Should  we  have  occasion  to  have  another  such 
case  we  are  going  to  have  difficulty  in  securing 
physicians  to  make  these  examinations  without 
compensation,  at  least  when  payment  can  not  be 
assured. 

"Would  like  to  hear  from  you  on  this  subject, 
advising  the  State  Auditor  likewise." 

Missouri's  present  law  relating  to  criminal  sexual  psychopaths 
is  found  at  Sections  202.700  to  202.770,  RSMo  191*9.  The  nature  of 
the  proceeding  to  declare  a person  a criminal  sexual  psychopath  is 
described  in  the  following  language  from  State  ex  rel.  Sweezer  v. 
Green,  232  S.W.  (2d)  897,  360  Mo.  121*9,  l.c.  1253* 

"Is  the  inquiry  and  proceeding  provided  by  the 
Act  civil  or  criminal  in  character?  As  to  that 
we  can  reach  but  one  conclusion.  Ordinarily  a 
criminal  proceeding  is  some  step  taken  before  a 
court  against  some  person  or  persons  charged  with 
a violation  of  the  criminal  law.  The  purpose  of 
a criminal  proceeding  is  to  punish.  But  this  Act 
is  but  a civil  inquiry  to  determine  a status. 

* * * In  character  the  Act  is  not  unlike  statutes 
which  provide  for  a civil  inquiry  into  the  sanity 
of  a person.  * * * Proceedings  under  the  Act  have 
none  of  the  elements  of  a criminal  proceeding. 

It  is  our  conclusion  that  the  Act  is  not  criminal 
in  character." 

Section  202.770,  RSMo  19l*9,  provides: 

"All  laws  now  in  force  relating  to  the  admission  of 
insane  persons  to  state  hospitals,  shall  apply  to 
criminal  sexual  psychopaths." 

Missouri' 8 general  statutes  relating  to  insanity  inquiries  and 
subsequent  admission  of  insane  persons  to  state  hospitals  is  found 
at  Chapter  1*58,  RoMo  19l*9.  The  subject  of  costs  in  such  proceedings 
is  treated  in  Sections  1*58.080  and  1*56.090,  RSMo  19l*9,  which  provide 
as  follows: 

"1*58.080.  Costs  paid  by  county,  when.  — When 
any  person  shall  be  found  to  be  insane  according 
to  the  preceding  provisions,  the  costs  of  the 
proceedings  shall  be  paid  out  of  his  estate,  or, 
if  that  be  insufficient,  by  the  county. 
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"U5U.090.  Costs  paid  by  person  causing  inquiry, 
when.— If  the  person  alleged  to  be  insane  shall 
be  discharged,  the  cost  shall  be  paid  by  the  person 
at  whose  instance  the  proceeding  is  had,  unless 
said  person  be  an  officer,  acting  officially  accord- 
ing to  the  provisions  of  this  chapter,  in  which 
case  the  costs  shall  be  paid  by  the  county." 


CONCLUSION 


It  is  the  opinion  of  this  office  that  reasonable  compensation 
to  be  allowed  examining  physicians  appointed  under  Section  202.720, 

RSMo  19h9t  to  make  an  examination  of  an  alleged  criminal  sexual  psychopath, 
are  to  be  taxed  as  costs  in  the  proceeding  and  are  to  be  paid  according 
to  the  rules  found  in  Sections  1*58, 080  and  li58.090,  RSMo  1 9h9» 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  Assistant,  Mr.  Julian  L.  O'Malley. 


lours  very  truly, 


JLO'Xslw 


JOHN  M.  DALTON 

Attorney  General 


A truck  line  is  transporting  freight 
long  distances  over  state  highways  by 
tractor-trailers,  and  all  tractors  are 
licensed  as  local  commercial  vehicles. 
None  of  tractors  driven  more  than  25 
miles  from  each  municipality  specified 
in  local  licenses,  but  trailers  pulled 
greater  distances.  This  is  done  by 
disconnecting  each  trailer  from  its 
tractor  and  connecting  it  to  another  tractor  at  end  of  each  25 
miles  of  route,  and  is  repeated  indefinitely  until  trailer  reaches 
destination.  Operation  is  violation  of  terms  of  each  local  com- 
mercial license  and  subsections  3 and  7,  Section  301. 060,  pages 
699,  700,  Laws  of  1951. 


MGJOR  VEHICLES:  LICENSE 
FEE  OF  LOCAL  COMMERCIAL 
VEHICIES  AND  COMMERCIAL 
VEHICLES: 


September  24,  1953 


Honorable  Hugh  H.  Waggoner 
Superintendent 

Missouri  State  Highway  Patrol 
Jefferson  City,  Missouri 

Dear  Sir: 

This  is  to  acknowledge  receipt  of  your  recent  request 
for  a legal  opinion  of  this  department  which  reads  as  follows: 

"A  truck  line  operating  tractor- 
trailer  unit 8 hauling  freight  a 
distance  greater  than  twenty-five 
miles  has  registered  its  tractors 
in  this  State  as  local  commercial 
motor  vehicles.  The  tractors  are 
so  located  along  the  route  travel- 
ed by  this  company  that  no  tractor 
operates  in  excess  of  the  limits  . ' 
imposed  by  law  on  a local  commer- 
cial vehicle.  This,  of  course, 
is  done  by  unhooking  the  trailer 
at  predetermined  points  and  pull- 
ing it  by  a tractor  registered  for 
operation  in  that  particular  local 
area. 

"We  would  like  to  inquire  if  such 
operation  is  legal  or  if  the  tractors 
would  be  required  to  have  beyond  local 
license,  inasmuch  as  the  shipment 
travels  a distance  greater  than  that 
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permitted  by  the  operation  of  a local 
commercial  vehicle," 

Subsection  1,  Section  301,010!  page  696 , Laws  of  Missouri 
1951,  defines  the  term  "commercial  motor  vehicle"  and  reads  as 
follows : 


"(1)  Commercial  motor  vehicle,*  a motor 
vehicle  designed  or  regularly  used  for 
carrying  freight  and  merchandise,  or  more 
than  eight  passengers;  * * 

Subsection  9 of  said  section  defines  local  commercial  motor 
vehicle  and  reads  as  follows: 

"(9)  * Local  commercial  motor  vehicle,*  a com- 
mercial motor  vehicle  whose  operations  are 
confined  solely  to  a municipality  and  that 
area  extending  not  more  than  twenty-five  miles 
therefrom;  or  a commercial  motor  vehicle  whose 
property  carrying  operations  are  confined  solely 
to  the  transportation  of  property  owned  by  any 
person  who  is  the  owner  or  operator  of  such 
vehicle,  to  or  from  a farm  owned  by  such  person 
or  under  his  control  by  virtue  of  a landlord 
and  tenant  lease;  provided  that  any  such  property 
transported  to  any  such  farm  is  for  use  in  the 
operation  of  such  farm;  * * *." 

Subsection  25  defines  the  term  tractor  and  reads  as  follows: 

"♦Tractor,*  any  motor  vehicle,  designed  pri- 
marily for  agricultural  use  or  used  as  a 
traveling  power  plant  or  for  drawing  other 
vehicles  or  farm  or  road  building  implements 
and  having  no  provision  for  carrying  loads 
independently;  * * *." 

Subsection  26  gives  the  definition  of  the  word  trailer  and 
reads  as  follows: 

"♦Trailer,*  any  vehicle  without  motive  power 
designed  for  carrying  property  or  passengers 
on  its  own  structure  and  for  being  drawn  by 
self-propelled  vehicle,  except  those  x-unning 
exclusively  on  tracks,  including  a semi-trailer 
or  vehicle  of  the  trailer  type  so  designed  and 
used  in  conjunction  with  a self-propelled 
vehicle  that  a considerable  part  of  its  own 
weight  rests  upon  and  is  carried  by  the  tow- 
ing vehicle;  * * 
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Subsection  7,  Section  301.060,  page  700  Laws  of  1951, 
provides  how  the  annual  license  fee  for  tractors,  trailers  and 
semi-trailers  shall  be  paid  and  reads  as  follows: 

"7*  For  each  trailer  or  semitrailer 
there  shall  be  paid  an  annual  fee  of 
seven  dollars,  and  in  addition  there- 
to such  permit  fees  authorized  by  law 
against  trailers  used  in  combination 
with  tractors  operated  under  the  super- 
vision of  the  Public  Service  Commission. 

The  fees  for  tractors  used  in  any  com- 
bination with  trailers  or  semitrailers  or  both 
trailers  and  semitrailers  (other  than  on 
passenger  carrying  trailers  or  semitrailers) 
shall  be  computed  on  the  total  gross  weight 
of  the  vehicles  in  the  combination  with 
load." 

This  section  provides  that  the  fees  for  tractors  used  in 
any  combination  with  trailers,  semitrailers  or  both,  (other 
than  passenger  carrying  trailers  and  semitrailers)  shall  be  com- 
puted upon  the  total  gross  weight  of  the  vehicle  in  combination 
with  the  load.  From  the  definitions  given  above  of  tractors  and 
trailers  it  is  evident  that  tractors  could  not  carry  a load  ex- 
cept when  pulling  a trailer  or  semitrailer,  and  the  requirement 
that  the  vehicle  can  be  licensed  only  in  combination  with  such 
trailer  or  semitrailer,  or  both,  is  logical. 

For  the  reasons  given  hereafter,  it  is  believed  that  a 
tractor  licensed  as  a local  commercial  vehicle  could  not  be  dis- 
connected from  its  trailer  or  other  equipment  making  up  the  com- 
bination for  license  purposes,  and  used  with  parts  of  another 
vehicle  for  transporting  property  beyond  the  mileage  limitations 
of  the  local  license. 

By  this  statement  we  do  not  mean  that  a local  commercial 
vehicle  can  be  used  to  transport  property  locally  only  v/hen 
every  part  of  the  combination  is  used  at  the  same  time.  For 
example , it  is  believed  that  a tractor  can  be  disconnected  from 
its  trailer,  connected,  and  used  with  another  trailer,  when  the 
latter  trailer  was  a part  of  a different  tractor-trailer  combin- 
ation for  which  a local  commercial  vehicle  license  had  been  issued, 
provided,  that  the  same  type  of  licenses  had  been  issued  to  the 
same  owner  of  both  combinations,  and  such  licenses  applied  to 
the  same  municipality.  From  the  provisions  of  the  above  statutes, 
particularly  Subsection  9,  Section  301.010,  and  Subsection  7, 
Section  301.060,  it  appears  that  tractors  licensed  as  commercial 
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vehicles,  are  licensed  for  the  purpose  of  pulling  trailer  and 
semitrailer  loads  of  freight,  the  points  of  origin  and  destin- 
ation of  which  are  greater  distances  apart  than  the  twenty-five 
mile  limitation  of  the  local  license.  It  appears  that  by  their 
actions  both  the  shipper  and  transporter  of  freight  of  this  kind 
deem  it  as  what  might  be  termed  through  or  long  distance  freight 
as  distinguished  from  local  freight,  which  latter  type  of  freight 
the  operator  of  a local  commercial  vehicle  is  authorized  to  trans- 
port. 

Tractors  pulling,  trailers,  semitrailers,  or  both,  contain- 
ing freight  shipped  long  distances,  are  licensed  on  the  basis  of 
the  gross  weight  of  the  tractor,  trailer,  semitrailer  or  both, 
whatever  the  vehicle  combination  might  be,  in  addition  to  the 
load.  By  a comparison  of  Subsections  2 and  3,  Section  301.060, 
it  will  be  seen  that  the  license  fee  of  the  commercial  vehicle 
is  greater  than  the  fee  for  the  local  commercial  vehicle  of  the 
same  gross  weight.  In  the  instant  case  a truck  line  operating 
tractor- trailer  units  moving  freight  greater  distances  than 
twenty-five  miles  has  registered  its  tractors  in  Missouri  as 
local  commercial  vehicles.  Tractors  located  along  the  regularly 
travelled  route  of  the  truck  line  are  used  to  pull  trailers  not 
farther  than  twenty-five  miles  each  and  the  moving  of  such  trailers 
is  accomplished  by  disconnecting  the  tractors  from  their  trailers 
and  then  connecting  each  tractor  to  a different  trailer,  no 
tractor  pulling  any  one  trailer  beyond  the  distance  of  twenty-five 
miles  from  the  municipality  from  which  its  local  license  was  grant- 
ed. 


It  might  be  contended  that  the  truck  line  did  not  violate 
any  statute  or  the  terms  of  its  local  license  since  none  of  its 
tractors  pulled  any  trailer  beyond  the  mileage  limits  of  the 
municipality  specified  in  each  such  license;  however,  when  the 
facts  involved  are  more  closely  examined  it  will  be  seen  that 
such  contention  is  without  any  merit  whatsoever. 

While  the  tractors  were  not  driven  greater  distance  than 
authorized  by  their  licenses,  yet,  the  trailers  which  were  parts 
of  the  tractors  (for  license  purposes)  are  being  used  to  trans- 
port freight  greater  distances,  than  those  for  which  authority 
had  been  granted  under  the  licenses.  Said  trailers  could  only 
be  used  to  transport  freight  locally  and  the  operation  of  said  ' 
truck  line  constituted  violations  of  the  terms  of  said  licenses, 
as  well  as  the  provisions  of  Subsection  2 and  7 of  Section  301. 0< 
supra. 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that  a truck 
line  which  is  engaged  in  the  long  distance  transportation  of  freight 
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over  the  highways  of  this  state,  has  all  of  its  tractors  licensed 
as  local  commercial  vehicles  and  is  authorized  to  transport  freight 
for  distances  of  not  more  than  tv/enty-five  miles  from  the  muni- 
cipality specified  in  said  license.  None  of  the  tractors  are 
driven  beyond  the  mileage  limitations  of  said  license,  and  each 
trailer  forming  a part  of  every  tractor,  trailer  combination,  for 
license  purposes,  is  pulled  a greater  distance  than  the  limits 
provided  in  said  local  license.  That  this  is  accomplished  by 
disconnecting  each  trailer  from  its  tractor  and  connecting  it 
with  another  tractor  at  the  termination  of  each  twenty-five  miles 
travelled  by  each  tractor,  and  which  procedure  is  repeated  in- 
definitely until  every  trailer  has  reached  its  destination.  Such 
operations  of  said  truck  line  are  illegal  and  are  violations  of 
the  terms  of  every  local  commercial  license  issued  to  it  as  well 
as  the  provisions  of  Subsections  3 and  7,  Section  301.060,  pages 
699  and  700,  Laws  of  Missouri,  1951. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Paul  N.  Chitwood. 

Very  truly  yours, 


JOHN  M.  DALTON 
Attorney  General 
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CONSTABLES: 
COUNTIES  UNDER 
SPECIAL  CHARTER: 

[filed 

ws 


County  council  of  St.  Louis  County  has  no 
authority  to  enact  proposed  ordinance  (Bill 
No.  31-1953)  relating  to  special  deputy  con- 
stables. 


October  30,  1953 


Honorable  Stanley  Wallech 
Prose cut lag  Attorney 
St,  Louis  County 
Clavton,  issouri 

Lear  Sir: 

This  is  in  answer  to  your  letter  of  recent  date  requesting 
official  opinion  of  this  office  and  reading  as  follows: 

"<je  enclose  herewith  a proposed  ordinance  up 
for  passage  before  the  St,  Louis  County  Counci 1, 

Which  as  noted,  pertains  to  appoint nent  of  Spe- 
cial Constables'1, 

:,St,  Louis  County,  a county  of  the  irst  Class, 
operates  under  the  Charter  form  of  government  as 
adonted  by  the  people  by  popular  vote, 

"Section  63*310  RS'To  19)+9  and  followin;  sections 
in  that  chapter  govern  ’ Constables ’ in  counties 
of  this  classification.  Section  63*085  specifi- 
cally provides  for  ’deputy  Constables’  and  the 
number  which  each  Constable  may  appoint,  duties, 
salaries,  qualifications,  etc, 

"T  owhere  in  the  Chapter  referred  to  i3  any  provi- 
sion whereby  any  ’Special  Constables ’ nay  be  ap- 
pointed, 

"It  is  our  opinion  such  an  Ordinance  incorporating 
provisions  for  appointment  of  "Special  Constables’ 
as  in  the  proposed  enclosed  bill,  is  void. 

"Will  you  therefore  render  us  your  opinion  on  this 
subject,  aid  oblige," 

Section  13(e)  Art. VI  of  the  Constitution  of  issouri  provides 
as  follows: 


"Laws  affecting  Charter  Counties  - Limitations, 
Laws  shall  be  enacted  providing  for  free  and  open 
eleotiona  in  such  counties,  and  laws  may  be  enact- 
ed providing  the  number  and  salaries  of  the  judi- 
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cial  officers  therein  as  provided  by  this  Consti- 
tution and  by  law,  hut  no  law  shall  provide  for 
any  other  office  or  employee  of  the  county  or 
fix  the  salary  of  any  of  its  officers  or  employees." 

St.  Louis  county  adopted  a charter  for  its  own  government  at 
a speoial  election  March  2d,  1950,  under  tho  authorization  of  Sec- 
18(a),  Art.  VI,  Constitution  of  Missouri. 

Since  deputy  constables  are  not  "judicial  officers”  from  the 
clear,  unequivocal  provisions  of  section  18(e),  Art, VI  of  the  Con- 
stitution of  Missouri,  it  is  apparent  that  the  provisions  of  Sec- 
tion 63*085,  Vernon's  Ann.  St.,  Sec.  63.080A  Senate  Bill  104,  66th 
General  Assembly,  Laws  of  Missouri  1951,  p.  375,  as  well  as  the 
other  provisions  of  Chap.  63  RSMo  1949  purporting  to  provide  for 
constables  and  deputies,  and  the  pay  therefor,  in  first  class  coun- 
ties operating  under  a charter  form  of  government,  are  unconstitu- 
tional and  of  no  effect. 

Sections  3,  4 and  9 of  the  proposed  ordinance  provide  as  fol- 
lows : 


"Section  3.  Special  Deputy  Constables  may  be 
appointed  hereunder  at  the  initiative  of  the 
Constables,  for  the  purpose  of  performing  spe- 
cial police  work  in  handling  traffic  at  school 
and  other  ps  destri&n  crossings  and  other  times 
and  places,  upon  the  call  of  the  Constable,  and 
when  in  the  performance  of  such  duties  shall  have 
all  of  the  power  and  authority  of  Deputy  Constables. 

"Section  4*  Special  Deputy  Constables  may  be  ap- 
pointed subject  to  all  the  provisions  of  this  ord- 
inance upon  the  joint  application  of  the  person 
desiring  such  employment  and  his  employer  or  spon- 
sor. In  such  case  the  Special  Deputy  Constable 
shall  have  the  same  rights,  powers  and  duties  as  De- 
puty Constables  upon  the  premises  of  the  employer 
or  sponsor  and  elsewhere  in  the  County  to  the  ex- 
tent necessary  to  protect  the  property  and  aosots 
of  the  employer  or  sponsor  and  to  protect  the  lives 
and  safety  of  the  persons  lawfully  upon,  entering  or 
leaving  the  premises  of  the  employer  or  sponsor. 

"Section  9.  Special  Deputy  Constables  shall  re- 
ceive no  compensation  from  the  County,  but  those 
appointed  pursuant  to  Section  4 of  this  Ordinance 
may  bo  compensated  by  their  employer  or  s ponsor  for 
services  in  and  about  the  jremises  of  the  employer 
or  sponsor,  and  those  appointed  pursuant  to  Section 
3 of  this  ordinance  may  accept  compensation  as  watch- 
man or  guards,  from  those  employing  them  with  the 
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written  approval  of  the  Constable,  to  be  filed 
with  the  County  Clerk,  setting  forth  the  nature 
and  other  particulars  of  the  employment  and  the 
amount  or  rate  of  compensation  to  be  paid.” 

Wo  fail  to  find  any  provision  In  the  charter  of  St.  Louis 
County  authorizing  the  enactment  of  such  an  ordinance.  We  are, 
therefore,  of  the  opinion  that  the  county  council  does  not  have 
power  to  enact  such  an  ordinance.  Since  we  have  arrivod  at  this 
conclusion,  we  deem  it  unnecessary  to  discuss  the  question  of 
whether  or  not  other  constitutional  provisions  might  prohibit 
the  enactment  of  such  an  ordinance  by  the  St.  Louis  County  Coun- 
cil. 

CONCLUSION 


It  is  the  opinion  of  this  department  that  the  county  council 
of  St.  Louis  does  not  have  power  to  enact  an  ordinance  relating  to 
the  appointment  of  special  deouty  constables  titled  ”Bill  No.  31- 
1953". 


The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  C.  B.  Burns,  Jr. 


Very  truly  yours, 


CCB/ld 


JOHN  M.  DALTON 

Attorney  General 


INTOXICATING  LIQUOR : 
NON-INTOXICATING  BEER: 


FI  LED 

f21 


A premise  licensed  to  sell  food,  supply  en 
tertainment , and  permit  the  consumption  of 
intoxicating  liquor  on  the  premise,  except 
on  Sunday  and  between  certain  hours,  may 
open  on  Sunday  for  the  purpose  of  selling 
food  and  supplying  entertainment,  so  long 
as  it  does  not  permit  the  consumption  of 
intoxicating  liquor.  Also,  that  said  prem 
ise  may  be  kept  open  on  Sunday  even  though 
3.2  or  non-intoxicating  beer  is  permitted 
to  be  consumed  on  the  premise  on  that  day. 


December  10,  19i?3 


Honorable  Wayne  W.  aldo 
Proseouting  Attorney 
Pulaski  Coxinty, 

Richland,  Elesouri 


Dear  Sir: 


This  department  is  in  receipt  of  your  recent  request  for  an 
official  opinion.  You  thus  state  your  request: 

" i'he  opinion  of  the  Attorney  General  is  respect- 
fully requested  on  the  following  question: 

"A  person  has  obtained  a license  for  cer- 
tain premises  in  Pulaski  County,  is sour i 
under  sec.  311. \ 0 . . .,  1>49,  for  the 

consumption  of  liquor  on  the  premises.  There 
are  other  premises  adjacent  thereto  for  which 
a license  has  been  obtained  to  sell  3 .2  or 
non-intoxicating  beer.  Can  the  premises 
licensed  under  Section  311*4^0 » H.H.Si  1949 
for  the  consumption  of  liquor  on  the  premises 
be  kept  open  on  Sunday,  even  though  no  intox- 
icating liquor  is  allowed  to  be  consumed  on 
the  premises?  Can  said  premises  be  kept  open 
if  3*2  or  non-intoxicating  beer  is  allowdd 
to  be  consumed  on  the  premises? 

'Thank  you  very  rauoh  for  your  consideration  in 
this  matter." 

Section  311.^80  RSMo  1949,  reads  as  follows: 

"1.  It  shall  be  unlawful  for  any  person  operating 
any  premises  where  food,  bevorages  or  entertain- 
ment are  sold  or  provided  for  compensation,  who 
does  not  possess  a license  for  the  sale  of  intox- 
icating liquor,  to  permit  the  drinking  or  consump- 
tion of  intoxicating  liquor  in,  on  or  about  said 
premises  between  ten  P.K . and  six  A.K.  the  follow- 
ing day,  without  having  a license  as  in  this  sec- 
tion provided. 
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"2,  Application  for  such  license  shall  be  made 
to  the  supervisor  of  liquor  control  on  f ortas  to 
be  prescribed  by  him,  describing  the  premises 
to  be  licensed  arid  giving  all  other  reasonable 
information  required  by  the  form.  The  license 
shall  be  issued  upon  the  payment  of  the  fee  re- 
quired herein.  A license  shall  be  required  for 
each  separate  premises  and  shall  expire  on  the 
thirtieth  day  of  June  next  succeeding  the  date 
of  such  license.  The  license  foe  shall  be  sixty 
dollars  per  year  and  the  applicant  shall  pay  five 
dollars  for  each  month  or  part  thereof  remain- 
ing from  the  d ate  of  the  license  to  the  next  suc- 
ceeding first  of  July.  Application  for  renewals 
of  licenses  shall  be  filed  on  or  before  the  first 
of  May  of  each  year. 

n3»  The  drinking  or  consumption  of  Intoxicating 
liquor  shall  not  be  permitted  in,  upon  or  about 
the  licensed  promises  by  any  person  under  twenty-one 
years  of  age,  or  by  any  other  person  betwoen  the 
hourt  of  1:30  A. It,  and  6*00  A.M.  on  any  week  day, 
and  between  tho  hours  of  twelvo  o'clock  midnight 
Saturday  and  twelve  o'clock  midnight  Sunday,  or  on 
the  day  of  any  general,  special,  or  primary  election 
in  this  state,  or  upon  any  county,  township,  city, 
town,  or  municipal  election  day  during  the  hours  the 
polls  are  legally  open.  Licenses  issued  hereunder 
shall  be  conditioned  upon  the  observance  of  the  pro- 
visions of  this  section  and  the  regulations  promul- 
gated thereunder  governing  the  conduct  of  preraises 
licensed  for  the  sale  of  intoxicating  liquor  by  the 
drink.  The  provision  of  this  section  regulating 
the  drinking  or  consumption  of  intoxicating  liquor 
between  certain  hours  and  on  election  day  and  Sunday 
shall  apply  also  to  premises  licensed  under  this 
chapter  to  sell  intoxicating  liquor  by  the  drink. 

In  any  incorporated  city  having  a population  of  more 
than  twenty  thousand  inhabitants,  the  board  of  alder- 
men, city  council,  or  other  proper  authorities  of  in- 
corporated cities  may,  in  addition  to  the  license  fee 
herein  required,  require  a license  not  exceeding  throe 
hundred  dollars  per  annum,  payable  to  said  incorporated 
cities,  and  provide  .for  the  collection  thereof;  make 
and  enforce  ordinances  regulating  the  hours  of  con- 
sumption of  intoxicating  liquors  on  premises  licensed 
hereunder,  not  inconsistent  with  the  other  provisions 
of  this  law,  and  provide  penalties  for  the  violation 
thereof.  No  person  shall  be  granted  a license  here- 
undor  unless  such  person  is  of  good  moral  character 
and  a qualified  legal  voter  and  a taxpaying  citizen 
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of  the  county,  town,  city  or  village,  nor  shall 
any  corporation  be  granted  a license  hereunder 
unless  the  managing  officer  of  such  corporation 
is  of  good  moral  character  and  a qualified  legal 
voter  and  taxpaying  citizen  of  the  county,  town, 
city  or  villa je, 

"I4.,  Before  any  application  for  the  license  provided 
for  in  this  section  shall  be  approved,  the  supervisor 
of  liquor  control  shall  require  of  the  applicant  a 
bond  to  be  given  to  the  state  in  the  sum  of  one 
thousand  dollars,  with  sufficient  surety,  such  bond 
to  be  approved  by  the  supervisor  of  liquor  control, 
conditioned  that  the  applicant  shall  at  all  times 
observe  the  provisions  of  this  chapter  and  the  reg- 
ulations promulgated  thereunder  governing  the  con- 
duct of  premises  licensed  for  the  sale  of  intoxicat- 
ing liquor  by  the  drink  and  the  regulations  promulgated 
by  him  construing  and  enforcing  the  provisions  of  this 
section. 

"5,  Any  premises  operated  in  violation  of  the  pro- 
visions of  this  section,  or  whore  intoxicating  liquor 
is  consumed  in  violation  of  this  section,  is  hereby 
declared  to  be  a public  and  common  nuisance  and  it 
shall  be  the  duty  of  the  supervisor  of  liquor  con- 
trol and  of  the  prosecuting  or  circuit  attorney  of 
the  city  of  St,  Louis,  and  the  prosecuting  attorney 
of  the  county  in  which  the  pre;iises  are  located  to 
enjoin  such  nuisance. 

M6.  Any  person  operating  any  premises,  or  any  em- 
ployee, agent,  representative,  partner  or  associate 
of  such  person,  who  shall  knowingly  violate  any  of 
the  provisions  of  this  section,  or  any  of  the  laws 
or  regulations  herein  made  applicable  to  the  conduct 
of  such  pz'emises,  shall,  upon  conviction,  be  deemed 
guilty  of  a misdemeanor, 

"7«  The  supervisor*  of  liquor  control  is  hereby  em- 
powered to  promulgate  regulations  necessary  or  rea- 
sonably designed  to  enforce  or  construe  the  provi- 
sions of  this  section,  and  is  empowered  to  revoke 
or  suspend  any  license  issued  hereunder,  as  pro- 
vided in  this  chapter,  for  violation  of  this  sec- 
tion or  any  of  the  laws  or  regulations  herein  made 
applicable  to  tie  conduct  of  premises  licensed 
hereunder . 11 
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The  above  section  relates  to  places  which  do  not  sell  in- 
toxicating liquor,  but  which  have  a license  which  permits  the  con- 
sumption of  intoxicating  liquor  on  the  premises.  These  places 
also  sell  food  and  provide  entertainment.  It  is  clear  that  the 
limitations  in  the  statute  as  to  hours  and  days  of  consumption 
on  these  premises  applies  only  to  the  consumption  of  intoxicating 
liquor  at  such  times,  and  not  to  the  selling  of  food  and  the  fur- 
nishing of  entertainment.  In  this  regard  we  call  attention  to  the 
case  of  Graff  v.  Priest,  201  S.W.(2d)  945*  This  case  is  a con- 
struction of  Section  311.480,  supra.  At  l.c.  951,  of  its  opinion, 
the  court  states: 

"Plaintiff  contends  that  the  act  does  not  regu- 
late the  drinking  or  consumption  of  alcoholic 
liquor,  but  regulates  the  business  of  providing 
food,  beverages  or  entertainment.  The  section 
plainly  does  not  regulate  the  business  of  pro- 
viding food,  etc.;  it  is  only  the  drinking  and 
consumption  of  intoxicating  liquor  that  is  regu- 
lated. There  is  nothing  in  the  act  that  af- 
fects plaintiff's  sale  of  food,  soft  beverages, 
and  entertainment  between  the  hours  mentioned 
therein  except  as  the  prohibition  of  permitting 
drinking  of  intoxicants  in  plaintiff's  cafe  might 
affect  the  number  of  customers  who  might  come  be- 
tween the  hours  mentioned,  and  plaintiff,  in  his 
evidence,  in  effect,  so  concedes.  In  his  evidence 
he  said  that  if  the  act  is  enforced  the  late  crowd 
'just  wouldn't  come.'  If  the  effect  of  enforce- 
ment of  the  act  would  be  such  as  plaintiff  says 
and  would  result  in  pecuniary  loss  to  him  that 
would  not  make  the  act  unconstitutional.  11  Am.  Jur., 
Constitutional  naw.  Sec.  268,  p.  1012;  L'Hote  v.  New 
Orleans,  177  U.S.  587,  20  S.  Ct.  768,  44  L.  Ed.  899; 

Erie  R.  CO.  v.  Williams,  233  U.S.  685,  34  S.  Ct.  761, 

58  L.  Ed.  1155,  51  L.R.A.,  N.S.,  1097.*  * *" 

our  answer  to  your  first  question  is,  therefore,  that  a pre- 
mise licensed  under  Sec,  311.480,  supra,  may  be  open  on  Sunday, 
provided  the  consumption  of  intoxicating  liquor  is  not  permitted 
on  the  premises  at  that  time. 
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Your  next  question  is  whether  those  aforesaid  premises  can  be 
kept  open  (on  Sundays)  if  3.2  or  non-intoxicating  beer  is  al- 
lowed to  be  consumed  on  the  premises  at  that  time.  We  are  unable 
to  find  any  law  which  would  prohibit  the  consumption  of  non-intox- 
icating beer  on  such  premises  on  Sunday,  Sec,  311.480*  supra, 
itself  is  directed  only  against  the  consumption  of  intoxicating 
liquor  on  such  premises  on  Sunday  and  within  the  prohibitive 
hours. 


CONCLUSION 

It  is  the  opinion  of  this  department  that  the  premises  li- 
censed to  sell  food,  supply  entertainment,  and  permit  the  con- 
sumption of  intoxicating  liquor  on  the  premises,  except  on  Sun- 
day and  between  certain  hours,  may  remain  open  on  Sunday  for  the 
purpose  of  selling  food  and  supplying  entertainment,  so  long  as 
it  does  not  permit  the  consumption  of  intoxicating  liquor.  Also 
that  said  premises  may  be  kept  open  on  Sunday  even  though  3.2 
or  non-intoxicating  beer  is  permitted  to  be  consumed  on  the  prem- 
ises on  that  day. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr,  Hugh  P.  Williamson, 

Very  truly  yours. 


HPW/ld 


JOHN  M,  DALTON 

Attorney  General 


FIRS  DISTRICTS: 
RAILROADS: 

TAX  COMMISSION: 


A railroad  company  is  not  required  in  the  annual 
statements  required  by  Section  151.020  to  specify 
the  amount  of  mileage  of  track  within  a fire  district, 
and  tne  failure  of  a railroad  company  to  so  specify 
will  not  give  tne  Tax  Commission  power  under  Section 
151.070  to  make  further  assessment,  adjustment  or 
equalization  of  the  railroad  property,  since  nothing  nas  been  omitted. 

The  State  Tax  Commission  has  no  legal  right  to  compel  a railroad  company 
under  Section  151.080  to  report  its  mileage  within  a fire  district. 

The  State  Tax  Commission  cannot  make  an  arbitrary  assessment  under 
Section  151.050  for  failure  of  a railroad  company  to  specify  tne  amount 
of  mileage  of  track  within  a fire  district.  Tne  State  Tax  Commission 
does  not  have  the  powa?  to  apportion  railroad  company  mileage  to  a fire 
district  under  Section  13o*3t>0;  because  apportionment  of  taxes  is  made 
under  Section  151.060.  it  must  be  done  in  the  manner  therein  provided. 

December  14»  1953 


Honorable  Stanley  V.ailach 
Prosecuting  Attorney 
St.  Louis  County 
Clayton,  Missouri 

Dear  Mr.  V.ailach: 

Your  office,  by  letter  dated  November  10,  1953,  requested 
an  official  opinion  of  this  department  as  follows: 

"(1)  If  a railroad  company  furnishes 
its  annual  statement  to  the  Ltate  Tax 
Commission  under  provisions  of  Lee. 

151*020  R.L.i'o.  1949,  showing  the  length 
of  road,  etc.  in  the  County  and  in  in- 
corporated cities,  towns  and  villages, 
but  does  not  show  its  mileage  within  Fire 
Protection  Districts  incorporated  pursuant 
to  the  provisions  of  Chapter  321  h.L.  .0. 

1949*  bo  that  the  Commission  cannot  ap- 
portion to  the  Fire  districts  under  pro- 
visions of  Lection  151.060,  has  property 
been  omitted  which  can  be  assessed  for 
years  prior  to  1953  under  the  provisions 
of  Lection  151.070? 

"(2)  Has  the  State  Tax  Cont’JLssion  a legal 
right  to  compel  a railroad  company  to  furnish 
information  relating  to  mileage  within  a 
Fire  District  for  the  purpose  of  assessment 
under  Lection  151.080? 

"(3)  If  a railroad  company  falls  or  refuses 
to  furnish  its  mileage  in  the  lire  districts, 
can  the  itoie  Tax  Commission  make  an  arbitrary 
assessment  unaer  provisions  of  Lection  151.050? 
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"(it.)  Has  the  State  Tax  Commission  power  to 
apportion  railroad  company  mileage  to  the 
fire  districts  at  any  time  during  the  year 
under  the  provisions  of  Section  138.3^0?" 

Statutory  citations  herein  are  ail  RbMo  19il9*  except  as 
otherwise  noted* 

Section  151.010  makes  railroads  taxable  within  this  state 
and  provides  that  the  manner  of  taxation  is  as  follows: 

"All  railroads  now  constructed,  in  course 
of  construction,  or  which  shall  hereafter 
be  constructed  in  this  state,  and  all  real 
property,  tangible  personal  property,  and 
intangible  personal  property,  owned,  hired 
or  leased  by  any  railroad  company  or  corpora- 
tion in  tills  state,  shall  be  subject  to  taxa- 
tion, and  taxes  levied  on  real  property,  and 
tangible  personal  property,  shall  be  levied 
in  the  nanner  herein  set  forth,  and  the  taxes 
on  intangible  personal  property  shall  be 
levied  and  collected  in  the  manner  otherwise 
provided  by  law." 

Section  151.020  roquires  railroad  companies  to  make  an 
annual  statement  to  the  State  Tax  Commission  as  follows: 

"1.  On  or  before  the  first  day  of  May  in 
each  and  every  year,  the  president  or  any 
authorized  officer  of  every  railroad  company 
whose  road  is  now  or  which  shall  hereafter 
become  so  far  completed  and  in  operation  as 
to  run  locomotive  engines,  with  freight  or 
passenger  cars  thereon,  shall  furnish  to 
the  state  tax  commission  a statement,  duly 
subscribed  and  sworn  to  by  said  president 
or  other  authorized  officer,  before  some 
officer  authorized  to  administer  oaths, 
setting  out  in  detail  the  total  length  of 
their  road  so  far  as  completed,  including 
branch  or  leased  reads,  the  entire  length 
in  this  state,  and  the  length  of  double 
or  sidetracks,  with  depots,  water  tanks 
and  turntables,  the  length  of  such  road, 
double  or  sidetracks  in  each  county,  municipal 
township,  incorporated  city,  town  or  village 
through  or  in  which  it  is  located  in  this  state; 
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the  total  number  of  engines  and  cars  of 
every  kind  and  description,  including 
all  palace  or  sleeping  cars,  passenger 
and  freight  cars,  and  all  other  movable 
property  owned,  used  or  leased  by  them 
on  the  first  day  of  January  in  each  year, 
and  the  actual  cash  value  thereof. 

"2.  In  case  the  report,  from  any  rail- 
road, required  by  this  section,  iB  not 
received  by  May  first  of  the  year  in 
which  it  is  due  the  state  tax  commission 
may,  at  its  discretion,  increase  by  four 
per  cent  the  total  assessed  valuation  of 
the  railroad  company  and  certify  such 
increase  to  the  director  of  revenue  for 
collection." 

The  above  section  requires  the  report  of  certain  taxable  property 
such  as  tracks  in  "each  county,  municipal  township,  incorporated 
city,  town  or  village".  To  determine  whether  a railroad  company 
must  specify  in  its  annual  report  the  amount  of  mileage  in  oach 
fire  district,  we  must  determine  whether  a fire  district  is  one 
of  the  governmental  subdivisions  mentioned  in  the  quotes  above. 
Obviously,  a fire  district  is  not  a county,  incorporated  city, 
town  or  village.  Therefore,  if  it  comes  within  the  purview 
of  Section  151.020  it  must  be  under  "municipal  township". 

The  Supreme  Court  of  Missouri  in  State  ex  rel.  KalLrty  vs.  Kan- 
sas City  Power  and  Light  Company  346  iio.  1069*  145  S.V. . 2d  116, 
in  construing  the  meaning  of  "municipal  township"  under  the  pro- 
visions of  this  chapter  determine  that  a water  district  was  not 
a municipal  township,  and  gave  this  definition  of  what  a "municipal 
township"  under  this  chapter,  means,  l.c.  122: 

"<*•  *$•  it  But  does  that  mean  that  it  is  a 
municipal  township  as  that  term  is  used 
in  the  taxing  statutes;'  A municipal 
township  may  bo,  for  some  purposes  and 
in  a broad  sense,  a 'municipal  corporation' 

—(we  suggest  this  thought  without  deciding 
the  question)— but,  even  if  so.  Is  a 'munici- 
pal corporation'  necessarily  a 'municipal 
township?'  It  is  to  be  borne  in  mind  that 
taxing  statutes  are  construed  strictly  ir 
favor  of  the  taxpayer,  bearing  in  mind  that 
they  should  be  applied  with  due  regard  to 
the  apparent  intention  of  tho  Legislature 
as  expressed  in  the  statute,  with  a view  to 
promoting  the  apparent  object  of  the  legis- 
lative enactment.  It  will  be  noted  that 
in  all  of  the  taxing  provisions  we  have  noted 
the  words  'municipal  townships'  have  been 
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used.  Nownero  are  the  words  'municipal 
corporations 1 used.  Appellant  says 
'Municipal  township'  la  not  defined  by 
our  statutes.  We  think  Its  meaning,  as 
used  in  the  statutes  we  have  quoted,  is 
well  understood  and  is  clearly  enough 
indicated  as  a subdivision  of  a county. 
Illustrative,  we  refer  to  Chap.  86,  R.S. 
1929,  Ho.  St.  Ann.  Sec.  12251  et  seq., 
p,  8119  et  seq.,  relating  to  'Township 
Organization.'  Sec.  12251,  the  first 
section  of  that  chapter,  provides  for 
the  holding  of  an  election  in  any  county 
for  or  against  township  organizations. 
Subsequent  sections  provide  for  the 
organization,  government  and  powers  of 
the  townships  if  township  organization  is 
voted.  By  Sec.  12259  provision  is  made 
for  'the  county  court  of  each  county'  to 
alter  the  boundaries  of  townships  and  to 
increase  or  diminish  their  number,  in  the 
manner  there  provided.  Prom  these  and  other 
references  in  the  statutes  that  might  bo 
made  we  think  it  too  clear  to  admit  of 
argument  that  when  the  Legislature  used 
the  term  'municipal  townships'  in  the 
statutes  above  referred  to  it  meant  sub- 
divisions of  a county  as  that  term  is 
generally  understood."  (emphasis  theirs). 


Therefore,  since  a fire  district  is  not  a county,  municipal 
township,  incorporated  city,  town  or  village,  a railroad  company 
need  not  specify  the  amount  of  track  in  a fire  district.  Hor  is 
such  information  required  by  Section  I5l.0b0,  infra,  page  6. 
Provision  is  made  for  assessment  by  the  Tax  Commission  of  property 
omitted  in  prior  years  by  Section  151.070,  RSMo  1949* 

” The  state  tax  commission  shall  have  the 
power  to  assess,  adjust  and  equalize  the 
property  herein  specified  of  any  railroad 
company,  in  whole  or  in  part,  for  any  year 
or  years  since  January  1,  1935>»  which  has 
been  or  which  may  hereafter  be  omitted  from 
assessment,  adjustment  and  equalization, 
and  to  reassess,  adjust  and  equalize  any 
such  railroad  property,  in  whole  or  in  part, 
as  the  case  may  be,  for  any  year  or  years 
for  which  It  may  have  been  heretofore  or 
in  which  it  may  hereafter  be  assessed,  ad- 
justed and  equalized,  but  which  assessment, 
adjustment  and  equalization,  for  any  cause 
has  been  or  which  may  hereafter  be  held  by 
the  courts  to  be  irregular  or  void." 
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The  above  section  provides  for  the  assessment,  adjustment  and 
equalization  of  property  which  has  been  omitted  from  assessment 
adjustment,  and  equalization  In  prior  years.  If  the  railroad 
company  has  included  the  total  mileage  of  their  track  and  other 
property  assessed  under  Lection  151*020,  property  has  not  been 
omitted  within  the  meaning  of  Section  151.070.  Therefore, 
there  can  be  no  assessment  for  prior  years  under  this  section. 
It  must  be  understood  that  if  mileage  has  not  been  specified 
for  a fire  district,  it  nevertheless,  would  have  been  included 
within  the  mileage  within  each  county.  Therefore,  there  would 
not  be  an  omission.  The  answer  to  your  question  number  one  is, 
no. 


There  appears  no  statutory  authority  requiring  the  report 
by  railroad  companies  of  the  amount  of  mileage  within  a fire 
district,  and  in  the  absence  of  suen  requirement  by  statute 
there  is  no  way  by  which  the  State  Tax  Commission  can  compel 
the  giving  of  such  information.  It  must  be  noted  that  Section 
151.080  does  not  provide  a different  method  for  assessment  of 
property  for  the  purpose  of  taxation,  but  merely  provides  for 
the  apportionment  of  the  aggregate  value  of  property  as  between 
the  governmental  subdivision  mentioned  in  Lection  151. 080j  Cumu 
lative  Supplement,  1951  * 

"Laid  commission  shall  apportion  the 
aggregate  value  of  all  property  herein 
specified  belonging  to  or  under  the  con- 
trol of  each  railroad  company,  to  each 
county,  municipal  township,  city  or  in- 
corporated town,  special  road  districts, 
library  districts,  school  districts  which 
levy  taxes  for  library  purposes  pursuant  to 
section  I37.O3O  RLHo  19q9#  public  water 
supply,  fire  protection  and  sewer  districts 
or  subdivision,  except  other  school  districts. 

In  which  such  road  is  located,  according  to 
the  ratio  which  the  number  of  miles  of  such 
road  completed  in  such  county,  municipal 
township,  city  or  incorporated  town,  special 
road  district,  library  districts,  school 
districts  which  levy  taxos  for  library  pur- 
poses pursuant  to  section  I37.U3O  KLMo  I9I4.9, 
public  water  supply,  fire  protection  and 
sewer  districts  or  subdivision,  except  other 
school  districts,  in  which  such  road  is  lo- 
cated shall  bear  to  the  whole  length  of  such 
road  in  this  state;  provided,  that  in  any 
case  where  a company  whose  line  or  road 
is  liable  to  taxation  snail  have  been  or 
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may  become  consolidated  into  another  cor- 
poration, entitled  by  its  charter  or  other- 
wise to  exemption  from  county  or  other  taxa- 
tion, that  portion  of  the  road  which  is 
liable  to  taxation,  as  aforesaia,  shall  be 
assessed  separately,  and  the  value  thereof 
apportioned  to  tne  counties,  municipal  townships, 
cities  or  incorporated  towns,  special  road  dis- 
tricts, library  districts,  school  districts 
which  levy  taxes  for  library  purposes  pursuant 
to  section  137*030  RSiio  1949*  public  water 
supply,  fire  protection  and  sewer  districts 
or  subdivision,  except  other  school  district, 
in  which  it  is  located;  and  the  president  or 
any  authorized  officer  of  each  such  railroad 
company  shall  in  the  annual  statements  ren- 
dered to  the  commission,  as  provided  in  section 
151.020,  include  statement  of  the  length  of  the 
road  within  school  districts  which  levy  taxes 
for  library  purposes  pursuant  to  section  I37.O3O 
RSi'Io  1949  and  library  districts;  provided,  further 
that  in  no  event  shall  any  school  district  levy 
school  taxes,  taxes  for  the  erection  of  public 
buildings,  or  for  other  purposes  except  library 
purposes  on  the  property  herein  specified,  in 
any  manner  other  than  that  provided  for  in 
section  151.150." 

If  railroad  companies  will  not  voluntarily  specify  what 
mileage  of  track  is  within  a fire  district,  the  State  Tax 
Commission  may  ascertain  such,  among  other  methods,  through 
their  agents,  appointed  by  authority  of  Section  I3u.290,  et 
seq.  Therefore  the  answer  to  your  question  number  two  is, 
no. 


Section  151.050  gives  the  State  Tax  Commission  power  to 
ascertain  the  value  of  the  property  of  railroad  companies  in 
case  such  railroad  companies  fail  to  mice  the  required  reports 
to  the  State  Tax  Commission. 

"Should  any  railroad  company  fail  to  make 
and  return  to  the  state  tax  commission 
and  county  clerks  any  of  the  statements 
required  by  the  foregoing  provisions  of 
this  chapter,  the  said  commission  shall 
ascertain  the  property  of  such  company, 
from  the  best  information  they  can  obtain, 
and  shall  fix  the  value  thereof;  and  their 
action  on  the  same  3hall  be  filed  in  the 
office  of  the  state  tax  commission  as  herein 
required." 
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Since,  however,  it  has  been  determined  that  there  is  no  obligation 
on  the  part  of  railroad  companies  to  specify  the  amount  of  mileage 
of  track  in  a fire  district  there  has  been  no  failure  on  the  part 
of  the  railroad  company  to  make  the  required  statements  to  the 
state  fax  Commission,  Therefore,  Section  151.o£Q  would  not  be 
applicable  and  there  could  be  no  assessment  under  the  provisions 
of  that  section.  The  answer  to  your  question  number  three  is,  no. 

In  answer  to  your  question  number  four  as  to  whether  the 
State  Tax  Commission  has  the  power  to  apportion  railroad  company 
mileage  to  the  fire  districts  at  any  time  during  the  year  under 
Section  13b. 380,  we  point  out  that  that  section  does  not  deal 
with  the  apportionment  of  the  aggregate  value  of  the  railroad 
company  property  between  the  various  governmental  subdivisions 
who  are  entitled  to  taxation  therefrom,  but  deals  merely  with  the 
assessment,  equalization  and  adjustment  of  the  property  of  the 
railroad  company.  The  section  has  no  connection  at  all  with  the 
apportionment  of  the  mileage  to  a fire  district;  such  apportion- 
ment would  be  under  Section  15>1.080.  Section  138.380  is  quoted 
herewith: 


"It  shall  be  the  duty  of  the  state  tax 
commission,  and  the  commissioners  shall 
have  authority  to  perform  all  duties 
enumerated  in  this  section  and  such  other 
duties  as  may  be  provided  by  law: 

" (1)  To  raise  or  lower  the  assessed  valua- 
tion of  any  real  or  tangible  personal  property, 
including  the  power  to  raise  or  lower  the 
assessed  valuation  of  the  real  or  tangible 
personal  property  of  any  individual,  copartner- 
ship, company,  association  or  corporation; 
provided,  that  before  any  such  assessment 
is  so  raised,  notice  of  the  intention  of  the 
commission  to  raise  such  assessed  valuation 
and  of  the  time  and  place  at  which  a hearing 
therein  will  be  held,  shall  be  given  to  such 
individual,  copartnership,  company,  associa- 
tion or  corporation  as  provided  in  sections 

138.460  and  138.470 ; 

"(2)  To  require  from  any  officer  in  this 
state,  on  forms  prescribed  by  the  commission, 
such  annual  or  other  reports  as  shall  onablo 
said  commission  to  ascertain  the  assessed 
and  equalized  value  of  all  real  and  tangible 
property  listed  for  taxation,  the  amount  of 
taxes  assessed,  collected  and  returned,  and 
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such  other  matter  as  the  commission  may 
require,  to  the  end  that  it  may  have  complete 
information  concerning  the  entire  subject 
of  revenue  and  taxation  and  all  matters  and 
things  incidental  thereto; 

"(3)  To  cause  to  be  placed  upon  the  assess- 
ment rolls  at  any  time  during  the  year  omitted 
property  which  may  be  discovered  to  have,  for 
any  reason  escaped  assessment  and  taxation, 
and  to  correct  any  errors  that  may  be  found 
on  the  assessment  rolls  and  to  cause  the 
proper  entry  to  be  made  thereon. 

" (4)  To  investigate  the  tax  laws  of  other 
states  and  countries,  to  formulate  and 
submit  to  the  legislature  such  recommenda- 
tions as  the  commission  may  deem  expedient 
to  prevent  evasions  of  the  assessment  and 
taxing  laws,  whether  the  tax  is  specific  or 
general,  to  secure  Just,  equal  and  uniform 
taxes,  and  improve  the  system  of  assessment 
and  taxation  in  this  state; 

"(5)  To  prescribe  the  form  of  all  blanks 
and  books  that  are  used  in  the  assessment 
and  collection  of  the  general  property  tax, 
except  as  otherwise  provided  by  law." 


CONCLUSION 


it  is  therefore,  the  opinion  of  this  office  that  a railroad 
company  is  not  required  in  the  annual  statements  required  by 
Section  1^1.020  and  Section  l^l.OQO  to  specify  the  amount  of 
mileage  of  track  within  a fire  district,  and  that  the  failure 
of  a railroad  company  to  so  specify  will  not  give  the  Tax  Com- 
mission power  under  Section  151.070  to  make  further  assessment, 
adjustment  or  equalization  of  the  railroad  property,  since 
nothing  has  been  omitted.  The  State  Tax  Commission  has  no 
legal  right  to  compel  a railroad  company  under  Section  l^l.OdO 
to  reper  t its  mileage  within  a fire  district,  but  may  ascertain 
such  mileage  in  any  legal  manner.  The  State  Tax  Commission 
cannot  make  an  arbitrary  assessment  under  Section  151.050  for 
failure  of  a railroad  company  to  specify  the  amount  of  mileage 
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of  track  within  a fire  district.  The  State  Tax  Commission 
does  not  have  the  power  to  appcr  tion  railroad  company  mileage 
to  a fire  district  under  Section  13d. 3^0  because  such  apportion- 
ment is  made  under  Section  l£l .UdO.  It  must  be  done  in  the 
manner  therein  provided. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Mr.  Paul  IcGhee. 


Very  truly  yours, 


PMcG : vlw 


JOHN  M.  DALTON 

Attorney  General 


A commercial  motor  vehicle  owned  by  a 
resident  of  Michigan  and  licensed  by  the  State 
RECIPROCITY:  of  Michigan,  operating  within  the  State  of 

MISSOURI  AND  MICHIGAN:  Missouri,  engaged  in  the  transportation  of 

persons  or  property  for  compensation  for  a 
period  exceeding  ten  (10)  days,  is  subject 
to  be  licensed  by  the  State  of  Missouri;  a resident  of  the  State  of 
Michigan,  carrying  on  a business  in  the  State  of  Missouri,  who  owns 
and  operates  in  such  business  any  commercial  motor  vehicle  subject 
to  registration  in  the  State  of  Missouri,  would,  at  once,  be  required 
to  register  each  such  vehicle  and  pay  the  same  fee  therefor  as  is 
required  with  reference  to  like  vehicles  owned  by  a resident  of  the 
State  of  Missouri. 


December  18,  1953 


Colonel  Hugh  H,  Waggoner, 

Superintendent , 

Missouri  Stato  Highway  Patrol, 

State  Office  Building, 

Jefferson  City,  Missouri 

Dear  Colonel  Waggoner: 

This  department  recently  received  from  you  the  following 
c omraunic  at  i on : 

"Attached  Is  a copy  of  a report  submitted  by  Ser- 
geant A.  G.  White  of  this  department,  regarding 
the  operation  of  the  Transamerican  Freight  Lines 
of  Detroit,  Michigan,  Also  attached  is  a copy  of 
the  reciprocal  agreement  between  the  States  of 
Missouri  and  Michigan,  which  was  entered  Into  on 
February  9,  1944. 

"It  is  respectfully  requested  that  you  render  an 
official  opinion  regarding  the  operation  of  the 
vehicles  owned  by  Transamerican  Freight  Lines 
and  domiciled  in  the  State  of  Missouri,  as  re- 
quested In  paragraph  6 on  Sergeant  White* s re- 
port." 

The  full  Report  of  Sergeant  White,  to  which  you  refer,  reads 
as  follows: 

"1.  The  TRAN3AK  RICAN  FREIGHT  LINES  of  Detroit, 
Michigan  have  a terminal  at  2306  North  Broadway, 

St.  Louis,  Missouri.  At  this  terminal,  they  keep 
two  tractors  known  as  over-the-road  tractors. 

The  Be  tractors  are  primarily  used  to  pull  semi- 
trailers from  St.  Louis,  Missouri  to  Kansas  City, 
Missouri  and  return.  In  addition  to  the  two  over- 
the-road  tractors,  TRANSA  f; RICAN  has  two  more  trac- 
tors that  are  kept  at  this  same  terminal,  which  are 
used  to  move  the  semi-trailers  locally;  that  is, 
anywhere  within  the  greater  St.  Louis  area. 
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"2.  In  Kansas  City,  Missouri,  TRANSAMERICAN  FREIGHT 
LINES  have  a terminal  at  2716  Warwick.  ' Here  they 
also  have  two  over-the-road  tractors,  used  exclu- 
sively between  Kansas  City,  Missouri  and  St. Louis; 
and  two  tractors  for  local  delivery  of  the  semi- 
trailers. In  addition  to  these  eight  tractors, 
TRANSAMERICAN  has  some  smaller  units  at  each  ter- 
minal for  lighter  pickup  and  delivery. 

"3.  All  four  of  the  over-the-road  tractors  have 
Miohigan  license.  The  two  local  tractors,  plus 
the  smaller  units  domiciled  in  St.  Louis,  are  re- 
ported to  have  Missouri  truck  license.  The  two 
local  tractors  domiciled  in  Kansas  City  are  thought 
to  have  Michigan  license;  it  is  not  known  which 
license  the  smaller  units  are  carrying. 

”4,  On  the  night  of  October  12,  19$3,  KENNETH  GEORGE 
MAY,  age  42,  Route  8,  Kansas  City,  Missouri,  was  ar- 
rested in  St.  Louis  County  and  charged  with  operating 
a motor  vehicle  on  improper  license.  At  the  time  of 
arrest,  he  was  operating  one  of  the  TRANSAMERICAN  over- 
the-road  tractors  domiciled  in  Kansas  City,  Missouri. 

He  was  pulling  a trail-mobile  semi -trailer  owned  by 
East  Texas  Motor  Freight  of  Dallas,  Texas,  MAY  had 
picked  up  this  t railer  at  the  St.  Louis  Terminal  and 
was  to  deliver  it  to  their  terminal  in  Kansas  City, 
Missouri;  from  there,  another  truck  line  would  move 
the  trailer  west,  MAY  stated  he  has  been  working  for 
the  TRANSAMERICAN  FREIGHT  LINES  for  eighteen  years 
and  outside  of  a few  rare  trips  to  Detroit,  Michigan, 
all  of  his  driving  has  been  from  Kansas  City  to  St. Louis, 
Missouri,  and  return. 

It  is  not  known  how  authentic  the  information  is, 
but  TRANSAML;  ICAN  is  reported  to  have  some  tractors 
domiciled  in  Peoria,  Illinois.  These  tractors  are 
used  to  pull  trailers  from  Peoria  to  St.  Louis,  Mis- 
souri, and  return,  Illinois  officials  have  now,  after 
a court  fight,  forced  TRANSAMERICAN  to  license  these 
particular  tractors  in  Illinois, 

V- 

"6,  It  is  the  reporting  officer's  belief  that  the 
tractors  and  other  units  domiciled  in  Missouri  and 
operated,  primarily , intra-state,  should  have  Mis- 
souri license.  It  Is  true  the  merchandise  trans- 
ported by  these  tractors  is  classed  as  Inter-state 
shipments,  but  the  movement  of  the  tractors  is  intra- 
state only.  Paragraph  ( B)  on  page  One  of  our  recip- 
rocal agreement  with  the  State  of  Michigan,  implys 
these  tractors  must  have  Missouri  license  if  used 
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exclusively  within  the  State  of  Missouri.  Would 
an  occasional  trip,  such  as  one  trip  a month  or  even 
less,  exclude  the  word  * exclusively*  from  the  de- 
scription of  their  type  of  operation  and  exempt 
them  from  having  to  license  these  vehicles  with 
Missouri  license?  If  we  can  verify  that  Illinois 
made  TRANSAMERICAN  license  their  vehicles  in  Illi- 
nois, it  may  assist  in  arriving  the  correct  de- 
cision." 

Paragraph  B of  the  reciprocity  agreement,  to  which  Sergeant 
White  refers,  reads  as  follows: 

"Whenever  an  owner  or  operator  shall  maintain  a 
vehicle  at  any  terminal  upon  an  interstate  route, 
which  vehicle  for  other  legal  purposes  might  ordi- 
narily be  regarded  as  engaged  in  'interstate  commerce' 
by  reason  of  the  oharactei-  of  its  operations,  but 
which  is  engaged  in  such  operations  exclusively  with- 
in the  state  of  non-domicile,  such  vehicle  shall  not 
be  exempt  under  this  agreement,  but  shall  he  regist- 
ered in,  ana  subject  to  taxation  by  the  stuEe  of  non- 
domlclTe ,v 

At  this  point  we  feel  that  it  would  be  well  to  look  at  the 
reciprocity  agreement  between  the  State  of  Missouri  and  the  State 
of  Michigan,  to  which  Sergeant  White  refers,  and  a portion  of  which 
is  quoted  above,  with  reference  to  its  validity. 

This  "agreement",  which  was  entered  into  on  February  9,  1944# 
to  be  effective  as  of  January  1,  1944#  was  negotiated  and  signed 
on  behalf  of  the  State  of  Missouri  by  Albert  Miller,  Chairman  of 
the  Missouri  Public  Service  Commission,  and  by  V.  H.  Steward,  Com- 
missioner of  Motor  Vehicles. 

In  regard  to  this,  we  will  first  obsexve  that  we  are  unable 
to  find  that  any  authority  whatever  is  vested  by  Missouri  law 
In  the  Commissioner  of  Motor  Vehicles  to  enter  into  reciprocity 
agreements  with  other  states.  In  the  absence  of  such  authori- 
zation we  must  conclude  that  the  Commissioner  of  Motor  Vehicles 
does  not  have  such  authorization  and  that,  therefore,  his  parti- 
cipation in  the  Missouri  and  Michigan  agreement  is  void  and  of 
no  effect. 

The  Missouri  Public  Service  Commission  is  authorized  to  entor 
into  reciprocity  contracts.  Section  386.220  RSMo  1949,  reads: 

"The  commission  is  hereby  authorized  and  empowered 
to  engage  in  any  conferences  with  officials  of  any 
and  all  other  states  and  the  District  of  Columbia 
for  the  purpose  of  promoting,  entering  into,  and 
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establishing  fair  and  equitable  reciprocal  con- 
tracts or  agreement 3 that  in  the  judgment  of 
the  commission  would  be  proper,  expedient,  fair 
and  equitable  and  in  the  interest  of  the  state  of 
Missouri  and  the  citizens  thereof  to  the  end  that 
any  motor  carrier  of  passengers  or  property  who  or 
which  is  a nonresident  of  the  state  of  Missouri 
and  operates  motor  vehicles  into,  out  of,  or  through 
this  state  as  a for  hire  motor  c arrier  and  who 
has  complied  with  the  laws  of  the  state  of  his  or 
its  residence  and  paid  all  fees  required  by  the 
state  of  his  or  its  residence  shall  not  be  requir- 
ed to  pay  fees  prescribed  in  section  390.110,  RSMo 
1949;  provided,  that  the  provisions  of  this  sec- 
tion shall  be  operative  as  to  a motor  vehicle  or 
motor  vehicles  owned  by  a nonresident  of  this  state 
when  operated  for  hire  in  Missouri  only  to  the  ex- 
tent that  under  the  laws  of  the  state,  country,  or 
other  place  of  residence  of  such  nonresident  motor 
carrier  like  exemptions  are  granted  to  residents 
of  Missouri  who  may  be  conducting  similar  motor 
carrier  operations  for  hire  in  the  state  of  such 
nonresident ." 

It  will  be  observed  from  a reading  of  the  above  that  the 
authority  of  the  Missouri  Public  Service  Commission  to  enter  into 
reciprocity  contracts  relates  only  to  matters  involving  the  Public 
Service  Commission  and  fees  collected  by  that  body.  It  does  not 
extend  to  the  licensing  and  registration  of  motor  vehicles,  which 
is  the  subject  of  your  inquiry  and  the  subject  of  Paragraph  B of 
the  reciprocity  agreement  quoted  above.  In  brief,  wo  believe  that 
Paragraph  B deals  with  a matter  which  is  beyond  the  scope  of  the 
Missouri  Public  Service  Commission,  and  that  in  regard  to  it  the 
Commission  cannot  therefore  bind  the  State  of  Missouri  in  a reci- 
procity agreement,  and  that,  therefore  Paragraph  B cannot  be  con- 
sidered in  determining  whether  reciprocity  exists  between  Missouri 
and  Michigan,  but  that  this  matter  will  have  to  be  determined  by 
an  examination  of  the  laws  of  these  two  states  on  these  points. 

The  heciprocity  Law  of  Missouri  is  found  in  Section  301.270 
RSMo  1949,  and  reads  as  follows: 

"A  nonresident  owner,  except  as  otherwise  herein 
provided,  owning  any  motor  vehicle  which  has  been 
duly  registered  for  the  current  year  In  the  state, 
co\jntx*y  or  other  place  of  which  the  owner  is  a 
resident  and  which  at  all  times  when  operated  in 
the  state  has  displayed  upon  it  the  number  plate 
or  plates  Issued  for  such  vehicle  in  the  place  of 
residence  of  such  owner  may  ooacate  or  permit  the 
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operation  of  such  vehicle  within  this  state  with- 
out registering  such  vehicle  or  payinfe  any  fee 
to  this  state,  provided  that  the  provisions  of 
this  section  shall  be  operative  as  to  a vehicle 
owned  by  a nonresident  of  this  state  only  to  the 
extent  that  under  the  law3  of  the  state,  country 
or  other  place  of  residence  of  such  nonresident 
owner  like  exemptions  are  granted  to  vehioles 
registered  under  the  laws  of  and  owned  by  resi- 
dents of  this  state." 

From  the  above  it  will  be  seen  that  a motor  vehiolo  which  is 
owned  by  a resident  of  Michigan,  and  which  has  been  duly  register- 
ed for  the  current  year  in  and  by  the  State  of  Michigan,  may  be 
operated  by  such  owner  or  operated  by  his  permission  in  the  State 
of  Missouri,  without  registering  said  motor  vehicle  in  Missouri, 
or  paying  any  registration  fee  in  Missouri,  only  if  a like  motor 
vehiole  duly  registered  for  the  current  year  in  Missouri  would 
have  the  same  privilege  in  Michigan. 

We  would  now  direct  your  attention  to  Section  257 .21+3,  Pub- 
lic and  Local  Acts  of  Michigan,  Session  of  1949,  the  reciprocity 
law  of  Michigan,  which  reads: 

"257.243.  Nonresident  owners;  exemption,  trans- 
portation for  hire,  pleasure,  carrying  on  busi- 
ness. (M.3.A.  9.19d3) 

"Sec.  243.  (a)  A non  resident  owner,  except  as 
otherwise  provided  in  this  section,  owning  any 
foreign  vehicle  of  a type  otherwise  subject  to 
registration  hereunder  may  operate  or  permit 
the  operation  of  such  vehicle  within  this  state 
without  registering  such  vehicle  in,  or  paying 
any  fees  to,  this  state  subject  to  the  condition 
that  such  vehicle  at  all  times  when  operated  in 
this  state  is  duly  registered  in,  and  displays 
upon  it  a valid  registration  certificate  and 
registration  plate  or  plates  issued  for  such 
vehicle  in  the  place  of  residence  of  such  owner. 

" (b)  A nonresident  owner  of  a foreign  vehiole 
operated  within  this  state  for  the  transporta- 
tion of  persons  or  property  for  compensation  or 
for  the  transportation  of  merchandise,  for  a per- 
iod exceeding  10  days,  shall  register  such  ve- 
hicle and  pay  the  same  fees  therefor  as  is  re- 
quired with  reference  to  like  vehicles  owned  by 
residents  of  this  state. 
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M(c)  A nonresident  owner  of  a pleasure  vehicle 
otherwise  subject  to  registration  under  this  act 
shall  not  operate  the  same  for  a period  exceed- 
ing 90  days  without  securing  registration  in  this 
state . 

"(d)  Every  nonresident,  including  any  foreign 
corporation  carrying  on  business  within  this 
state  and  owning  and  operating  in  such  business 
any  vehicle  subject  to  registration  as  provided 
in  this  chapter,  shall  be  required  to  register 
each  such  vehicle  and  pay  the  same  fee  therefor 
as  is  required  with  reference  to  like  vehioles 
owned  by  residents  of  this  state." 

From  the  above,  we  believe  that  a commercial  motor  vehicle 
owned  by  a resident  of  Missouri  and  licensed  in  Missouri,  operat- 
ing within  the  State  of  Michigan,  engaged  in  the  transportation 
of  persons  or  property  for  compensation  for  a period  exceeding 
ten  (10)  days,  is  subject  to  be  licensed  by  the  State  of  Michigan. 
Also,  in  view  of  Paragraph  (d)  of  Section  257.243  of  the  Public  and 
Local  Acts  of  Michigan,  supra,  tha,t  a resident  of  Missouri  carry- 
ing on  a business  in  the  Statfe  of  Michigan,  who  owns  and  operates 
in  such  business  any  motor  vehicle  subject  to  registration  in  the 
State  of  Michigan,  would  be  required,  at  once,  to  register  each 
vehicle  and  pay  the  same  fee  therefor  as  is  required  with  reference 
to  liko  vehicles  owned  by  residents  of  the  State  of  Michigan. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  a commercial  motor  ve- 
hicle owned  by  a resident  of  Michigan  and  licensed  by  the  State  of 
Michigan,  operating  within  the  State  of  Missouri,  engaged  in  the 
transportation  of  persons  or  property  for  compensation  fox-  a period 
exceeding  ten  (10)  days,  is  subject  to  be  licensed  by  the  State 
of  Missouri.  It  is  our  further  opinion  that  a resident  of  the  State 
of  Michigan,  carrying  on  a business  in  the  State  of  Missouri,  who 
owns  and  operates  in  such  business  any  commercial  motor  vehicle  sub- 
ject to  registration  in  the  State  of  Missouri,  would  at  once,  be  re- 
quired to  register  each  such  vehicle  and  pay  the  same  fee  therefor 
as  is  required  with  reference  to  liko  vehicles  owned  by  a resident 
of  the  State  of  Missouri. 

The  foregoing  opinion,  which  1 hereby  approve,  was  piepared  by 
my  Assistant,  Mr,  Hugh  P.  Williamson. 


Very  truly  yours. 


HPW/ld 


JOHN  M.  DALTON 

Attorney  General 


COUNTY  HEALTH  CENTERS:  The  several  counties  of  Missouri  are 

liable  for  all  the  expense  of  holding 
ELECTION  EXPENSES:  a general  election  in  this  State  at 

which  County  Health  Center  Trustees 
are  elected* 


April  25,  1933 


Harry  C.  Watkins 
Clerk  of  the  County  Court 
Scott  County 
Benton,  Missouri 

Dear  Mr.  Watkins: 

This  will  be  the  opinion  you  requested  from 
this  office  whether  the  Trustees  of  the  County  Health 
Center  of  Scott  County,  Missouri,  are  authorized  by 
law  to  direct  payment  out  of  the  Health  Center  funds 
of  said  county  of  expenses  of  printing  ballots  and 
ballot  publication  pertaining  to  the  election  of  Trustees 
of  such  County  Health  Center  incurred  at  the  general 
election  in  1952  in  said  county.  Your  letter  submitting 
this  question  to  this  office  for  an  opinion  states: 

"After  the  1952  General  Election  bills 
of  expense  in  connection  with  the  print- 
ing of  ballots  and  ballot  publication 
pertaining  to  the  election  of  health 
center  trustees,  as  provided  in  House 
Bill  No*  307,  6bth  General  Assembly, 
were  referred  to  the  board  of  trustees 
of  the  county  health  center  for  pay- 
ment* 

"The  board  of  trustees  declined  to  pay 
such  expense  bills  resulting  from  the 
election  and  later  suggested  that  the 
Prosecuting  Attorney  request  an  official 
opinion  from  your  office  as  to  whether 
or  not  the  board  had  authority  to  pay 
these  bills*  In  reply,  the  Prosecuting 
Attorney  advised  the  board  that  the  ques- 
tion was  so  acederaic  he  did  not  feel 
Justified  in  asking  for  the  opinion* 

"Since  the  board  of  trustees  of  the 
county  health  center  still  deolines  to 
pay  such  bills,  I an  directed  by  the 
County  Court  to  ask  that  you  consider 
this  letter  as  a formal  request  for 
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opinion  as  to  whether  or  not  it  is 
permissable  for  board  of  trustees 
of  the  county  health  center  to 
authorize  payment,  from  health  center 
funds,  of  bills  of  expense  covering 
the  printing  of  the  ballots  and  offi- 
cial publication  of  such  ballot  in 
connection  with  the  election  of  health 
center  trustees  under  House  Bill  No, 

307#  66th  General  Assembly •" 

Section  205* 0l|0,  Laws  of  Missouri,  1951*  Pag©  78l* 
in  Subsection  1,  provides  that  candidates  for  the  offices 
of  County  Health  Center  Trustees  shall  each  file  with  the 
Clerk  of  the  County  Court  announcement  of  candidacy  for 
such  office;  that  if  there  is  not  a sufficient  number  of 
announcements  for  Trustees  filed,  the  County  Court  shall 
appoint  Trustees  to  fill  all  vacancies  on  the  Board  who 
shall  serve  until  the  next  general  election;  and  in  Sub- 
section 2 it  is  provided  that  the  County  Court  shall  pre- 
pare a separate  ballot  for  the  use  of  voters  for  election 
of  Trustees,  said  section  upon  such  requirements  reads, 
in  part,  as  follows: 

"1*  Each  candidate  for  the  office  of 
health  center  trustee  shall  file  with 
the  county  clerk  an  announcement  of 
candidacy  in  writing  not  later  than 
thirty  days  before  the  general  elec- 
tion* The  announcement  shall  indicate 
whether  the  individual  is  a candidate 
for  a full  or  an  unexpired  term  of  a 
named  predecessor.  No  filing  fee  shall 
be  required  to  be  paid  upon  the  filing 
of  any  announcement.  If  announcements 
of  a sufficient  number  of  trustees  are 
not  filed,  the  county  court  shall  ap- 
point such  trustee  or  trustees  as  may 
be  necessary  to  fill  all  vacancies  on 
the  board  which  result  from  the  expira- 
tion of  the  term  of  any  trustees  and 
any  such  appointee  shall  serve  until 
the  next  general  election  when  a trustee 
shall  be  elected  to  fill  the  remainder 
of  the  unexpired  term. 

"2.  The  county  court  shall  prepare  a 
separate  ballot  containing  the  names 
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of  all  candidates  who  have  announced 
for  trustee  which  shall  not  contain 
any  designation  of  the  political  party 
affiliation  of  any  candidate  for  trustee. 

The  ballots  shall  designate  the  number 
of  trustees  to  be  elected  and  shall 
state  whether  any  of  the  trustees  is 
to  be  elected  for  an  unexpired  term, 
and  shall  be  in  form  substantially 
as  follows:" 

Subsection  3 of  said  Section  205>.Olj.O,  Laws  of 
Missouri,  1951#  Page  782,  respecting  the  furnishing  of 
ballots  and  the  return  of  the  vote  by  the  election  of- 
ficials of  the  election  of  County  Health  Center  Trustees, 
reads  as  follows: 

"3.  Such  ballots  shall  be  furnished 
to  the  election  officials  of  each  pre- 
cinct in  the  county  and  shall  be  voted 
by  the  qualified  voters  therein  in  the 
same  manner  as  other  ballots  are  fur- 
nished and  voted.  The  election  offi- 
cials shall  make  return  of  the  vote  for 
candidates  for  trustee  to  the  county 
court  in  the  same  manner  as  required 
for  the  return  of  the  vote  for  candi- 
dates for  other  offices.  The  candidates 
receiving  the  highest  number  of  votes 
for  the  offices  of  trustee  to  be  filled 
shall  be  declared  elected  by  the  county 
court  which  shall  issue  commissions  to 
the  elected  trustees." 

The  terras  quoted  from  Section  205.0lj.0,  Laws  of 
?Aissouri,  1951#  Pag*  78l,  clearly  establish  that  the  of- 
fices of  Trustees  of  County  Health  Centers  are  public 
offices.  Y/e  observe  from  Subsection  1 of  said  Section 
205«0lj.0,  that  each  candidate  for  the  office  of  Health 
Center  Trustee  must  file  with  the  County  Clerk  an  announce- 
ment of  his  candidacy,  in  writing,  not  later  than  thirty 
days  before  the  general  election.  This  is  the  procedure 
required  of  all  other  public  officers  in  every  county  of 
this  State  who  become  candidates  for  public  office  in 
primary  nominating  elections.  The  Legislature  had  the 
undoubted  right  in  its  purpose  and  design  to  remove  County 
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Health  Center  Trustees  and  their  elections  from  political 
affiliations  to  require  the  declaration  of  the  candidacy 
of  each  Trustee  to  be  filed  thirty  days  before  the  general 
election  at  which  such  offices  would  be  filled  by  the 
voters  of  the  county.  This  the  Legislature  did  in  said 
Subsection  1 which  requires  Trustees  of  the  offices  of 
County  Health  Centers  to  be  filled  at  the  general  election. 

Subsection  2 of  said  Section  205.040,  provides 
that  the  County  Court  shall  prepare  the  ballot  and  the 
form  of  the  ballot  to  be  used  at  the  general  election 
for  filling  the  offices  of  Trustees  of  County  Health  Centers. 

Subsection  3 of  said  Section  205»0l|0,  provides 
that  such  ballots  to  be  voted  by  the  electors  to  fill  the 
offices  of  County  Health  Center  Trustees  shall  be  furnish- 
ed to  the  election  officials  of  each  precinct  in  the  county 
and  shall  be  voted  by  the  qualified  voters  therein  in  the 
same  manner  as  other  ballots  are  furnished  and  voted.  This, 
we  believe,  undoubtedly  means  that  such  ballots  are  to  be 
furnished  and  voted  under  the  general  election  laws  of  this 
State.  Said  Subsection  3 further  provides  that  the  election 
officials  shall  make  return  of  the  vote  for  candidates  for 
such  Trustees  to  the  County  Court  in  the  same  manner  as  re- 
quired for  the  return  of  the  vote  for  candidates  for  other 
offices.  This,  too,  means  that  the  same  methods  shall  be 
used  by  the  election  officials  and  such  duties  in  the  cast- 
ing up  of  the  votes  for  such  Trustees  shall  be  performed 
by  the  same  officers  and  in  the  same  manner  as  are  votes 
cast  up  for  other  officers.  Said  Subsection  3 further 
provides  that  the  candidates  receiving  the  highest  number 
of  votes  for  the  offices  of  Trustees  shall  be  declared 
elected  by  the  County  Court  which  shall  issue  commissions 
to  the  elected  Trustees. 

Your  letter  states  that  the  expense  of  printing 
ballots  and  ballot  publication  occurred  incident  to  the 
election  of  County  Health  Center  Trustees  in  your  county 
in  connection  with  the  general  election  held  in  1952  in 
said  county. 

Section  1 of  Article  VIII  of  the  Constitution  of 
Missouri,  19^5#  fixes  the  time  of  the  general  election  in 
this  State  as  follows: 

11  The  general  election  shall  be  held  on 
the  Tuesday  next  following  the  first 
Monday  in  November  of  each  even  year, 
unless  a different  day  is  fixed  by  law, 
two-thirds  of  all  members  of  each  house 
assenting." 
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Subsection  2 of  Section  1*020,  RSMo  1949*  defines 
"general  election"  as  follows: 

"'General  election 'means  the  election 
required  to  be  held  on  the  Tuesday  suc- 
ceeding the  first  Monday  in  November, 
biennially*" 

There  are  numerous  sections  of  Chapter  111  of  the 
Revised  Statutes  of  Missouri,  1949*  under  the  title  of 
"Suf forage  and  Elections",  providing  that  every  kind  of 
expense  incident  to  the  preparation  for  and  the  holding 
of  a general  election  shall  be  borne  by  the  respective 
counties  in  this  State*  We  are  here  concerned  specifi- 
cally under  your  request  in  determining  who  shall  pay  the 
cost  of  printing  ballots  and  ballot  publication  pertain- 
ing to  the  election  of  County  Health  Center  Trustees* 
Section  111*400,  providing  for  the  printing,  distribu- 
tion and  payment  therefor  of  ballots  at  elections  for 
public  officers  which,  of  course,  would  include  the  separate 
ballot  for  use  in  voting  for  County  Health  Center  Trustees, 
reads  as  follows: 

"All  ballots  cast  in  elections  for 
public  officers  within  this  state 
shall  be  printed  and  distributed 
at  public  expense,  as  herein  pro- 
vided* The  printing  of  the  ballots 
and  of  the  cards  of  instruction  for 
the  electors  in  each  county,  and  the 
delivery  of  the  same  to  the  election 
officers,  as  provided  in  section 
111*480,  shall  be  a county  charge, 
except  where  the  officers  to  be  voted 
for  are  exclusively  city  officers, 
in  which  case  such  printing  and  de- 
livery shall  be  a city  charge,  the 
payment  of  which  shall  be  provided 
for  in  the  same  manner  as  the  payment 
of  other  county  or  city  expenses.” 

The  last  above  quoted  statute  of  the  election  laws 
of  this  State  makesit  conclusive  that  the  expense  of  print- 
ing the  ballots  and  holding  general  elections  in  the  countie 
in  this  State  must  be  paid  by  the  county  whether  the  duty 
performed  which  incurs  such  expense  is  performed  by  the 
County  Court,  or  the  County  Clerk*  It  is,  therefore,  plain 
that  the  county  is  liable  for  the  expense  incurred  in  pre- 
paring for  and  in  holding  a general  election  at  the  time 


Honorable  Harry  C.  Watkins: 

fixed  by  the  Constitution  and  the  statutes  cited  herein, 
including  the  election  of  Trustees  for  County  Health  Centers 
in  any  such  county,  and  that,  since  there  is  no  section  with- 
in the  County  Health  Center  Act,  Laws  of  Missouri,  1951* 

Pages  779  to  784#  inclusive,  imposing  the  duty  or  obliga- 
tion upon  the  County  Health  Center  to  pay  for  any  items  of 
such  costs,  the  Trustees  of  such  County  Health  Centers  in 
the  several  counties  of  this  State  are  not  liable  therefor, 
and  have  no  authority  to  pay,  or  direct  the  payment,  out 
of  the  County  Health  Center  Funds  the  expense  of  printing 
the  ballots  or  ballot  publication  pertaining  to  the  elec- 
tion of  County  Health  Center  Trustees  in  Scott  County, 
Missouri,  at  the  general  election  in  1952* 

As  stated  hereinabove,  there  are  numerous  other 
sections  of  Chapter  111,  respecting  the  conduct  of  general 
elections,  which  provide  that  the  various  items  of  expense 
shall  be  paid  by  the  respective  counties  of  the  State  hold- 
ing such  election.  Section  111,350,  RSMo  1949#  provides 
that  judges  and  clerks  of  the  election  and  in  returning  the 
poll  books  and  ballots  to  the  County  Clerks  office  shall 
be  paid  out  of  the  county  treasury. 

Section  111,480,  RSMo  1949#  provides  that  the  County 
Clerk  shall  cause  the  sheriff  of  the  comity  or  his  deputy 
to  transfer  ballots  to  the  judges  of  election  before  the 
polls  are  open,  such  officer  to  be  allowed  reasonable  com- 
pensation therefor,  to  be  provided  for  by  the  County  Court, 

Section  111,490#  ^S’'o  1949#  requires  the  sheriffs 
of  their  respective  counties  to  provide  ballot  boxes  at  the 
expense  of  their  counties  for  general  elections.  These  are 
some,  if  not  all,  of  the  separate  sections  of  the  election 
laws  imposing  the  cost  of  holding  general  elections  upon 
the  counties.  There  is  no  statute  in  this  State  to  the  con- 
trary. 


CONCLUSION 

It  is,  therefore,  the  opinion  of  this  office,  in 
conformity  with  the  provisions  of  the  County  Health  Center 
Act,  Laws  of  ?<issouri,  1951*  Page  779  (H.B.  307— 66th 
General  Assembly)  and  in  conformity  with  the  general  elec- 
tion laws  of  this  State,  set  forth  in  Chapter  111,  RSMo  1949, 
some  sections  of  which  and  parts  of  other  sections  of  such 
chapters  have  been  q oted  herein,  that  the  respective  counties 
in  this  State,  rtiere  candidates  for  the  offices  of  Trustees 
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of  the  County  Health  Centers  are  to  be  elected,  are  liable 
for  and  are  obligated  to  pay  the  expense  covering  the 
printing  of  the  separate  ballots  in  connection  with  the 
election  of  County  Health  Center  Trustees,  and  that  such 
County  Health  Center  Trustees  have  no  authority  to  pay  or 
to  order  the  payment  out  of  the  County  Health  fund  of  any 
of  the  expense  incident  to  such  election,  including  the 
printing  of  such  ballots  or  the  official  publication  there- 
of. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  George  W.  Crowley. 

Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 

GWD : irk 
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SHERIFFS : 

SALARY : 


County  Court  may  not  pay  sheriff  money 
in  lieu  of  living  quarters. 


June  26,  195} 


Honorable  Charles  A,  Weber 
Prosecuting  Attorney  of 

Ste,  Genevieve  County 
Ste,  Genevieve,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  office  v/hich  request  reads  as  follows: 

"I  respectfully  reouest  an  Opinion 
on  the  following  set  of  facts: 

"Section  57.430  R.S.  Mo.  1949 
provides  ’In  addition  to  the 
compensation  provided  in  Sec- 
tions 57.390  and  57.400  the 
county  court  may  in  its  dis- 
cretion furnish  living  quarters 
for  the  sheriff. ’ 

"Since  there  are  no  living  quarters 
provided  for  the  sheriff  in  this  county, 
the  county  court  would  like  to  know 
whether  under  this  Section  if  it  would 
be  permissible  for  the  court  to  pay  a 
certain  sum  each  month  to  the  sheriff  in 
lieu  of  his  living  quarters." 

We  note  first,  Ste.  Genevieve  County  is  a county  of  the 
fourth  class.  The  compensation  of  the  sheriff  of  a county  of 
the  fourth  class  is  fixed  at  a specified  salary  by  Section  57.400, 
RSMo  1949.  In  addition  thereto,  Section  57.420,  to  which  you  refer 
provides : 
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nIn  addition  to  the  compensation 
provided  in  sections  57.390  and 
57.400  county  court  may,  in  its 
discretion,  furnish  living  quarters 
for  the  sheriff.” 

Prior  to  answering  your  inquiry,  we  wish  to  make  refer- 
ence to  certain  rules  of  statutory  construction  in  aid  thereof. 

A statute  must  be  so  construed  so  as  to  ascertain  and  give 
effect  to  the  legislative  intent,  Wentz  v.  Price  Candy  Co., 

175  S.  W.  (2d)  352,  and  a county  court  can  allow  compensation 
to  county  officials  only  where  authority  so  to  do  is  conferred 
by  statute,  and  then  only  in  the  manner  provided.  The  latter 
rule  is  stated  in  the  case  of  Nodaway  County  v.  Kidder,  129  S.V<. 
(2d)  #51,  1.  c.  360,  as  follows: 

”The  general  rule  is  that  the 
rendition  of  services  by  a public 
officer  is  deemed  to  be  gratuitous, 
unless  a compensation  therefor  is 
provided  by  statute.  If  the  statute 
provides  compensation  in  a particular 
mode  or  manner,  then  the  officer  is 
confined  to  that  manner  and  is  enti- 
tled to  no  other  or  further  compensa- 
tion or  to  any  different  mode  of 
securing  same.  Such  statutes,  too 
must  be  strictly  construed  as  against 
the  officer.  * * *" 

Section  57.400,  RSKo  1949,  specifies  the  actual  cash  re- 
muneration of  the  sheriff  of  the  county  of  the  fourth  class. 
Such,  we  believe,  would  preclude  any  other  remuneration  in  the 
medium  of  cash  unless  directly  authorized  by  statute.  Section 
57.420  specifies  a different  type  of  remuneration,  i.e.,  living 
quarters.  Having  specified  the  mode,  it  is  our  opinion  that  a 
certain  sum  could  not  be  paid  to  the  sheriff  in  lieu  of  such 
living  quarters. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  the 
county  court  cannot  pay  to  the  sheriff  a certain  sum  in  lieu 
of  living  quarters  where  no  such  living  quarters  are  furnished 
by  the  county  as  authorized  by  Section  57*420,  R.  S.  $'*0.1949* 
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The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Mr.  D.  D.  Guffey. 

Very  truly  yours, 


JOHN  M.  DALTON 
Attorney  General 


D G:hr 


An  individual  member  o:  rbe  Industrial 
WORKMEN'S  COMPENSATION:  Commission  of  this  State  may  approve 

compromise  settlements  made  by  parties 
SETTLEMENTS  & BEARINGS:  to  a claim  for  compensation.  He  may  not, 

however,  hold  a hearing  on  a claim  after 
an  award  is  made  thereon  by  a Referee  and 
after  the  claim  has  reached  the  full  Com- 
mission on  review,  under  Section  2 87J480, 
RSMo  1949. 

March  10,  1953 


Honorable  Gordon  P.  elr 
Chairman 

Industrial  Commission  of  Missouri 
epartment  of  Labor  and  Industrial 
Relations 

Jefferson  City,  Missouri 
Dear  Chairman  Weir: 

This  will  be  the  opinion  you  reouested  recently 
by  letter  for  clarification  of  what  your  letter  states 
is  one  point  in  an  opinion  issued  by  this  office  January 
21,  19  "2,  to  honorable  Carl  T.  Henry  then  the  Chairman 
of  the  Industrial  Commission  of  'issouri.  Your  letter 
requestin'*  an  opinion  reads  ns  follows: 

"On  January  21,  1952  your  department 
wrote  an  opinion  to  Mr.  Carl  J.  Henry, 
Chairman  of  the  Industrial  Commission, 
with  reference  to  the  authority  of  the 
Industrial  Commission  of  Missouri,  or 
an  individual  member  of  the  Commission 
or  a rnforee,  to  approve  settlements 
at  any  time,  including  cases  on  appeal. 

"We  would  like  an  official  opinion 
clarifying  one  point  in  this  opinion 
and  that  is,  'after  an  award  has  been 
made  by  a referee  of  the  division  of 
.’orkmen's  Compensation  and  an  applica- 
tion for  reviow  has  been  made  to  the 
Industrial  Commission  by  either  party, 
what  authority  does  an  individual  member 
of  the  Commission  then  have  to  hold  a 
henrxng  and  malce  a settlement  without 
the  knowledge  of  the  full  Commission  that 
such  hearing  is  to  be  held  for  the  purpose 
of  makin-  a settlement*? 

"An  early  re ?ly  to  this  will  be  greatly 
appreciated." 
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We  have  carefully  reviewed  the  said  opinion  of 
January  21,  1952.  Your  particular  question  is,  what 
authority  does  an  individual  member  of  the  Industrial 
Commission  of  this  State  have  to  hold  "hearings"  and 
make  a "settlement"  without  the  knowledge  of  the  full 
Commission  that  such  "hearing"  is  to  be  held  for  the 
purpose  of  making  a "settlement".  You  enclose  in  quotes 
your  question  as  stated  in  your  letter  which  would  ordi- 
narily imply  that  that  part  of  your  letter  in  quotes  is 
a part  of  the  text  of  said  opinion  of  January  21,  1952. 
This  is  not  the  case,  however.  Although  the  subject  of 
the  authority  of  a single  member  of  the  Commission  to  ap- 
prove a compromise  settlement  of  a claim  for  compensation 
at  any  time  and  the  authority  of  a single  member  of  the 
Commission  to  hold  hearings  were  both  discussed,  and  in 
the  conclusion  to  said  opinion  such  individual  members 
were  held  to  have  such  authority  in  each  instance,  the 
opinion  did  not,  as  a careful  review  thereof  discloses, 
cover  the  question  you  submit  in  your  letter  for  another 
opinion  from  this  office.  The  said  former  opinion  of 
this  office  does  hold  that,  under  the  decision  of  the 
Kansas  City  Court  of  Appeals  in  Morgan  vs.  Jewel  Const. 
Co.,  et  al.,  91  S . 7 . ( 2d ) 638,  and  other  cases  by  our 
Courts  of  Appeals  and  Supreme  Court  cited  in  said  opinion, 
and  under  present  existing  statutes,  individual  members 
of  the  Commission  do  now  have,  along  with  the  full  Com- 
mission and  Referees,  the  concurrent  authority  to  approve 
compromise  settlements  of  compensation  cases  and  to  hold 
original  hearings  on  claims  for  compensation. 

The  two  terms  "hearing"  and  "compromise  settle- 
ment" must  not  be  confused  in  the  enforcement  and  applica- 
tion of  the  sections  in  the  Act  providing  for  the  carry- 
ing out  of  both  such  proceedings.  Section  287.390,  RSMo 
1949*  authorizes  the  compromise  and  settlement  of  disputes 
between  employers  aid  employees  under  the  Act;  That  sec- 
tion was  Section  3729  in  the  Revision  of  1939,  and  was 
Section  3333  in  the  Revised  Statutes  of  1929*  Section 
287.460  is  our  present  section  in  the  Compensation  Act 
providing  for  original  and  formal  hearings  of  claims  for 
compensation;  That  section  in  the  Revision  of  1939  was 
Section  3729*  and  in  the  Revision  of  1929  was  Section  3339. 

Our  Courts  have  repeatedly  said  that  there  is  a 
clear  and  necessary  fundamental  distinction  between  the 
two  remedies  under  the  Act.  One  instance,  in  the  case  of 
LaTour  vs.  Green  Foundry  Co.,  et  al.,  93  S.'V.  (2d)  297,  the 
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St.  Louis  Court  of  Appeals,  in  speaking  of  a "rehearing 
and  review" , a step  taken  after  an  award,  as  being  differ- 
ent from  a compromise  settlement,  l.c.  301,  said: 

"•Moreover,  a rehearing  and  review  as 
provided  by  section  3340,  ending, 
diminishing,  or  increasing  compensa- 
tion previously  awarded,  can  have  no 
application  to  compromise  settlements 
under  section  3333  (Mo.  St.  Ann.  i 3333# 
p.  8267).  * * *•  Burnham  v.  Keystone 
Service  Co.  (Mo.  App.)  77  S.W.  (2d)  848, 

854.)" 

The  quote  just  given  was  a paragraph  quoted  from 
the  Burnham  case,  77  3.".  (2d)  848,  854*  The  original 
Burnham  case,  77  S.W.  (2d)  848,  very  clearly  discusses 
the  distinction  between  a hearing  and  a settlement  and 
we  believe  a reference  to  and  the  quotation  of  what  the 
Court  held  will  be  beneficial  here  in  dispelling  any  con- 
fusion which  might  exist,  with  reference  to  the  carrying 
out  of  a compromise  settlement  or  the  making  of  an  award 
upon  a formal  hearing  and  the  necessarily  differences  in 
the  effect  resulting  from  the  carrying  out  of  either  of 
said  remedies.  The  Court  on  this  point,  l.c.  8 52,  853# 
said: 


"By  the  final  agreement  and  report  of 
facts  and  the  final  report  and  receipt 
for  compensation,  every  controverted 
issue  in  the  cause  was  eliminated. 

Every  issue  was  determined  and  settled 
by  the  parties;  and  there  remained  no 
controverted  issue  in  the  cause  for 
determination  by  the  commission;  and. 
by  its  purported  award  of  December  28, 
1931#  it  determined  none.  By  its  own 
record,  it  disclosed  that,  upon  the 
evidence  gathered  upon  the  hearings 
held  by  it,  it  was  unable  to  determine 
the  extent  of  respondents  permanent 
partial  disability  and  suspended  pro- 
ceedings upon  its  part  for  further  hear- 
ing therefor,  except  upon  request  there- 
after by  respondent  for  a resetting  of 
the  case  upon  further  evidence  to  be 
produced.  No  such  request  appears  ever 
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to  have  been  made,  and  no  further  hear- 
ing appears  ever  to  have  been  held  by 
the  commission.  So  far  ns  the  record 
discloses,  the  parties  voluntarily,  of 
their  own  accord,  entered  into  the 
agreement  for  settlement,  and,  for  the 
pur poses  of  complying  with  the  require- 
ments of  section  3333*  supra,  filed  it 
with  the  commission  for  its  approval, 
in  order  to  make  it  legal,  binding,  and 
final.  The  commission  was  not  required 
or  authorized  to  make  any  award  thereon. 

All  that  it  was  required  or  authorized 
to  do  was  to  examine  the  settlement  and 
receipt,  and,  if  found  to  be  in  accord- 
ance with  the  rights  of  the  parties  under 
the  act,  approve  them  or,  if  not  so  found, 
to  reject  them.  It  did  approve  the  agree- 
ment for  settlement  so  filed  with  it  by 
the  parties  together  with  the  receipt. 

The  purported  award  by  the  commission, 
being  unauthorized,  was  without  effect 
as  an  award  under  section  334-0*  ancL  served 
no  useful  purpose.  It,  at  best,  was  a 
mere  confirmation  of  the  compromise  al- 
ready approved.  Brown  v.  Corn  Products 
Refining  Co.,  supra." 

The  Appellate  Courts  of  this  State  have  made  it 
clear  that  an  award  upon  a hearing  is  not  a settlement* 
neither  is  a compromise  settlement  upon  agreement  between 
the  parties  an  award.  This  question  was  discussed  by  the 
Kansas  City  Court  of  Appeals  in  the  case  of  Brown  vs.  Corn 
Products  lefining  Co.,  et  al.,  55  S.V*.  (2d)  706.  That 
Court,  pointing  out  the  point  of  controversy  in  the  case, 
l.c.  707*  said: 

"The  chief  point  of  controversy  between 
the  parties  and  the  main  one  for  settle- 
ment on  this  appeal  is  whether,  under  the 
facts  disclosed  by  the  record,  there  was 
a valid  compromise  and  settlement  as  con- 
templated by  section  3333*  R.S.  Mo.  1929 
(Mo.  St.  Ann  8 3333)*  or  whether  the  facts 
are  such  as  to  authorize  the  commission 
to  rehear  and  review  the  case  and  make  an 
additional  award  as  contemplated  by  section 
334-0,  R.S.  Mo.  1929  (Mo.  St. Ann.  8 3340) 
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Again,  the  Court  in  stating  the  distinction  between 
the  two  proceedings,  l.c.  710  further  said: 

-5c  * The  so-called  award  on  agreement, 
made  in  this  case  after  the  compromise 
was  reached,  approved,  and  executed,  is 
not  an  award  after  hearing  by  the  commis- 
sion of  contested  issues  authorized  under 
other  sections  of  the  statute,  -ft  * •ft.” 

The  St.  Louis  Court  of  Appeals  again  defining  this 
distinction  in  the  case  of  Dewey  vs.  Union  Electric  Light 
and  Power  Co.,  83  S.'.V.  (2d)  203*  l*c.  206,  said: 

"So  it  is  that  a voluntary  compromise 
settlement  agreement  made  and  executed 
by  the  parties  under  section  3333*  and 
approved  by  the  commission,  i3  not  there- 
after reviewable  on  the  ground  of  a 
change  in  condition;  nor  is  the  commis- 
sioner^ mere  approval  of  a receipt  for 
compensation  voluntarily  paid,  given  upon 
a mere  examination  of  the  receipt  by  the 
commission  and  without  a hearing  upon 
the  issues,  to  be  regarded  as  an  award 
within  the  contemplation  of  section  334^* 
so  as  to  be  thereafter  subject  to  modifi- 
cation and  review  by  virtue  of  its  pro- 
visions. •»•»*." 

We  are  assuming  from  the  wording  of  the  letter  that 
the  word  "hearing"  is  not  referred  to  as  a formal  hearing, 
such  as  is  provided' for  in  Section  287.460,  RSMo  1949*  but 
is  intended  to  mean,  and,  as  we 'view  all  of  the  language 
of  the  request  for  this  opinion,  does  mean,  merely  a con- 
ference hold  by  an  individual  member  of  the  Commission 
with  the  parties  to  a claim  incident  to  a compromise  settle- 
ment. If  our  understanding  of  the  wording  of  the  request 
as  just  stated  is  correct,  we  believe,  and  we  here  further 
confirm  the  said  former  opinion  of  this  office  in  that  be- 
half, that  an  individual  member  does  have  the  right  to  ap- 
prove a settlement  between  the  parties  to  a claim  for  com- 
pensation under  the  Act  oven  if  the  matter  is  pending  upon 
review  before  the  Industrial  Commission,  or  on  appeal  to 
the  Circuit  Court  or  to  the  Appellate  Courts  of  this  State. 

Our  former  opinion  of  date  January  21,  1952,  citing  the 
Tokash  case,  139  S»W.  (2d)  978,  on  pages  6 and  7 of  said 
opinion  as  authority,  so  holds. 

However,  if,  on  the  other  hand,  your  request  is  in- 
tended to  mean,  and  does  mean  to  ask  what  authority,  after 
an  award  has  been  made  by  a Referee  of  the  Division  of  Workmen’s 
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Compensation  and  the  matter  is  pending  before  the  In- 
dustrial Commission  on  an  application  for  review,  an 
individual  member  has  to  hold  a hearing,  such  as  is 
provided  in  said  Section  287.lj.6o*  and  make  an  award 
at  such  hearing,  we  think  such  individual  member  does 
not  have  such  authority.  He  may,  however,  as  said  in 
our  former  opinion,  hold  an  original  hearing  and  make 
an  award,  if  the  parties  to  a claim  submit  their  dis- 
pute to  him.  In  such  case,  however,  such  an  award  would 
not  be  a settlement.  It  has  been  held  by  our  Appellate 
Courts  in  numerous 'cases,  construing  the  terms  of  Section 
287.^80,  RSKo  1949#  respecting  the  powers  of  the  full  Com- 
mission on  review,  where  the  original  hearing  was  not 
held  before  the  full  Commission,  that  the  full  Commission 
may  conduct  a further  hearing,  take  testimony  and  change 
or  make  a different  award.'  (Pearson  vs.  Randall,  91  S.W. 
(2d)  ll6,  230  Vo.  App.  ’lId#  and  other  cases  cited,  page 
337#  Annotations  V.A.M.S.  under  Section  287.400)  • No 
such  power,  however,  is  given  to  an  individual  member  of 
the  Commission  in  Section  287*4$0  or  any  other  section 
of  the  Act.'  So,  therefore,  it  clearly  appears  from  the 
terms  of  said  Section  287.400  that  an  individual  member 
of  the  Commission,  either  with  or  without  the  knowledge 
of  the  full  Commission  could  not  hold  a hearing,  review 
evidence,  take  testimony  or  change  an  award  previously 
made  and  on  sppeal  for  review  before  the  full  Industrial 
Commission.  That  section  plainly  gives  the  full  Commis- 
sion complete  jurisdiction  to  review  a case  and  further 
conduct  a hearing  on  the  facts  at  issue  to  the  exclusion 
of  an  individual  member  of  the  Commission.  It  is  the 
view  of  this  office  that  an  individual  member  of  the  Com- 
mission would  have  the  authority  under  the  cases  cited  and 
quoted  in  the  said  former  opinion  of  this  office  dated 
January  21,  1952,  and  referred  to  in  this  opinion  with 
other  authorities  to  approve  a compromise  settlement  at 
any  time  wheresoever  a controversy  between  an  employer  and 
an  employee  under  the  Act  may  be  pending.  It  is  the  further 
view  of  this  office  that  an  individual  member  of  the  In- 
dustrial Commission  has  no  authority  to  hold  a hearing 
for  any  purpose  when  a claim  for  compensation  under  the 
Act  is  pending  before  the  full  Commission  on  review  under 
Section  287*4So  of  an  award  previously  made  by  a Referee 
in  the  case. 

We  trust  this  additional  opinion  will  be  of 
benefit  to  the  Commission  on  the  questions  submitted  to 
this  office. 
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C0NCLUS1  OH. 

It  is,  therefore,  considering  the  premises, 
the  opinion  of  this  office  that: 

1)  An  individual  member  of  the  Industrial 
Commission  of  this  State  may  approve  compromise  settle- 
ments of  claims  for  compensation  under  the  Act  between 
employers  and  employees  whenever  and  wherever  the  parties 
to  such  claims  have  agreed  upon  a settlement  and  submit 
3uch  settlement  to  such  individual  member  for  approval; 

2)  It  is  the  further  opinion  of  this  office 
that  after  an  award  has  been  made  by  a Referee  on  a 
claim  for  compensation  under  the  Act  and  the  claim  is  ' 
pending  before  the  full  Commission  by  appeal  on  review, 
an  Individual  member  of  the  Commission  has  no  authority 
to  hold  a hearing  such  as  is  provided  in  Section  287*l|°0 
for  any  purpose, 

* * 

The  foregoing  opinion,  which  I hereby  approve, 
was  prepared  by  my  Assistant,  Mr,  George  \7.  Crowley. 


Very  truly  yours. 


GWC:  irk 


JOHN  M.  DALTOH 
Attorney  General 


PROBATS  COURT: 


Duty  of  county  to  furnish  certain  legal 
publications  for  the  office  of  probate 
judge. 


I FILED  j March  11,  1953 

m 


Honorable  E.  C.  Aesthouse 
Probate  Judge  and  Ex-Officio  Magistrate 
Madison  County 
Fredericktown,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  recent  request  for  an  official  opinion 
of  this  office  which  request  reads  as  follows: 

"Could  you  give  me  an  opinion  on  whether 
the  complete  sets  or  the  part  that  applies 
to  Probate  and  Magistrate  Courts  of  Vernon’s 
Annotated  Missouri  Statutes  and  Missouri  / 

Digest  would  be  classified  under  other  nec- 
essaries as  per  Missouri  Statute,  1949, 
section  431.960?  Also,  would  Limbaugh’s 
Missouri  Practice  with  Forms,  which  concerns 
Justice  of  the  Peace  (Magistrate)  and  Probate, 
be  considered  as  necessaries? 

"Concerning  the  above,  what  effect  if  any 
would  the  action  of  the  County  Court  have  if 
they  arbitrarily  disallowed  these  items  and 
furniture  from  the  budget  without  first  grant- 
ing the  officer  a hearing?  Mo.  Stat.  1949, 

Sec.  50.740. 

"Any  information  that  you  can  give  me  in  this 
regard  will  be  greatly  appreciated." 

Section  431.060,  RSMo  1949,  to  which  you  refer  provides  as  fol- 
lows: 
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"Every  probate  court  shall  have  a seal  of 
office,  of  some  suitable  device,  the  expense 
of  which,  and  the  necessary  expense  incurred 
by  said  court  for  books,  stationery,  furniture, 
fuel  and  other  necessaries,  shall  be  paid  by 
the  county." 

At  the  outset  we  wish  to  state  that  the  appellate  courts  of  this 
state,  in  regard  to  furnishing  offices,  janitor  service,  stationery, 
postage  and  equipment  for  the  offices,  have  adopted  a liberal  policy. 
County  of  Boone  v.  Todd,  3 Wo.  140;  St.  Louis  County  v.  Ruland,  5 Mo. 
26ft;  Saylor  v.  Nodaway  County,  159  Wo.  520;  Ewing  v.  Vernon  County, 

216  Mo.  6B1  and  696;  Buchanan  County  v.  Ralls  County,  2$3  Wo.  10. 

In  the  above  noted  cases  the  statutes  under  consideration  were 
not  explicit  on  what  should  be  furnished  each  county  official,  yet  the 
courts  have  adopted  a liberal  view  in  the  interests  of  efficiency  of 
the  office  and  its  officers  in  the  performance  of  their  duties. 

Section  4#1.060,  supra,  and  particularly  in  regard  to  the  term 
"other  necessaries"  has  received  construction  by  the  Supreme  Court  of 
Missouri  on  several  occasions.  In  the  case  of  Saylor  v.  Nodaway  County, 
159  Mo.  520,  the  Supreme  Court  held  that  a probate  judge  under  this 
section  was  entitled  to  postage  stamps  used  in  his  office  and  in  the 
opinion  the  court  said: 

"By  the  same  rule  of  interpretation  the 
judgment  of  the  circuit  court  herein  must 
be  reversed,  for  in  this  case  it  was  agreed 
at  the  trial,  that  the  stamps,  for  which  the 
probate  judge  presented  his  bill  to  the  county 
court  for  allowance,  were  used  in  the  discharge 
of  the  official  business  of  his  office  and  that 
they  were  necessarily  required  in  the  perform- 
ance of  his  official  duty*  wliile  everything 
that  an  official  may  use  to  facilitate  him  in 
the  accomplishment  of  the  work  he  is  directed 
by  law  to  perform,  may  not  be  asked  to  fall 
within  the  meaning  of  the  terra  *all  other  nec- 
cessaries,1  as  used  in  section  1726,  supra, 
certainly  everything  that  he  is  directed  to 
use,  or  that  must  necessarily  be  used  in  the 
performance  of  a designated  act  or  acts  re- 
quired to  be  performed  by  him,  should  be  held 
to  be  included  within  the  meaning  of  that  term, 
unless  something  previously  or  subsequently 
used  in  the  section  or  act  so  providing,  should 
clearly  indicate  a contrary  intention." 
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In  the  case  of  Motley  v.  Pike  County,  233  Mo.  42,  the  court  held 
that  a probate  judge  was  entitled  to  janitor  service  and  an  office 
phone  and  in  its  opinion  said: 

"Nor  do  we  think  there  was  error  in  the 
allowance  for  telephone  service.  The  term 
1 other  necessaries1  as  used  in  the  statute 
is  sufficiently  broad  to  cover  this  item. 

We  are  not  living  in  the  ’dark  ages,*  but 
in  a day  of  progressiveness  and  enlighten- 
ment. Modern  business  is  transacted  by 
modem  means  and  methods.  In  this  day  of 
the  world  the  use  of  the  telephone  is  in 
many  instances  as  much  of  a necessity  in 
the  transaction  of  both  public  and  private 
business  as  is  the  postal  service.  The  use 
of  the  telephone  has  passed  the  period  of 
mere  convenience.  It  has  reached  the  period 
of  necessity.  We  are  of  the  opinion  that  the 
plaintiff  with  the  power  to  furnish  his  office 
with  ’other  necessaries*  had  the  right  to  en- 
gage telephone  service  to  facilitate  the  busi- 
ness of  his  office  with  the  general  public. 

The  testimony  is  that  it  was  necessary,  but 
even  without  testimony  we  would  have  to  know 
what  the  general  public  knows  with  reference 
to  a matter  of  this  kind." 

You  will  note  that  the  court,  in  the  Pike  County  case,  indicated 
that  a telephone  might  not  have  been  a necessity  at  one  time  but  that 
under  the  modem  methods  of  transacting  business  it  has  passed  the  period 
of  mere  convenience.  The  same  reasons,  we  believe,  would  apply  to  the 
instant  case.  Legal  publications  comprise  an  attorney*s  "tools  of  trade." 
With  an  ever  increasing  number  of  cases  reaching  the  appellate  courts 
involving  the  construction,  interpretation  and  application  of  existing 
statutes  and  constant  new  legislation  stimulated  by  a more  complex  soci- 
ety, it  becomes  incumbent  upon  an  attorney  to  rely  upon  certain  legal 
publications  if  he  is  to  adequately  and  efficiently  perform  the  duties 
enjoined  upon  him.  Such  publications,  or  access  thereto,  we  believe 
are  as  necessary  to  the  operation  of  the  office  of  probate  judge  as  fuel, 
furniture,  janitor  service,  postage  stamps  or  a telephone.  That  part  of 
Vernon’s  Annotated  Statutes  that  applies  to  the  probate  and  magistrate 
court  and  form  books,  such  as  the  one  you  have  mentioned,  would  fall 
within  such  category. 

You  next  inquire  what  effect  the  action  of  the  county  court  would 
have  if  they  arbitrarily  disallowed  these  items  from  the  budget  without 
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first  granting  the  officer  a hearing.  Section  50.740  provides  that 
it  is  the  duty  of  the  county  court  at  its  regular  February  Term  to  go 
over  the  estimates  and  revise  and  amend  the  same  in  such  a way  as  to 
promote  efficiency  and  economy  in  county  government.  Said  section 
further  provides  that  the  court  shall  give  the  person  preparing  sup- 
porting data  an  opportunity  to  be  heard.  Assuming  that  this  section 
makes  it  mandatory  to  grant  a hearing,  we  note  that  probably  the 
county  court  has  already  met  at  its  February  Term  and  therefore,  this 
question  would  be  moot. 

We  believe  that  if  the  county  court  acted  arbitrarily,  caprici- 
ously or  otherwise,  in  abuse  of  its  discretion  in  disallowing  said 
items,  such  action  could  be  reviewed  by  an  appeal  to  the  circuit  court, 
such  an  action  is  indicated  in  the  case  of  Bradford  v.  Phelps  County, 
210  S.W.  (2d)  996,  wherein  the  court,  in  its  opinion  said: 

"It  is  seen  in  the  baues  case,  supra,  the 
county  court’s  exercise  of  a discretionary 
duty  delegated  by  the  Legislature  could  have  been 
examined  by  the  circuit  court  in  an  action  of  an 
equitable  nature  when  it  was  alleged  the  county 
court  had  acted  arbitrarily,  corruptly  and  fraud- 
ulently, and  not  in  the  exercise  of  an  honest 
discretion. 

***************** 

"We  have  noticed  the  Legislature  has  seen  fit 
to  delegate  to  the  county  court  discretionary 
powers  and  duties  under  Section  10917  of  the 
County  Budget  Law-the  county  court  can  be  said 
to  be  ’the  agency  most  familiar  with  the  fiscal 
affairs  and  financial  condition  of  the  county’ 

(State  ex  rel.  Dietrich  v.  Daues,  supra;  State 
ex  rel.  Dwyer  v.  Nolte,  supra),  as  well  as  the 
agency  most  likely  to  soundly  budget  estimated 
receipts  and  expenditures  to  the  end  of  effi- 
ciency and  economy  in  county  government.  It 
seems  the  county  court’s  exercise  of  its  dis- 
cretion in  the  performance  of  its  statutory 
and  discretionary  duty  should  not  be  interfered 
with,  vacated  or  set  aside,  except  in  a case 
where  it  is  clear  the  county  court  in  acting 
abused  or  arbitrarily  exercised  its  discretion 
(or,  if  such  were  the  charge,  acted  fraudulently 
or  corruptly)." 
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CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  certain  legal 
publications  or  access  thereto,  are  "necessaries"  for  the  proper  and 
efficient  operation  of  the  office  of  probate  judge. 

We  are  further  of  the  opinion  that  if  the  county  court  acting 
within  its  discretion,  arbitrarily,  capriciously  or  fraudulently 
disallows  such  items,  such  action  may  be  reviewed  in  an  appeal  to 
the  circuit  court. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  Assistant,  Mr,  D.  D.  Guffey, 


Very  truly  yours, 


JOHN  M.  DALTON 
Attorney  General 


DDG:hr 


UNEMPLOYMENT  SECURITY:  Gordon  P.  Weir,  Director  of  the  Division 

of  Employment  Security  of  Missouri  is  the 
person  who  has  authority  to  requisition 
funds  from  the  Unemployment  Trust  Fund. 


April  8,  19^3 


Honorable  Gordon  P.  Weir 
Director 

Division  of  Employment  Security 
Department  of  Labor  and  Industrial 
Relations 

Jefferson  City,  Missouri 
De ar  Mr.  .eir: 

This  is  the  opinion,  in  compliance  with 
your  request  of  recent  date  for  an  official  opinion 
of  this  office,  respecting*  your  authority  as  Director 
of  the  Division  of  Employment  Security  of  the  Depart- 
ment of  Labor  and  Industrial  Relations  of  this  State, 
to  make  requisitions  under  the  statutes  of  this  State 
from  the  Unemployment  Trust  Fund.  Your  letter  in  that 
behalf  reads  as  follows: 

"According  to  the  requirements  of  the 
Director  of  Employment  Security,  De- 
partment of  Labor,  and  the  Fiscal  Ser- 
vice of  the  Treasury  Department,  a 
certification  by  the  Attorney  General 
with  respect  to  my  appointment  as  Director 
of  the  Division  of  Employment  Security  of 
the  Department  of  Labor  and  Industrial 
Relations  13  required  in  accordance  with 
the  following: 

" 'Treasury  Department  Requirements  for 
Withdrawals  From  the  Unemployment  Trust 
Fund.  In  order  that  State  agency  requi- 
sitions for  moneys  from  the  unemployment 
trust  fund  may  be  honored  by  the  Treasury 
Department,  whenever  the  status  of  the  per- 
son or  persons  previously  certified  has 
changed,  the  Treasury  Department  requires 
that  the  following  must  be  submitted  direct- 
ly to  it: 
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n,A.  An  original,  signed  opinion  or 
certification  by  the  attorney 
general  of  the  State,  or  a cer- 
tified copy  thereof,  that  the 
individual  over  whose  signature 
the  requisitions  are  made  has 
duly  constituted  authority  under 
the  State  law  and  under  resolu- 
tion of  the  State  agency,  if  re- 
quired by  law  or  regulation  to 
make  such  requisitions.  If  such 
qualified  individual  delegates 
his  authority  to  requisition  funds 
from  the  unemployment  trust  fund, 
the  opinion  shall  contain  reference 
to  the  authority  for  such  delegation 
of  power." 


Section  208.210,  Laws  of  Missouri,  1951#  page  599# 
(Section  288.290,4)  provides  as  follows: 

"Moneys  shall  be  requisitioned  from 
the  Missouri  account  in  the  federal 
unemployment  trust  fund  solely  for 
the  payment  of  benefits  or  for  re- 
funds of  contributions  in  accordance 
with  regulations  prescribed  by  the 
director.  The  director  shall  from 
time  to  time  requisition  from  the 
federal  unemployment  trust  fund  such 
amounts,  not  exceeding  the  amounts 
standing  to  the  Missouri  account 
therein,  as  he  deems  necessary  for 
the  payment  of  benefits  and  refunds 
for  a reasonable  future  period.  Upon 
its  receipt  the  treasurer  shall  de- 
posit such  money  in  the  benefit  ac- 
count and  shall  issue  his  warrants 
for  the  payment  of  benefits  solely 
from  such  benefit  account.  Expen- 
ditures of  such  moneys  in  the  bene- 
fit account  and  refunds  from  the 
clearing  account  shall  not  be  sub- 
ject to  any  provisions  of  law  re- 
quiring specific  appropriations  or 
other  formal  release  by  state  offi- 
cers of  moneys  belonging  to  this 
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state  in  their  custody.  All  war- 
rants issued  by  the  treasurer  for 
the  payment  of  benefits  and  refunds 
shall  bear  the  signature  of  the 
treasurer  and  the  counter-signature 
of  the  director.  Any  balance  of 
moneys  requisitioned  from  the  federal 
unemployment  trust  fund  which  remains 
unclaimed  or  unpaid  in  the  benefit  ac- 
count after  the  expiration  of  the  period 
for  which  such  sums  were  requisitioned 
shall  either  be  deducted  from  estimates 
for,  and  may  be  utilized  for  the  pay- 
ment of,  benefits  during  succeeding 
periods,  or,  in  the  discretion  of  the 
director,  shall  be  redeposited  with 
the  secretary  of  the  treasury  of  the 
United  States  of  America,  to  the  credit 
of  the  Missouri  account  in  the  federal 
unemployment  trust  fund  as  provided  in 
subsection  3 of  this  section. " 


Under  the  provisions  of  such  subsection  4#  the 
Director  of  the  Division  has  authority  to  make  requisi- 
tions for  moneys  from  the  Unemployment  Trust  Fund. 

Section  288.190,  Laws  of  Missouri,  1951#  page 
595 > (Section  288.220,  Cumulative  Supplement,  1951# 
Missouri  Revised  Statutes)  rends,  in  part,  as  follows: 

"The  division  of  employment  security 
of  the  department  of  labor  and  in- 
dustrial relations  shall  be  under 
the  control,  management  and  super- 
vision of  a director  who  shall  be 
appointed  by  the  governor,  by  and 
with  the  advice  and  consent  of  the 
senate.  Such  director  shall  be  a 
citizen  and  qualified  voter  of  this 
state,  and  he  shall  serve  at  the 
pleasure  of  the  governor.  * # ■»." 

Section  28.060,  RSMo  1949#  respecting  the  duties 
of  the  Secretary  of  State  of  Missouri  to  record  commis- 
sions of  public  officials,  reads  as  follows: 
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"He  3hall  keep  in  his  office  an  ab- 
stract of  all  commissions  issued  and 
appointments  made  by  the  governor, 
and  shall  register  therein  the  sub- 
stance of  each  commission,  specify- 
ing the  na~’e  of  the  person  appointed, 
the  office  conferred,  the  district  or 
county  for  which  the  appointment  is 
made,  and  the  term  of  office;  and 
when  any  office  shall  become  vacant 
he  shall  enter,  in  a space  to  be  left 
for  that  purpose  a memorandum  of  such 
vacancy  and  the  occasion  thereof,  with 
a reference  to  any  evidence  deposited 
in  his  office." 

The  State  Senate  of  the  State  of  Missouri  receiv- 
ed on  March  25#  1953#  a statement,  in  writing,  from  Phil 
M.  Donnelly,  Governor  of  the  State  of  Missouri,  while  the 
State  Senate  of  Missouri  was  in  session  in  the  67th  General 
Assembly  of  the  State  of  Missouri,  informing  the  Senate 
that  he  had  appointed  Gordon  P.  ’eir  of  Greenfield,  Missouri, 
Director  of  the  Division  of  Employment  Security  of  the  Depart- 
ment of  La^or  and  Industrial  Relations  of  Missouri  for  a 
term  onding  at  the  pleasure  of  the  Governor  of  Missouri, 
and  requesting  the  confirmation  of  such  appointment  by  the 
State  Senate  of  the  State  of  Missouri;  that  said  appointment 
of  the  said  Gordon  P.  Weir  was  by  the  State  Senate  of  the 
State  of  Missouri  in  session  on  ’ irch  31,  1953#  approved 
and  confirmed,  and  the  Governor  was  by  the  State  Senate  of 
the  State  of  Missouri  so  notified  thereof,  in  writing. 

That  thereafter,  to-wit,  on  the  first  day  of  April, 
1953#  in  conformity  to  such  confirmation  by  the  State  Senate 
of  Missouri  of  said  appointment  of  the  said  Gordon  P.  Weir 
to  such  office,  Phil  M.  Donnelly,  Governor  of  the  State  of 
Missouri,  on  April  1,  1953#  appointed  and  commissioned  the 
said  Gordon  P.  Weir  of  Greenfield,  Missouri,  as  Director  of 
the  Division  of  Employment  Security  of  the  Department  of 
Labor  and  Industrial  Relations  of  Missouri  for  a terra  ending 
at  the  pleasure  of  the  Governor;  that  book  4 at  page  126  of 
the  official  records  of  the  Secretary  of  the  State  of  Missouri 
discloses  that  said  commission  and  appointment  of  the  said 
Gordon  P.  Weir  is  officially  registered  in  the  office  of  the 
Secretary  of  State  of  Missouri. 

CONCLUSION 

It  Is,  therefore,  the  opinion  of  this  office  that 
Mr.  Gordon  P.  Weir,  Director  of  the  Division  of  Employment 
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Security  of  the  Department  of  Labor  and  Industrial 
Relations  of  Missouri  is  the  person  who  has  duly 
constituted  authority  under  the  Laws  of  Missouri  to 
make  requisitions  for  moneys  from  the  Unemployment 
Trust  Fund. 

The  foregoing  opinion,  which  I hereby  approve, 
was  prepared  by  my  Assistant,  Mr,  George  W,  Crowley. 


Yours  very  truly. 


JOHN  M,  DALTON 
Attorney  General 

GWCrirk 
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CRIMINAL  PROCEDURE : 

TRIAL  MAGISTRATE  TO  AFFORD 
CONSULTATION  TIME  TO  DEFENDANT, 
WHEN : 


When  defendant  is  arraigned  on 
misdemeanor  charge,  in  magistrate 
court  magistrate  must,  before 
accenting  plea  afford  defendant 
sufficient  time  and  opportunity 
to  consult  attorney  and  a friend. 
If  necessary,  he  must  continue 
case  until  defendant  is  accorded 


such  rights.  Prosecuting  attorney 
who  instituted  misdemeanor  case 
.statute  before  magistrate,  not  required  by 

/to  be  present  when  guilty  plea  made  and  sentence  entered 
but  he  is  entitled  to  $5.00  statutory  conviction  fee 
whether  present  or  absent. 


May  19,  1953 


Honorable  E.  C.  Westhouse 
Probate  Judge  and  Ex-officio 
Magistrate 
Madison  County 
Fredericktown,  Missouri 

Dear  Sir: 

This  is  to  acknowledge  receipt  of  your  recent  request  for 
a legal  opinion,  which  reads  as  follows: 

"What  in  your  opinion  does  Ex  parte 
Stone,  255  S.W.  2d  155  hold  and  how 
can  it  be  reconciled  with  the  follow- 
ing RSMo  1949  Statutes:  Sections 
543. 030  and  543.1*0? 

"Does  the  case  hold  that  the  defendant, 
and  then  only  after  his  arraignment,  must 
be  * afforded  time  and  opportunity  to  con- 
sult with  an  attorney  and  a friend*  before 
his  plea  of  guilty  can  be  accepted?  If 
the  case  does  so  hold,  would  it  also  apply 
no  matter  whether  a warrant  had  been  issued 
or  whether  a summons  had  been  given  by  a 
State  Trooper  to  appear  and  answer  a mis- 
demeanor charge  to  be  filed  in  Magistrate 
Court? 

"Can  this  case  and  the  statutes  quoted 
above  be  reconciled  by  saying  that  the 
Court  upon  its  own  motion  (RSMo  1949, 

Sec*  543.120)  must  grant  a continuance 
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In  all  cases  after  arraignment  and 
before  any  plea  of  guilty  can  be  ac- 
cepted? Meaning  of  course  that  this 
Statute,  RSKo  1949,  Section  558.380,  is 
good  ground  for  a continuance. 

"I  have  another  question  on  a different 
point.  Is  it  necessary  that  the  Prose- 
cuting Attorney  be  present  in  Magistrate 
Court  when  the  defendant  is  arraigned  and 
pleads  guilty  to  a misdemeanor  charge? 

If  not,  should  the  $5*00  Prosecuting  At- 
torney fee  be  taxed  as  costs  against  the 
defendant,  no  matter  if  the  Prosecuting 
Attorney  is  or  is  not  present? 

"I  would  appreciate  your  opinion  on  both 
these  questions." 

In  regard  to  the  first  inquiry,  and  in  answer  to  the  first 
part  of  same,  it  is  our  thought  that  the  very  recent  case  of 
Ex  Parte  Stone,  255  S.  V*  (2d)  155,  in  effect  holds  that  the 
right  of  counsel  is  guaranteed  to  one  accused  of  crime  before  he 
is  compelled  to  plead  to  a criminal  charge,  by  Supreme  Court  Rules 
21.14  and  29.05,  and  Sections  544.170  and  553.330,  RSMo  1949.  That 
in  every  criminal  case  pending  before  a magistrate,  it  is  the  duty 
of  the  court  to  afford  the  defendant  such  time  or  opportunity  to 
consult  an  attorney  and  a friend  as  may  be  necessary,  before  a 
plea  of  guilty  is  accepted,  and  that  it  should  appear  of  record 
that  such  time  and  opportunity  has  been  afforded  the  accused,  and 
that  unless  this  procedure  has  been  followed,  the  rights  of  the 
defendant  will  have  been  violated. 

Section  553*830,  RSMo  1949,  referred  to  above,  reads  as 
follows : 


"Any  judge,  magistrate  or  police 
judge  who  shall  accept  of  a plea  of 
guilty  from  any  person  charged  with 
the  violation  of  any  statute  or  ordinance 
at  any  place  other  than  at  the  place  pro- 
vided by  law  for  holding  court  by  said 
judge,  magistrate  or  police  judge,  or 
who  shall  accept  of  any  plea  of  guilty 
without  first  giving  the  person  charged 
with  an  offense  an  opportunity  and  reason- 
able time  to  talk  with  a friend  and  an 
attorney,  shall  be  deemed  guilty  of  a 
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misdemeanor,  and  on  conviction  shall 
be  punished  by  a fino  of  not  exceeding 
one  hundred  dollars,  or  by  imprisonment 
in  the  county  jail  not  exceeding  three 
months,  or  by  such  fine  and  imprisonment; 
and  in  addition,  shall  forfeit  his  office." 

Section  13(a),  Article  I,  Constitution  of  Missouri,  1945, 
provides  that  the  accused  in  a criminal  prosecution  shall  have 
certain  rights,  and  reads  as  follows: 

"Rights  of  accused  in  criminal  prosecutions. 
That  in  criminal  prosecutions  the  accused 
shall  have  the  right  to  appear  and  defend, 
in  person  and  by  counsel;  to  demand  the 
nature  and  cause  of  the  accusation;  to 
meet  the  witnesses  against  him  face  to 
face;  to  have  process  to  compel  the  at- 
tendance of  witnesses  in  his  behalf;  and 
a speedy  public  trial  by  an  impartial  jury 
of  the  county." 

Section  543*030,  RSMo  1949,  referred  to  in  the  opinion 
request  reads  as  follows: 

"When  the  defendant  shall  be  brought 
before  the  magistrate,  or  shall  be  held 
in  custody,  charged  by  information  with 
any  misdemeanor,  it  shall  be  the  duty 
of  the  magistrate,  unless  a continuance 
be  granted,  forthwith  to  hear  the  case 
as  herein  provided." 

Section  543*130,  RSMo  1949,  is  also  referred  to  in  said 
opinion  request,  and  reads  as  follows: 

"The  charge  made  against  the  defendant 
shall  be  distinctly  read  to  him  unless 
he  shall  waive  the  reading  of  the  same, 
and  he  must  plead  orally  thereto,  either 
guilty  or  not  guilty,  which  plea  the 
magistrate  shall  enter  on  his  record; 
or  if  the  defendant  shall  fail  or  refuse 
to  plead,  the  magistrate  shall  enter  the 
plea  of  not  guilty  on  his  record.  Such 
plea  may  be  entered  on  the  record  in  the 
following  form: 

"Comes  now  the  3aid  A B,  defendant, 
in  person,  and  having  seen  and  heard 
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read  the  information  filed  in  this 
cause,  for  plea  thereto,  says  he  is 
guilty  (or  not  guilty,  as  the  case 
may  be),  in  the  manner  and  form  as 
charged," 

The  sections  of  the  statute  quoted  above  provide  the  pro- 
cedure to  be  followed  when  one  accused  of  a misdemeanor  is  brought 
before  a magistrate,  and  also  when  a plea  is  entered  to  such  a 
charge  by  the  defendant. 

It  appears  that  the  above  quoted  sections  merely  implement 
that  part  of  the  constitutional  provision  which  guarantees  one 
accused  of  crime  the  right  to  a speedy,  public  trial,  and  prevents 
such  one  from  being  denied  his  liberty  indefinitely  while  being 
held  in  custody  awaiting  trial,  or  prevents  such  one  from  being 
charged  with  a criminal  offense  for  an  indefinite  period  of  time 
without  being  brought  to  trial  on  same. 

The  holding  in  the  case  of  Ex  Parte  Stone,  supra,  is  not 
in  conflict  with  above  quoted  constitutional  and  statutory  pro- 
visions, but  said  opinion  is  strictly  in  conformity  with  same, 
and  is  a declaration,  or  rather  a reaffirmation  of  the  rights 
guaranteed  to  persons  accused  of  crime  by  the  constitution,  and 
said  statutes.  The  opinion  in  Ex  Parte  Stone,  supra,  is  to  be 
read  and  interpreted  along  with  said  constitutional  and  statutory 
provisions. 

In  view  of  the  holding  in  said  case,  it  is  believed  that 
when  one  who  is  charged  with  a misdemeanor  by  information  is 
brought  before  a magistrate  as  provided  by  Section  543*030,  supra, 
it  shall  be  the  duty  of  the  magistrate,  unless  a continuance  is 
granted  to  hear  the  case  without  delay,  but  that  before  the  trial 
is  commenced  the  court  must  ascertain  whether  or  not  the  defendant 
has  been  afforded  sufficient  time  and  opportunity  to  consult  with 
counsel  and  a friend.  In  the  event  the  magistrate  finds  the 
defendant  has  not  been  afforded  such  rights  of  consultation,  then 
the  magistrate  must  delay  the  trial  of  the  case  until  after  the 
defendant  has  been  given  such  time  and  opportunity  as  may  be 
necessary  for  that  purpose.  Unless  the  defendant  requests  time 
to  consult  counsel  and  a friend,  then  the  court  must  of  its  own 
motion  continue  the  case  until  such  time  as  may  be  necessary  to 
allow  defendant  the  rights  to  which  he  is  entitled  in  this  respect, 
and  the  court  record  should  reflect  that  this  has  been  done.  Absent 
this  procedure  having  been  taken  by  the  magistrate,  it  is  believed 
that  the  rights  of  the  defendant  will  have  been  violated. 

When,  under  the  provisions  of  Section  543*130,  supra,  the 
defendant  pleads  guilty  to  the  misdemeanor  charge  stated  in  the 
information,  it  is  believed  to  be  the  duty  of  the  magistrate,  before 
accepting  the  plea  of  guilty  to  ascertain  whether  or  not  the  defendant 
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has  been  accorded  his  rights  to  consult  with  counsel  and  a 
friend  as  stated  above , then  under  the  holding  in  Ex  Parte  Stone, 
supra,  the  court  must  grant  sufficient  time  and  opportunity  with- 
in which  said  rights  of  the  defendant  may  be  exercised,  and  that 
the  court  should  show  that  such  time  has  been  granted  to  the 
defendant.  Unless  this  procedure  is  followed  by  the  magistrate, 
it  is  believed  that  the  defendants  rights  will  have  been  violated 
and  that  this  is  true  regardless  of  whether  the  defendant  was 
arrested  under  authority  of  a state  warrant  or  without  same  by  a 
State  Trooper,  under  the  circumstances  referred  to  in  the  opinion 
request. 

The  second  inquiry  of  the  opinion  request  asks  whether  it 
is  necessary  for  the  prosecuting  attorney  to  be  present  in  magis- 
trate court  when  the  defendant  is  arraigned  and  pleads  guilty 
to  a misdemeanor  charge,  and  if  the  $5*00  conviction  fee  of  the 
prosecuting  attorney  should  be  taxed  as  costs  regardless  of 
whether  or  not  the  prosecuting  attorney  is  present  at  the  hearing. 

Section  56.060,  RSMo  1949,  gives  the  general  duties  of  the 
prosecuting  attorney  and  reads  in  oart  as  follows: 

nThe  prosecuting  attorneys  shall  com- 
mence and  prosecute  all  civil  and 
criminal  actions  in  their  respective 
counties  in  which  the  county  or  state 
may  be  concerned,  * * *." 

de  are  unable  to  find  any  decisions  of  the  appellate  courts 
of  Missouri  which  interpret  the  meaning  intended  by  the  lawmakers 
to  be  given  this  section,  especially  to  the  terms  "commence  and 
prosecute,"  as  therein  used.  Since  the  terms  do  not  aopear  to 
have  not  been  given  any  special  meaning  by  any  statutes  or  court 
decisions,  they  are  to  be  given  their  ordinary  or  common  meaning 
as  they  relate  to  court  proceedings. 

In  the  case  of  State  v.  Packard,  250  P*  2d,  561,  the  defend- 
ant was  convicted  of  a criminal  offense  under  a Utah  statute  which 
provided  that  the  commencing  of  employment  by  one  with  any  person, 
firm  or  corporation  whose  employees  were  out  on  strike  called  by 
a nationally  recognised  union  was  a crime  unless  such  person  be 
registered  with  the  Industrial  Commission.  At,  l.c.  562,  the 
court  defined  the  term  "commence"  as  follows: 

"*  * *The  word  commence  means  •begin*  - 
•perform  the  first  act  of*  - *take  the 
first  step*  - or  *to  start*,  7 »ords  and 
Phrases,  p.  726*  In  the  context  of  the 
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term  'commencing*  seems  neither  vague 
nor  ambiguous.  It  has  a fixed  meaning 
which  is  commonly  understood.  It  would 
apply  only  to  persons  commencing  em- 
ployment anew,  that  is,  for  the  first 
time . while  the  strike  is  in  progress 
and  would  not  apply  to  former  emDloyees 
who  merely  returned  to  work  and  thus 
continued  in  employment." 

In  the  case  of  State  v.  Bowles,  70  Kansas  &21,  at  1.  c.  &27, 
the  court  quoted  the  definition  of  the  terms  "to  prosecute"  from 
American  and  English  Encyclopedia  of  Law  (2d  ed.),  Vol.  23,  page 
26S,  as  follows: 

"*To  prosecute  is  to  proceed  against 
judicially.  A prosecution  is  the  act 
of  conducting  or  waging  a proceeding 
in  court;  the  means  adopted  to  bring 
a supposed  offender  to  justice  and 
punishment  by  due  course  of  law.  It 
is  also  defined  as  the  institution  or 
commencement  and  continuance  of  a 
criminal  suit:  the  proceiss  of1  ex- 
hibiting formal  charges  against  an 
offender  before  a legal  tribunal,  and 
pursuing  them  to  final  judgment  on 
behalf  of  the  state  or  government,  as 
by  indictment  or  information.*" 

(Underscoring  ours.) 

Again  in  the  case  of  Brown  v.  Welch,  235  S.W.  997,  it  was 
held  that  the  word  "prosecute"  includes  a conviction  under  a plea 
of  guilty,  where  the  officer  performs  the  preliminary  duties  in 
instituting  the  prosecution  and  attends  the  trial  for  the  purpose 
of  prosecution,  and  at  1.  c.  997,  the  Supreme  Court  of  Arkansas 
said: 


"The  right  of  this  officer  to  demand  a 
fee  depends  upon  the  construction  of  the 
statute  applicable  to  Clay  and  certain 
other  counties.  Section  830&,  Crawford 
k Moses*  Digest,  provides  that  the  deputy 
prosecuting  attorney  shall  have  authority 
to  file  with  justices  of  the  peace  in- 
formation charging  persons  with  the  com- 
mission of  *any  offense  against  the  laws 
of  this  state,*  and  section  *3.09  reads  as 
follows: 
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n 'When  any  parson  shall  have  been 
arrested  under  a warrant  Issued  in 
accordance  with  the  provisions  of 
thi3  act,  it  3hall  be  the  duty  of 
the  deputy  prosecuting  attorney 
to  attend  and  prosecute  such  charge 
on  behalf  of  the  state,  and  he  shall 
in  like  manner  attend  and  prosecute 
on  behalf  of  the  state  in  any  crim- 
inal case  pending  before  any  justice 
of  the  peace,  or  in  the  circuit  court 
of  his  county,  when  so  requested  by 
any  such  justice  of  the  peace  or  the 
prosecuting  attorney  of  the  circuit, 
and,  in  the  event  of  a conviction,  he 
shall  be  allowed  the  same  fees  as  are 
now  allowed  by  law  to  prosecuting 
attorneys  in  similar  cases  in  the 
circuit  court.  Provided,  that  two 
may  be  appointed  for  Pulaski  county.* 

"It  i3  clear,  we  think,  that  the  prosecution 
of  a case  by  the  officer,  even  where  a plea 
of  guilty  is  interposed  before  the  trial  of 
the  cause,  entitles  him  to  the  fee.  The 
cases  cited  on  the  brief  of  counsel  show 
that  the  legal  definition  of  the  word  ’prose- 
cute,' when  used  in  this  sense,  includes  a 
conviction  under  a plea  of  guilty  where  the 
officer  performs  the  preliminary  duties  in 
instituting  the  prosecution  and  attends  the 
trial  for  the  purpose  of  conducting  the 
prosecution.  * * 

It  is  believed  that  the  definition  of  the  term  "prosecute" 
given  in  the  last  above  quoted  case  is  applicable  to  the  situation 
referred  to  in  the  second  inquiry  of  the  opinion  request,  except 
that  the  provisions  of  Section  56.060,  supra,  do  not  specifically 
require  the  prosecuting  attorney  or  his  assistants  to  attend  the 
trial  of  every  criminal  case  in  his  county.  However,  it  is  be- 
lieved that  the  duties  of  the  prosecuting  attorney  required  by  this 
section  to  "commence  and  prosecute  all  civil  and  criminal  actions," 
in  his  county,  would  necessarily  involve  the  filing  of  all  informa- 
tions in  every  criminal  case  in  his  county,  and  the  doing  of  what- 
ever duties  that  might  be  required  of  him  under  the  circumstances 
and  until  the  case  was  tried  or  otherwise  disposed  of  according  to 
law.  Such  duties  of  the  prosecuting  attorney  would  include  the 
filing  of  informations  in  misdemeanor  cases  pending  in  the  magistrat 
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courts  of  the  county  (as  information  is  the  only  method  provided 
by  which  cases  of  this  nature  may  be  prosecuted  in  magistrate 
courts,  Section  543.020  RSMo  1949).  The  prosecuting  attorney’s 
duty  to  file  informations  charging  persons  with  misdemeanors  in 
magistrate  courts  is  provided  by  Section  543.030,  RSMo  1949,  which 
reads  as  follows: 

"All  such  informations  shall  be  made 
by  the  prosecuting  attorney  of  the 
county  in  which  the  offense  may  be 
prosecuted,  under  his  oath  of  office, 
and  shall  be  filed  with  the  magistrate 
as  soon  as  practicable,  and  before  the 
party  or  parties  accused  shall  be  put 
upon  their  trial,  or  required  to  answer 
the  charge  for  which  they  may  be  held 
in  custody;  provided,  that  complaints 
subscribed  and  sworn  to  by  any  person 
competent  to  testify  against  the  accused 
may  be  filed  with  any  magistrate,  and  if 
the  magistrate  be  satisfied  that  the  ac- 
cused is  about  to  escape,  or  has  no  known  place 
of  permanent  residence  or  property  in  the  county 
likely  to  restrain  him  from  leaving  for  the  of- 
fense charged,  he  shall  immediately  issue  his 
warrant  and  have  the  accused  arrested  and  held 
until  the  prosecuting  attorney  shall  have  time 
to  file  an  information," 

The  information  referred  to  in  this  section  is  not  the 
first  step  of  the  criminal  prosecution  in  magistrate  court,  for  the 
affidavit  for  a state  warrant  authorized  by  Section  543.050,  RSMo 
1949,  is  the  first  step  or  beginning  of  such  criminal  prosecution. 
However,  the  drawing  and  filing  of  the  information  charging  a mis- 
demeanor, based  upon  the  complaint  made  in  writing  before  the 
magistrate  is  the  beginning,  or  first  duty  of  uhe  prosecuting  at- 
torney specially  provided  by  statute,  in  connection  with  cases  of 
this  kind. 

Section  543*190,  RSMo  1949*  provides  the  procedure  that  shall 
be  followed  by  the  magistrate  when  the  defendant  is  arraigned  and 
enters  a plea  of  guilty  to  a misdemeanor  charge  and  reads  as  fol- 
lows: 


"If  the  defendant  shall  plead  guilty, 
the  magistrate  shall  assess  the  punish- 
ment and  enter  the  proper  judgment  and 
in  order  thereto  he  may  hear  evidence 
touching  the  nature  of  the  case,  or 
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otherwise  ascertain  the  facts  thereof; 
but  in  no  case  shall  he  accept  the  plea 
of  the  defendant  and  assess  his  punish- 
ment without  giving  the  injured  party 
notice  and  an  opportunity  to  be  heard*" 

The  Arkansas  statute  quoted  in  Brown  v.  Welch,  supra,  re- 
quired the  deputy  prosecuting  attorney  to  commence  and  prosecute 
all  criminal  cases  in  the  proper  courts  of  his  county  when  re- 
quested by  the  prosecuting  attorney.  Upon  the  conviction  of  the 
defendant  he  was  entitled  to  receive  the  conviction  fee  provided 
by  statute,  the  same  as  the  prosecuting  attorney.  The  definition 
of  the  term  "prosecute"  given  in  the  above  case,  is  fully  appli- 
cable to  the  facts  given  in  the  opinion  request,  and  would  properly 
include  cases  in  which  a plea  of  guilty  was  made  by  the  defendant, 
thereby  entitling  the  prosecuting  attorney  to  a conviction  fee. 

The  Arkansas  statute  required  the  deputy  prosecuting  attorney  to 
prosecute  and  attend  the  trial  of  criminal  cases  in  order  to  be 
entitled  to  the  conviction  fee,  although  the  attendance  of  the 
prosecuting  attorney  or  his  assistants  is  not  specifically  re- 
quired under  any  Missouri  statutes,  consequently  this  part  of  the 
opinion  dealing  with  the  attendance  of  the  deputy  prosecuting  at- 
torney has  no  application  to  the  facts  given  in  the  opinion  request. 

While  it  is  the  official  duty  of  the  prosecuting  attorney  to 
commence  all  criminal  cases  in  his  county,  as  provided  by  Section 
56.060,  supra,  we  are  unable  to  find  any  Missouri  statutes  which 
require  the  prosecuting  attorney  to  be  present  in  magistrate  court, 
when  a defendant  charged  with  a misdemeanor  pleads  guilty,  and  is 
sentenced  by  the  court  under  the  provisions  of  Section  543*190, 
supra. 

Although  the  prosecuting  attorney  is  not  required  to  be 
present  when  the  defendant  enters  a plea  of  guilty,  it  is  believed 
that  in  every  case  in  magistrate  court  when  the  defendant  is  charged 
with  any  misdemeanor  whenever  it  is  possible  for  the  prosecuting 
attorney  or  his  assistants  to  be  in  attendance  that  he  or  they 
should  do  so. 

In  most  criminal  cases  it  is  not  known  until  trial  day,  when 
the  defendant  is  arraigned  as  to  what  the  plea  will  be,  and  it  is 
proper  that  he  attend  and  perform  whatever  duties  that  may  be  re- 
quired of  him  in  connection  with  the  case. 

In  those  instances  when  it  is  known  in  advance  of  the  trial 
that  a plea  of  guilty  will  be  entered,  or  when  it  is  impossible 
for  the  prosecuting  attorney  to  be  present  at  such  hearing  because 
he  is  required  to  represent  the  state  or  county  in  other  proceedings 
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on  the  same  day,  or  for  other  good  cause  he  is  unable  to  be  present 
when  a defendant  pleads  guilty,  his  failure  to  be  present  does  not 
amount  to  a dereliction  of  official  duty  nor  will  it  in  any  manner 
affect  the  legality  of  the  plea  entered  in  his  absence*  Under  the 
ruling  in  the  Arkansas  case,  the  prosecuting  attorney  would  be 
entitled  to  a conviction  fee  when  the  defendant  was  convicted  of 
a misdemeanor  upon  his  plea  of  guilty* 

We  are  unable  to  determine  the  exact  meaning  intended  to  be 
given  the  first  part  of  the  second  inquiry  by  the  writer,  there- 
fore, we  find  it  necessary  to  qualify  our  answer,  rather  than  to 
give  an  affirmative  or  negative  answer  to  the  inquiry  as  stated* 

If  the  writer  intended  to  inquire  if  it  was  the  duty  of 
the  prosecuting  attorney  in  representing  the  state  to  appear  at 
the  hearing  of  every  criminal  case  before  the  magistrate  courts 
of  his  county,  in  which  defendants  are  charged  with  misdemeanors 
when  pleas  of  guilty  to  such  charges  are  made,  then  the  answer 
would  be  in  the  negative,  since  no  statutes  require  this  duty  of 
the  prosecuting  attorney. 

If  the  prosecuting  attorney  has  commenced  and  continued 
the  prosecution,  has  filed  the  informations  in  such  cases,  and 
has  done  any  or  all  duties  required  of  him  by  the  statutes  in 
such  instances,  then  it  is  immaterial  whether  he  is  present  when 
pleas  of  guilty  are  made,  and  judgment  rendered  by  the  court*  In 
all  such  cases  the  prosecuting  attorney  is  entitled  to  the  con- 
viction fee  of  $5*00  provided  by  statute. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  when  one  charged 
by  information  with  a misdemeanor  in  magistrate  court  is  arraign- 
ed, before  accepting  the  defendants  plea,  it  is  the  duty  of  the 
magistrate  to  ascertain  if  the  defendant  has  been  afforded  suffi- 
cient time  and  opportunity  within  which  to  consult  with  an  attorney, 
and  a friend.  That  in  the  event  it  is  found  that  the  defendant  has 
not  been  afforded  such  time  and  opportunity,  it  is  the  further  duty 
of  the  magistrate  to  continue  the  case  for  whatever  period  of  time 
may  be  reasonably  necessary  within  which  the  defendant  may  exercise 
his  said  rights. 

It  is  the  further  opinion  of  this  department  that  the  prose- 
cuting attorney  who  instituted  a criminal  prosecution  charging  one 
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with  a misdemeanor  in  magistrate  court,  is  not  required  by 
statute  to  be  present  when  defendant  pleads  guilty  and  is  sen- 
tenced, but  whether  he  is  present  or  absent,  the  prosecuting 
attorney  is,  under  these  conditions,  entitled  to  the  qonviction 
fee  of  *5*00,  provided  by  statute* 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  ray  Assistant,  Mr.  Paul  N.  Chitwood* 


Very  truly  yours, 


JOHN  M.  DALTON 
Attorney  General 


PNC: hr 


DIVISION  OF  EMPLOYMENT  SECURITY: 
SUPPLIES : 


Purchase  of  all  supplies  for 
Division  of  Employment  Securit 
must  be  made  through  the  State 
Pur chasing  Agent  unless  he 
authorizes  direct  purchases 
by  the  Division. 


July  31,  1953 


Honorable  Gordon  P.  Weir 
Director 

Division  of  Employment  Security 
Department  of  Labor  and  Industrial  Relations 
of  Missouri 

Jefferson  City,  Missouri 
Dear  Director  Weir: 

This  complies  with  your  request,  by  letter,  of 
recent  date,  for  an  official  opinion  of  this  office 
whether  or  not  your  Division  may  without  personal  lia- 
bility pay  out  of  your  administrative  fund  certain  items 
of  expense  in  the  nature  of  advertising  without  first 
having  such  expenditures  approved  by  the  State  Purchas- 
ing Agent. 

Your  letter  reads  as  follows: 

nWe  desire  an  official  opinion  of  your 
office  on  the  following  question: 

"The  division  of  Employment  Security 
have  a program  whereby  they  do  a con- 
siderable amount  of  advertising  in  the 
newspapers.  Occasionally  some  of  this 
advertising  is  done  over  the  radio  and 
television.  Our  administrative  fund, 
of  which  this  service  is  paid  from  is 
the  Federal  administrative  fund  appro- 
priated to  this  Division. 

"The  matter  involved  is  a 105  hours  of 
technical  work  at  $5.00  per  hour  to 
draw  up  35  cartoon  drawings  to  be  photo- 
graphed and  reduced  to  television  slides 
and  then  the  slides  are  used  on  television 
for  advertising  purposes. 
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"However,  to  me  this  item  would  not  clearly 
be  within  the  realm  of  ordinary  advertising, 
but  would  be  the  purchase  of  technical  ser- 
vices and  materials  to  bo  used  in  advertis- 
ing* 

"We  are  now  presented  with  a bill  in  the 
amount  of  $553*00,  divided  as  follows:  10 5 
hours  at  15*00  per  hour,  $525*00;  35  draw- 
ings for  television  slides  at  80p  each, 

$28.00;  total  $553*00. 

"The  question  is  can  we  legally  pay  this 
item  without  it  first  having  been  requi- 
sitioned through  the  State  Purchasing 
Agent  of  Missouri,  without  incurring 
liability  on  ourselves  for  so  doing." 

Section  34*030,  RSHo  1949#  provides  that  the  purchase 
of  supplies  of  all  State  Departments  in  this  State  shall  be 
made  by  the  State  Purchasing  Agent.  Said  section  reads  as 
follows: 


"The  purchasing  agent  shall  purchase  all 
supplies  for  all  departments  of  the  state, 
except  as  in  this  chapter  otherwise  pro- 
vided. The  purchasing  agent  shall  negotiate 
all  leases  and  purchase  all  lands,  except 
for  such  departments  as  derive  their  power 
to  acquire  lands  from  the  constitution  of 
the  state." 

Section  34*130,  RSMo  1949#  requires  each  Department 
to  submit  a classified  list  of  its  estimated  needs  to  the 
Purchasing  Agent  for  the  fiscal  year  following.  Said  sec- 
tion reads  as  follows: 

"On  or  before  May  first  of  each  year,  each 
department  shall  submit  to  the  purchasing 
agent  a classified  list  of  its  estimated 
needs  for  supplies  for  the  following  fiscal 
year.  The  purchasing  agent  shall  consolidate 
these  and  may  purchase  the  entire  amount  or 
3uch  part  thereof  at  one  time  as  he  shall 
deem  best.  Any  contract  for  such  purchases 
may  provide  only  the  price  at  which  the  sup- 
plies needed  during  the  year  shall  be  pur- 
chased and  that  the  supplies  shall  be  de- 
livered in  such  amounts  and  at  such  times 
as  ordered  throughout  the  year  and  be  paid 
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for  at  such  time  and  for  such  amounts 
as  delivered*  In  such  case*  certifica- 
tion from  the  comptroller  and  the  auditor 
shall  be  required  only  for  the  amount 
ordered  at  any  time," 

Section  34*100*  RSMo  1949*  provides  that,  under 
certain  conditions  any  Department  may  make  direct  pur- 
chases of  certain  supplies*  Said  section  reads  as  fol- 
lows ! 

"The  purchasing  agent  shall  have  power 
to  authorize  any  department  to  purchase 
direct  any  supplies  of  a technical  nature 
which  in  his  Judgment  can  best  be  purchased 
direct  by  such  department*  He  shall  also 
have  power  to  authorize  emergency  purchases 
direct  by  any  department.  He  shall  pre- 
scribe rules  under  which  such  direct  pur- 
chases shall  be  made*  All  such  direct 
purchases  shall  be  reported  immediately 
to  the  purchasing  agent  together  with 
all  bids  received  and  prices  paid." 

The  particular  items  of  your  expenditure,  as  noted 
in  your  letter  and  concerning  which  the  uncertainty  as  to 
whether  payment  of  such  items  may  safely  be  made  out  of 
said  fund  without  authorization  by  the  State  Purchasing 
Agent  has  arisen,  you  say  consist  of  cartoon  drawings  which 
are  later  photographed  and  then  reduced  to  television  slides 
which  are  shown  on  television  as  advertising.  Your  letter 
states  that  as  your  Division  views  the  matter  such  procedure 
would  constitute  the  purchasing  of  technical  services  and 
materials  to  be  used  as  advertising* 

We  have  seen  from  Section  34*030,  supra,  that  the 
Purchasing  Agent  shall  purchase  all  "supplies"  for  the  De- 
partments. This  statute  must  be  obeyed  in  order  that  the 
Director  of  any  division  may  be  relieved  of  personal  liabi- 
lity respecting  the  purchase  of  or  contracting  for  supplies 
and  the  direct  payment  therefor,  unless  under  other  sections 
of  the  Purchasing  Agent  Act  Departments  may  be  authorized 
by  the  Purchasing  Agent  to  make  direct  purchases  of  certain 
supplies.  But  there  are  exceptions  to  this  plan.  It  is 
provided  in  Section  34*100,  supra,  that  there  may  be  con- 
ditions under  which  direct  purchases  may  be  made  by  any 
Department  by  authority  of  the  Purchasing  Agent.  Said 
Section  34*100  plainly  gives  the  Purchasing  Agent  discretion- 
ary powers  to  permit  any  Department  to  purchase  any  supplies 
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of  a technical  nature  which  in  his  judgment  can  best  be 
purchased  direct  by  such  Department  and  to  prescribe  rules 
under  which  such  purchases  may  be  made* 

In  a later  letter,  in  reply  to  our  request  for  fur- 
ther information,  you  advise  that  the  item  described  in 
your  first  letter,  constituting  the  expenditure  in  question, 
was  not  supplied  by  the  radio  station,  but  "was  contracted 
for  without  going  through  the  purchasing  agent  with  an  in- 
dividual who  is  in  the  professional  business*”  It  appears 
that  the  director  of  your  Division  in  office  at  the  time 
and  before  the  contract  was  made  for  the  expenditure  of 
this  item  had  previously  obtained  verbal  authority  from 
the  Purchasing  Agent  to  make  such  contract  and  to  purchase 
the  said  services  and  materials  direct*  Said  former  Director 
advises  this  office  that  the  facts  and  conditions  respect- 
ing the  necessity  for  the  contract  and  the  purchase  of  this 
item  were  fully  explained  in  detail  to  the  then  State  Pur- 
chasing Agent  with  the  statement  that  the  artist  in  the  pro- 
duction of  such  material  would  have  to  use  his  own  ingenuity 
in  the  development  thereof,  with  the  implication  that  early 
delivery  of  suoh  material  for  advertising  purposes  would 
be  required,  and  that  thereupon  the  then  Purchasing  Agent 
authorized  the  then  Director  of  the  Division  to  proceed  with 
the  arrangements  so  contemplated  to  contract  and  pay  for 
such  services  and  materials,  and  that  then  the  contract  with 
the  artist  was  made;  that  consultation  was  had  with  the 
artist  from  time  to  time  as  the  work  progressed,  and  that 
several  weeks  later  such  former  Director  accepted  delivery 
of  the  completed  cartoon  drawings* 

It  appears  then,  from  the  information  in  your  letter 
and  in  the  letter  of  such  former  Director,  both  submitted 
to  this  office,  that  such  advertising  by  radio  and  television 
was  carried  out  by  such  authorization,  and  by  the  fulfillment 
of  said  contract  for  the  expenditure  for  such  services  and 
materials  and  that  there  has  been  sent  to  your  Division  a 
bill  for  the  total  amount  of  said  expenditure* 

We  are  advised  that,  among  other  rules  promulgated 
by  the  Purchasing  Agent  tinder  said  Section  34*100#  is  Rule 
Ho*  16,  which  reads  as  follows: 

"Rule  16.  Departments  may  make  purchases 
of  emergency  or  technical  nature,  where 
immediate  delivery  is  necessary,  with  the 
verbal  permission  of  the  Purchasing  Agent, 
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Vendors  can  be  notified  of  such  approval 
and  make  immediate  delivery,  and  instruct- 
ed not  to  make  billing  until  departmental 
order  is  received.  Departmental  orders 
are  to  be  made  up  at  once  and  sent  to  Pur- 
chasing Agent  for  approval  and  encumbrance 
on  the  appropriation.  Departments  are  to 
write  on  such  order*  'This  merely  con- 
firms a purchase  previously  made1  (to 
avoid  duplication)." 


We  believe  the  terms  of  said  Rule  No.  16  apply  to 
the  conditions  and  circumstances  existing  in  the  present 
case.  It  appears  from  such  circumstances  and  conditions 
that  such  expenditure  was  of  a technical  character  and  that 
the  completed  development  of  3uch  material  by  the  artist 
required  immediate  delivery  thereof  in  order  for  the  Divi- 
sion to  carry  out  the  plan,  so  submitted  to  the  Purchasing 
Agent,  for  advertising  by  radio  and  television.  It  further 
appears  to  us  that  the  authority  given  by  said  Purchasing 
Agent  to  said  Director  to  proceed  to  contract  with  the  artist 
for  the  development  and  delivery  of  such  Items  of  material 
was  proper,  and  was  lawfully  authorized  by  said  Rule  No.  16 
and  the  provisions  of  said  Section  34.100.  We  believe  there 
was  lawful  authority  for  direct  purchase  thereof  and  payment 
therefor  by  your  Division  by  reason  of  the  verbal  permission 
of  the  Purchasing  Agent,  and  which  would  relieve,  and  does 
relieve,  said  former  Director  of  your  Division  and  you  as 
the  present  Director  of  said  Division  from  violation  of  the 
terms  of  said  chapter  and  from  anv  personal  liability  pre- 
scribed by  the  terms  of  Section  34.150,  RSMo  1949#  upon 
the  payment  direct  of  such  expenditure  by  you  as  Director 
of  said  Division. 

It  appears  clear,  we  believe,  that  since  the  Pur- 
chasing Agent  is  empowered  to  authorize  any  department 
by  verbal  permission  to  purohase,  direct,  supplies  of  a 
technical  nature,  and  since  such  authority  was  given  in 
this  Instance,  after  full  explanation  of  the  plan  was  made 
end  was  understood  by  him,  such  authorization  would  in- 
clude all  items  of  supplies  constituting  this  expenditure 
and  would  render  unnecessary  the  taking  of  bids  on  any 
items  of  such  needs  under  the  rules  promulgated  by  the 
Purchasing  Agent,  whether  over  or  under  $50.00,  and  thus 
having  fully  complied  with  the  statutes  in  such  cases  made 
and  provided,  your  Division  Is  authorized  by  law  to  pay 
for  such  supplies  without  further  reference  to  the  office 
of  the  Purchasing  Agent  of  this  State. 
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CONCLUSION 


Considering  the  premises  it  is,  therefore,  the 
opinion  of  this  offioe  that  under  Section  34*030,  RSMo 
1949,  all  Departments  must  purchase  supplies  through 
the  office  of  the  State  Purchasing  Agent  in  order  that 
the  Director  of  any  such  Department  may  be  relieved  of 
personal  liability  for  violation  of  the  terras  of  said 
Chapter  3JU-*  RSMo  1949#  unle  ss  authority  is  given  by  the 
Purchasing  Agent,  as  was  given  in  this  instance,  under 
Section  34.100  of  said  Chapter,  or  under  rules  promul- 
gated by  the  Purchasing  Agent,  authorizing  any  Depart- 
ment to  make  direct  purchases  of  certain  supplies  of  a 
technical  or  emergency  character  in  which  event,  if  such 
authority  is  given  by  the  State  Purchasing  Agent  for  any 
Department  to  purchase  such  supplies  direct  and  such  sup- 
plies are  so  purchased  the  Director  of  any  such  Depart- 
ment would  be  relieved  of  violation  of  provisions  of  said 
chapter  and  would  not  be  personally  liable  for  contract- 
ing for  the  purchase  and  payment  for  such  supplies* 

The  foregoing  opinion,  which  I hereby  approve, 
was  prepared  by  my  Assistant,  Mr.  George  W.  Crowley. 


Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 
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DIVISION  OP  EMPLOYMENT  SECURITY: 
MERIT  SYSTEM  AND  EMPLOYEES: 


Director  of  Division  of  Em- 
ployment Security  may  employ 
secretary  for  such  Director 
without  regard  to  provisions 
of  Merit  System. 


FILED 
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December  31,  1953 


Mr.  Gordon  P.  Weir,  Director 
Division  of  Employment  Security 
Department  of  Labor  and  Industrial  Relations 
Jefferson  City,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  department,  reading  as  follows: 

■»  it  » 

"The  questions  which  I wish  an  opinion  on 
are:  (1)  Under  the  State  Merit  System  Law 

and  under  the  law  applicable  to  the  Employ- 
ment Security,  which  is  Chapter  28d,  RS  'o 
1949#  what  authox'lty  does  the  Director  of 
the  Division  of  Employment  Security  have 
in  appointing,  hiring  and  paying  a secretary  . 
for  the  Director?  (2)  Can  that  secretary  be 
either  male  or  female?  (3)  Does  tiie  person 
selected  as  secretary  have  to  be  experienced 
in  either  or  both  typing,  shorthand  and  trans- 
cribing shorthand  notes  in  order  to  meet  the 
qualifications  of  a secretary  as  provided 
for  in  Section  36.030,  paragraph  3#  sub- 
paragraph (3),  RSMo  1949*  before  the  Director 
can  appoint  such  a person  as  his  secretary. 

"An  early  reply  to  this  will  be  greatly 
appreciated ." 

Your  attention  1b  directed  to  the  following  portion  of 
Paragraph  4 of  Section  286.220,  RSMo  194-9*  as  amended  by 
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Senate  Bill  No.  36  of  the  67th  General  Assembly  which  now  appears 
in  the  1951  Supplement. 

It  shall  be  the  duty  of  the  director 
to  administer  this  law;  and  he  shall  have 
power  and  authority  to  adopt,  amend,  or 
rescind  such  regulations  as  he  deems 
necessary  to  the  efficient  internal  ioan- 
agement  of  the  division.  The  director 
shall  determine  the  division's  organisa- 
tion and  methods  of  procedure.  Subject 
to  the  provisions  of  the  state  merit 
system  act,  the  director  shall  employ 
and  proscribe  the  duties  and  powers  of 
such  persons  as  nay  be  Hecessary.  tK* 
director  may  "delegate  to  any  such  person 
such  power  and  authority  as  he  deems 
reasonable  and  proper  for  the  effective 
administration  of  the  law,  and  may  in  his 
discretion  bond  any  person  handling  moneys 
or  signing  checks.  Further,  the  director 
shall  have  the  power  to  make  such  expendi- 
tures, require  such  reports,  make  such  in- 
vesti  atiens  and  take  such  other  action, 
not  inconsistent  with  this  law,  as  he  deems 
necessary  to  the  efficient  and  proper  ad- 
ministration of  the  law.”  (Emphasis  ours). 

I 

You  will  note  that  the  power  of  employment  delegated  to  the 
Director  under  the  above-quoted  portion  of  the  statute  is  quali- 
fied to  the  extent  that  such  employment  shall  be  subject  to  the 
provisions  of  the  State  Merit  System.  We  therefore,  must  refer 
to  that  Act  to  determine  the  limitations,  if  any,  imposed  upon 
such  employment.  We  direct  your  attention  to  the  following 
portion  of  Paragraph  3 of  Section  36.O3O,  RSMo  I9J4.9: 

"3.  The  following  offices,  positions  and 
appointments  in  the  agencies  coverod  by 
this  chapter  are  hereby  exempted  from 
the  operation  of  this  law  and  may  be  filled 
without  regard  to  those  provisions  hereof 
which  relate  to  the  selection,  appointment, 
pay,  tenure  and  removal  of  persons  employed 
in  such  agencies: 
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" (3)  One  secretary  for  each  director,  di- 
vision bead  and  each  member  of  boards  and 
commissions  the  members  of  which  devote  their 
full  time  to  the  business  of  the  board  or 
commission  the  members  of  which  are  appointed 
by  the  governor,  except  the  personnel  director; 

* * *”  (Emphasis  ours ) . 

We  have  made  further  examination  of  the  statute  relating  to 
the  position  which  you  fill,  that  is  to  say.  Director  of  the  Divi- 
sion of  Employment  Security,  and  we  find  that  under  the  provisions 
of  Section  286.130,  RSMo  191+9#  such  office  is  filled  by  appointment 
by  the  Governor.  The  statute  mentioned  reads,  in  part,  as  follows: 

"The  division  of  employment  security  shall  be 
under  the  control,  management  and  supervision 
of  a director  who  shall  be  appointed  by  the 
governor  as  otherwise  provided  by  law.  # * *” 

Therefrom  it  appears  that  to  the  extent  of  the  employment 
of  one  secretary  to  serve  the  director,  such  employment  has  been 
exempted  from  the  provisions  of  the  State  Merit  System  Act. 

CONCLUSION 

In  the  premises  we  are  of  the  opinion  that  the  Director  of 
the  Division  of  Employment  Security  may  appoint  and  employ  a 
secretary  to  serve  such  Director  without  regard  to  the  provisions 
of  the  State  Merit  System  Act . Having  determined  that  such  appoint- 
ment and  employment  may  be  made  in  the  manner  indicated  we  feel 
that  the  qualif ications  of  such  secretary  are  to  be  determined 
solely  by  the  Director,  and  that  other  qualifications  such  as  the 
sex  of  the  secretary,  the  qualifications  with  respect  to  the 
discharge  of  the  duties  of  such  secretary,  etc.,  are  setters  to 
be  determined  solely  at  the  discretion  of  the  Director  of  the 
Division  of  Employment  Security. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Will  F.  Berry,  Jr. 


fours  very  truly. 


JOHN  M.  DALTON 

Attorney  General 
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Students  at  School  of  Mines  are  subject 
personal  property  tax  assessment  in  Phelps 
County,  only  if  they  establish  legal  resi- 
dence in  that  county. 
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February  10,  1953 
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Honorable  Jay  White 
Prosecuting  Attorney 
Phelps  County 
Rolla,  Missouri 

Dear  Sir: 

We  have  reoeived  your  request  for  an  opinion  of  this 
department,  which  request  is  as  follows: 

"The  County  Court  of  Phelps  County  has 
requested  that  I obtain  an  opinion  as 
to  whether  students  attending  the  School 
of  Mines  and  Metalurgy  here  in  Rolla  will 
be  subject  to  assessment  for  personal 
property  tax  for  their  personal  property 
located  here  in  Pnelps  County. 

"In  my  experience,  some  of  the  students 
qualify  as  voters,  while  some  others  do 
not.  Perhaps  tnis  would  nave  some  bear- 
ing on  the  question.  I hope  you  can  give 
me  an  opinion  on  this  without  too  much 
trouble . 

Section  137*075#  RSMo  1949#  provides: 

"hvery  person  owning  or  holding  real 
property  or  tangible  personal  property 
on  the  first  day  of  January  including 
all  such  property  purchased  on  that 
day,  shall  be  liable  for  taxes  thereon 
during  tiie  same  calendar  year." 


Section  137*090,  RSMo  1949#  provides: 
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"All  tangible  personal  property  of 
whatever  nature  and  character  situate 
in  a county  otner  than  the  one  in 
which  the  owner  resides  shall  be  as- 
sessed in  the  county  where  the  owner 
resides,  except  tangible  personal 
property  belonging  to  estates,  which 
3hall  be  assessed  in  the  county  in 
which  the  probate  court  has  juris- 
diction." 

These  statutes  have  been  held  to  have  fixed  the 
situs  of  tangible  personal  property  for  the  purpose  of 
taxation  at  the  domicil  of  the  owner.  State  ex  rel. 

Kelly  v.  Shepherd,  218  Mo.  656,  117  S.W.  1169;  State 
ex  rel.  American  Automobile  Insurance  Company  v.  G-ehner, 

320  Mo.  702,  8 S.W.  (2d)  1057. 

In  State  ex  rel.  Kelly  v.  Shepherd,  the  court  discussed 
the  meaning  of  residence,  as  used  in  the  personal  property 
tax  statute,  and  stated  (218  Mo.  l.c.  665): 

"We  have  been  cited  to  no  statute  em- 
braced within  the  revenue  laws  of  the 
State  which  attempts  to  define  or  fix 
the  residence  of  any  person  for  the 
purposes  of  taxation,  and  we  have 
searched  those  laws  in  vain  for  such 
a statute,  and  consequently  feel  satis- 
fied that  no  such  exists.  In  the  ab- 
sence of  any  such  statute,  we  must  look 
to  the  oommon  law  and  to  other  statutes 
in  determining  the  meaning  of  the  words 
•residence’  and  ’domicile’  as  they  are 
used  by  the  Legislature  in  the  revenue 
s tatutes . 

"At  oommon  law,  all  of  the  authorities 
agree  that  those  words  are  used  inter- 
changeably and  have  practically  the 
same  meaning.  The  latter  seems  to 
have  been  more  generally  used  by  the 
text-writers  and  in  the  adjudicated 
cases,  but  our  statutes  more  frequently 
use  the  word  ’residence.’  The  word 
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•domicile*  ia  defined  by  Mr.  Burrill 
in  the  following  words:  »a  residence 
at  a particular  plaoe  aooompanied  with 
positive  or  presumptive  proof  of  an 
intention  to  remain  there  for  an  un- 
limited time;1  and  Mr.  Blackstone  de- 
fines the  word  'residence*  to  be  'the 
abode  of  a person  or  incumbent  or  his 
benefice — opposed  to  non-residence.' 

"While  this  court  has  not  attempted 
to  give  a teohnical  definition  of 
either  of  said  words,  yet  it  has  in 
numerous  cases  used  them  in  the  sense 
before  mentioned.  (Citations  omitted). 

"In  this  State  we  have  many  statutes 
which  employ  the  words  'resident, ' 

'citizen,*  'domicile',  'place  of  resi- 
dence,' eto.,  which  relate  to  exemptions, 
elections,  officers,  taxation,  attach- 
ments, place  of  bringing  suits,  etc., 
but  none  of  those  statutes  seem  to  have 
undertaken  to  define  any  of  those  words; 
and  in  all  of  the  cases  to  which  our 
attention  has  been  called,  the  oourts, 
in  construing  their  meaning,  have  been 
controlled  very  largely  by  the  intention 
of  the  person  whose  residence  or  domi- 
cile was  in  question*  That  was  the 
sole  controlling  fact  in  the  oase  of 
State  ex  rel.  v.-  Renshaw,  supra,  which 
involves  the  question  as  to  where  his 
personal  property  should  be  taxed.  The 
authorities  are  also  uniform  in  holding 
that  when  a person  has  once  acquired  a 
residence  or  domicile,  then  such  resi- 
dence or  domicile  is  not  lost  by  reason 
of  his  temporary  absence  therefrom  on 
pleasure  or  business,  a # «" 

Section  1.020  (9)#  R3Mo  194-9#  defines  "place  of  resi- 
dence" as  used  generally  in  our  statutes,  as  follows: 

"'Place  of  residence'  means  the  place 
where  the  family  of  any  person  shall 
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permanently  reside  In  this  state,  and 
tne  place  where  any  person  having  no 
family,  shall  generally  lodge." 

In  the  Shepherd  case  the  court  considered  whether 
or  not  the  definition  in  the  latter  part  of  this  seotion 
(then  Section  i+lbO,  RSMo  1899)  was  conclusive  in  deter- 
mining the  place  of  residence  for  purpose  of  personal 
property  taxation.  The  facts  of  that  oase  showed  that 
the  taxpayer,  a single  person  without  a family,  resided 
on  a farm  outside  of  a school  district,  whioh  was  attempt- 
ing to  levy  the  tax.  His  parents  lived  within  such  school 
district  and  the  taxpayer  lodged  there  with  his  parents 
at  ni0ht,  because  they  were  old  and  helpless  and  needed 
nis  care  and  attention,  Lvery  morning,  however,  he  did 
return  to  his  farm  for  the  purpose  of  looking  after  it. 

The  trial  court  expressly  found  (218  Ho.  l.c.  66l): 

"•That  at  the  time  of  the  assessment 
of  the  taxes  herein  sued  for  and  prior 
to  that  time  defendant  had  never  con- 
sidered the  home  of  his  parents  in 
Plattsburg  as  his  home,  but  intended 
and  considered  his  farm  house  as  his 
home,  where  he  occasionally  took  a 
meal  with  his  tenant  who  occupied  a 
portion  of  said  farm  house.’" 

The  Supreme  Court  held  that  the  legislative  definition 
was  not  conclusive  and  that  it  could  "ascertain  the  prime 
meaning  of  the  words  •residence*  and  'domicile.'"  (218  Mo. 
l.c.  6b8).  Thus,  the  oourt  held  in  effect  that  a person 
is  subject  to  personal  property  taxation  where  his  "home" 
is. 


That  is  in  accord  with  the  general  concept  of  domicil. 
The  Restatement  of  Conflict  of  Laws,  states  (Section  12, 
page  2ij.) : 

" it  it  * (b) hen  a person  has  one  Home, 
and  only  one  home,  his  domicil  i3  the 
place  where  his  home  is." 

Some  cases  have  indicated  that  a domicil  can  be  estab- 
lished only  wnen  there  is  no  definite  intention  of  leaving 
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the  present  place  of  abode  at  some  future  time.  Very 
few  students  at  fiolla  have  any  intention  of  remaining 
there  after  completing  their  education.  However,  every- 
one must  have  a domicil  (Restatement  of  Conflict  of  Laws, 
Section  II,  page  23),  and  the  law  now  recognizes  that, 
although  a person  may ‘intend  to  leave  a dwelling  place 
at  some  future  date,  he  may,  nevertheless,  have  his 
home  there.  Comment  a.  Section  18,  Restatement  Conflict 
of  Laws,  page  3 6,  states: 

"The  intention  to  make  a new  home  in- 
volves to  a certain  extent  the  idea 
of  fixity.  A person  does  not  intend 
to  make  a place  his  home  unless  he  has 
an  intention  to  remain  there  for  a time 
at  least.  If  he  intends  to  remain  there 
permanently,  it  is  easier  to  find  that 
he  intends  to  make  his  home  there  than 
if  he  intends  to  move  away  at  some  time 
in  the  future.  If  he  does  not  intend’ 
to  move  at  a definite  time,  it  is  easier 
to  find  that  he  has  made  his  home  there 
than  if  he  intends  to  move  at  a definite 
time.  It  is  possible,  however,  for  a 
person  to  make  his  home  in  a place  even 
though  he  does  Intend  to  move  at  a defi- 
nite time;  although  the  more  distant 
that  time  is  the  easier  it  is  to  find 
that  he  has  an  intention  to  make  his 
home  there." 

In  the  case  of  Klutts  v.  Jones,  21  New  Mexico,  720, 
158  Pac.  1^-90,  the  question  of  residence  for  the  purpose 
of  voting  was  involved  and,  in  the  course  of  its  opinion, 
the  court  stated  (158  Pac.  l.c.  491)* 

"Appellant  argues  that,  beoause  the  wit- 
ness testified  that  she  did  not  intend 
to  remain  in  Taiban  should  she  find  a 
situation  in  some  other  plaoe  that 
suited  ner  better,  or  should  she  fail 
to  secure  employment  in  the  schools  at 
that  place,  she  was  not  a resident  of 
such  votin0  preoinct  within  the  meaning 
of  the  Constitution..  This  is  the  extreme 
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view,  which  finds  some  support  in  the 
earlier  cases.  In  the  case  of  Berry 
v.  Wilcox,  ijif  Web.  82,  62  N.  VV.  249# 

48  Am.  St.  Rep.  ?06,  the  court  says: 

"1  The  older  cases  and  some  of  the  modern 
ones  require  as  an  essential  element  the 
animus  manendi,  and  construe  this  term 
as  meaning  an  intention  of  always  remain- 
ing. ' 

"In  this  case,  the  questionwas  as  to 
whether  or  not  a student  at  an  institu- 
tion of  learning  was  a resident  of  the 
town  in  whioh  suoh  institution  was  lo- 
cated, and  entitled  to  vote  at  elec- 
tions held  there.  The  opinion  is  so 
instructive  upon  the  point  here  raised 
that  we  quote  at  3e  ngth  therefrom: 

"'That  what  place  is  any  one's  domicile 
is  a question  of  fact;  that  if  a student 
have  a father  living;  if  he  remain  a mem- 
ber of  his  father's  family;  if  he  return 
to  pass  his  vacations;  if  he  be  maintained 
by  his  fatner-- these  are  strong  circum- 
stances repelling  a presumption  of  a change 
of  domicile.  But  if  he  be  separated  from 
his  father' s ramily,  not  maintained  by  him; 
if  he  remove  to  a college  town  and  take  up 
his  abode  there  without  intending  to  re- 
turn to  his  former  domicile--these  are  cir- 
cumstances more  or  less  conclusive  to  show 
the  acquisition  of  a domicile  in  the  town 
where  the  college  is  situated.  The  same 
view  was  taken  in  Sanders  v.  Getcnell,  76 
Me.  158,  4-9  Am.  Rep.  606.  The  Supreme  Court 
of  Ohio,  quoting  Story's  definition  of 
"Domicile",  adds:  "It  Is  not,  however, 
necessary  that  he  should  intend  to  remain 
there  for  all  time.  If  he  lives  in  a plaoe 
with  the  intention  of  remaining  for  an  in- 
definite period  of  time  as  a place  of  fixed 
present  domicile,  and  not  as  a place  of  tem- 
porary establishment,  or  for  more  transient 
purposes,  it  is,  to  all  Intents  and  for  all 
purposes,  his  residence."  Sturgeon  v.  Korte, 
34-  Ohio  St.  525. 
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"'In  Dale  v.  Irwin,  78  111.  170,  the  court 
said:  "What  is  'a  permanent  abode'?  Must 

it  be  held  to  be  an  abode  which  the  party 
does  not  intend  to  abandon  at  any  future 
time?  This,  it  seems  to  us,  would  be  a 
definition  too  stringent  for  a country 
whose  people  and  characteristics  are  ever 
on  the  change.  No  man  in  active  life  in 
this  state  oan  say,  wherever  he  may  be 
placed^  This  is  and  ever,,  shall  be  my 
permanent  abode.  It  would  be  safe  to 
say  a permanent  abode,  in  the  sense  of 
the  statute,  means  nothing  more  than  a 
domicile,  a home,  which  the  party  is  at 
liberty  to  leave,  as  interest  or  whim 
may  dictate,  but  without  any  present 
intention  to  cnange  it. 

"•These  authorities,  we  think,  present 
the  law  in  its  true  aspect.  Tne  fact 
that  one  is  a student  in  a university 
does  not  of  itself  entitle  him  to  vote 
where  the  university  is  situated,  nor 
does  it  prevent  his  voting  there.  He 
resides  where  he  has  his  established 
home,  the  plaoe  where  he  is  habitually 
present,  and  to  which,  when  he  departs, 
he  intends  to  return.  The  fact  that  he 
may,  at  a future  time,  intend  to  remove 
will  not  necessarily  defeat  nis  residence 
before  he  actually  does  remove.  It  is 
not  neoessary  that  he  should  have  the 
intention  of  always  remaining,  but  there 
must  coexist  the  fact  and  the  intention 
of  making  it  his  present  abiding  place, 
and  there  must  be  no  intention  of  presently 
removing. ' " 

The  court  further  stated  (158  Pac.  l.c.  492): 

"The  question  of  whether  a person  is  a 
resident  of  one  place  or  another  is 
largely  a question  of  intention,  and, 
where  the  intention  and  the  acts  of  the 
party  are  in  accord  with  the  fact  of 
residence  in  a given  plaoe,  there  can 
be  no  doubt  of  the  fact  that  such  a 
party  is  a bona  fide  resident  of  the 
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place  where  he  intends  to  and  does 
reside,  and  that  he  has  the  right  to 
exercise  all  the  rights  and  privileges 
accorded  actual  residents  of  such 
place,  provided  he  comes  within  the 
provisions  of  tne  law  regulating  such 
rights . " 

The  authorities  cited  in  the  Klutts  case  may  appear 
to  conflict  with  the  decision  of  the  Kansas  City  Court  oi 
Appeals  in  the  case  of  Goben  v.  Murrell,  195  Mo.  App.  lOij., 
in  wnich  it  was  held  that  students  attending  the  American 
School  of  Osteopathy  at  Kirksville  had  not  fulfilled  the 
requirement  of  residence  necessary  to  qualify  them  as 
voters  there.  That  case,  however,  had  been  submitted  to 
the  court  on  an  agreed  statement  of  fact,  which  included 
the  following  (195  Mo.  App.  l.c.  106): 

"*  * It  is  further  agreed  that  at  the 
election  held  on  the  ij.th  day  of  April, 

1916,  there  were  cast  and  counted  for 
the  con tea tee  more  that  two  hundred 
votes  cast  by  persons  wno  came  to  the 
city  of  Kirksville  from  tneir  respective 
homes  and  places  of  residence  outside 
of  the  city  of  Kirksville  and  Adair 
county,  Missouri,  and  were,  before  and 
at  the  time  of  leaving  their  said  homes 
and  places  of  residence  to  come  to  Kirks- 
ville, residents  of  the  places  from 
whence  they  came.  That  said  persoias 
came  to  Kirksville  for  the  sole  purpose 
of  becoming  students  at  the  American  School 
of  Osteopatny,  an  institution  of  learning 
located  at  said  city,  with  the  intention 
of  remaining  in  said  sohool  three  years 
and  of  then  locating  at  places  elsewhere 
for  the  practice  of  osteopathy.  And  that 
they  did  so  become  students  in  said  sonool 
and  were  such  students  at  the  time  of  said 
election  and  time  of  voting,  and  had  been 
such  students  in  said  school  for  one  year 
next  before  said  election,  and  that  each 
of  said  persons  voted  in  the  respective 
wards  in  which  they  lodged  during  said 
time.  And  that  said  persons  nave  never 
altered  their  intentions  of  leaving  the 
city  of  Kirksville  as  soon  as  their  course 
of  study  at  said  school  shall  have  been 
completed.  * * 
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There  was  nothing  in  this  statement  to  show  that  any 
of  the  students  had  evidenced  any  intention  to  make  Kirks- 
ville  their  home.  As  the  court  pointed  out  (195  «Io.  App. 
l.c.  109): 

"Under  our  election  law  a student  neitner 
loses  his  old  residence  nor  gains  a new 
one  daring  his  absence  from  the  former, 
or  presence  at  the  latter.  It  is  true 
that  this  law  does  not  preclude  his  be- 
coming a resident  and  voter  at  the  school 
town  or  city,  but  his  intention  must  be 
evidenced  by  something  more  than  nis  mere 
physical  stay  in  the  place.  He  must  in- 
tend to  make  it  his  home- -not  that  he 
shall  remain  for  life--but  nis  home  in- 
definitely. And  so  if  ne  comes  into  the 
place  for  the  temporary  purpose  of  getting 
an  education  and  tnen  to  leave  for  other 
parts,  he  has  not  such  a residence  as  en- 
titled him  to  vote."  (Lmphasis  ours) 

From  tne  foregoing  it  can  be  seen  that  no  hard  and 
fast  rule  can  be  laid  down,  which  would  cover  every  situa- 
tion which  might  arise  under  your  question.  However,  cer- 
tain situations  might  be  pointed  out.  Insofar  as  unemanci- 
pated minors  who  are  students  are  concerned,  their  domicil 
Is  fixed  by  law  as  that  of  their  parents.  17  American  Juri 
prudenoe.  Domicil,  .Section  57»  page  6 2i>»  Thus,  they  would 
not  be  taxable  in  Phelps  County  unless  their  parents  were 
domiciled  there.  A single  student  over  the  age  of  twenty- 
one,  who  attends  school  there,  residing  at  a dormitory  or 
boarding  house,  and  remaining  in  Rolla  only  during  the 
school  year,  and  returning  to  nis  parents*  residence  during 
vacation,  and  having  no  intention  of  remaining  in  Rolla 
after  having  completed  his  education  would  not  be  con- 
sidered, by  reason  of  his  presence  there  to  attend  scnool, 
to  have  established  a residence  in  Phelps  County  lor  the 
purpose  of  taxation.  Restatement  of  Conflict  of  Laws, 
Section  18,  page  37*  Section  22,  page  Iji)*  Oh  the  other 
hand,  a student  who  has  married,  and  definitely  left  his 
family  home  and  taken  a house  in  Pnelps  County  to  live 
there  with  nis  family  until  he  graduates,  should  he  con- 
sidered to  have  established  his  residence  there  for  the 
purpose  of  taxation.  Restatement  of  Conflict  of  Laws, 
Section  22,  page  lp6» 
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Cases  which  lie  between  these  two  extremes  must 
depend  largely  upon  the  intention  of  the  persons  involved. 

A previous  domioil  is  presumed  to  have  continued  it  until 
it  is  snown  to  have  onanged.  If  American  Jurisprudence, 
Domicil,  Lection  61,  page  637*  Intention  to  change  domi- 
cil may  be  shown  by  declarations  of  tne  party,  (Id.  Sec- 
tion 88,  page  6ij.l),  and  by  acts  and  conduct  indicating  an 
intention  to  change  domicil.  (Id.  Seotion  59»  page  641) . 

Acts  and  conduct  tending  to  throw  light  on  the  subjeot 
inolude  "*  # identif ication  with  regard  to  social  and 

business  life  of  a place;  his  membership  in  lodges  and 
clubs;  his  cnuroh  activities;  * . (Id.  Section  89# 

page  614.2)  . 

The  exercise  of  political  rights  is  a fact  and  circum- 
stance which  may  be  considered.  However,  the  fact  that  a 
student  has  exercised  his  right  to  vote  in  Phelps  County 
does  not  conclusively  establish  that  place  as  his  residence 
for  the  purpose  of  taxation.  State  ex  rel.  Dowell  v.  Ren- 
shaw,  l6t<  Mo.  68 2,  66  S.to.  953*  Annotation,  107  A.L.R.  448* 

Another  problem  must  be  considered  insofar  a3  students 
who  are  not  residents  of  Missouri  are  concerned.  Seotion 
137.090,  RSMo  194-9#  quoted  above,  merely  provides  the  place 
where  property  of  a Missouri  resident  having  personal  prop- 
erty in  more  than  one  county  in  the  state  should  be  assessed. 
In  the  case  of  City  of  St.  Louis  v.  Wiggins  Ferry  Company, 

40  Mo.  580,  the  court  held  that  personal  property  of  a non- 
resident which  had  acquired  a situs  in  Missouri  was  subject 
to  taxation  here. 

The  principle  behind  this  and  similar  cases  is  stated 
at  110  A.L.R.  715*  *s  follows: 

"The  maxima  ‘mobilia  sequuntur  personam* 
has  never  been  allowed  to  stand  in  the 
way  of  the  power  of  a state  to  tax  property 
having  an  actual  permanent  situs  within  its 
jurisdiction;  and  it  has  always  been  held, 
assumed,  or  conceded  that  tangible  personal 
property  having  an  actual  situs  in  a state, 
is  tnere  taxable,  regardless  of  tne  foreign 
domicil  of  its  owner,  the  tneory  being  that 
inasmuch  as  the  property  enjoys  the  protec- 
tion of  the  state,  it  must  be  made  to  con- 
tribute to  its  maintenance.  •»  * 
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"Tne  courts  are  all  agreed  that  before 
tangible  personal  property  may  be  taxed 
in  a state  other  than  its  owner's  domicil, 
it  must  acquire  there  a looation  more  or 
less  permanent.  It  is  difficult  to  define 
the  idea  of  permanency  that  tnis  rule  con- 
notes. It  is  clear  that  'permanency,'  as 
used  in  this  connection,  does  not  convey 
the  Idea  of  the  chare teris tics  of  the  per- 
manency of  reel  estate.  It  merely  involves 
the  concept  of  being  associated  with  the 
general  mass  of  property  in  the  3tate  as 
contrasted  with  a transient  s tatus--viz. , 
likelihood  of  being  in  one  state  today  and 
in  another  tomorrow." 

The  cases  in  which  this  question  has  arisen,  so  far 
as  we  have  been  able  to  determine,  have  involved  personal 
property  used  in  business  in  a state  otner  tnan  that  of 
the  domicil  of  the  owner.  However,  there  would  appear 
to  be  no  reason  for  not  applying  the  rule  to  personal 
property  not  used  in  business  owned  by  a non-resident  of 
Missouri,  which  has  beoome  permanently  located  in  this 
state.  As  stated,  exact  definition  of  the  degree  of  per- 
manency required  is  Impossible,  mach  case  must  depend 
upon  its  particular  facts. 

CufrCLUSluN 


Therefore,  it  is  the  opinion  of  this  department  that 
personal  property  belonging  to  students  at  the  Missouri 
School  of  Mines  is  subject  to  assessment  In  Phelps  County 
only  if  tne  owner  thereof  is  a resident  of  said  county. 
Whether  or  not  a person  not  otherwise  a resident  of  pnelps 
County  beoomes  such  by  reason  of  his  attendance  at  the 
School  of  mines,  depenua  principally  upon  whether  or  not 
such  student  intends  to  make  nis  place  of  abode  there  nis 
home  during  tne  time  that  ne  is  in  school.  Unemancipated 
minors,  in  no  event,  acquire  resiaenoe  there  by  reason  of 
their  attendance,  as  their  domicil  remains  tnat  of  their 
parents.  Personal  property  belonging  to  students,  who  are 
In  no  event  residents  of  Missouri,  may  become  taxable  in 
Phelps  County  if  its  location  there  is  of  such  a permanent 
nature  as  to  give  it  a situ3  tnere. 
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This  opinion,  which  I nereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Robert  R.  Welborn. 

Yours  very  truly. 


JOHN  id . DALTON 
Attorney  General 


COUNTY  COURTS:  County  court  cannot  place  county  funds  in 

COUNTY  DEPOSITARY:  an  account  outside  the  county  depositary; 

such  would  not  be  grounds  for  removal 
from  office  in  the  absence  of  fraud  or 
misappropriation* 


FILED 


March  12,  1953 


Honorable  J.  Patrick  Wheeler 
Prosecuting  Attorney  of 

Lewis  County 
Monticello,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  recent  request  for  an  official 
opinion  of  this  office  which  request  reads  as  follows: 

"The  particular  problem  is  whether  or 
not  the  county  court  ihay  lawfully  and 
legally  maintain  a separate  account  out- 
side the  county  depository  and  draw  upon 
same  without  issuance  of  warrant.  * * * 

Also,  in  connection  with  this  section, 
whether  or  not  maintenance  of  such  sep- 
arate account  would  be  grounds  for  an 
action  to  remove  the  county  judges  in- 
volved, there  being  no  evidence  of  mal- 
feasance,” 

You  inquire  first  whether  or  not  the  county  court  may  lawfully 
maintain  a separate  account  or  fund,  other  than  in  a county  depos- 
itary and  draw  upon  such  account  without  the  issuance  of  warrants. 

The  fund  or  account  to  which  you  refer  was  established  by  the 
county  court  under  the  provisions  of  a will  by  which  certain  prop- 
erty was  left  to  the  county  solely  for  the  use  of  the  county  for 
the  support  of  the  poor.  The  fund  once  established  constitutes 
county  funds  and  would  be  subject  to  the  provisions  of  law  appli- 
cable to  other  county  funds  although  it  would  be  designated  a 
separate  fund  to  be  used  only  for  certain  purposes. 
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Chapter  110,  RSMo  1949,  Sections  110.010  to  110*060,  con- 
tains general  provisions  relating  to  depositaries.  Sections 
110,130  to  110,260  specifically  relate  to  county  depositaries. 

Section  110,130  makes  it  the  duty  of  the  county  court  to  advertise 
for  bids  for  the  selection  of  depositaries  for  county  funds.  Section 
110,140  provides  procedure  for  bidders.  Section  110.150  relates  to 
opening  of  the  bids,  etc.  Section  110,030  provides  that  the  various 
statutory  provisions  in  relation  to  the  advertisement  for,  and 
receipt  of,  bids  and  the  award  of  funds  to  the  lowest  bidder  need 
not  be  followed  if,  at  the  time  of  said  advertisement  of  award, 
it  shall  be  unlawful  for  banking  institutions  to  pay  interest 
upon  demand  deposits,  and  further  provides  that  in  such  event  the 
awards  shall  be  made  without  bids  by  the  authority  or  authorities 
who  are  by  statute  empowered  to  make  the  award  of  such  funds  upon 
bids. 

Section  110.160  provides  the  character  and  kind  of  bonds  to 
be  given  by  county  depositaries  and  other  provisions.  Under  these 
provisions,  we  are  of  the  opinion  that  county  funds  are  required 
to  be  placed  in  depositaries  selected  and  qualified  as  specified 
in  the  above  noted  provisions. 

Noting  these  provisions,  the  Supreme  Court  of  Missouri,  in 
the  case  of  Cantley  v.  Beard,  98  S.  w.  (2d)  730,  said: 

* *The  Bank  of  Barnett  was  not  a county 
depository  at  the  time  of  the  deposit,  as 
stated,  and  the  county  court  had  no  right 
to  deposit  public  funds  in  this  bank  under 
the  setup  in  the  proposition.  ****** 

County  courts  cannot  lawfully  place  public 
funds  in  banks  except  by  complying  with  the 
county  depository  law.  * * *n 

Again  considering  these  provisions,  the  court,  in  the  case 
of  Ralls  County  v.  Commissioners  of  Finance,  66  S.W.  (2d)  115,  said; 

”A  county  has  no  lawful  right  to  deposit 
comity  funds  except  in  a county  depositary. 

$ $ sjctt 

and  in  Boone  County  v.  Cantley,  51  S.  W.  (2d)  56: 

* *A  county  is  authorized  to  deposit 
its  funds  in  county  depositaries  only. 

* * 


It,,  of  course,  would  be  a meaningless  and  futile  gesture  to 
prescribe  a method  of  selecting  and  qualifying  county  depositaries 
if  county  funds  were  not  required  to  be  placed  in  them  once  selected. 
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Having  determined  that  an  account  could  not  be  maintained 
other  than  in  a county  depositary,  it,  of  course,  and  of  necessity 
follows,  that  such  funds  could  not  be  drawn  upon  by  the  county 
court  without  issuance  of  warrant.  However,  in  any  event,  we  do 
not  believe  that  county  funds  can  be  paid  out  except  through  a 
warrant.  It  is  stated  in  the  case  of  Thompson  v.  St.  Charles 
County,  227  Mo.  220,  1,  c.  234: 

"*  * *Under  our  statutory  scheme  not  a 
dollar  can  be  paid  from  the  treasury  of 
a county  on  a claim  except  through  a war- 
rant* Such  warrants  are  the  only  legal 
vouchers  for  the  payment  of  public  money. 

Our  statutes  contemplate  that  county  warrants 
r should  be  drawn  in  the  name  of  the  person 

presenting  a claim  for  payment,  and  once  a 
year  county  courts  are  required  to  make  a 
full  showing  to  the  people  in  this  regard. 

* * 

You  next  inquire  whether  or  not  the  maintenance  of  such 
separate  account  and  drawing  on  same  without  issuance  of  warrant 
would  be  grounds  for  an  action  to  remove  the  county  judges  in- 
volved, there  being  no  evidence  of  malfeasance.  We  note  further 
from  your  opinion  request  the  following: 

"There  have  been  accusations  of  misappro- 
priation of  these  funds,  although  my  investi- 
gation thus  far  does  not  disclose  any  such 
acts." 

-Section  4 of  Article  VII,  of  the  Constitution  of  Missouri 
1945,  provides  as  follows: 

"Except  as  provided  in  this  Constitution, 
all  officers  not  subject  to  impeachment 
shall  be  subject  to  removal  from  office 
in  the  manner  and  for  the  causes  provided 
by  law." 

Section  106.220,  RSMo  1949,  specifies  the  grounds  for  removal 
in  statutory  proceedings  as  follows: 

"Any  person  elected  or  appointed  to  any 
county,  city,  town  or  township  office  in 
this  state,  except  such  officers  as  may 
be  subject  to  removal  by  impeachment,  who 
shall  fail  personally  to  devote  his  time 
to  the  performance  of  the  duties  of  such 
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office,  or  who  shall  be  guilty  of  any 
willful  or  fraudulent  violation  or  neglect 
of  any  official  duty,  or  who  shall  knowingly 
or  willfully  fail  or  refuse  to  do  or  perform 
any  official  act  or  duty  which  by  law  it  is 
his  duty  to  do  or  perform  with  respect  to 
the  execution  or  enforcement  of  the  criminal 
laws  of  the  state,  shall  thereby  forfeit  his 
office,  and  may  be  removed  therefrom  in  the 
manner  provided  in  sections  106.230  to  106,290.” 

You  will  note  that  under  the  provisions  of  this  seption,  in 
order  for  a violation  or  neglect  of  any  official  duty  to  constitute 
a ground  for  removal,  it  must  be  willful  or  fraudulent.  The  term 
"malfeasance"  in  the  sense  in  which  you  have  used  it  is  defined 
in  26  Words  and  Phrases,  Cumulative  Supplement,  pages  27  and  2&  as 
follows : 

"In  determining  whether  officer  was  guilty 
of  *malfeasance  in  office*,  true  motive  or 
intent  with  which  he  acted  must  be  considered, 
and  act  done  with  dishonest,  oppressive,  or 
corrupt  motive,  of  which  fear  and  favor  may 
be  considered  elements,  constitutes  malfeasance, 
but  if  act  proceeded  from  honest  mistake  or 
error,  unusual  circumstances  must  accompany 
transaction  to  constitute  offense  of  corrupt 
or  willful  malfeasance.  State  v.  Seitz,  Del. 

Gen.  Sess.,  14  A.  2d  710,  711,  712,  1 Terry 
572. 

"A  justice  of  the  peace,  remitting  fines  im- 
posed by  him  after  payment  thereof  or  person- 
ally collecting  such  fines  with  evil  intent  or 
corrupt  motive,  is  guilty  of  *malfeasanee  in 
office,*  but  justice  unlawfully  remitting  or 
collecting  fines  without  such  intent  or  motive 
is  not  guilty  of  such  offense.  Rev,  Code,  1935* 

Secs.  4459*  51&0,  5633(d),  State  v,  Seitz,  Del* 

Gen.  Sess,,  14  A.  2d  710,  711,  712,  1 Terry  572." 

Under  the  provisions  of  Section  106.220  and  the  above  noted 
definitions  of  malfeasance,  we  are  of  the  opinion  that  maintaining 
such  a fund  outside  of  a county  depositary  and  drawing  on  same  with- 
out issuance  of  warrant,  absent  the  showing  of  fraud,  misappropriation 
or  willfulness,  would  not  be  grounds  for  removal  from  office. 
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CONCLUSION 


Therefore  it  is  the  opinion  of  this  office  that  a county 
court  cannot  maintain  an  account  comprised  of  county  funds  other 
than  in  a county  depositary  selected  and  qualified  as  provided  by 
law,  nor  draw  on  such  funds  without  issuance  of  warrant. 

We  are  further  of  the  opinion  that  maintenance  of  such  an 
account  and  drawing  on  same  without  issuance  of  warrant  other  than 
as  provided  by  law  would  not  be  grounds  for  an  action  to  remove 
the  county  judges  from  office,  absent  a showing  of  fraud  or  mis- 
appropriation of  said  funds. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  D.  D.  Guffey. 


Very  truly  yours, 


JOHN  M.  DALTON 
Attorney  General 


ABSENTEE  VOTING:  Absentee  voting  not  authorized  at  elections 
ELECTI  ONS: 

TOWNSHIPS:  wherein  only  township  officers  are  elected, 

VOTING : 


March  26,  1953 


TIonorablo  J nos  J.  hoeler 
Prosecutin  Attorney 
Chariton  County 
Keytosvillo,  Missouri 

Dear  I -Ir.  heelor: 

In  your  letter  of  *>inrch  l6#  19^3#  you  requested  rn 
official  opinion  on  the  following  question: 

rtThe  question  has  arisen  as  to 
whether  or  not  abs  *ntee  ballots  can 
be  c a 8 1 at  this  townsliip  election 
under  section  112,010,  tt,G,Mo,  I9I4.9* 
which  provides  for  the  casting  of 
absontoo  ballots  at  any  * special, 
general  or  primary  election  at  which 
any  presidential  preference  is 
indicated  or  any  candidates  are 
chosen  or  elected^  for  any  congress- 
ional, stato,  district,  county, 
town,  city,  ▼Illaga,  precinct  or 
Judicial  offices  or  at  which  questi.n  9 
of  public  policy  * <*  # «•" 

Constitutional  authorization  for  absontoo  voti:  g is 
provided  br  Article  VIII,  ! 'tct'on  7*  MI  : Li  tut  I on 

of  as  follows: 

"Absentee  voting,  — Qualified 
electors  o'‘  the  state  vi.o  are  absent, 
whoth  r within  or  without  tlie  stato, 
may  be  onabled  by  eneral  law  to 
vote  at  all.  elections  by  tlie  peoplo." 

Statutory  provision  for  absentee  voting  by  persons 
not  in  military  or  naval  service  is  provided  by  Section 
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112.010,  RlTo  19^9#  as  follows i 

"Any  person  being  a duly  qualified 
elector  of  the  state  of  Missouri,  other 
than  a person  in  military  or  naval 
service,  #10  expects  to  be  absent  from 
the  county  in  which  he  Is  a qualified 
elector  on  the  day  of  holding  any 
special,  general  or  primary  election 
at  vhich  any  presidential  preference 
Is  indicated  or  any  candidates  are 
chosen  or  elected,  for  any  congressional, 
state,  district,  county,  town,  city, 
villa go,  precinct  or  judicial  offices 
or  at  which  questions  of  public  policy 
are  submitted,  or  any  porson  who 
through  illness  or  physical  disability 
expects  to  be  prevented  from  person- 
ally going  to  tiie  polls  to  vote  on 
election  day,  may  vote  at  such  election 
as  herein  provided." 

In  order  to  determine  whether  absentee  ballots  may  be 
cast  at  township  elections  the  above  section  must  be  examined 
and  construed.  To  aid  in  the  construction  of  said  statute  is 
the  statement  of  the  Supreme  Court  in  Nance  v.  Kearbey,  251 
Mo.  37kt  l^S  S.W.  629s  "Election  laws  must  be  liberally 
construod  in  aid  of  the  right  of  suffrage*  # * * " 

Section  112.010  states  in  considerable  detail  at  v#hat 
elections  absentee  ballots  may  be  cast.  Such  ballots  may  be 
cast  at  only  special,  general,  or  primary  elections  at  which 
any  presidential  preference  is  indicated  or  any  candidates 
are  chosen  or  elected  for  any  can  yresslonal,  stato.  district, 
county,  town,  city,  villa  o,  precinct  or  Judicial  offices 
or  at  whTch  questions  of  public  policy  are  submitted. 

In  construing  statutes  having  such  detailed  provisions 
tlje  maxim  of  "expressio  unius  est  exclusio  alterius"  should  be 
applied.  Tlds  maxim  Is  discussed  and  defined  In  City  of  IlannibRl 
v.  Minor,  22l\.  S.Y. . 2d  59^*  as  follows: 

" * * * There  Is  a fundamental  principle 
of  construction  which  has  been  recog- 
nlzod  and  applied  from  time  immemorial 
by  our  courts  to  such  questions  as  we 
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have  here#  It  is  embodied  in  the 
maxim J ’ .xpressio  unius  est  exclusio 
alterius1  which  moans  that  the  express 
mention  of  one  t.'.Ing,  porson  or  place 
implies  the  exclusion  of  anotlier#  **■•»" 

It  i s also  noted  that  Section  112,300,  RF.Mo  19^9*  pro- 
vides for  casting  of  absentee  war  ballots  by  persons  in  military 
or  naval  service  in  the  following  instances:  "Special,  pri- 
mary or  general  election  in  which  any  presidential  preference 
is  indicated,  or  any  candidates  are  chosen  or  elected  for  any 
con-re sslonal,  state,  district  or  county  election  or  at  which 
any  question  of  public  policy" is  submitted,"  (hmphasis  ours.) 

Since  there  are  two  statutes  providing  for  absentee  voting 
by  different  classes  of  persons,  viz.,  military  and  civilian, 
and  both  statutes  go  into  considerable  detail  as  to  the  elections 
in  which  absentee  voting  is  authorized,  and  are  not  identical, 
it  must  be  presumed  that  the  legislature  intended  to  authorize 
absentee  voting  only  in  the  elections  which  are  set  forth.  In 
neither  section  are  "township  offices"  or  "township  elections" 
mention ed. 


CONCLUSION 

It  Is,  therefore,  the  opinion  of  this  office  that  absentee 
voting  is  not  authorized  at  elections  wherein  only  township 
officers  are  elected. 

This  opinion,  which  I hereby  approve,  was  prepared  by  my 
Assistant,  Mr.  Paul  McGhee# 


Yours  very  truly. 


JOHN  If.  DALTON 
Attorney  General 
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rCT»NSHIP  ELECTIONS: 
FORM  OF  BALLOT: 


FI  LED 


It  is  not  permissible  to  <vrite  or  print  the 
name  of  any  political  party  on  fcfce  ballot 
used.  In  township  elections  of  townsnip  of- 
ficers to  designate  the  politj.cal  party  of 
the  candidates  on  the  ballot. 


March  28,  1953 


Honorable  James  J.  ^heeler 
Prosecuting  Attorney 
Chariton  County 
Keytesville,  Missouri 

uear  Mr.  heeler: 

This  office  is  herein  supplying  the  opinion 
you  requested  on  March  23,  1953*  for  the  construction 
of  the  statutes  of  this  State  governing  the  election 
of  township  officers  in  counties  under  township  or- 
ganization to  determine  whether  the  ballot  used  at 
such  elections  shall  designate  the  political  party 
of  the  various  candidates  on  the  ballot.  Your  letter 
requesting  this  opinion  roads  as  follows: 

''Chariton  County  has  township  organi- 
zation and  the  township  election  will 
be  held  here  March  31*  1953* 

'The  question  has  arisen  as  to  whether 
or  not  It  is  permissible  to  designate 
the  political  party  of  the  various 
candidates  on  the  ballot.  1 am  of  the 
opinion  that  this  is  not  permissible, 
but  the  township  clerk  v/ishes  me  to 
write  you." 

The  procedure  for  holding  elections  in  townships 
in  counties  having  adopted  township  organization  is  set 
out  in  Section  65.060  of  Chapter  65  of  the  Revised  Statutes 
of  ’'issouri,  19'|9 • Said  section  reads  as  follows: 

"65.060.  lections,  when,  whore. -- 
The  citizens  of  the  several  townships 
in  all  counties  having  adopted  the  town- 
ship organization  law  of  thi3  state,  who 
are  qualified  by  the  constitution  and 
laws  of  this  state  to  vote  at  general 
elections,  shall  assemble  biennially 
on  the  last  Tuesday  in  March  at  their 
usual  place  of  voting,  or  at  such  place 
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In  their  respective  townships  as  they 
nay  have  previously  agreed  upon,  for 
the  purpose  of  electing  township  offi- 
cers and  such  other  officers  and  trans- 
acting such  other  business  as  may  be 
necessary." 

The  procedure  to  be  followed  in  the  election  of 
township  officers  as  proscribed  in  said  Section  65.060. 
supra,  is  contained  in  Section  65.080  of  said  Chapter  of? 
of  the  said  Revision  of  our  statutes.  This  section  reads 
as  follows: 


"65.O8O.  lection  procedure .--On  the 
day  of  the  township  election  the  polls 
shall  be  opened  betw  en  seven  and  eight 
o’clock  a.m.  and  be  kept  open  until  six 
o'clock  p.rn.  by  the  judges  of  the  election, 
and  when  so  opened  the  electors  of  the 
township  shall  have  to  elect  all  officers 
to  be  chosen  at  said  election.  Said  offi- 
cers shall  be  chosen  by  ballot.  nch  bal- 
lot shall  contain  the  name  of  every  offi- 
cer or  measure  voted  for,  written  or  print- 
ed on  the  face  of  such  ballot,  with  the 
name  of  the  office  for  which  the  persons 
voted  for  are  intended  to  be  chosen,  which 
ballot  shall  be  folded  so  as  to  conceal 
the  names  of  the  persons  voted  for;  where 
the  names  of  two  or  more  persons  appear 
on  any  ballot  for  the  sane  office,  such 
ballot  shall  be  rejected  by  the  judges 
in  canvassing  the  votes,  only  as  to  the 
persons  erroneously  voted  for.  Said 
township  election  shall  in  all  things 
conform  to  the  general  law  concerning 
elections  for  state  and  county  officers, 
so  far  as  the  sarae  is  consistent  with 
the  provisions  of  this  chapter." 

Section  65.090  of  said  Chapter  65  defines  the 
qualifications  of  voters  at  any  township  organization 
election  as  follows: 

"65.090.  Qualification  of  voters. --No 
person  shall  be  a voter  at  any  township 
election  unless  he  be  a qualified  voter 
at  general  elections,  and  has  been  an 
actual  resident  of  the  township  in  which 
he  offers  to  vote  for  sixty  days  next 
preceding  such  election." 
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It  will  be  observed  that  Section  65.080,  supra, 
provides  that  such  township  election  3hall  in  all  things 
conform  to  the  general  law  concerning  elections  for  state 
and  county  officers,  so  far  a3  the  same  is  consistent  with 
the  provisions  of  Chapter  65.  This  provision,  with  re- 
spect to  the  ballot  is  made  inoperative  and  cannot  be  fol- 
lowed in  such  township  elections  under  the  terms  of  Sec- 
tion 111.010  of  Chapter  111,  BSMo  1949*  Said  Section 
111.010  provides  as  follows: 

"The  provisions  of  this  chapter  shell 
apply  to  all  the  election  precincts 
in  this  state  but  shall  not  apply  to 
township  or  villare  elections,  to 
school  elections,  or  to  any  city  elec- 
tion in  cities  of  the  fourth  class, 
or  in  cities  of  under  three  thousand 
inhabitants  existing  under  any  special 
law." 

Said  Section  111.010  was  first  enacted  as  a port 
of  the  Australian  Ballot  Law  in  this  State  found  in  Laws 
of  1889,  page  105#  Section  36.  This  section  has  been  car- 
ried through  the  succeeding  revisions  of  our  statutes, 
and  as  now  existing  in  our  Revised  Statutes,  1949#  clearly 
shows  that  none  of  the  provisions  of  said  Chapter  111,  re- 
lating to  the  ballot  to  be  used  in  general  elections  for 
state  and  county  officers,  are  to  be  applied  to  the  form 
of  ballots  used  in  a township  election  for  township  offi- 
cers under  Chapter  65  of  our  present  revised  statutes  of 
this  State.  It  appears  clear,  we  believe,  that  under  the 
terms  of  said  Section  111.010  exempting  township  elections 
from  the  terms  of  Chapter  111,  RSWo  1949#  it  is  not  per- 
missible to  write  or  print  the  name  of  any  political  party 
to  designate  the  political  party  of  the  various  candidates 
on  the  ballot  in  elections  for  township  offices  held  under 
said  Chapter  65  of  the  statutes  of  this  State. 

CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  office,  con- 
sidering the  premises,  that  it  is  not  permissible  to  write 
or  print  the  name  of  any  political  party  on  the  ballot  to 
be  used  in  township  elections  to  elect  township  officers 
to  designate  the  political  party  of  the  various  candidates 
on  the  ballot  used  in  such  township  elections. 
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The  foregoing  opinion,  which  I hereby  approve, 
was  prepared  by  ray  Assistant,  Mr.  George  W.  Crowley. 


Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 


GWC : irk 
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RULES  OF  CRIMINAL  PROCEDURE:  A magistrate  is  not  required  to  keep  a 

record  of  bonds  taken  by  him  In  connection 
MAGISTRATES:  with  preliminary  examinations  in  felony 

cases . 


April  3,  1953 


Mr.  ...  C.  Whitlow 
Prosecuting  Attorney 
Callaway  County 
Pulton,  Missouri 

Dear  Mr.  Vhitlow: 

V.e  have  given  careful  consideration  to  your  reouest 
for  an  opinion,  which  reauest  is  as  follows: 

"At  the  request  of  Judge  John  Yates, 

Magistrate  of  Callaway  County,  Mis- 
souri, I would  like  some  information 
regarding  the  records  the  Magistrate 
Court  is  reouired  to  keep  pertaining 
to  the  folony  bonds  the  Magistrate 
takes  In  felony  cases. 

"Judge  Yates  is  of  the  opinion  that 
he  is  not  required  to  keep  a record 
of  these  bonds  under  the  new  criminal 
code  and  believes  that  your  office 
has  previously  rendered  an  opinion  to 
this  effect. 

"Your  assistance  in  this  matter  will 
be  appreciated." 

The  question  contained  in  your  renuo3t  is  grounded 
In  the  Rules  of  Criminal  Procedure,  adopted  by  the  Supreme 
Court  of  Missouri,  and  made  effective  January  1,  1953* 

Rule  3?. 10  is  as  follows: 

"(a)  Vshen  a bail  bond  is  taken  In  a 
misdemeanor  case,  the  clerk  of  the 
court  in  which  such  bond  is  filed 
shall  cause  the  original  bond  to  be 
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kept  in  a safe  place  which  is  not 
accessible  to  the  public,  and  shall 
cause  a true  copy  of  such  bond  to  be 
entered  in  a bound,  permanent  record 
which  shall  be  properly  indexed. 

"(b)  When  ball  is  taken  prior  to  a 
preliminary  examination,  the  clerk  of 
the  court  in  which  such  preliminary 
examination  is  to  be  conducted  shall 
keep  the  original  bail  bond  in  a safe 
place  until  the  defendant  is  discharged 
or  bound  over.  If  the  defendant  is 
bound  over,  the  bail  bond,  to  ether 
with  the  security  therefor  if  cash  or 
bonds,  shall  be  delivered  to  the  clerk 
of  the  court  in  which  the  charge  is  to 
be  tried. 

”(c)  If  ball  is  taken  during  or  sub- 
seouent  to  a preliminary  examination, 
the  ball  bond,  together  with  the 
security  therefor  if  cash  or  bonds, 
shall  be  immediately  transmitted  to  and 
filed  with  the  clerk  of  the  court  in 
which  the  case  Is  to  be  tried. 

"(d)  Original  bonds  filed  with  the 
clerk  of  the  court  in  which  a felony 
charge  is  to  be  tried  shall  bo  kept  by 
the  clerk  in  a safe  place  which  is  not 
accessible  to  the  public,  and  the  clerk 
shall  cause  a true  copy  of  such  bond  to 
be  entered  in  a bound,  permanent  record 
which  shall  be  properly  indexed." 

In  accordance  with  this  rule  a bail  bond  filed  with  a 
magistrate  in  preliminary  examination  of  a felony  charge  is 
governed  by  subsections  (b)  and  (c)  of  the  rule.  The  bond 
must  be  kept  in  a safe  place  and  delivered  or  transmitted 
to  the  clerk  of  the  trial  court  in  esse  the  defendant  is 
bound  over.  No  record  of  the  bond  is  reauired  to  be  kept  in 
magistrate  court.  The  record,  when  required  to  be  kept,  must 
be  entered  by  the  clerk  of  the  court  in  which  the  charge  is 
to  be  tried,  as  provided  in  subsection  (d)  of  the  rule. 


2- 


Mr.  W.  C.  Whitlow 


CONCLUSION. 


It  is  the  opinion  of  this  office  that  a magistrate 
is  not  reauired  under  the  new  Rules  of  Criminal  Procedure 
to  keep  a record  of  the  bonds  taken  by  him  in  connection 
with  preliminary  examinations  in  felony  cases. 

This  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  B.  A.  Taylor. 

Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 


BAT  s sw 
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TOWNSHIP  ASSESSOR:  Residence  is  dependent  upon  intention  and 
RESIDENCE:  when  established  is  not  changed  by  temporary 

change  of  place  of  abode  if  no  intention  to 
change  residence  is  entertained. 


May  19,  1953 


Hon.  James  J.  Wheeler 
Prosecuting  Attorney 
Charlton  County 
Keytesville,  Missouri 

Dear  Mr.  Wheeler: 

We  have  your  recent  letter  in  which  you  request  an  opinion 
of  this  department.  Your  letter  is  as  follows: 

"One  Earl  McSparren  has  been  township  assessor  in 
Cockrell  Township  in  Chariton  County  for  some 
sixteen  years.  Chariton  County  is  under  township 
organization.  McSparren  owns  450  acres,  all  in 
Cockrell  Township.  Recently,  McSparren  moved  to 
the  town  of  Salisbury  for  the  purpose  of  providing 
his  children  a more  convenient  access  to  school. 

He  still  owns  his  land  in  Cockrell  Township  which 
he  works  himself,  and  he  has  reserved  a room  on 
the  farm  which  he  will  occupy  during  the  busy  season. 

“Mr.  McSparren  wishes  to  run  for  the  Office  of 
Township  Assessor  in  Cockrell  Township  again.  We 
are  wondering  if  he  has  sufficient  residence  to 
qualify  for  township  office  under  Section  65. 150, 
Revised  Statutes  of  Missouri  1949*  This  section 
provides  'no  person  shall  be  eligible  to  any  town- 
ship office  unless  he  shall  be  a qualified  voter 
of  such  township'. 

“We  will  appreciate  it  very  much  if  you  will  advise." 

Section  65.I5D  RSMo  1949  pertaining  to  qualifications  for 
township  office  is  as  follows: 
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"No  person  shall  be  eligible  to  any 
township  office  unless  he  shall  be 
a auallfled  voter  end  a resident  of 
such  townshlD." 

Article  VIII,  Section  2 of  the  Constitution  of  Missouri, 
provides  In  part  as  follows; 

"All  citizens  of  the  United  States  * * * * 
over  the  age  of  twenty-one  who have  resided 
In  this  state  one  year,  and  In  the  county, 
city  or  town  sixty  days  next  nreoedlng  the 
election  at  which  they  offer  to  vote,  and  no 
other  oerson,  shall  be  entitled  to  vote  at 
all  elections  by  the  oeople;  *******  ." 

Section  111.060  RSMo  19^9  provides  In  oart  as  follows: 

"All  citizens  of  the  United  States,  * * * * 
over  the  age  of  twenty-one  years  who  have 
resided  In  this  state  one  year,  and  the 
county,  city  or  town  sixty  days  Immediately 
preceding  the  election  at  which  they  offer 
to  vote,  and  no  other  person  shall  be  entitled 
to  vote  at  all  elections  by  the  people.  Each 
voter  shall  vote  only  In  the  townshlo  In  which 
he  resides,  or  If  In  a town  or  city,  then  In 
the  election  district  therein  In  which  he 
resides,  ****************** 

It  Is  obvious  from  an  examination  of  the  above  ouoted 
Section  15.150  HSMo  19^9  that  In  order  to  be  a township 
office  holder  It  Is  necessary  for  the  asnlrant  to  be  a 
auallfled  voter  of  the  township  and  It  Is  obvious  from  the 
above  quotad  constitutional  and  statutory  orovlslons  that 
In  ord*r  to  be  a qualified  voter  In  the  township  the  asolrant 
must  be  a resident  of  the  townshlo. 

The  question  to  be  decided  therefore  Is  whether  or  not  under 
the  circumstances  set  forth  In  your  aforesaid  letter  ycSr>arren 
Is  a resident  of  Cockrell  Townshlo. 

You  state  In  your  letter  that  McSoarren  recently  moved  to 
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Salisbury  for  the  purpose  of  providing  more  convenient 
access  to  schools  for  the  ouroos*  of  educating  his 
children.  Your  letter  also  discloses  that  he  has  reserved 
a room  In  his  farm  house  where  he  Intends  to  live  during 
the  busy  season  on  the  farm.  The  feet  that  Mr.  McFparren 
aspires  to  the  office  of  Township  Assessor  of  Cockrell 
Township  tends  to  Indicate  to  us  thet  he  claims  to  be  a 
resident  of  said  township. 

A man's  residence  Is  established  by  his  Intention  as  to 
where  he  shall  reside.  This  does  not  mean  that  a declared 
Intention  prevails  over  an  Intention  that  can  be  Inferred 
from  his  course  of  conduct. 

We  are  of  the  opinion  that  when  a man's  residence  has  been 
established  In  a given  locality  as  Mr.  McSoarren's  has  b^rn 
In  Cockrell  Township  by  his  having  lived  In  said  township 
with  hi 8 family  his  residence  Is  not  changed  to  another 
locality  merely  by  reason  of  his  moving  Into  town  for  the 
purpose  of  educating  his  children  particularly  when  he 
retains  a room  In  his  old  home  and  occupies  It  for  a portion 
of  the  time  and  continues  to  farm  the  land. 

In  this  connection  we  auote  as  follows  from  the  opinion  of 
the  oourt  In  the  case  of  Hall  v.  ^ehoenecke,  ?1  SV  1Q7, 

128  Mo.  661,  1.  c.  667: 


"A  temporary  absence  of  a person  from  Ms 
usual  residence,  through  a series  of  years, 
does  not  neoessarlly  cause  a loss  of  such 
residence.  Whether  a change  was  effected 
In  any  case  depends  upon  the  Intention  with 
which  the  removal  from  the  former  residence 
was  made.  McCrary  on  Elections  YA.J, 
sec.  62 

"A  temporary  removal  by  a person,  for  the 
sole  purpose  of  educating  his  children, 
without  an  Intention  of  abandoning  his  usual 
residence,  and  with  the  Intention  of  returning 
thereto  when  his  purpose  hss  been  accomplished, 
will  not  constitute  such  a change  of  residence 
as  would,  under  the  law,  entitle  him  to  vote  at 
his  temporary  abode." 
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CONCLUSION 


We  are  accordingly  of  the  opinion  that  the  fact  that 
Mr.  McSparren  has  moved  his  family  Into  town  for  the 
purpose  of  giving  hla  children  more  convenient  access 
to  soh6ol  does  not  necessarily  Indicate  an  Intention 
on  his  part  to  change  hl6  residence. 


The  foregoing  opinion,  which  I hereby  aoorove,  was 
prepared  by  my  Asslstent,  Mr.  Samuel  W.  Watson. 


Yours  very  truly 

JOHN  M.  DALTON 
ATTOHNFY  GENERAL 


INTOXICATING  LIQUORS:  Regulation  of  Supervisor 

not  basis  for  criminal 
prosecution. 


June  6,  1953 


Honorable  J.  Patrick  Wheeler 
Prosecuting  Attorney- 
Lewis  County 
Monticello,  Missouri 


Jotax£bd^sen 


Dear  Mr,  Wheeler: 

We  have  received  your  request  for  an  opinion  of  this 
office,  which  request  reads,  in  part,  as  follows: 

"Under  the  provisions  of  the  Missouri 
Statutes,  the  Supervisor  of  Liquor 
Control  is  given  the  power  to  make 
rules  governing  the  sale  and  possession 
of  liquor. 

"Would  you  kindly  furnish  our  office 
with  an  official  opinion  on  the  follow- 
ing question: 

"If  a licensee  violates  any  of  the 
provisions  of  the  rules  and  regulations 
promulgated  and  in  effect  by  order  of 
the  Supervisor  of  Liquor  Control,  may 
he  be  criminally  prosecuted?  If  so, 
does  a plea  of  guilty  to  a charge  of 
violation  of  these  rules  and  regulations 
constitute  a revocation  of  the  license 
under  the  provisions  of  Sec.  312.510, 

R.S.  Mo.,  I9I4.9?" 

Section  312.360,  RSMo  19^9»  provides,  in  part: 

"The  supervisor  of  liquor  control  shall 
have  the  authority  to  suspend  or  revoke 
for  cause  all  such  licenses  and  to  make 
the  following  regulations,  without  limit- 
ing the  generality  of  provisions  empowering 
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the  supervisor  of  liquor  control  as  in 
this  chapter  set  forth,  as  to  the  follow- 
ing matters,  acts,  and  things? 

# » « » « 

"(6)  Establish  rules  and  regulations  for 
the  conduct  of  the  business  carried  on  by 
each  specific  licensee  under  the  license, 
and  such  rules  and  regulations  if  not 
obeyed  by  every  licensee  shall  be  grounds 
for  the  revocation  or  suspension  of  the 
license.n 

According  to  our  information,  your  inquiry  relates  to  a 
violation  of  Regulation  No,  II4. ( c ) of  the  Supervisor  of  Liquor 
Control,  which  provides? 

"(c)  Loitering  of  Lmmoral  Persons, — No 
retail  licensee  shall  employ  or  knowingly 
allow  the  loitering  upon  or  about  the 
licensed  premises  of  any  known  police 
character,  felon,  gangster,  racketeer, 
pickpocket,  swindler,  confidence  man, 
female  impersonator,  prostitute,  narcotic 
addict,  vagrant,  delinquent  minor  or 
other  degenerate  or  dissolute  person.” 

Regulation  Ho.  1J4.  is  captioned  "Retailers  Conduct  on  the 
Premises." 

Section  312.510,  RStlo  19V?»  provides,  in  part: 

"1.  Any  violation  of  any  of  the  provi- 
sions of  this  chapter  not  otherwise  defined, 
shall  be  a misdemeanor,  and  any  person 
guilty  of  violating  any  of  said  provisions, 
and  for  which  violation  no  other  penalty  is 
by  this  chapter  imposed,  shall,  upon  con- 
viction thereof  be  adjudged  guilty  of  a 
misdemeanor  and  punished  by  a fine  of  not 
less  than  fifty  dollars,  nor  more  than  one 
thousand  dollars,  or  by  imprisonment  in  the 
county  Jail  for  a term  not  exceeding  one 
year,  or  by  both  such  fine  and  jail  sentence." 
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"Prescribing  of  penalties  is  a legislative  function,  and 
a commission  may  not  be  empowered  to  impose  penalties  for 
violation  of  duties  which  it  creates  under  a statute  permitting 
it  to  make  rules.  However,  the  legislature  may  validly  provide 
a criminal  or  penal  sanction  for  the  violation  of  the  rules  and 
regulations  which  it  may  empower  administrative  authorities  to 
enact."  I \Z  Am.  Jur.,  Public  Administrative  Law,  Section  50, 
page  355.  However,  as  with  any  criminal  statute,  the  Legislature 
must  clearly  make  violation  of  administrative  regulations  a 
criminal  offense.  This  was  pointed  out  by  the  United  States 
Supreme  Court  in  the  case  of  United  States  vs.  Eaton,  l44  U.S. 

6?7#  in  which  the  court  stated,  l.c.  688: 

"It  is  necessary  that  a sufficient 
statutory  authority  should  exist  for 
declaring  any  Act  or  omission  a criminal 
offense;  and  we  do  not  think  that  the 
statutory  authority  in  the  present  case 
is  sufficient.  If  Congress  intended  to 
make  it  an  offense  for  wholesale  dealers 
in  oleomargarine  to  omit  to  keep  books 
and  render  returns  as  required  by  regula- 
tions to  be  made  by  the  Commissioner  of 
Internal  Revenue,  it  would  have  done  so 
distinctly,  in  connection  with  an  enact- 
ment such  as  that  above  recited,  made  in 
Sec.  lj.1  of  the  Act  of  October  1,  I89O. 

"Regulations  prescribed  by  the  President 
and  by  the  heads  of  departments,  under 
authority  granted  by  Congress,  may  be 
regulations  prescribed  by  law,  so  as  law- 
fully to  support  acts  done  under  them  and 
in  accordance  with  them,  and  may  thus 
have,  in  a proper  sense,  the  force  of  law; 
but  it  does  not  follow  that  a thing  re- 
quired by  them  is  a thing  so  required  by 
law  as  to  make  the  neglect  to  do  the  ■tiling 
a criminal  offense  in  a citizen,  where  a 
statute  does  not  distinctly  make  the  neglect 
In  question  a criminal  offense." 

We  find,  in  Chapter  312,  RSMo  1949 $ no  legislative  declara- 
tion that  violation  of  the  regulations  of  the  Supervisor  of 
Liquor  Control  shall  be  punishable  as  a criminal  offense.  Section 
312.360(6),  RSMo  1949*  quoted  above,  does  make  violation  of 
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regulations  for  the  conduct  of  the  licensee^  business,  under 
which  Regulation  No,  l4  would  fall,  grounds  for  suspension  or 
revocation  of  licenses,  but  no  reference  vriiatsoever  is  made  to 
criminal  prosecution. 

we  do  not  feel  that  Section  312,510,  HSMo  1949*  quoted 
supra,  can  be  construed  to  make  violation  of  such  regulations 
punishable  criminally.  That  section  merely  prescribes  the 
penalty  for  offenses  covered  by  the  act  and  for  which  the  penalty 
has  not  been  otherwise  provided. 

The  Legislature  has  seen  fit  to  make  violation  of  regula- 
tions and  orders  of  some  administrative  agencies  in  this  state 
criminally  punishable.  Thus,  Section  252.230,  RSMo  1949*  appli- 
cable to  the  Conservation  Commission,  provides: 

"Any  person  violating  any  of  the  pro- 
visions of  this  chapter  wherein  other 
specific  punishment  is  not  provided,  and 
any  person  violating  any  of  such  rules 
and  regulations  relating  to  wild  life, 
shall  be  guilty  of  a misdemeanor  and  upon 
conviction  shall  be  punished  by  imprison- 
ment in  the  county  jail  not  exceeding 
three  months  or  by  a fine  not  exceeding 
five  hundred  dollars,  or  by  both  such  fine 
and  imprisonment." 

Section  356*580,  RSMo  1949*  makes  violation  of  orders  of 
the  Public  Service  Commission  criminally  punishable.  However, 
such  provision  i3  significantly  lacking  from  the  Non- Intoxicating 
Beer  Lay/,  here  involved,  and  the  failure  of  the  Legislature  to 
make  such  provision  must  preclude  criminal  prosecution  as  a means 
of  enforcement  of  regulations  promulgated  under  that  Act, 

In  your  letter  you  refer  to  Section  312.380,  RSMo  1949* 

That  section,  however,  merely  provides  an  additional  procedure 
for  suspension  and  revocation  of  licenses.  That  such  is  its 
effect  is  clear  from  the  title  of  the  bill  enacting  it,  which 
reads  as  follows: 

"AN  ACT  to  amend  Article  2,  Chapter  32  of 
the  Revised  Statutes  of  Missouri,  1939* 
known  as  the  Non- Intoxicating  Beer  Law, 
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by  adding  a new  section  to  said  Article  2, 

Chapter  32,  to  be  known  as  Section  499^# 
providing » in  addition  to  the  penalties 
and  proceedings  for  revocation  of  licenses 
provided  for  in  the  Non-Intoxicating  Beer 
Law,  for  special  proceedings  for  the  suspen- 
sion or  revocation  of  licensos  bo cause  or 
certain  violations  oT  the  N on- Intox lea  ting 
Beer  Law;  pr ovldlng~tha  t such  proceedings 
may  be  instituted  by  tax-paying  resident 
citizens,  the  sheriff  or  any  peace  officer; 
providing  hearings  before  the  Circuit  Court; 
providing  for  the  duties  of  the  Prosecuting 
or  Circuit  Attorney  in  the  City  of  St.  Louis 
and  the  Prosecuting  Attorney  of  the  Counties 
of  the  State,  and  providing  for  the  taxing 
of  the  costs  of  such  hearings."  (Emphasis  ours.) 

(Laws  of  Missouri,  19^3,  page  6l4. ) 

The  duty  imposed  upon  the  prosecuting  attorney  "to  prosecute 
diligently  and  without  delay  any  complaints  coming  to  him"  under 
this  section  relates  to  the  complaints  therein  provided  for  which 
may  be  made  the  basis  for  suspension  or  revocation  of  licenses. 

CONCLUSION 


Therefore,  it  is  the  opinion  of  tills  office  that  violation 
of  the  regulations  of  the  Supervisor  of  Liquor  Control  may  not 
be  the  basis  of  criminal  prosecution. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  ray  Assistant,  Mr.  Robert  R.  Welborn. 


Yours  very  truly. 


RRW  * irk : ml 


JOHN  M.  DALTON 
Attorney  Genoral 
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Effect  of  decision  in  McVey  v. 
Hawkins,  258  S.W.2d  927,  on  state 
aid  for  transportation  to  private 
schools . 


August  25,  1953 


Honorable  Hubert  Wheeler 
Commissioner  of  Education 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Wheeler: 


This  is  in  response  to  your  request  for  an  opinion,  dated 
July  2,  1953,  which  reads,  in  part,  as  follows: 

"I  shall  be  glad  to  have  your  advice  and 
official  opinion  in  regard  to  the  following 
questions : 

"1.  In  view  of  the  court's  judgment  that 
public  school  funds  used  to  transport 
pupils  to  and  from  a private  parochial 
school  are  not  used  for  the  purpose  of 
maintaining  free  public  schools  and  that 
such  use  of  funds  is  unlawful,  does  it 
render  unconstitutional  and  void  the  pro- 
visions of  Section  165.140  and  165.143 
in  reference  to  private  school  transpor- 
tation? 


"2.  If  the  statutory  provisions  for 
private  school  transportation  are  null 
and  void,  do  boards  of  education  have 
any  legal  basis  for  aiding  private  school 
transportation,  for  either  elementary  or 
high  school  pupils? 

"3.  Does  the  court's  decision  become 
effective  from  the  date  it  was  rendered, 
June  8,  1953,  or  is  the  court's  opinion 
in  the  form  of  a declaratory  judgment 
indicating  what  the  law  has  always  been 
since  its  enactment  and  thereby  prohibit 
any  further  claim  for  transportation  aid? 
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"4.  If  the  court's  decision  became  effective 
from  the  date  the  opinion  was  rendered  would 
It  be  legal  and  proper  for  school  boards  In 
districts  where  private  school  transportation 
was  provided  last  school  year  to  file  applica- 
tion for  the  state  transportation  aid? 

"5*  Applications  for  state  aid  for  trans- 
portation of  pupils  which  includes  transpor- 
tation to  parochial  schools  are  now  being 
filed  with  the  State  Department  of  .education, 
‘hall  the  State  hoard  accept  the  certification 
of  these  applications  as  a valid  basis  for 
the  distribution  of  transportation  aid  in  the 
August  31  apportionment  of  state  school  moneys? 

”6.  If  the  court's  decision  became  effective 
from  the  date  the  opinion  was  rendered,  would 
it  be  legal  for  the  State  hoard  of  education 
to  apportion  transportation  aid  for  the  trans- 
portation completed  and  approved  prior  to  such 
date  for  pupils  transported  to  private  schools?" 


question  tio«  1 

In  your  request  you  refer  to  the  case  of  McVey  et  al.  v. 
Hawkins  et  al.,  25>8  S . W • (2d)  927,  and  question  whether  it  has 
the  effect  of  rendering  unconstitutional  and  void  the  provisions 
of  Section  l6f?.140  and  Section  165>.143*  RSMo  1949*  In  order 
better  to  understand  the  law  as  it  now  stands,  following  the 
decision  of  the  McVey  case,  it  might  be  well  to  give  a short 
summary  of  that  case* 

briefly,  the  facts  involved  therein  were  these: 

Commerce  Consolidated  School  District  No.  9 lies  in  the 
northeastern  part  of  Scott  County,  benton  Consolidated  School 
District  No.  19  lies  west  of  the  Commerce  District  in  Scott 
County.  A public  elementary  or  grade  school  is  maintained  in 
the  village  of  Commerce  in  the  Commerce  District,  and  a public 
secondary  or  high  school  is  maintained  in  the  village  of  denton 
in  the  benton  District.  The  Homan  Catholic  Church  maintains 
and  operates  the  St.  Dennis  Catholic  School,  a private  parochial 
school  in  benton,  the  school  offering  courses  up  to  and  including 
the  eighth  grade. 
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On  school  days  a school  bus  owned  and  operated  by  the 
Commerce  District,  the  whole  expense  of  which  was  paid  out  of 
the  incidental  fund  of  the  district,  moved  over  designated 
roads  in  the  Commerce  district  transporting  the  grade  school 
children  of  the  district  to  the  Commerce  School.  During  and 
after  this  movement,  children  attending  the  St.  Dennis 
Catholic  School  at  Benton  boarded  the  bus  and  were  transported 
to  a point  near  the  line  between  the  Commerce  and  Benton  dis- 
tricts. There  the  children  were  received  and  transported  by 
the  Benton  District  school  bus  to  Benton  and  discharged  at  the 
Benton  High  School  or  at  the  St.  Dennis  Catholic  School. 

This  was  a suit  by  resident  taxpayers  to  enjoin  the 
transportation  of  the  grade  school  children  by  a public  school 
bus  for  that  portion  of  the  way  above  mentioned  to  and  from 
the  private  parochial  school  at  Benton.  It  further  appeared 
that  the  entire  cost  of  such  transportation  had  been  and  was 
being  paid  for  out  of  public  school  funds  by  warrants  drawn 
on  the  incidental  fund  of  the  district. 

In  the  lower  court,  judgment  was  rendered  for  the 
defendants,  the  board  of  education  of  the  district  and  the 
driver  of  the  school  bus,  a motion  to  dismiss  having  been 
sustained  as  to  the  county  superintendent  of  schools.  This 
latter  action  was  not  complained  of  on  appeal,  and  hence  was 
not  considered.  The  upper  court  reversed  and  remanded  the 
judgment  for  judgment  consistent  with  the  opinion. 

Appellants,  plaintiffs  below,  contended  that  the  conduct 
of  respondents,  defendants  below,  in  causing  the  parochial 
school  children  to  be  hauled  in  a public  school  bus  to  and 
from  a private  religious  school  at  public  expense  and  with  the 
public  school  funds  of  the  district  was  in  violation  of  specific 
provisions  of  the  Constitution  of  Missouri,  I9lj.f>,  to  wit: 
Sections  f?  and  8 of  Article  IX,  and  Sections  6 and  7 of  Article 
I.  For  sake  of  convenience,  we  now  set  said  sections  out  in 
full: 

sec.  5>>  Art.  IX.  "The  proceeds  of  all 
certificates  of  indebtedness  due  the  state 
school  fund,  and  all  moneys,  bonds,  lands, 
and  other  property  belonging  to  or  donated 
to  any  state  fund  for  public  school  purposes, 
and  the  net  proceeds  of  all  sales  of  lands 
and  other  property  and  effects  that  may  accrue 
to  the  state  by  escheat,  shall  be  paid  into 
the  state  treasury,  and  securely  invested  under 
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the  supervision  of  the  state  board  of 
education,  and  sacredly  preserved  as  a 
public  school  fund  the  annual  income  of 
which  shall  oe  faithfully  appropriated 
for  establishing  and  maintaining  free 
public  schools,  and  for  no  other  uses  or 
purposes  whatsoever." 

Sec.  8,  Art.  IX.  "Neither  the  general 
assembly,  nor  any  county,  city,  town,  town- 
ship, school  district  or  other  municipal 
corporation,  shall  ever  make  an  appropriation 
or  pay  from  any  public  fund  whatever,  any- 
thing in  aid  of  any  religious  creed,  church 
or  sectarian  purpose,  or  to  help  to  support 
or  sustain  any  private  or  public  school, 
academy,  seminary,  college,  university,  or 
other  institution  of  learning  controlled  by 
any  religious  creed,  church  or  sectarian 
denomination  whatever;  nor  shall  any  grant 
or  donation  of  personal  property  or  real 
estate  ever  be  made  by  the  state,  or  any 
county,  city,  town,  or  other  municipal 
corporation,  for  any  religious  creed,  church, 
or  sectarian  purpose  whatever." 

Sec.  6,  Art.  I.  "That  no  person  can  be 
compelled  to  erect,  support  or  attend  any 
place  or  system  of  worship,  or  to  maintain 
or  support  any  priest,  minister,  preacher 
or  teacher  of  any  sect,  church,  creed  or 
denomination  of  religion;  but  if  any  person 
shall  voluntarily  make  a contract  for  any 
such  ooject,  he  shall  be  held  to  the  per- 
formance of  the  same." 

Sec.  7#  Art.  I.  "That  no  money  shall  ever 
be  taken  from  the  public  treasury,  directly 
or  indirectly,  in  aid  of  any  church,  sect 
or  denomination  of  religion,  or  in  aid  of 
any  priest,  preacher,  minister  or  teacher 
thereof,  as  such;  and  that  no  preference 
shall  be  given  to  nor  any  discrimination 
made  against  any  church,  sect  or  creed  of 
religion,  or  any  foiro  of  religious  faith 
or  worship." 
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They  also  insisted  that  Section  165.143,  HSMo  1949#  was 
violative  of  these  same  constitutional  provisions.  Respondents 
contended  that  the  constitutionality  of  Section  165.143  was  not 
in  issue  because  the  records  showed  that  the  Commerce  District 
received  no  state  aid  under  Section  165.143  for  transporting 
within  the  district  the  students  attending  the  St.  Dennis 
Catholic  School  at  Denton. 

The  court  pointed  out  that  Section  165.140  was  not  mentioned 
in  plaintiffs'  petition  or  in  appellants'  brief,  and  although 
appellants  insisted  that  Section  165.143  was  violative  of  the 
constitutional  provisions  mentioned,  in  what  respects  or  why  did 
not  appear  from  appellants'  brief.  However,  since  respondents 
relied  on  Sections  165.140  and  165.143  as  a defense  to  this 
action,  the  court  considered  the  constitutionality  of  these 
sections.  Said  sections  read  as  follows: 

Sec.  165.140.  "Whenever  the  board  of 
directors  of  any  school  district  or  board 
of  education  of  a consolidated  district 
shall  deem  it  advisable,  or  when  they 
shall  be  requested  by  a petition  of  ten 
taxpayers  of  such  district,  to  provide 
for  the  free  transportation  to  and  from 
school,  at  the  expense  of  the  district, 
of  pupils  living  more  than  one-half  mile 
from  the  schoolhouse,  for  the  whole  or 
for  part  of  the  school  year,  said  board 
of  directors  or  board  of  education  shall 
submit  to  the  qualified  voters  of  such 
school  district,  who  are  taxpayers  in  such 
district,  at  an  annual  meeting  or  a special 
meeting,  called  and  held  for  that  purpose, 
the  question  of  providing  such  transporta- 
tion for  the  pupils  of  such  school  district; 
provided,  that  when  a special  meeting  is 
called  for  this  purpose,  a due  notice  of 
such  meeting  shall  be  given  as  provided  for 
in  section  165.037.  If  two- thirds  of  the 
voters,  who  are  taxpayers,  voting  at  such 
election,  shall  vote  in  favor  of  such 
transportation  of  pupils  of  said  school 
district,  the  board  of  directors  or  board 
of  education  shall  arrange  for  and  provide 
such  transportation.  The  board  of  directors 
or  board  of  education  shall  have  authority 
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and  are  empowered  to  make  all  needful  rules 
and  regulations  for  the  free  transportation 
of  pupils  herein  provided  for,  and  are  author- 
ized to  and  shall  require  from  every  person, 
employed  for  that  purpose,  a reasonable  bond 
for  the  faithful  discharge  of  his  duties,  as 
prescribed  by  the  board.  Said  board  of 
directors  or  board  of  education  shall  pay  by 
warrant  the  expenses  of  such  transportation 
out  of  the  incidental  fund  of  the  district; 
provided,  that  this  section  shall  include 
pupils  attending  private  schools  of  elementary 
and  high  school  grade  except  such  schools  as 
are  operated  for  profit." 

Sec.  165.143*  "When  any  sohool  district  makes 
provision  for  transporting  any  or  all  of  the 
pupils  of  suoh  district  to  a central  sohool 
or  schools  within  the  district,  and  the  method 
of  transporting  is  approved  by  the  state  board 
of  education  the  amount  paid  for  transportation, 
not  to  exceed  three  dollars  per  month  for  each 
pupil  transported  a distance  of  two  miles  or 
more,  shall  be  a part  of  the  minimum  guarantee 
of  such  district  for  the  ensiling  year.  When 
the  board  of  directors  of  any  school  district 
makes  provision  for  transporting  the  high 
school  pupils  whose  tuition  it  is  obligated 
to  pay,  to  the  school  or  schools  they  are 
attending,  and  the  method  of  transporting  is 
approved  by  the  state  board  of  education,  the 
amount  paid  for  transporting  such  pupils, 
not  to  exceed  three  dollars  per  month  for 
each  pupil  transported  shall  be  a part  of  the 
state  apportionment  to  such  district  for  the 
ensuing  year,  if  no  part  of  the  minimum 
guarantee  of  such  district  has  been  used  to 
pay  any  part  of  the  cost  of  transporting  such 
pupils.  When  the  board  of  directors  of  a 
district  that  admits  nonresident  pupils  to 
its  high  school  make 8 provision  for  trans- 
porting such  pupils  to  such  high  school,  and 
the  method  of  transporting  and  the  transporta- 
tion routes  are  approved  by  the  state  board 
of  education  before  the  transportation  is 


Honorable  Hubert  Wheeler 


begun,  the  amount  spent  for  transporting  such 
pupils,  not  to  exceed  three  dollars  per  month 
for  each  pupil  transported  shall  be  a part  of 
the  state  apportionment  to  such  district  for 
the  ensuing  year.  If  no  money  apportioned  to 
such  district  from  any  public  fund  or  funds 
has  been  used  to  pay  any  part  of  the  cost 
of  transporting  such  pupils,  except  money 
apportioned  to  such  district  to  pay  the  cost 
of  transporting  such  pupils;  provided,  any 
cost  incurred  for  transporting  such  pupils 
in  excess  of  three  dollars  per  month  for 
each  pupil  transported  may  be  collected 
from  the  district  of  the  pupil’s  residence, 
if  said  cost  has  been  determined  in  the 
manner  prescribed  by  the  state  board  of 
education;  and  provided  further,  that  for 
the  transportation  of  pupils  attending 
private  schools,  between  the  ages  of  six 
and  twenty  years,  where  no  tuition  shall  be 
payable,  the  costs  of  transporting  said 
pupils  attending  private  school  shall  be 
paid  as  herein  provided  for  the  transporta- 
tion of  pupils  to  public  schools. " 

Other  contentions  were  made  and  other  questions  determined 
which  are  of  no  particular  moment  at  this  time. 

In  addition  to  the  constitutional  and  statutory  provisions 
above  mentioned,  the  court  also  quoted  Section  3,  Article  IX, 
Constitution  of  Missouri,  19 45#  Section  161.2 25#  Laws  of  Missouri, 
1951*  p.  49 5#  Sections  2.120  and  2.121,  Laws  of  Missouri,  1949# 
p.  27  (appropriation  bills),  and  Section  161.180,  RSMo  1949# 
Amended,  Laws  of  Missouri,  1951#  p.  493#  all  of  which  refer  to 
the  use  of  public  school  moneys  for  the  establishment  and  main- 
tenance of  free  public  schools. 

At  page  929  the  court  said: 

" « « «■  We  shall  consider  only  the  constitu- 
tional questions  raised  by  the  pleadings  and 
urged  herein  upon  this  appeal.” 

Then,  in  defining  the  question,  the  court  said,  pa0e  932: 
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"In  view  of  the  Issues  presented  on  this 
appeal,  we  think  the  essential  question  is 
whether  the  use  of  the  public  school  moneys, 
to  wit,  the  incidental  funds  of  the  district, 
for  defraying  the  ejcpenses  of  transporting 
the  parochial  school  children  to,  or  part 
way  to  and  from,  a private  school  is  a use 
for  the  purpose  of  ’establishing  and  main- 
taining free  public  schools,  and  for  no  other 
uses  or  purposes  whatsoever’,  as  provided  by 
Sec.  5*  Art.  IX  of  the  Constitution.  And  see 
Sec.  161.130,  RSMo  1949*  as  amended  Laws 
1951,  p.  493,  V.A.M.S.  Also  involved  is  the 
question  of  whether  the  income  from  the  State 
Public  School  Pund  is  applied  to  'the  support 
of  free  public  schools',  as  provided  by  Sec. 

3,  Art.  IX  and  whether  such  income  and  the 
other  moneys  appropriated  are  properly  used 
within  the  meaning  of  the  act  of  the  Legisla- 
ture setting  the  fund  aside  'to  be  used  for 
the  support  of  the  free  public  schools'  and 
'to  be  apportioned  and  distributed  for  the 
support  of  the  free  public  schools.'  Laws 
19if9,  p.  27,  Secs.  2.120  and  2.121.  And  see 
Sec.  23,  Art.  IV,  supra.  If  the  use  of  the 
fund  mentioned  for  the  purpose  of  transporta- 
tion of  parochial  school  children  to  a private 
school  or  part  of  the  way  to  the  private 
school  and  return  is  not  a use  'for  establishing 
and  maintaining  free  public  schools, • and  if 
the  use  of  the  fund  or  any  part  thereof  is  not 
within  the  purpose  for  which  it  was  dedicated 
and  appropriated,  the  use  must  be  enjoined  and 
the  transportation  discontinued." 

Then  again,  at  page  933*  the  court  said: 

If  the  parts  of  what  are  now  Lection 
165.140  and  Section  165.143,  as  added  in  1939, 
see  Laws  1939,  pp.  718-720,  are  In  direct 
conflict  with  controlling  provisions  of  the 
Constitution  of  Missouri  1945*  to  wit.  Lection 
5 of  Article  IX,  they  do  not  and  can  not  con- 
stitute any  defense  to  the  present  action  and 
must  be  disregarded.  Since  the  added  portions 
of  these  sections  do  conflict  with  the  mentioned 
constitutional  provisions  they  constitute  no 
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defense  to  the  present  action.  We  may  not 
in  this  proceeding  determine  the  effect  of 
such  holding  upon  the  remaining  portions  of 
said  sections,  however,  see  Missouri  Ins,  Co, 
v,  Morris,  Mo,  Sup.,  255  S*W.  2d  781,  7 82," 

The  added  portions  referred  to  are  the  provisos  at  the  end 
of  each  of  Section  165*140  and  Section  165*143#  i*e: 

(Sec,  165*140)  "provided,  that  this  section 
shall  include  pupils  attending  private  schools 
of  elementary  and  high  school  grade  except 
such  schools  as  are  operated  for  profit." 

(Sec.  165*143)  "and  provided  further,  that 
for  the  transportation  of  pupils  attending 
private  schools,  between  the  ages  of  six  and 
twenty  years,  where  no  tuition  shall  be  pay- 
able, the  costs  of  transporting  said  pupils 
attending  private  school  shall  be  paid  as 
herein  provided  for  the  transportation  of 
pupils  to  public  schools •" 

court  concluded  by  saying,  l.c.  933 s 

" * * * We  must  and  do  hold  that  the  public 
school  funds  used  to  transport  the  pupils 
part  way  to  and  from  the  St.  Dennis  Catholic 
School  at  Denton  are  not  used  for  the  purpose 
of  maintaining  free  public  schools  and  that 
such  use  of  said  funds  is  unlawful.  It 
necessarily  follows  that  such  transportation 
of  said  students  at  the  expense  of  the  dis- 
trict is  unlawful  and  must  be  enjoined.  We 
express  no  opinion  on  any  issues  not  directly 
decided  herein." 

Although  the  court  did  not  at  any  time  use  the  term 
"unconstitutional,"  it  did,  by  the  phraseology  above  quoted, 
directly  hold  that  the  above-quoted  provisos  of  Sections  165*140 
and  165*143  are  in  conflict  with  the  constitutional  provisions 
above  mentioned.  Therefore,  it  did  as  effectively  hold  such 
provisos  "unconstitutional"  as  if  the  word  itself  had  been  used. 

However,  it  is  to  be  noted  that  the  court  expressly  re- 
frained from  ruling  on  any  other  portion  of  those  statutes  so 
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that  the  remainder  of  such  sections  stands  with  the  validity 
that  they  did  before  the  rendition  of  this  decision,  (State 
ex  inf,  Hadley  v,  Washburn,  167  Mo,  680,  697*  67  S,W,  5>9 2.) 


Question  No,  2 

Your  next  inquiry  is  whether  boards  of  education  have  any 
legal  basis  for  aiding  private  school  transportation  for  either 
elementary  or  high  school  pupils  if  the  statutory  provisions 
for  private  school  transportation  are  null  and  void. 

We  have  concluded  in  answer  to  question  No,  1 that  the 
court  has  held  the  provisos  of  Sections  165*140  and  165,143 
with  regard  to  private  school  transportation  unconstitutional. 

The  effect  of  such  a holding  is  to  render  such  portions  of  the 
statutes  null  and  void. 

It  is  stated  in  12  C,J«,  Constitutional  Law,  page  300, 
Section  228: 

"The  interpretation  given  to  a statute  or 
constitutional  provision  by  a court  of  last 
resort  is  binding  on  all  departments  of  the 
government,  including  the  legislature;  and 
a decision  by  such  a court  that  a statute 
is  unconstitutional  has  the  effect  of  render- 
ing such  statute  absolutely  null  and  void, 

(Gilkeson  v.  Mo,  Pac.  R,  Co,,  222  Mo, 

173#  121  s,w.  1^8,  24  l.r.a.,  ns,  844, 

17  Ann,  Cas,  888,) 

It  is  further  said  in  56  C,J,,  Schools  and  School  Districts, 
page  186,  Section  41: 

" * * * where  the  constitution  requires  the 
revenues  from  the  school  fund  to  be  applied 
exclusively  to  the  public  or  common  schools, 
a statute  providing  for  the  payment  of  any 
part  thereof  to  a private  school  or  a sec- 
tarian or  denominational  school  is  void. 

Subject  to  any  such  constitutional  provisions 
or  restrictions,  however,  the  school  moneys 
may  be  distributed  and  disposed  of  as  the 
legislature  may  direct,  provided  the  division 
is  according  to  some  reasonable  and  uniform 
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rule,  and  not  arbitrary;  and  the  distribution 
and  apportionment  or  disposition  thereof  must 
be  in  accordance  with  the  provision  of  the 
constitution  with  respect  thereto,  and  statutes 
enacted  within  its  terms  or  Tinder  its  authority. 

Therefore,  in  order  to  justify  the  expenditure  of  public 
funds  for  aiding  private  school  transportation,  boards  of  educa- 
tion must  be  able  to  point  to  some  legislative  enactment  con- 
sonant with  the  provisions  of  the  Constitution  which  authorize 
such  expenditure.  Since  the  only  statutory  provisions  purporting 
to  authorize  the  payment  of  public  funds  for  this  purpose  have 
been  held  in  violation  of  the  Constitution,  and  consequently  null 
and  void,  there  is  no  legal  basis  for  boards  of  education  to 
provide  assistance  from  public  funds  for  transportation  of  pupils 
to  private  schools  whether  they  be  elementary  or  high  schools. 


Question  No.  3 

Your  third  question  is  whether  the  court’s  decision  became 
effective  from  the  date  the  decision  of  McVey  v.  Hawkins,  supra, 
was  rendered  or  whether  the  opinion  was  in  the  form  of  a declara- 
tory judgment  indicating  what  the  law  has  always  been  since  the 
enactment  and  thereby  prohibits  any  further  claim  for  transpor- 
tation aid. 

The  effect  of  holding  a statute  unconstitutional  was 
discussed  in  Libber  v.  Heil  (Mo.  App.),  3 2 S.tf.  (2d)  792.  There 
the  Supreme  Court  had  held  a statute  for  legitimation  of  an 
illegitimate  child  unconstitutional  while  a similar  case  was 
pending  transfer  to  the  St.  Louis  Court  of  Appeals.  The  Court 
of  Appeals,  in  ruling  on  this  ca3e,  said,  l.c.  792,  793: 

"Meanwhile,  pending  the  submission  of  the 
case  in  the  Supreme  Court,  the  case  of 
Southard  v.  Short,  320  Mo.  932,  8 S.W.  (2d) 

903,  presenting  the  identical  question  in 
proper  manner,  was  argued  and  submitted  to 
that  court,  and  the  court  in  its  decision 
held  that  the  statute  was  unconstitutional 
and  void,  as  pertaining  to  a different 
subject  than  was  indicated  by  and  expressed 
in  the  title. 
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"Obviously,  the  effect  of  the  decision  of 
the  Supreme  Court  in  Southard  v.  Short,  supra, 
was  to  render  the  statute  null  and  void,  not 
only  from  and  after  the  date  of  such  judicial 
pronouncement,  but  even  from  the  date  of  its 
enactment*  £x  parte  Smith,  135  Ho*  223,  36 
S.W.  628,  33  L.R.A.  606,  58  Am.  St.  Rep.  576; 

State  v.  Hayes,  14  Mo.  App.  173J  12  C.J.  800. 

In  other  words,  the  statute  is  now  to  be 
regarded  as  void  ab  initio,  and  as  though  it 
had  never  been  in  existence;  and  it  is  our 
constitutional  duty,  following  the  ruling  of 
the  Supreme  Court,  so  to  treat  it  in  all 
matters  affecting  its  constitutionality. 

State  v.  Finley,  259  Mo.  414#  168  S.W.  921; 

State  v.  Finley,  187  Mo.  App.  72,  172  S.W. 

1162." 

The  law  generally  is  declared  in  12  C.J.,  Constitutional 
Law,  page  800,  Section  228: 

" * * * a decision  by  such  a court  that  a 
statute  is  unconstitutional  has  the  effect 
of  rendering  such  statute  absolutely  null 
and  void,  from  the  date  of  its  enactment, 
and  not  only  from  the  date  on  which  it  is 
judicially  declared  unconstitutional.  * * *" 

This  principle  is  asserted  in  many  other  cases,  among  which 
is  Norton  v.  Shelby  County,  118  U.S.  425#  442,  6 S.  Ct.  1121, 

30  L.  iid.  178,  where  it  was  said: 

"An  unconstitutional  act  is  not  a law;  it 
confers  no  rights;  it  imposes  no  duties; 
it  affords  no  protection;  it  creates  no 
office;  it  is,  in  legal  contemplation,  as 
inoperative  as  though  it  had  never  been 
passed." 

Therefore,  it  is  apparent  that  the  provisos  of  Sections 
165.140  and  165.143#  supra,  with  regard  to  private  school  trans- 
portation, found  by  the  court  to  be  violative  of  provisions  of 
the  Constitution,  were  void  from  their  very  enactment,  and  it 
follows  that  no  claim  for  transportation  aid  from  public  moneys 
or  the  public  school  fund  can  be  made  for  transportation  to 
private  schools. 
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question  Mo.  k 

You r fourth  question  is  premised  upon  the  condition  that  the 
answer  to  'question  No*  3 would  be  that  the  court's  decision  became 
effective  from  the  date  that  the  opinion  was  rendered,  whereas , 
in  answer  to  'Question  No.  3,  we  have  stated  that  the  decision  had 
the  effect  of  holding  the  portion  of  the  statutes  in  question  null 
and  void  from  the  date  of  their  enactment.  However,  as  stated 
above  in  answer  tc  question  No.  1,  the  remaining  portions  of  those 
statutes  are  now  as  effective  as  they  were  before  the  rendition 
of  the  decision  in  the  McVey  case. 

The  amount  of  state  aid  for  transportation,  which  is  a part 
of  the  minimum  guarantee  of  the  district  for  the  ensuing  year, 
is  based  upon  the  number  of  eligible  students  transported  in  the 
preceding  year.  The  fact  that  a school  district  may  have  provided 
transportation  for  some  children  to  private  schools  in  the  pre- 
ceding year  would  not  necessarily  deprive  the  district  of  the 
right  to  state  aid  for  the  ensuing  year  based  upon  the  number  of 
children  transported  to  the  public  schools  in  the  previous  year. 
The  district  would  not  be  entitled  to  state  aid  for  those  children 
transported  to  private  schools,  but  as  long  as  the  application  is 
based  upon  the  number  of  children  transported  to  public  schools, 
tnere  would  seem  to  be  no  reason  to  deny  that  application  regard- 
less of  the  fact  that  the  transportation  of  children  to  private 
schools  in  the  preceding  year,  the  cost  of  which  was  paid  from 
funds  illegally  apportioned  in  the  preceding  year,  may  have  been 
unlawful. 

Therefore,  it  would  be  proper  for  a school  district  to  make 
application  for  state  aid  for  transportation  for  the  scnool  year 
19f?3~5l4-  based  upon  the  number  of  children  transported  to  free 
public  schools  in  the  school  year  1952-53f  excluding  therefrom 
any  children  that  may  have  been  transported  to  private  schools. 


wuestlon  No.  5 

The  method  of  applying  for  state  aid  for  transportation, 
authorized  by  Section  165.H*3#  supra,  as  we  understand  it,  is 
the  same  as  the  method  used  in  applying  for  other  state  aid,  the 
procedure  for  which  is  set  out  in  Section  161.030(2),  RSMo  191*9. 
Under  that  section  the  district  clerk  is  required  to  make  and 
forward  to  the  county  superintendent  of  schools  a report  showing 
the  number  of  teachers  employed,  the  total  number  of  days'  attend- 
ance of  all  pupils,  the  length  of  the  school  term,  the  average 
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attendance,  the  number  of  days  taught  by  each  teacher,  the  salary 
of  each  teacher,  and  any  other  information  that  the  State  Hoard 
of  idducation  may  require. 

Section  161,014-0,  RSMo  1949#  in  providing  for  the  apportion- 
ment of  the  public  school  fund,  says,  inter  alia:  "provided, 
further,  tnat  the  state  board  of  education  shall  at  the  time  of 
making  the  annual  apportionment,  apportion  to  the  various  dis- 
tricts their  allotments  of  building,  transportation  and  tuition 
aid  as  provided  by  law," 

On  this  same  certification  required  by  Section  161,030  is 
included  an  item  for  transportation  as  a basis  for  the  annual 
apportionment  from  the  public  school  fund. 

After  the  report  is  properly  made,  the  county  superintendent 
of  schools  approves  it  and  turns  it  over  to  the  county  clerk  who 
summarizes  all  of  these  reports  and  forwards  to  the  State  Board 
of  education  a report  showing  for  the  county  substantially  the 
same  information  above  required  from  each  district.  It  is  made 
a misdemeanor,  punishable  by  fine  and  imprisonment,  for  any 
district  clerk,  teacher  or  county  clerk  knowingly  to  furnish  any 
false  information  in  such  reports. 

Then  Subsection  3 of  Section  161,030  says:  "The  state  board 
of  education  shall  certify  the  amount  so  apportioned  to  the 
comptroller  for  his  approval,  and  warrants  shall  be  issued  payable 
to  the  treasurers  of  the  several  counties  and  the  same  shall  be 
forwarded  to  them,"  Thereafter,  the  county  treasurer  immediately 
distributes  and  credits  the  money  to  the  various  school  districts 
in  accordance  with  the  statute. 

It  appears  also  that,  in  addition  to  the  information  contained 
on  the  above  certified  application,  the  State  Department  of 
education  requires  a further  report  on  transportation  on  which 
is  shown  the  name  of  each  pupil  transported  and  to  what  school  he 
or  she  was  transported. 

Your  fifth  question  states  that  applications  for  state  aid 
for  transportation  are  now  being  filed  in  which  some  pupils  being 
transported  to  private  schools  are  Included,  The  question  then 
is  whether  the  State  Board  of  education  must  accept  the  certifi- 
cation of  these  applications  as  a valid  basis  for  the  distribution 
of  transportation  aid  in  the  August  31  apportionment  of  state 
school  moneys. 
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In  answering  this  question  we  are  not  unmindful  of  the  case 
of  State  ex  rel.  Randolph  County  v.  ;jvans,  24 0 Mo.  95*  145  S.W. 

40.  In  that  case  an  enumeration  list  was  certified  to  aft ans, 
the  state  superintendent  of  schools*  who  refused  to  apportion 
state  aid  on  the  basis  thereof  on  the  ground  that  the  list  was 
fraudulent  in  that  it  contained  names  of  persons  not  between 
the  ages  of  six  and  twenty  years  and  who  did  not  reside  in  the 
district*  and  the  names  of  many  persons  who  were  dead,  and  further 
contained  many  false  and  fictitious  names  and  the  names  of  many 
persons  who  were  not  entitled  to  be  enumerated  as  residents  of 
the  school  district. 

The  county  brought  mandamus  to  compel  the  issuance  of  state 
aid  based  on  the  enumeration  list  as  certified  to  the  state  super- 
intendent of  schools. 

In  a four  to  three  decision,  the  majority  opinion  written 
by  Craves*  J.*  the  court  held  taat  the  act  of  the  school  directors 
in  making  the  enumeration  list  was  a judicial  act  which  was  not 
subject  to  collateral  attack  and  although  the  list  might  be 
attacked  and  corrected  in  a direct  proceeding  by  the  state  super- 
intendent as  long  as  the  list  existed,  the  state  superintendent 
must  accept  it  as  a proper  basis  for  the  distribution  of  the 
school  money. 

As  a further  reason  for  its  holding,  the  court  said  that 
the  duties  of  the  state  superintendent  were  purely  ministerial 
and  that  no  statute  authorized  him  to  revise  and  correct  enumera- 
tion lists  on  the  ground  of  fraud;  that  no  machinery  had  been 
set  up  whereby  he  could  hold  hearings,  etc.,  and  determine  the 
question  of  fraud.  The  court  said  tnat,  as  to  the  frauds  alleged 
for  prior  years,  the  state  superintendent  was  in  legal  effect 
rendering  judgment  against  the  district,  issuing  execution  and 
then  satisfying  the  execution  and  judgment,  which  he  could  not  do. 

A dissent,  in  part,  was  filod  by  brown,  J.,  and  concurred 
in  by  Rennish,  J. 

Section  10823,  R.S.  Mo.  1909,  substantially  the  same  as 
Section  161 .080,  RSMo  1949,  was  also  discussed  by  the  court  in 
this  case.  That  section  authorizes  the  State  hoard  of  education 
(then  the  state  superintendent  of  schools)  to  correct  any  errors 
made  in  the  apportionment.  It  was  held  not  to  grant  such  powers 
as  were  contended  for  by  the  state  superintendent.  That  section 
and  the  titans  case  were  discussed  in  a later  case,  that  of  State 
ex  rel.  Consolidated  School  Dist.  No.  9*  hates  County,  v.  Lee, 

303  Mo.  6ip.,  262  S.w.  344*  *e  do  not  believe,  however,  that 
either  of  these  cases  in  this  connection,  or  Section  161, 080, 
supra,  are  applicable  to  the  case  at  hand. 
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It  may  be  conceded  that  the  State  Board  of  education  has 
no  such  equity  powers  that  it  could  hold  hearings,  etc.,  for  the 
purpose  of  determining  the  issue  of  fraud,  and  it  need  not  be 
contended  that  being  a ministerial  body  it  could  refuse  to  honor 
or  could  question  a properly  certified  application  for  state  aid 
valid  on  its  face.  Nor  is  there  here  any  question  of  correcting 
any  error  made  in  an  apportionment*  Here  we  have  an  entirely 
different  situation  from  that  presented  in  the  ^vans  case  or  the 
Lee  case* 

The  Supreme  Court  has  held  in  the  McVey  case  that  public 
fronds  may  not  be  used  for  the  purpose  of  providing  transportation 
of  children  to  private  schools*  The  State  Department  of  Education 
may  be  presumed  to  know  the  public  schools  of  the  state  and  that 
those  schools  which  are  not  public  schools  shown  on  the  additional 
report  concerning  transportation  must  of  necessity  be  private 
schools* 

The  law  specifies  those  things  which  may  properly  be  the 
basis  of  an  apportionment  of  state  aid*  Section  161*030,  supra, 
states,  in  part,  that:  ”The  state  board  of  education  shall, 
annually,  before  August  thirty-first,  apportion  the  public  school 
fund  applied  for  the  benefit  of  the  public  schools  in  the  manner 
provided  by  law*"  (Jtfaphasis  ours.)  Prom  this  we  see  that  the 
bate  Department  of  .Education  has  the  power  and  the  duty  to  see 
that  only  those  items  specified  by  the  Legislature  are  used  as 
a basis  for  its  apportionment*  If  a district  should  submit  an 
application  for  state  aid  on  which  was  shown  an  item  of  one  pair 
of  boots  for  each  child  in  the  district,  for  which  there  is 
clearly  no  authorization  in  law,  could  it  by  any  logic  be  said 
that  the  Department  of  education  must  nevertheless  make  the 
apportionment? 

So  here  it  has  been  declared  by  the  highest  court  in  our 
state  that  public  funds  may  not  be  used  for  providing  transpor- 
tation of  children  to  private  schools  and  has  held  the  portions 
of  the  statutes  purporting  to  authorize  such  aid  unconstitutional, 
hence  null  and  void.  By  reports  In  the  Department  of  Education 
filed  with  the  application  for  state  aid,  the  Department  has 
official  knowledge  wnat  portion  of  the  sp  plication  for  transpor- 
tation aid  is  based  on  transportation  to  private  schools  and 
what  part  on  transportation  to  public  schools*  Since  the  part 
based  on  transportation  to  private  schools  Is  not  authorized  by 
law,  it  is  not  a proper  item  to  be  included  in  an  application 
for  state  aid  of  which  the  State  Department  must  take  cognizance 
and  deny  that  part  of  the  application* 
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This  ruling  Is  applicable  only  to  a situation  where,  as  here, 
the  fact  that  the  application  for  state  aid  is  based,  in  part  at 
least,  on  items  not  eligible  for  state  aid  appears  on  the  face  of 
the  application  or  on  other  required  reports  accompanying  the 
application.  This  ruling  is  not  meant  to  apply  to  a case  where 
the  application  and  all  other  reports  in  the  office  of  the 
Department  of  education  are  regular  on  their  face. 


question  No,  6 

Your  sixth  question  is  again  premised  on  the  condition  that 
the  decision  in  the  McVey  case  became  effective  law  from  the  date 
of  it 8 rendition,  and  you  then  Inquire  as  to  whether,  based  upon 
that  premise,  it  would  be  legal  for  the  State  J3oard  of  education 
to  apportion  transportation  aid  for  the  transportation  completed 
and  approved  prior  to  such  date  for  pupils  transported  to  private 
schools. 

In  view  of  our  answer  to  <^Uustion  No,  3*  the  above  specific 
question  need  not  be  answered.  Combining  our  answers  to  questions 
numbers  3 and  5»  It  follows  that  since  those  portions  of  the  law 
purporting  to  authorize  state  aid  for  transportation  to  private 
schools  havo  been  held  unconstitutional,  hence  null  and  void, 
since  their  enactment,  and  since  the  State  Board  of  education 
must  take  cognizance  of  undisputed  facts  which  appear  on  the  face 
of  an  application  for  state  aid  or  on  other  required  reports 
filed  in  the  office  of  the  State  Department  of  education,  if  it 
appears  thereby  that  an  application  is  based  in  whole  or  in  part 
on  transportation  to  private  schools,  the  application  as  to  that 
part  must  be  denied  although  the  transportation  was  completed 
and  approved  prior  to  the  date  of  the  decision  in  the  McVey  case. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  the  case  of  McVey  v, 
Hawkins,  258  S,W,  (2d)  927,  held  unconstitutional  the  provisos 
of  Sections  165*140  and  165,143*  RSMo  1949#  purporting  to  author- 
ize the  expenditure  of  public  funds  for  transportation  of  children 
to  private  schools,  and  that  the  holding  of  such  portions  of  the 
above  statutes  unconstitutional  renders  such  portions  null  and 
void  from  their  very  enactment. 

It  is  the  further  opinion  of  this  office  that,  under  the 
present  state  of  the  law,  boards  of  education  have  no  legal  basis 
for  aiding  private  school  transportation  for  either  elementary 
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or  high  school  pupils*  but  that  it  would  be  legal  and  proper  for 
school  boards  in  districts  where  private  school  transportation 
was  provided  last  school  year  to  make  application  for  state 
transportation  aid  based  upon  the  number  of  children  transported 
to  public  schools  and  excluding  therefrom  those  children  trans- 
ported to  private  schools. 

This  office  is  of  the  further  opinion  that  the  State  hoard 
of  i&ucation  may  deny  an  application  for  state  transportation 
aid  for  transportation  to  private  schools  where  the  fact  that  the 
application  is  based  on  transportation  to  private  schools  appears 
on  the  face  of  the  application  or  on  other  reports  required  to 
be  filed  in  the  office  of  the  State  department  of  education*  and 
this  is  true  although  the  transportation  may  have  been  completed 
and  approved  prior  to  the  date  of  the  rendition  of  the  decision 
in  the  McVey  case. 

The  foregoing  opinion*  which  1 hereby  approve*  was  prepared 
by  my  Assistant*  John  W.  Inglish. 


Yours  very  truly* 


JWI  :ml 


JOHN  M.  DALTON 
Attorney  General 


LEGISLATION:  EFFECTIVE  LATE: 

BOUKTI:  S ON  WOLVES: 


H.  B.  No.  66,  passed  oy  the 
last  General  Assembly,  reducing 
the  bounty  on  wolves,  will  oe- 
come  effective  cn  August  29,  1953* 


XXXXXX.XXXX 

John  . . L&lton 


August  27,  1953 


XXXXXaX 


John  C.  Jonnsen 


Honorable  J.  Patrick  Wheeler 
Prosecuting  Attorney 
Lewis  County 
Monticello,  Missouri 

Dear  Mr.  Wheeler: 

Tliie  will  be  the  opinion  you  requested  from  this  office 
as  to  the  date  when  the  Act,  passed  by  the  bixty-seventh 
General  Assembly  of  this  state,  reducing  the  bounties  on 
wolves,  will  become  effective. 

The  Act  of  the  Legislature  to  which  you  refer  was  House 
Bill  No,  86,  passed  by  the  General  Assembly  at  its  last  session. 
This  Act  repealed  Lections  279,010  anc  279,030,  Laws  of  Missouri, 
1951.  page  15  (*  ccumulative  Supplement,  Laws  of  nissouri,  1951* 
page  351)*  and  enacted  two  new  sections  numbered,  respectively, 
279«oIo  and  279*030,  in  lieu  thereof.  House  Bill  No,  88  was 
passed  without  an  emergency  clause. 

Section  29*  Article  III,  Constitution  of  Missouri,  1945* 
prescribing  the  effective  date  of  laws  passed  by  the  General 
Assembly  reads  as  follows: 

"Effective  Late  of  Laws  - xceptlons  - 
Procedure  in  Emergencies  anct  u~  on  i.ecess.  - 
No  law  passed  by  the  general  assembly  shall 
take  effect  unt  1 ninety  ciays  after  the 
adjournment  of  the  session  at  which  it  was 
enacted,  except  an  appropriation  act  or  in 
case  of  an  emergency  which  must  be  expressed 
in  the  preamble  or  in  the  body  of  the  act, 
the  general  assembly  shall  otherwise  direct 
by  a two- thirds  vote  of  the  members  elected 
to  each  house,  taken  by  yeas  and  naysj  pro- 
vided, if  the  general  assembly  recesses  for 
thirty  days  or  more  it  may  prescribe  by  joint 
resolution  that  laws  previously  passed  and 
not  effective  shall  take  effect  ninety  days 
from  the  beginning  of  such  recess.” 


Honorable  J,  Patrick  Wheeler 


This  office  is  advised  by  the  Secretary  of  the  Senate 
that  the  Sixty-seventh  General  Assembly  adjourned  on  Sunday, 
May  31,  1953 » at  midnight. 

Under  the  terms  of  said  Section  29,  Article  111,  Consti- 
tution of  Missouri,  1945*  the  Act  reducing  the  bounties  on 
wolves  will  go  into  effect  ninety  days  after  May  31,  1953. 
Counting  the  ninety  days  from  the  date  of  adjournment  urings 
us  to  August  29#  1953*  which  will  be  the  effective  date  of 
said  Act. 


COfloLUSIOH 

It  is,  therefore,  the  advice  and  opinion  of  this  office, 
considering  the  premises , that  the  effective  date  of  House 
Bill  to . 5o,  passed  by  the  Sixty-seventh  General  Assembly  of 
this  state,  reducing  the  bounty  on  wolves,  will  become  effective 
on  August  29 , 1953* 

This  opinion,  vdiich  I approve,  has  been  prepared  by  my 
assistant,  George  W.  Crowley. 


Very  truly  yours. 


JOiiA  M.  LALTOt 

Attorney  General 
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TAXATION: 


Corporation  organized  under  general  business 
corporation  statutes  liable  for  ad  valorem 
taxes . 


September  2,  19>3 


Honorable  Jay  White 
Prosecuting  Attorney 
Phelps  County 
dolla,  Missouri 

bear  Sir: 

deference  is  made  to  your  request  for  an  official 
opinion  of  this  department,  reacting  in  part,  as  follows: 

"I  have  been  requested  by  the  County 
Court  to  examine  papers  of  the  central 
Missouri  negional  Fair,  Inc*  here  in 
Phelps  County,  Missouri,  to  see  if  it 
is  subject  to  county  und  state  taxes* 

♦ a***-*  *«•»■»*■*«■<*•  ■«•■***■<*■ 

"If  you  can  be  of  help  to  me  in  this 
matter,  1 would  certainly  appreciate 

it." 

four  attention  is  hirst  directed  to  the  provisions  of 
Section  I37*07i>#  uSMo  194‘>,  reading,  as  follows: 

5 very  pers  n owning  or  holding  real 
property  or  tangible  personal  property 
on  the  first  day  of  January  Including 
all  such  property  purchased  on  that 
day,  shall  be  liable  for  taxes  thereon 
during  the  same  calendar  year," 

also,  to  the  further  provisions  of  Section  137«095»  RSMo 
1949,  reading  as  follows: 

"All  tangible  personal  property  of  busi- 
ness ana  manuf ac turing  corporations  snail 
be  taxable  in  the  county  in  which  such 
property  may  be  situated  on  the  firBt 
aay  of  January  of  the  ye  ax*  for  which  such 
taxes  may  be  assessed  and  every  business 
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or  manufacturing  corporation  having  or 
owing  tangible  personal  property  on  the 
first  day  of  January  in  each  year,  which 
shall,  on  said  date,  be  situated  in  any 
other  county  than  the  one  in  which  said 
corporation  is  located,  shall  make  return 
thereof  to  the  assessor  of  such  county  or 
township  where  situated,  in  the  same  manner 
as  other  tangible  personal  property  is  re- 
quired by  law  to  be  returned." 

and  to  the  further  provisions  of  Section  137*140*  KSMo  I9J4.9, 
reading  as  follows: 

"The  real  and  tangible  personal  prop- 
erty of  all  corporations  operating  in 
any  county  in  the  state  of  Missouri  and 
in  the  city  of  St.  Louis,  and  subject  to 
assessment  by  county  or  township 
assessors,  shall  be  assessed  and  taxed 
where  situated." 

The  above  quoted  statutes  imposes  liability  for  ad 
valorem  taxes  upon  business  corporations  generally  and  pro- 
vides the  scheme  by  which  the  situs  for  tax  purposes  of  the 
tangible  personal  property  and  real  property  of  such  corpor- 
ations may  be  ascertained. 

four  attention  is  further  directed  to  the  provisions  of 
Sectior  6,  Article  X,  Constitution  of  Missouri,  19 4i>#  which 
reads  as  follows: 

"All  property,  real  and  personal,  of 
the  state,  counties  and  other  political 
subdivisions,  and  non-profit  cemeteries, 
shall  be  exempt  from  taxation;  and  all 
property,  real  and  personal,  not  held  for 
private  or  corporate  profit  and  used  ex- 
clusively for  religious  worship,  for  schools 
and  colleges,  for  purposes  purely  charitable, 
or  for  agricultural  and  horticultural  societies 
may  be  exempted  from  taxation  by  general 
law.  All  laws  exempting  from  taxation 
property  other  than  the  property  enumerated 
in  this  article,  shall  be  void." 

Accordingly,  under  the  constitutional  authorization 
contained  in  the  above  quoted  provisions,  the  General  Assembly 
has  provided  for  the  exemptions  from  taxation  of  the  real  and 
personal  property  of  certain  corporations.  Your  letter  of 
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Honorable  Jay  White 


inquiry  did  not  inform  us  as  to  the  exact  nature  of  the 
corporation  mentioned  therein.  We,  therefore,  directed 
an  inquiry  to  the  Office  of  the  Secretary  of  State  of  the 
State  of  Missouri  and  received,  therefrom,  the  following 
information: 

"Our  files  on  the  above  named  organization 
show  the  following  Information: 

"1.  On  September  3,  194$#  the  Phelps 
County  Fair  Association,  Incorporated 
was  qualified  under  the  General  and 
Business  Corporation  Act  of  Missouri 
showing  a registered  office  at  Rolla, 

Mo. 

"2.  On  May  20,  1950  this  corporation 
filed  an  amendment  changing  name  only- 
from  Phelps  County  Fair  Association  to 
Central  Missouri  Regional  Fair,  Inc* 

"3*  On  January  1,  1953  this  corporation's 
charter  was  forfeited  for  failure  to  file 
Anti-Trust  Affidavit  and  Annual  Registration 
Report  for  the  year  1952.  The  status  of 
this  corporation  today  is  inactive  and  not 
in  goodstanding  with  this  department* 

"Pursuant  to  your  verbal  inquiry,  we  further 
advise  that  there  is  nothing  whatsoever  in 
our  file  to  indicate  that  this  corporation 
had  at  any  time  converted  to  a i\on  Profit 

status ." 

From  the  foregoing,  it  becomes  clear  that  the  corporation 
referred  to  in  your  letter  of  inquiry,  in  so  fax-  as  the  recoras 
in  the  Office  of  the  Secretary  of  State  indicate,  is  not  within 
the  group  which  have  been  exempted  from  taxation  by  the  General 
Assembly* 


CONCLUSION. 

In  the  premises,  we  are  of  the  opinion  that  a corporation 
organized  under  the  General  Business  Corporation  Act  of  the 
State  of  Missouri  is  liable  for  ad  valoi-em  taxes  upon  all  of 
its  property* 
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The  for  jolng  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Mr.  Will  P.  Berry,  Jr. 

Very  truly  yours, 

JOHN  A 4 l ALTON 
Attorney  General 

WFB/mv 


COUNTY  WELFARE  DEPARTMENT:  House  Bill  No.  355  imposes  certain 
HOUSE  BILL  NO.  355:  duties  upon  the  County  'Welfare 

Department  in  each  county  in  the 
state,  which  duty  the  County  Welfare 
Department  in  each  county  is  legally 
obliged  to  discharge. 


September  19,  1953 

Filed:  #96 


Honorable  Jay  White 
Prosecuting  Attorney 
Phelps  County 
Rolla,  Missouri 

Dear  Sir: 


This  department  is  in  receipt  of  your  recent  request 
for  an  official  opinion.  You  thus  state  your  request: 

"I  would  be  pleased  to  have  your 
opinion  as  to  whether  or  not  the  De- 
partment of  Health  and  Welfare,  State 
Division  of  Welfare,  is  the  proper 
agency  to  aid  in  the  administering 
of  Section  202.807  of  the  new  law 
which  just  went  into  effect  on 
August  29th  in  reference  to  Judicial 
procedure  for  admittance  of  mentally 
ill  to  State  Hospitals. 

"If  your  opinion  is  that  this  department 
is  not  responsible  for  the  administration 
of  this  new  law  as  is  indicated  by  the 
new  law,  then  I would  like  to  have  your 
opinion  as  to  what  should  be  done  in  a 
county  such  as  Phelps  County  where  we 
have  no  County  Welfare  Department  as 
such. " 

We  note  your  statement  that  Phelps  County  has  no  County 
Welfare  Department.  In  this  regard  we  direct  your  attention  to 
Section  207.060,  RSMo  19^9*  which  states,  in  part: 
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"County  officers  - director  - agreements 
with  subdivisions  - other  employees.  - 
1.  The  director  of  welfare  shall  establish 
a county  office  in  every  county,  which  shall 
be  in  the  charge  of  a county  welfare  director 
who  shall  have  been  a resident  of  the  state 
of  Missouri  for  a period  of  at  least  five 
years  and  whose  salary  shall  be  paid  from 
funds  appropriated  for  the  division  of  welfare." 

Prom  the  above  it  will  be  observed  that  it  is  mandatory  that 
the  Division  of  Welfare  have  a department  in  each  county  in  the 
state.  The  State  Division  of  Welfare  informs  us  that  Phelps 
County  does  have  such  a department  and  that  Mrs.  Frances  Frame 
is  the  director  in  Phelps  County.  You  are,  therefore,  in  our 
opinion,  mistaken  in  stating  that  Phelps  County  does  not  have  a 
County  Welfare  Department. 

Section  202.807  of  House  Bill  No.  355  imposes  certain  duties 
upon  these  County  Welfare  Departments.  These  duties  are  set  out 
in  such  section  and  it  is  our  opinion  that  the  County  Welfare  De- 
partment of  Phelps  County  is  obligated  to  assume  the  duties  im- 
posed upon  it  by  the  aforesaid  section  . 

CONCLUSION 


It  is  the  opinion  of  this  department  that  Section  202.807 
of  House  Bill  No.  355  imposes  certain  duties  upon  the  County 
Welfare  Department  in  each  county  in  the  state,  which  duty  the 
County  Welfare  Department  in  each  county  is  legally  obliged  to 
discharge . 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Hugh  P.  Williamson. 


Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 


MOTOR  VEHICLES: 

PUBLIC  SERVICE  COMMISSION : 
SCHOOLS : 

SCHOOL  TRANSPORTATION: 


A private  bus  owner  who  uses  his  bus 
solely  for  the  purpose  of  transporting 
children  to  or  from  schools,  whether 
public  or  private,  does  not  need  to 
obtain  a certificate  from  the  Public 
Service  Commission  authorizing  him  to 
do  so. 


September  19,  195*3 


Honorable  Jay  White 
Prosecuting  Attorney 
Phelps  County 
Rolla,  Missouri 

Dear  Mr*  White: 

This  is  in  response  to  your  request  for  an  opinion, 
dated  August  31,  1953#  which  reads,  in  part,  as  follows: 

”l  have  been  requested  to  obtain  an 
opinion  from  you  as  to  the  following 
question: 

"!•  Is  it  lawful  for  a bus  owner  who 
contracts  with  the  public  school 
district  to  transport  children 
to  the  public  schools  to  also 
make  a separate  contract  with 
children  going  to  religious  and 
1 parochial  schools  to  transport 

such  children  in  the  same  bus 
and  along  with  children  going 
to  the  public  schools  without 
first  obtaining  public  service 
authority  to  transport  as  a 
carrier  of  passengers  other  than 
what  is  required  to  transport 
children  to  the  public  schools." 

Ordinarily,  this  office  does  not  write  opinions  concern- 
ing duties  and  liabilities  arising  tinder  laws,  rules  or  regu- 
lations of  the  Public  Service  Commission,  However,  inasmuch 
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as  a violation  of  the  provisions  of  Chapter  390,  RSMo  194-9, 
Amended  Laws  of  Missouri,  1951#  P*  547,  ®t  seq«,  dealing  with 
the  regulation  of  motor  carriers  and  contract  haulers  is  made 
a misdemeanor  under  Section  390*175*  Laws  of  Missouri,  1951* 
we  are  responding  to  this  request* 

Section  390.0^0,  Laws  of  Missouri,  1951#  Pag©  552»  Pro- 
vides that? 

”1*  Except  as  otherwise  provided  in  section 

390.030,  no  person  shall  engage  in  the  business 
of  a common  carrier  in  intrastate  commerce 

on  any  public  highway  in  this  state  unless 
there  is  in  force  with  respect  to  suoh  carrier 
a certificate  issued  by  the  Commission  auth- 
orizing such  operations.” 

Section  390,060,  Laws  of  Missouri,  1951#  Pag©  553  provides 

that : 

"1%  Except  as  otherwise  provided  in  section 

390.030,  no  person  shall  engage  in  the  busi- 
ness of  a contract  carrier  in  intrastate 
commerce  on  any  public  highway  in  this  state 
unless  there  is  in  force  with  respect  to  such 
carrier  a permit  issued  by  the  Commission, 
authorizing  such  operations.” 

Section  390*030,  referred  to  in  the  above  sections,  reads, 
in  part,  as  follows? 

”The  provisions  of  sections  390.011  to  390.176 
shall  not  apply  to: 

-is-  a-  * -IS-  a-  -IS-  -IS-  -If-  -IS-  -IS-  a -IS-  -IS-  a-  -if-  -If  if-  * a 

"2.  School  buses.” 

Section  390.020,  the  definition  section,  reads,  in  part, 
as  follows: 

”As  used  in  sections  390.011  to  390.176 

a -is-  -it-  -is-  a -is-  -if-  a ^ -if  a-  a a -if  a -a  a-  a-  a-  a-  a 

”13.  The  term  'school  bus*  means  any  motor 
vehicle  while  being  used  solely  to  transport 
students  to  or  from  school  or  to  transport 
students  to  or  from  any  place  for  educational 
purposes.” 
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Prior  to  the  1951  amendment.  Section  390*020,  5»  ( RSMo  1949)* 
defining  the  term  M school  bus”,  read  as  follows: 

"5*  The  term  'school  bus,'  when  used  in 
said  sections,  means  any  motor  vehicle 
used  to  transport  students  to  and  from 
school,  either  public  or  private,  or  to 
transport  pupils  properly  chaperoned, 
to  and  from  any  place  within  the  state 
for  educational  purposes," 

Prior  to  the  1951  amendment,  it  was  perfectly  clear,  of 
course,  that  the  exemption  of  school  buses  was  meant  to  apply 
to  buses  used  in  transporting  students  to  or  from  school,  whether 
public  or  private.  Under  the  1951  amendment,  with  removal  of 
the  words  "public  or  private”  it  is  not  so  clear. 

In  interpreting  the  word  "school"  or  "school  district", 
when  used  in  connection  with  the  ohapter  dealing  with  public 
schools,  it  has  been  held  that  those  words  apply  only  to  public 
schools.  However,  we  see  no  prevailing  reason  why  the  terra 
"school"  as  used  in  Chapter  390,  with  regard  to  the  regulation 
of  motor  carriers  and  contract  haulers,  should  receive  such  a 
limited  interpretation.  Certainly,  the  last  portion  of  the 
definition  in  Section  390,020,  13,  "to  transport  students  to 
or  from  any  place  for  educational  purposes"  would  seem  broad 
enough  to  include  any  educational  institution,  whether  public 
or  private*  Therefore,  we  are  of  the  opinion  that  a private 
hauler  who  uses  his  motor  vehicle  solely  for  the  purpose  of 
transporting  students  to  or  from  educational  institutions, 
whether  public  or  private,  does  not  need  a certificate  from 
the  Public  Service  Commission  authorizing  him  to  do  so. 


CONCLUSION 

It  is  the  opinion  of  this  office  that  a private  bus  owner 
who  uses  his  bus  solely  for  the  purpose  of  transporting  children 
to  or  from  schools,  whether  public  or  private,  does  not  need  to 
obtain  a certificate  from  the  Public  Service  Commission  authoriz- 
ing; him  to  do  so. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  John  W,  Inglish. 


Yours  very  truly. 


JWI : ik,lw 


JOHN  M.  DALTON 

Attorney  General 


TAXATION:  Possessory  rights  under  a lease  are  to  be  taxed 

as  "real  property"  under  Missouri  tax  laws. 


September  19,  1953 


Honorable  Hubert  Wheeler 
Commissioner  of  Education 
Department  of  Education 
Jefferson  City,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  department  wherein  you  proposed  the  following  inquiry: 

"I  shall  be  glad  to  have  your  advice  and 
official  opinion  in  answer  to  the  following 
question: 

"Under  the  laws  of  this  state,  where  the 
surface  of  federal  real  property  is  used 
exclusively  for  industrial  purposes  by 
private  parties,  are  the  leasehold  or 
possessory  rights  of  those  parties  taxable 
as  real  property?" 

Your  attention  is  directed  to  the  provisions  of  Section 
137.075,  RSMo  19^9,  which  read  as  follows: 

"Every  person  owning  or  holding  real 
property  or  tangible  personal  property 
on  the  first  day  of  January  including 
all  such  property  purchased  on  that  day, 
shall  be  liable  for  taxes  thereon  during 
the  same  calendar  year."  (Emphasis  ours.) 

To  properly  construe  the  term  "real  property"  as  used  in 
the  statute  quoted  we  must  resort  to  the  definition  of'  the  term 
as  found  in  Section  137.010,  Subsection  (2),  RSMo  1949,  which 
reads  as  follows : 
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"The  following  words,  terms  and  phrases 
when  used  in  laws  governing  taxation 
and  revenue  in  the  state  of  Missouri  shall 
have  the  meanings  ascribed  to  them  in 
this  section,  except  when  the  context 
clearly  indicates  a different  meaning: 

"(2)  'Real  property'  includes  land 
itself,  whether  laid  out  in  town  lots 
or  otherwise,  and  all  growing  crops, 
buildings,  structures,  improvements 
and  fixtures  of  whatever  kind  thereon, 
and  all  rights  and  privileges  belonging 
or  appertaining  thereto."  (Emphasis  ours.) 

It  thereupon  becomes  pertinent  to  determine  whether  the 
possessory  right  conferred  under  a lease  of  real  property  is  such 
a "right"  or  "privilege"  within  the  meaning  of  those  words,  or 
either  of  them,  as  they  appear  in  the  statute  quoted  supra. 

That  the  rights  conferred  upon  the  lessee  of  real  property 
under  a lease  embody  those  "rights"  and  "privileges"  as  those 
words  are  used  in  the  statute  quoted  supra  seem  to  be  so  ele- 
mentary as  to  not  require  the  citation  of  authority.  Among 
such  "rights"  and  "privileges"  as  come  most  readily  to  mind 
is  the  right  to  undisburbed  possession  of  the  premises  during 
the  period  of  the  lessee's  term,  the  right  to  resort  to  the 
courts  to  protect  his  possessory  rights,  the  right  to  sue  for 
damages  to  his  quiet  enjoyment  of  the  premises  and  for  damages 
which  have  been  suffered  as  a result  of  trespasses  by  others, 
the  right  to  the  rents  and  profits  arising  from  the  premises 
during  his  term,  and  the  right  to  use  the  demised  premises  in 
all  manners  commensurate  with  the  terms  of  the  letting.  These 
"rights"  and  "privileges"  are  well  recognized  in  our  system  of 
jurisprudence  and  they  may  be  protected  by  the  lessee  in 
appropriate  court  proceedings  in  the  proper  tribunals. 

At  this  point  we  desire  to  call  your  attention  to  the 
general  rule  with  respect  to  the  taxation  of  leaseholds.  The 
following  enunciation  of  the  rule  appears  in  American  Juris- 
prudence, Volume  51,  page  452: 

"*  * * Although  by  virtue  of  the  common  law 
a leasehold  remains  a chattel  real,  it  is 
within  the  power  of  the  state  to  declare  its 
nature  contrary  to  the  common  law  for  the 
purpose  of  taxation.  A lease  of  real  estate 
is  undoubtedly  property  in  the  hands  of  the 
lessee,  and  is  assessable  to  the  lessee  if 
it  is  a valuable  asset  to  him."  (Emphasis  ours . ) 
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This  rule  was  applied  by  the  Supreme  Court  of  Missouri  in 
the  case  of  State  ex  rel.  Ziegenhein  v.  Missouri  Free  School, 
reported  62  S.W.  998,  162  Mo.  332.  This  was  an  action  brought 
to  enforce  the  lien  of  the  State  of  Missouri  for  claimed  taxes 
due  upon  a building  standing  upon  a lot  owned  by  a concededly 
tax  exempt  organization.  The  building  was  under  lease  to  one 
of  the  defendants  who  did  not  occupy  a tax  exempt  status.  The 
contention  was  advanced  in  the  course  of  the  appeal  that  the 
interest  of  the  nontax-exempt  defendant  in  the  building  and 
lot  under  this  lease  could  not  be  taxed  inasmuch  as  no  specific 
statute  subjected  such  interests  to  taxation.  This  contention 
was  overruled  by  the  court  in  the  following  language: 

"In  this  view  we  do  not  concur.  All 
property  except  such  as  is  specifically 
exempted  by  the  Constitution  and  the 
statute  made  in  pursuance  thereof,  is 
subject  to  taxation,  and  we  can  see  no 
difficulty  In  assessing  the  separate  and 
distinct  property  of  Thompson  In  this 
building  any  more  than  would  be  encountered 
In  assessing  the  property  of  any  other  In- 
dividual. Whether  It  is  real  or  personal 
property,  or  whether  the  State  is  bound  to 
regard  it  as  personalty,  is  not  now  the 
question.  The  point  is.  Is  It  separately 
liable  to  taxation  as  his  property?  We 
hold  that  It  is.  And  It  is  Thompson's  duty 
to  list  it  just  as  every  other  taxpayer  is 
required  to  list  his  property  or  suffer  the 
penalties.  The  point  may  be  new  in  this 
court,  but  has  often  been  solved  in  other 
jurisdictions.  (People  ex  rel.  Muller  v. 

Board  of  Assessors,  93  New  York,  308; 

People  ex  rel.  v.  Commrs.  of  Taxes,  82  N.Y. 

459;  Russell  v.  City  of  New  Haven,  51  Conn. 

259;  Smith  v.  Mayor,  68  N.Y.  552.) 

"In  most  States  the  interest  of  Thompson 
under  a lease  like  this  Is  real  estate,  and 
as  our  statute  provides  that  the  words  'real 
estate'  shall  be  construed  to  include  all 
interest  and  estate  in  lands,  tenements, 
and  hereditaments  (sections  4917  and  4916, 

Revised  Statutes  1889),  little  doubt  can 
exist  that  Thompson's  interest  in  this  realty 
and  building  should  be  assessed  as  real 
estate.  As  it  is  obvious  he  has  not  been 


Honorable  Hubert  Wheeler 
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assessed  at  all,  no  judgment  can  be 
rendered  against  him  In  the  present 
action,  but  the  statute  supplies 
the  remedy  In  such  cases." 

It  seems  quite  clear  from  the  foregoing  that  the  Supreme  Court 
of  Missouri  has  held  that  the  possessory  rights  conferred  under 
a lease  of  real  property  are  subject  to  taxation. 

CONCLUSION 


In  the  premises,  we  are  of  the  opinion  that  the  possessory 
rights  in  real  property  conferred  upon  a lessee  are  "rights  and 
privileges"  within  the  meaning  of  that  phrase  as  used  in  Section 
137.010,  Subparagraph  (2),  RSMo  1949,  and  therefore  are  "real 
property"  and  subject  to  ad  valorem  taxation  under  the  provisions 
of  Section  137-075,  RSMo  1949. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant.  Will  F.  Berry,  Jr. 

Very  truly  yours , 


JOHN  M.  DALTON 
Attorney  General 


MOTOR  VEHICLES: 
DRIVER’S  LICENSE: 


Expiration  date  of  driver’s  license 
issued  under  authority  of  Section 
302.050,  RSMo  1949. 


October  17,  1953 


Honorable  W.  C.  Whitlow 
Prosecuting  Attorney  of 
Callaway  County 
Fulton,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  recent  request  for  an  official 
opinion  of  this  office  which  request  reads  as  follows: 

"At  the  requost  of  the  Missouri 
State  Highway  Patrol,  I filed  a 
complaint  in  the  Magistrate  Court 
charging  one  M,  Vi.  Cave  with  oper- 
ating a motor  vehicle  without  a 
valid  driver’s  license. 

"I  am  enclosing  a photostat  of 
Mr.  Cave’s  application  for  a 
drivers  license  which  shows  that 
he  apnlied  for  his  license  on  Jan- 
uary i,  1951.  He  apparently  was 
Issued  license  number  504226  which 
bears  the  date,  February  22,  1951. 

Cave’s  birthdate  is  January  10,  1923. 

His  license  bears  the  statement  ’this 
license  expires  two  years  after  the 
first  anniversary  of  the  date  of  the 
birth  of  the  applicant*.  The  balance 
of  the  statement  has  been  scratched 
out  and  is  illegible. 


Honorable  W 


C . Vhitlow 


"There  has  been  a good  deal  of  con- 
fusion regarding  the  expiration  date 
regarding  driver's  license  in  Missouri* 

"Mr.  Cave  contends  that  his  driver's 
license  expires  January  10,  1954, 
basing  his  contention  on  the  fact  that 
this  license  expires  two  years  after 
the  first  anniversary  of  the  date  of 
the  birth  of  the  applicant  after  his 
license  was  issued.  The  Highway  Patrol 
contends,  along  with  the  Department  of 
Revenue,  that  his  license  expired  on 
his  birthday  in  1953* 

"I  thought  probably  your  office  had  been 
requested  to  render  an  ooinion  on  this 
situation.  I would  like  to  have  an 
opinion  regarding  the  expiration  date  of 
this  license." 

We  wish  first  to  note  that  you, in  your  opinion  request, 
state  that  a particular  driver's  license  was  applied  for  on 
January  1,  1951;  whereas,  the  photostatic  copy  of  the  driver's 
license  submitted  in  the  case  states  that  it  was  actually  applied 
for  on  January  31,  1951. 

The  facts  briefly  stated  are  as  follows:  A person  whose 
birth  date  is  on  January  10th,  did  on  January  31*  1951,  make 
application  for  a driver's  license  which  was  duly  Issued  on 
February  22,  1951.  Such  license  was  issued  under  authority  of 
Section  302.050,  RSMo  1949,  which  was  the  governing  statutory 
provision  at  that  time.  Under  these  facts  the  question  is 
presented  as  to  when  a license  issued  under  the  particular 
facts  mentioned  would  expire. 

Section  302,050,  RSMo  1949,  provides  as  follows: 

"To  all  applicants,  submitting  a 
satisfactory  application  under  the 
requirements  set  forth  in  sections 
302,010  to  302,270,  the  director  of 
revenue  shall  issue  a motor  vehicle 
driver's  license  upon  the  payment  of 
a fee  of  twenty-five  cents  therefor, 
for  two  years.  Motor  vehicle  driver's 
license  shall  expire  two  years  after 
the  first  anniversary  of  the  date  of 
the  birth  of  any  applicant  occuring 
after  June  30.  1948.  The  anniversary 
of  the  date  or  birth  of  any  applicant 
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Honorable  W*  C#  Whitlow 


born  on  February  twenty-ninth, 
shall,  for  the  purposes  of  this 
section,  during  the  years  in  which 
there  is  no  February  twenty-ninth, 
be  considered  as  March  first.  Every 
such  license  shall  be  renewable  on 
or  before  its  expiration  upon  appli- 
cation and  payment  of  the  required 


It  is  noted  that  this  statutory  provision  contains  the 
provision  that  "Motor  vehicle  driver’s  license  shall  expire 
two  years  after  the  first  anniversary  of  the  date  of  birth  of 
any  applicant  occuring  after  January  30,  1943."  Without  a 
discussion  of  its  legislative  history  or  its  applicability,  we 
are  of  the  opinion  that  such  provision  cannot  be  held  to  be 
governing  upon  a license  issued  as  above  noted.  Th9  reason  is 
obvious.  A person  whose  birth  date  is  January  10th,  and  who 
makes  application  for  a license  after  such  date  in  1951,  could 
not  obtain  a valid  license. 

Since  we  have  held  that  this  provision  does  not  control  the 
expiration  date  of  a license  issued  under  these  circumstances, 
we  must  look  elsewhere.  Section  302.050,  provides  that  a license 
shall  be  issued  upon  proper  application  and  payment  of  a fee  for 
a period  of  "two  years,"  with  this  direction  in  mind,  we  are  of 
the  opinion  that  a license  issued  on  February  22,  1951,  upon  an 
application  filed  on  January  31,  1951,  would  be  valid  two  years 
from  date  of  issuance. 

It  is  axiomatic  and  needs  no  discussion  to  state  that  the 
law  may  not  be  changed  by  language  appearing  on  the  face  of  a 
driver’s  license  form  prepared  by  the  proper  authorities, 

CONCLUSION 


Therefore  it  is  the  opinion  of  this  office  that  a driver’s 
license  issued  on  February  22,  1951,  to  a person  whose  birth  date 
is  January  10th,  upon  application  made  the  31st  day  of  January, 
1951,  would  be  valid  for  a period  of  two  years  from  date  of  issu- 
ance. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  D%  D.  Guffey. 

Very  truly  yours, 


DUG: hr 


JOHN  M.  DALTON 
Attorney  General 


NON INTOXICATING  BEER: 


Prohibition  against  the  selling  of  non 
intoxicating  beer  to  minors,  contained 
in  Section  312.400,  RSMo  1949,  not  con 
fined  to  licensees  and  their  employees 
but  extends  to  all  persons  who  are  not 
specifically  excepted  by  the  statute. 


November  17,  1953 


Honorable  J.  Patrick  Wheeler 
Prosecuting  Attorney  of 
Lewis  County 
Monticello,  Missouri 

Dear  Sir: 

We  render  herewith  our  opinion  based  upon  your  request 
of  November  9,  1953,  which  request  reads  as  follows: 

"A  question  has  arisen  concerning  the 
class  of  persons  to  which  Section 
312.400  applies.  Will  you  kindly 
furnish  our  office  with  an  opinion 
concerning  this  section? 

"Section  312.400  recites,  *No  per- 
son or  his  employee  • . .*  shall  give 
liquor  to  a minor.  Section  311*310 
provides,  ’Any  licensee  under  this 
chapter  or  his  employee  • . . * who 
sells  liquor  or  allows  a minor  to 
procure  liquor  shall  be  guilty  of  a 
misdemeanor. 

"The  question  we  have  is  whether 
312 .400  applies  to  persons  other  than 
licensees  under  the  chapter  who  pro- 
cure non- intoxicating  beer  for  minors. 

It  seems  clear  that  312.400  applies  to 
the  licensee  who  sells  non-intoxicating  beer 
to  a minor,  but  as  to  other  persons  it  is 
not  clear." 


Honorable  J.  Patrick  Yftieeler 


It  is  our  judgment  that  the  prohibition  against  selling, 
giving  or  supplying  of  nonintoxicating  beer  to  minors  is  not 
confined  to  licensees  under  this  chapter,  but  applies  to  all 
persons  (except  where  supplied  for  medicinal  purposes,  or  by 
a parent  or  guardian,  or  by  a physician.) 

The  argument  that  the  statute  applies  only  to  licensees 
and  their  employees  would  run  this  way:  The  inclusion  of  the 
phrase  "or  his  employee”  after  the  word  "person”  in  the  first 
part  of  the  statute  indicates  that  the  word  "person”  means  a 
person  having  a nonintoxicating  beer  license,  since,  otherwise, 
the  words  "or  his  employee"  would  be  superfluous.  Since  the 
prohibition  against  selling  nonintoxicating  beer  to  minors  is* 
part  and  parcel  of  the  same  statute,  and  in  the  passive  voice, 
it  is  intended  to  apply  to  the  same  class  of  persons,  i.e.,  to 
licensees  and  their  employees  only. 

However,  we  think  the  word  "person”  is  not  confined  to 
licensees.  In  other  parts  of  the  act  which  are  intended  to 
apply  only  to  licensees,  the  words  are  "any  person  holding  a 
permit  authorizing  the  sale  of  nonintoxicating  beer"  (Section 
312,390,  RSMo  1949);  and  "no  person  having  a license  under  the 
provisions  of  this  chapter"  (Section  312,410,  RSMo  1949)*  Such 
qualifying  words  are  absent  in  Section  312,400,  supra. 

Also,  certain  classes  of  persons  are  specifically  excepted 
from  the  operation  of  that  portion  of  Section  312,400  prohibiting 
supplying  to  minors  - parents  and  guardians,  and  physicians.  Having 
specifically  excepted  these,  we  discern  a legislative  intent  to 
include  all  others. 


CONCLUSION 

The  prohibition  against  the  supplying  of  nonintoxicating 
beer  to  minors,  contained  in  Section  312,400,  RSMo  1949,  is  not 
confined  to  licensees  and  their  employees,  but  extends  to  all 
persons  who  are  not  specifically  excepted  by  the  statute. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr,  W,  Don  Kennedy. 

Very  truly  yours, 


JOHN  M.  DALTON 
Attorney  General 


ACCOUNTANTS : 

PUBLIC  ACCOUNTANTS: 


FILED 


Operation  of  bookkeeping  and  tax  service  not 
the  practice  of  public  accountancy,  and  its 
operation  without  certificate  of  registration 
as  public  accountant  is  not  a violation  of 
law.  Use  by  the  proprietor  of  such  service 
of  the  business  name  "auditing  and  tax  service 
"indicates  that  such  person  is  entitled  to 
practice  as  a public  accountant,"  and  is  un- 
lawful . 


Honorable  Jay  'Ahite 
Prosecuting  Attorney  of 

Phelps  County 
Holla,  Missouri 

Dear  Sir: 

\ie  render  herewith  our  opinion  based  upon  your  request 
of  October  17,  1953,  which  request  reads  as  follows: 

"I  would  be  pleased  to  have  you 
render  an  opinion  as  to  whether  a 
person  who  engages  in  bookkeeping 
and  tax  service  is  in  violation  of 
Chapter  326,  Revised  Otatutea  of 
Missouri,  1949,  when  the  following 
appears  on  their  letterhead,  door 
and  window:  ’John  Doe  Auditing  and 
Tax  Service*,  when  there  is  no 
certified  public  accountant  of 
Missouri  in  the  office." 

We  assume  that  a "bookkeeping  and  tax  service,"  referred 
to  in  your  letter,  is  a service  rendered  to  merchants  and  others 
engaged  in  business,  in  which  the  merchant  or  businessman  fur- 
nishes to  the  bookkeeping  service  his  invoices,  sales  slips, 
notes,  the  amounts  from  which  the  proprietor  of  the  service 
posts  in  a set  of  books  maintained  for  the  subscriber.  The 
service  would  also  include  the  preparation  of  tax  returns  and 
reoorts  for  the  subscriber  from  the  information  contained  in 
such  books.  The  proprietor  of  the  bookkeeping  and  tax  service 
receiving  from  the  subscriber  a weekly,  monthly  or  yearly  stipend 
as  compensation  for  such  service. 


Honorable  Jay  White 


We  further  assume  that  the  proprietor  of  the  service  does 
not  do  any  of  those  things  described  in  Subsections  1,  2,  3,  and 
4 of  Section  326.010,  RSMo  1949,  as  being  the  practice  of  public 
accountancy. 

Under  the  circumstances,  we  believe  that  the  operation  of 
such  bookkeeping  and  tax  service  comes  within  this  portion  of 
Section  326.010,  RSMo  1949: 

"Provided  that  nothing  contained 
in  this  chapter  shall  apply  to  any 
person  who  may  be  employed  by  one 
or  more  persons,  firms  or  corpora- 
tions for  the  purpose  of  keeping 
books,  making  trial  balances  or 
statements  or  preparing  reports, 
provided  such  reports  are  not  used 
or  issued  by  the  employer  or  em- 
ployers as  having  been  prepared  by 
a public  accountant." 

Hence,  the  operation  of  a bookkeeping  and  tax  service  as 
above  described,  is  not  the  practice  of  accountancy. 

While  without  the  scope  of  your  request,  we  wish  to  point 
out  that  the  preparation  of  income  tax  returns  which  are  of  a 
complex  nature  and  which  require  an  analysis  of  statutes  and 
judicial  decisions,  may  be  considered  as  the  practice  of  law. 

We  do  not  mean  to  be  approving  of  the  preparation  of  such 
returns  by  one  who  is  not  licensed  to  practice  law. 

However,  we  think  it  improper  for  a person  or  firm,  not 
having  a license  to  practice  public  accountancy  in  Missouri, 
to  employ  the  word  "auditing"  in  his  business  name.  Subsection 
2 of  Section  326.030,  RSMo  1949  reads  thus: 

"2.  No  person  shall  represent  him- 
self as,  permit  himself  to  be  styled 
or  known  as,  or  use  or  assume  the 
title  of  a * public  accountant,1  nor 
add  or  suffix,  nor  permit  the  addition 
or  suf fixing,  to  his  name  or  business 
appellation,  any  such  designation,  or 
any  other  word,  words  or  letters  to 
indicate  that  such  person  is  entitled 
to  practice  as  a public  accountant, 
unless  such  person  has  received  from 
the  board  a public  accountant  regis- 
tration certificate  which  is  still  in 
full  force  and  effect." 
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Honorable  Jay  White 


The  use  of  the  word  "audit”  Indicates  that  such  person  is 
entitled  to  practice  as  a public  accountant  in  violation  of  this 
statute* 

The  word  means  considerably  more  than  mere  bookkeeping*  We 
take  the  following  definitions  from  4,  Words  and  Phrases,  page 
dll,  Audit: 

”To  ’audit*  is  to  hear;  to  examine 
and  account;  and  in  its  proper  sense 
it  includes  its  adjustment  or  allow- 
ance, disallowance,  or  rejection. 

New  York  Catholic  Protectory  v* 

Rockland  County,  144  N.Y.S.  552, 

556,  159  App.  Div.  455." 

"*To  audit*  means  to  hear,  determine, 
and  adjust  or  certify,  and  an  ’audit' 
means  an  official  examination  of 
account,  comparing  vouchers  with  charges 
and  fixing  balance.  Fuller  & Hiller 
Hardware  Co*  v*  Shannon  & Willfong, 

Iowa,  215  N.  W*  611,  613." 

"While  the  word  'audit*  is  sometimes 
restricted  to  a mere  mathematical  pro- 
cess; it  generally  includes  investiga- 
tion, the  weighing  of  evidence,  and 
deciding  whether  items  should  or  should 
not  be  included  in  the  account.  Travelers' 

Ins.  Co*  v.  Pierce  Engine  Co*,  123  N.  W. 

643 » 644,  141  Wis.  103." 

"To  'audit*  moans  to  hear,  determine,  and 
adjust  or  certify,  and  an  'audit*  means 
that  an  official  examination  has  been 
made  of  an  account  or  claim,  comparing 
vouchers,  charges,  and  fixing  the  balance* 

Under  Dallas  charter,  claim  'audited*  by 
commissioner  heading  proper  department 
and  approved  by  board  of  commissioners 
is  established  for  payment*  Williams  v* 

Tompkins  (Tex.)  42  S.W.  (2d)  106,  110." 

The  purpose  of  said  Subsection  2 of  Section  326*030,  supra, 
is  to  protect  the  public  from  misleading*  We  think  the  use  of 
the  word  "auditing"  in  the  business  name  may  well  mislead  the 
public  to  believe  that  the  proprietor  of  the  service  is  entitled 
to  practice  public  accountancy. 
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CONCLUSION 


The  operation  of  a bookkeeping  and  tax  service  is  not 
the  practice  of  public  accountancy,  and  its  operation  without 
a certificate  of  registration  as  a public  accountant  is  not 
a violation  of  the  law  relating  to  the  practice  of  accountancy, 
although  preparation  of  income  tax  returns  of  a complex  nature 
might  be  the  practice  of  law. 

The  use  by  the  proprietor • of  such  service  of  the  business 
name  "auditing  and  tax  service,”  however,  "indicates  that  such 
person  is  entitled  to  practice  as  a public  accountant,"  and  is 
unlawful. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Mr.  W.  Don  Kennedy. 

Very  truly  yours, 


JOHN  M.  DALTON 
Attorney  General 
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COUNTY  TRUSTEE: 
DRAINAGE  DISTRICT: 
TAXATION : 


A drainage  district  is  not  entitled  to  partici- 
pate in  the  surplus  of  proceeds  received  from 
lands  sold  by  a county  trustee  under  the  pro- 
visions of  Section  14&.260,  RSMo  194-9 • A 
drainage  district  does  not  have  the  authority 
to  compromise  delinquent  drainage  taxes. 


December  14*  1953 


Honorable  James  J.  Wheeler 
Prosecuting  Attorney 
Chariton  County 
Kaytesville,  Missouri 


Dear  Mr*  Wheeler: 

In  your  letter  of  September  14th,  1953*  you  requested  an 
opinion  of  this  office  as  follows: 

"On  August  25#  1952,  the  trustee  for  this 
county  purchased  40  acres  of  land  at  the 
third  tax  sale  for  $85*69*  and  received 
a tax  deed  for  same.  r ;r 

"This  land  was  subject  to  drainage  district 
tax  in  the  amount  of  approximately  #490*00  at 
the  time. 

"On  August  3,  1953*  the  county  trustee  sold 
the  land  for  the  sum  of  #250,00. 

"The  County  Court  wishes  to  know  if  the  excess 
amount  received  above  state  and  county  taxes 
should  go  to  the  tax  sale  surplus  fund  or  be 
applied  on  the  delinquent  drainage  tax. 

"Also,  the  County  Court  wishes  to  know  if  a 
drainage  district  has  the  power  to  rebate  de- 
linquent drainage  taxes." 

Provision  is  made  for  the  purchase  by  the  county  of  land 
sold  at  the  third  offering,  by  Section  140.260,  RSMo  1949* 

"l.  It  shall  be  lawful  for  the  county  court  of 
any  county,  and  the  comptroller,  mayor  and 
president  of  the  board  of  assessors  of  the 


Honorable  James  J.  Wheeler 


city  of  St.  Louis,  to  designate  and  appoint 
a suitable  person  or  persons  with  discretionary 
authority  to  bid  at  all  sales  to  which  section 
140,250  is  applicable,  and  to  purchase  at  such 
sales  all  lands  or  lots  necessary  to  protect 
all  taxes  due  and  owing  and  prevent  their  loss 
to  the  taxing  authorities  involved  from  in- 
adequate bids. 

■ft  i'f  -:&■ 

"5*  All  lands  or  lots  so  purchased  shall 
be  sold  and  deeds  ordered  executed  and  de- 
livered by  such  trustees  upon  order  of  the 
county  court  of  the  respective  counties  and 
the  comptroller,  mayor  and  president  of  the 
board  of  assessors  of  the  city  of  St,  Louis, 
and  the  proceeds  of  such  sales  shall  be 
applied,  first,  to  the  payment  of  the  costs 
incurred  and  advanced,  and  the  balance  shall 
be  distributed  pro  rata  to  the  funds  entitled 
TicT  receive  tiae  taxes  on  lands'  or  lots  so~ 
dTaposed  of.  * -"<•  Jlmphasis  ours.) 

Thus,  the  answer  to  your  first  question  depends  upon  the 
interpretation  given  to  the  words  ’’funds  entitled  to  receive 
the  taxes  on  the  lands  or  lots  so  disposed  of." 

That  the  Jones-liunger  Act,  of  which  Section  140,260  is  a 
part,  was  not  intended  to  apply  to  collection  of  drainage  and 
levee  district  taxes  is  indicated  in  St.  John  Levee  and  Drainage 
District  of  Missouri  vs.  Pillman,  336  Mo.  93,  76  S.W.  (2d)  1095, 
l.c.  IO96,  wherein  the  court  stated: 

’’<*  # *:s ■ We  find  nothing  in  the  act  which 
Indicates  that  the  Legislature  Intended 
to  change  the  procedure  for  the  enforcement 
of  levee  and  drainage  taxes.  * *•’’ 

Thus,  Section  ll|.0.260  does  not  apply  to  drainage  districts. 

To  buttress  our  conclusion  that  drainage  districts  are  not  entitled 
to  participate  In  the  proceeds  at  hand,  it  is  noted  that  Section 
242.590  and  Section  243*370  provide  for  liens  for  drainage  districts, 
and  give  to  drainage  districts  the  power  to  preserve  their  right  to 
taxes  on  the  land  if  they  take  advantage  of  the  statutory  methods 
provided.  In  view  of  the  distinct  and  separate  categories  into 
which  collection  of  drainage  district  taxes,  and  the  collection 
of  general  taxes  are  placed,  it  is  our  conclusion  that  the  drainage 
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district  tax  collection  provisions  are  exclusive,  and  that 
if  a drainage  district  fails  to  take  advantage  of  its  rights 
under  those  provisions.  It  cannot  fall  back  upon  the  Jones- 
Munger  Act  to  remedy  its  own  neglect. 


The  next  question  is  whether  a drainage  district  has  the 
power  to  "rebate**  delinquent  drainage  district  taxes.  It  is 
our  assumption  that  you  do  not  mean  "rebate"  but  rather  inquire 
whether  the  county  court  has  the  power  to  compromise  drainage 
district  taxes.  Section  140.120,  RSMo  1949.  authorizes  the 
compromise  of  back  taxes  as  follows* 


"Whenever  it  shall  appeal  to  any  county 
court,  or  if  in  such  cities  the  register, 
city  clerk  or  other  proper  officer,  that 
any  tract  of  land  or  town  lot  contained 
in  said  back  tax  book  or  recorded  list  of 
delinquent  land  and  lots  In  the  collector's 
office  is  not  worth  the  amount  of  taxes, 
interest  and  cost  due  thereon,  as  charged 
in  said  back  tax  book  or  recorded  list  of 


delinquent  land  and  lots  in  the  collector's 
office,  or  that  the  same  would  not  sell 
for  the  amount  of  such  taxes,  interest  and 
cost,  it  shall  be  lawful  for  the  said  court, 
or  if  in  such  cities  the  register,  city 
clerk  or  other  proper  officer,  to  compro- 
mise said  taxes  with  the  owner  of  said  tract 
or  lot,  and  upon  payment  to  the  collector 
of  the  amount  agreed  upon,  a certificate 
of  redemption  shall  be  issued  under  the 
seal  of  the  court  or  other  proper  officer, 
which  shall  have  the  effeot  to  release 
said  lands  from  the  lien  of  the  state  and 
all  taxes  due  thereon,  as  charged  on  said 
back  tax  book  or  recorded  list  of  delinquent 
land  and  lots  in  the  collector's  office} 
and  in  case  said  court  or  other  proper 
officer  shall  compromise  and  accept  a less 
amount  than  shall  appear  to  be  due  on  any 
tract  of  land  or  town  lot,  as  charged  on 
said  back  tax  book  or  recorded  list  of  de- 
linquent land  and  lots  in  the  collector's 
office,  it  shall  be  the  duty  of  said  court 
or  other  proper  officer  to  order  the  amount 
so  paid  to  be  distributed  to  the  various 
funds  to  which  said  taxes  are  due,  in  pro- 
portion as  the  amount  received  bears  to  the 
whole  amount  charged  against  such  tract  or 


lot." 
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The  above  section  does  not  authorize  compromise  by  drainage 
districts,  of  delinquent  drainage  taxes,  nor  does  any  other 
statute  so  authorize.  The  powers  of  drainage  districts  is 
defined  in  Thompson  v.  City  of  Malden,  118  S.W.  (2d)  1059, 
l.c.  IO63,  as  follows: 

" ft  ft' ft  Their  rights,  powers  and  liabilities 
are  specifically  limited  by  the  statutes 
that  create  them.  ft  ft 

Thus  in  the  absence  of  such  statutory  authority,  it  is  our  con- 
clusion that  such  compromise  is  not  permitted. 


CONCLUSION 

It  is  therefore,  the  opinion  of  this  office  that  a drainage 
district  is  not  entitled  to  participate  in  the  distribution  of 
the  surplus  of  proceeds  received  from  lands  sold  by  a county 
trustee  under  the  provisions  of  Section  140.260,  RSMo  1949,  and 
that  a drainage  district  does  not  have  the  authority  to  comprorais 
delinquent  drainage  taxes. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Paul  McGhee. 


Very  truly  yours. 


PMoG : vlw 


JOHN  M.  DALTON 
Attorney  General 


CITIES,  TOWNS  and  VILIAGES:  Cities  of  fourth  class  not  required 
CIVIL  PROCEDURE : to  pay  filing  fee  in  magistrate  court 

MAGISTRATES:  but  must  furnish  bonds  in  attachment 

suits. 


1 FILED 

i 


April  21,  19^3 


?Tonorable  homer  v.  ’"ill  inns 
Prosecuting  Attorney 
Pollinger  County 
Marble  Hill,  Ills  sour  1 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  official 
opinion  of  tills  departmo  t,  rearing  as  follows: 

"I  would  appreciate  an  opinion  on 
tlie  following  ouest'oni  Are  fourth 
class  cities  required  to  pay  a filing 
foe  and  furnish  bond  in  attachment 
suits  in  the  Ms  istrete  Court?” 

The  first  question  presented  is  the  necessity  for 
the  payment  of  the  filing  foe.  In  this  regard  your  attention 
is  directed  to  the  following  portion  of  ection  lj.03.6l5* 

RSMO  19li-9: 


"I4.83.6i5.  1.  A fee  of  five  dollars 

snail  be  allowed  the  ma  istrate  in 
each  civil  proceeding,  general  or 
special,  instituted  In  his  court. 

Upon  the  commencement  of  any  such 
proceedings  in  the  magistrate  court 
except  in  cases  instituted  by  the 
state,  county  or  other  political 
subdiv' si on  the  party commencing  the 
3ame  shall  pay  to  the  clerk  of  said 
court  such  na  -Intrnta  fee  of  five 
dollars. 

(’nphaois  ours.) 

'.hat  a city  is  a "political  subdivision”  as  that 
phrase  is  used  in  the  aiotod  statute  appears  from  Mitchell 
v.  Bank  of  Ava,  65  S.VT.  2d  97*  l.c.  99*  from  which  wo  quote: 
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"Is  a city  of  the  third  class  a 
political  subdivision?  A standard 
work  on  municipal  corporations  so 
defines  it  in  the  following  lanruage: 

•A  municipal  corporation,  in  its 
strict  and  proper  sense  is  a body 
politic  and  corporate  constituted 
by  tue  inhabitants  of  a city  or 
town  for  the  purposes  of  local  govern- 
ment thereof.  Municipal  corporations 
as  they  exist  in  this  country  are 
bodies  politic  and  corporate  of 
the  general  character  above  des- 
cribed, established  by  law  as  an 
agency  of  the  State  to  assist  in 
civil  government  of  the  country, 
but  chiefly  to  regulate  and  admin- 
ister the  local  or  internal  affairs 
of  the  city,  town  or  district  which 
is  incorporated.'  Dillon  (5th  F.d.) 

Vol,  I,  'ec.  31 • (Italics  ours.) 

"Section  of  article  4 of  the 
orir-inal  Constitution,  prohibiting 
the  lending  of  credit,  refers  to 
counties,  cities,  towns,  or  townships 
as  ' political  corporations  or  sub- 
divisions o^  the  State.'  ( Italics  ours.)" 

Therefore,  under  the  expressed  provisions  of  the  quoted 
portion  of  the  statute  mentioned  supra,  a city  of  the  fourth 
class  is  not  roquired  to  pay  the  filing  foe  of  five  dollars 
as  a condition  precedent  to  the  institution  of  an  action  in 
the  magistrate  court. 

Your  second  question  relates  to  the  necessity  of  such 
cities  being  required  to  furnish  a bond  in  attachment  suits 
filed  in  the  magistrate  court.' 

In  tills  regard  your  attention  is  directed  to  Section 
521.660,  RSHo  19^9*  reading  os  follows: 

"521.660.  The  provisions  of  lav/ 
governing  attachments  in  circuit 
courts  shall  apply  to  attachments 
in  magistrate  courts  so  far  as  the 
same  may  not  be  inconsistent  with 
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the  provisions  which  are  specially 
applicable  to  magistrate  courts# 

Real  estate  may  not  bo  attached  under 
an  attachment  issued  in  magistrate 
court." 

Also,  to  the  provisions  of  Sect  on  521.050,  HST'o  19^9* 
from  which  we  quote: 

"521.050.  Any  plaintiff  wishing  to 
sue  by  attachment  may  file  in  the  clerk's 
office  of  the  court  in  which  the  attach- 
ment is  instituted,  or  with  the  magis- 
trate before  whom  the  suit  is  brought, 
a petition  or  other  lawful  statement 
or  exhibit  of  his  cause  of  action,  and 
except  in  suits  instituted  by  the  state 
or  (i  county  in  its  own  beKaTf,  and  also, 
except  in  cases  whore  the  defendant  is 
not  a resident  of  the  state  of  Missouri, 
in  either  of  which  cases  no  bond  shall 
bo  required,  shall  also  file  an  affidavit 
and  bond,  ■>>  ■&  & " 

( "mphasis  ours.) 

You  will  note  that  the  latter  statute  expressly  exempts 
the  state  and  counties  from  furnishing  attachment  bonds.  Cities 
and  other  political  subdivisions  have  not  been  included  within 
the  exemption  specifically  made,  nor  can  the  purview  of  the 
statute  be  extended  by  implication. 

Therefore,  since  such  exemption  does  not  prevail,  it  will 
be  necessary  that  a city  of  the  fourth  class  furnish  an  attach- 
ment bond  upon  bringing  an  attachment  suit  in  the  magistrate 
court. 


CONCLUSION 


In  the  premises,  we  are  of  the  opinion: 

(1)  A city  of  the  fourth  class  is  not  required  to  pay 
the  filing  fee  of  five  dollars  in  the  magistrate  court  upon 
the  filing  o^  an  action  on  behalf  of  such  city  in  said  court; 
and 


(2)  That  a city  of  the  fourth  class  must  furnish  an 
attachment  bond  in  actions  of  that  nature  instituted  on  behalf 


Honorable  Homer  F.  Williams 


of  such  city  in  magistrate  court* 

The  forof-oing  opinion,  which  I hereby  approve,  was 
prepared  by  ray  Assistant,  Mr.  Will  F.  Perry,  Jr, 

Your a very  truly. 


JOHN  If*  DALTON 

Attorney  General 


WFBrlrt 


CO-OPERATIVES:  Sec.  357.150,  RSMo  19if9,  prevents  use 

of  funds  of  co-operative  company 
organized  under  this  chapter  in  order 
to  pay  expenses  of  organizing  such 
company. 


J$xxxXjbdcxj$0N 

May  8,  1953 


John  C.  Johnsen 

xxxxxxx 


Honorable  George  D.  Will,  Jr, 

Member,  .Missouri  House  of 

Representatives 

State  Capitol 

Jefferson  City,  Missouri 


Dear  Mr.  Will: 

This  is  in  response  to  your  request  for  an  opinion  dated 
April  22,  1953*  which  read3,  in  part,  as  follows: 

"Thank  you  very  much  for  your  time  this 
morning  regarding  Section  357*150  cf  the 
Revised  Statutes  of  Missouri,  19^9* 

"In  the  above  mentioned  statute,  you  will 
find  that  the  funds  of  any  association 
organised  under  the  provision  of  this 
chapter  shall  not  be  used  in  the  payment 
of  expenses  for  promotion  of  any  such 
organization.  It  Is  my  desire  to  have 
your  opinion  as  to  whether  or  not  this 
section,  referred  to  above,  applies  to 
the  expenses  for  the  promotion  prior  to 
organization  or  to  expenses  for  promotion 
after  the  organization  has  been  for*od." 

Section  357*150,  RSMo  19^4-9 » reads  as  follows: 

"None  of  the  funds  of  any  association 
organized  under  the  provisions  of  this 
chapter  shall  be  used  in  the  payment  of 
any  expenses  for  promotion  of  any  such 
organization,  such,  for  instance,  as 
commissions,  salaries  or  expenses  of  any 
kind,  character,  or  nature  whatsoever." 
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This  section  was  Section  l4*  Laws  of  1919*  PaS©  119* 
remains  the  same  now  as  it  was  then.  We  are  unable  to  find  any 
case  in  which  the  Missouri  courts  have  construed  this  particular 
section.  Construction  of  this  section  is  confused  by  the  use 
of  the  words  "promotion  of  any  such  organization." 

A co-operative  company  organized  under  Chapter  357,  RSMo 
1949*  nevertheless  a corporation,  and  we  take  it  that  the  word 
"promotion"  is  used  in  the  sense  that  it  ordinarily  is  with  respect 
to  corporations. 

The  word  "promoters"  is  defined  in  Black's  Law  Dictionary, 
second  Edition,  as  follows; 

"In  the  law  relating  to  corporations,  those 
persons  are  called  the  'promoters'  of  a 
company  who  first  associate  themselves 
together  for  the  purpose  of  organizing  the 
company,  issuing  its  prospectus,  procuring 
subscriptions  to  the  stock,  securing  a 
charter,  etc.  See  Dickerraan  v.  Northern 
Trust  Co.,  176  U.  3.  181,  20  Sup.  Ct.  311, 

44  L.  Ed.  423*  Bosher  v.  Richmond  tc  H. 

Land  Co.,  89  Va.  455,  lb  S.E.  3&0,  37  Am. 

3t.  Rep.  879»  Yale  Gas  Stove  Co.  v.  Wilcox, 

64  Conn.  101,  29  A tl . 303,  25  L.R.A.  90, 

42  Am.  St.  Rep.  l£9;  Densmore  Oil  Co.  v. 

Densmore,  64  Pa.  49 • " 

This  term  has  also  been  defined  by  the  Missouri  courts  as 
follows ; 


" * * * *A  promoter  is  a person  who  takes 
such  preliminary  steps  in  the  formation 
of  a corporation  as  to  bring  himself  into 
a fiduciary  relation  thereto,  analogous  to 
that  of  trustee  and  cestui  que  trust. » 

Cook  on  Stock  and  Stockholders  (2  Md. ), 
sec.  651,  gives  the  following  definition: 

'A  promoter  i3  a person  who  brings  about 
the  incorporation  and  organization  of  a 
corporation.  He  brings  together  the  per- 
sons who  become  interested  in  the  enter- 
prise, aids  in  procuring  subscriptions,  and 
sets  in  motion  the  machinery  which  leads  to 
the  formation  of  the  corporation  itself. ' 
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Our  court  has  adopted  practically  the  same 
definitions.  (Exter  v.  Sawyer,  1I4.6  Mo.  302; 

Land  Co.  v.  Case,  104  Mo.  572.)  «•  * -a-” 

(South  Missouri  Pine  Lumber  Co.  v.  Crommer, 

202  Mo.  504,  518,  101  S.W.  22.) 

Section  357.010,  RSMo  1949*  reads,  in  part,  as  follows: 

”2.  For  the  purposes  of  this  section  the 
words  'association,*  'company,'  'corpora- 
tion,' 'society'  or  'exchange'  shall  be 
construed  to  mean  the  same.” 

Thus,  the  word  "association"  as  used  in  Section  357.150, 
supra,  refers  to  the  corporate  entity  as  that  word  is  defined  in 
Section  357.010,  supra.  The  word  "organization"  does  not  refer 
to  the  corporate  entity,  but  rather  relates  back  to  the  word 
"organized"  as  it  modifies  the  word  "association"  in  this  section. 
"Organization"  as  used  here  means  the  act  of  organizing,  and  not 
the  result  accomplished  after  that  act  is  completed. 

A similar  provision  is  found  in  the  laws  relating  to  the 
organizing  of  banks.  Section  3&2.070,  RSMo  1949*  In  the  chapter 
on  banks,  reads  as  follows: 

"1.  No  individual,  partnership  or  corpora- 
tion shall,  directly  or  indirectly,  receive 
or  contract  to  receive  any  commission,  com- 
pensation, bonus,  right  or  privilege,  of  any 
kind  for  organizing  any  bank  in  this  state, 
or  for  securing  a subscription  to  the  original 
capital  stock  or  surplus  of  any  bank  in  this 
state,  or  to  any  increase  thereof;  provided, 
that  this  action  shall  not  be  construed  as 
prohibiting  an  attorney  at  law  from  receiving 
compensation  for  legal  service  in  connection 
therewith. 

"2.  Each  and  every  individual,  partnership 
or  corporation  violating  the  provisions  of 
this  section  shall  forfeit  to  the  state  one 
hundred  dollars  for  each  and  every  such 
violation,  and  in  addition  thereto  double 
the  amount  of  such  commission,  compensation 
or  bonus." 


V 
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That  section  is  more  explicit  than  Section  357*150,  supra, 
but  we  believe  that  Section  357*150  was  designed  to  prevent  the 
same  evil  with  regard  to  the  organization  of  co-operative  com- 
panies that  Section  3^2*070  prohibited  with  regard  to  the 
organization  of  banks. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  Section 
357*150,  RSMo  I9I4.9,  prevents  the  use  of  the  funds  of  any  co- 
operative company  organized  under  th9  provisions  of  Chapter  357, 
RSMo  I9I4.9,  in  order  to  pay  the  expenses  of  organizing  such  a 
company  and  does  not  refer  to  the  furtherance  of  the  activities 
of  such  a company  after  it  has  been  organized  and  has  acquired 
its  corporate  status. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  John  W.  Inglish. 


Yours  very  truly. 


JWIiml 


JOHN  M.  DALTON 
Attorney  General 


J_i  ' 1.  w u\.  X ^ '.~v 


made  by  supervisor  of  liquor  cor  i.rol  or  by 
court  under  &r>r-*om’i-  te  circumstances. 


July  6,  1953 


Honorable  Homer  F.  Williams 
Prosecuting  Attorney 
Bollinger  County 
Marble  Hill,  Missouri 

Dear  Mr.  Williams: 

Reference  is  made  to  your  recent  reouest  for  an 
official  opinion  from  this  department,  which  reads: 

"Some  of  the  agents  of  the  supervisor 
of  liquor  control  of  the  state  have 
notified  certain  tavern  owners  nor  to 
sell  beers  or  liquors  to  certain  named 
parties,  which  parties  these  agents  name 
as  habitual  drinknrds. 

"Do  these  employees  of  the  Liquor  Control 
have  the  right  to  make  determinations  of 
whp  are  habitual  drunkards,  and  if  so  by 
virtue  of  what  section  of  the  law?" 

The  sale  of  intoxicating  liquors  to  persons  who  are 
habitual  drunkards  is  prohibited  and  made  a criminal 
offense  under  the  provisions  of  Section  311*310,  RSMo 
I9I4.9,  which  reads  as  follows: 

"Any  licensee  under  this  chapter,  or  his 

employee,  who  shall  3ell,  vend,  give 

away  or  otherwise  supply  any  intoxica- 

ting liquor  In  any  quantity  whatsoever 
to  any  person  under  the  age  of  twenty- 

one  years,  or  to  any  person  intoxicated 
or  appearing  to  be  in  a state  of  intoxi- 
cation, or  to  a habitual  drunkard,  and 
any  person  whomsoever  except  his  or  her 
parent  or  guardian  who  shall  procure 
for,  sell,  give  away  or  otherwise  supply 
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intoxicating  liquor  to  any  person  under 
the  age  of  twenty-one  years,  or  to  any 
intoxicated  rerson  or  any  person  appear- 
ing to  be  in  a state  of  intoxication,  or 
to  a habitual  drunkard,  shall  be  deemed 
guilty  of  a misdemeanor;  provided,  however, 
that  this  section  shall  not  apply  to  the 
supplying  of  intoxicating  liquor  to  a 
person  under  the  age  of  twenty-one  years 
for  medical  purposes  only,  or  to  the 
administering  of  said  intoxicating  liquor 
to  any  person  by  a duly  licensed  physician.” 

(Underscoring  ours.) 

/ 

The  conviction  of  such  criminal  offense  amounts  to  an 
automatic  revocation  of  the  license  of  the  offending  person 
under  the  provisions  of  Section  311*720,  RSMo  1949*  In 
addition  complaints  based  upon  such  sales  may  be  brought 
directly  in  the  circuit  court  in  which  the  licenses  premises 
are  located  by  either  the  sheriff  or  other  peace  officer  of 
such  county  or  by  any  eight  or  more  taxpaying  citizens. 

Such  procedure  is  authorized  under  paragraph  (1)  of  Section 
311.710. 

We  have  examined  cases  previously  decided  by  the 
appellate  courts  of  this  state,  particularly  those  under  a 
now  repealed  act  imposing  penalties  upon  dramshop  keepers 
who  sold  intoxicating  liquor  to  persons  who  were  "habitual 
drunkards"  after  notice  by  designated  members  of  the  family 
of  such  persons  to  not  do  so.  In  Jackson  County  v.  Schmid 
et  al.,  12l|  S.iV.  107)i,  the  court  Quoted  approvingly  from 
Page  v.  Page,  lj-3  Wash.  293»  the  follov/ing  definition  of 
"habitual  dr unka  r d ” : 

n * * »To  be  an  habitual  drunkard  a 

person  does  not  have  to  be  drunk  all  the 
time,  nor  necessarily  incapacitated  from 
pursuing,  during  the  working  hours  of  the 
day,  ordinary  unskilled  manual  labor. 

One  is  an  habitual  drunkard,  in  the  mean- 
ing of  the  divorce  lav/s,  who  has  a fixed 
habit  of  frequently  getting  drunk.  It 
is  not  necessary  that  he  be  constantly 
or  univer sally  drunk,  nor  that  he  have 
more  drunken  than  sober  hours.  It  is 
enough  that  he  have  the  habit  so  firmly 
fixed  upon  him  that  he  becomes  drunk 
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with  recurring  frequence  periodically, 
or  that  he  is  unable  to  resist  when  the 
opportunity  and  temptation  is  presented.’" 

This  definition  was  further  approved  in  180  S.W.  Ip.  9 in  the 
case  of  Lester  v.  Sampson. 

We  have  searched  the  statutes  relating  to  the  enforcement 
of  the  liauor  control  laws  of  this  state  and  the  regulations 
promulgated  by  the  supervisor  of  liquor  control  and  do  not 
find  that  any  authority  has  been  delegated  or  purportedly 
delegated  to  the  agents  of  that  department  to  make  a deter- 
mination as  to  whether  or  not  a particular  person  is  or  is 
not  an  "habitual  drunkard".  On  the  contrary  it  is  our 
thought  that  such  determination  is  a factual  matter  to  be 
determined  by  the  supervisor  of  liquor  control  or  by  a 
court  in  appropriate  proceedings  based  upon  an  alleged 
violation  of  Section  3H.310,  cited  supra. 

As  a practical  matter,  however,  we  do  wish  to  point  out 
that  if  information  is  given  the  holder  of  a license  that  a 
particular  person  is  an  "habitual  drunkard",  and  that  without 
regard  to  the  source  of  such  information,  it  is  certainly 
sufficient  to  put  such  holder  of  a license  on  notice  that  a 
ouestion  exists  as  to  the  right  of  such  person  to  purchase 
intoxicating  liquor.  If  such  holder  of  a license  thereafter 
should  sell  intoxicating  liquor  to  such  a designated  person 
and  it  be  later  determined  that  such  a person  in  fact  is  an 
"habitual  drunkard",  the  penalties  consequent  upon  such  sale 
would  necessarily  have  to  be  shown  by  the  holder  of  the 
license • 


CONCLUSION. 

In  the  premises  we  are  of  the  opinion  that  agents  of 
the  department  of  liquor  control,  as  such,  have  no  authority 
to  determine  whether  or  not  a particular  person  is  or  is  not 
an  "habitual  drunkard",  but  that  such  determination  is  a 
factual  matter  to  be  determined  in  appropriate  proceedings 
by  either  the  supervisor  of  liquor  control  or  a court. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  Will  P.  Berry,  Jr. 

Yours  very  truly. 


.F  <:sw 


JOHN  M.  DALTON 
Attorney  General 
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Honorable  Homer  F.  Williams 
Prosecuting  Attorney 
Bollinger  County 
Marble  Hill,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  department  reading  as  follows: 

"The  county  clerk  of  our  county  would 
like  information  in  the  following 
manner: 

"One  of  the  consolidated  School  districts 
have  been  trying  to  vote  a special  levy 
for  school  purposes  and  have  already  voted 
on  it  three  times  since  April,  each  time 
it  has  been  defeated,  they  are  now  getting 
ready  to  vote  on  it  on  the  9th  day  of  July, 
and  the  question  he  is  interested  in  is 
just  how  late  they  can  vote  and  force  him 
to  put  the  levy  on  the  taxes  due  and  payable 
this  year.  He  says  that  ordinarily  these 
estimates  are  given  him  in  June,  in  order 
for  him  to  get  them  in  the  tax  books  for  the 
current  year,  and  so  he  would  like  to 
know  what  date  is  the  latest  that  they  can 
vote  and  give  him  the  estimates  through  the 
Board  thereafter,  or  at  that  time,  and  make 
him  put  them  on  this  years  taxes.  ' 

In  this  opinion  we  have  assumed  that  the  "special  levy" 
referred  to  in  your  letter  of  inquiry  is  the  increased  levy 
authorized  under  the  Constitution  and  which  may  be  voted 
under  the  provisions  of  Section  I65.O8O,  Laws  of  Mo.,  1951, 
p.  469.  This  statute,  insofar  as  it  relates  to  the  duties  of 
the  county  clerk,  reads  as  follows: 
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" * * * and  if  two-thirds  of  the  qualified 
voters  voting  thereon  shall  favor  the 
proposed  increase  for  any  purpose,  the 
result  of  such  vote,  including  the  rate 
of  taxation  so  voted  in  such  district  for 
each  purpose,  and  the  number  of  years 
said  rate  is  to  be  effective,  shall  be 
certified  by  the  clerk  or  secretary  of 
such  board  or  district  to  the  clerk  of 
the  county  court  of  the  proper  county, 
who  shall,  on  receipt  thereof,  proceed 
to  assess  and  carry  out  the  amount  so 
returned  on  the  tax  books  on  all  taxable 
property,  real  and  personal,  of  such  school 
district,  as_  shown  by  the  last  annual 
assessment  for  state  and  county  purposes. 

Including  all  statements  of  merchants  as 
provided  by  law . 11  (Emphasis  ours . ) 

The  duties  enjoined  upon  the  county  clerk  after  receipt 
of  the  certified  additional  levy  are  outlined  by  Section  165.083, 
RSMo  19^9,  which  reads  in  part  as  follows: 

"Upon  receipt  of  the  estimates  of  the 
various  districts,  the  county  clerk 
shall  proceed  to  assess  the  amount  so 
returned  on  all  taxable  property,  real 
and  personal,  in  each  district,  as 
shown  by  the  last  annual  assessment 
for  state  and  county  purposes,  includ- 
ing all  statements  of  merchants  in  each 
district  of  the  amount  of  goods,  wares 
and  merchandise  owned  by  them  and  tax- 
able for  state  and  county  purposes; 

* * *T1  (Emphasis  ours . ) 

In  order  to  determine  the  last  possible  date  upon  which  such 
certification  and  extension  of  taxes  may  be  made,  it  is  necessary 
to  refer  to  the  general  statutes  relating  to  the  preparation  of 
the  tax  books  and  the  extension  of  levies  thereof.  This  is  made 
necessary  by  reason  of  the  incorporation  in  each  of  the  statutes 
quoted  of  the  phrase  "last  annual  assessment  for  state  and  county 
purposes"  which  discloses  that  the  levies  are  to  be  extended  only 
upon  the  assessment  lists  embraced  in  the  then  current  tax  rolls. 
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In  this  regard  we  direct  your  attention  to  Section 
137.290,  RSMo  1949,  relating  to  the  preparation  and  final 
correction  of  the  assessment  lists  in  which  said  section 
reads  as  follows: 

"The  assessor’s  book  shall  be  corrected 
and  adjusted  not  later  than  September 
first  of  each  year.  The  clerk  of  the 
county  court  in  each  county,  upon  receipt 
of  the  certificates  of  the  rates  levied 
by  the  county  court,  school  districts  and 
other  political  subdivisions  authorized  by 
law  to  make  levies  or  required  by  law  to 
certify  levies  to  the  county  court  or  clerk 
of  the  county  court,  shall  then  extend  the 
taxes  in  the  assessor’s  book,  in  proper 
columns  prepared  for  such  extensions,  ac- 
cording to  the  rates  levied;  and  shall  on 
or  before  the  thirty-first  day  of  October 
of  each  year  deliver  the  tax  book  with  the 
rates  extended  therein  to  the  collector. 

The  assessor’s  book,  with  the  taxes  so  ex- 
tended therein,  shall  be  authenticated  by 
the  seal  of  the  court  as  the  tax  book  for 
the  use  of  the  collector;  and  when  the 
assessor’s  book  is  in  two  or  more  volumes, 
such  extension  shall  be  made  in  all  such 
volumes,  and  each  volume  shall  be  authen- 
ticated by  the  clerk  with  the  seal  of  the 
court.  And  upon  a failure  to  make  out 
such  extension  of  taxes  in  the  assessor’s 
book  or  books,  as  the  case  may  be,  and 
deliver  same  to  the  collector  not  later 
than  October  thirty-first,  the  county 
court  shall  deduct  twenty  per  cent  from 
the  amount  of  fees  which  may  be  due  the 
clerk  for  making  such  extension,  and  such 
assessor’s  book,  with  the  taxes  so  extended 
therein,  shall  be  called  the  ’tax  book.’" 

You  will  note  that  under  the  provisions  of  this  section 
no  specific  time  has  been  set  out  within  which  the  county 
clerk  must  commence  the  extension  of  the  tax  levies  against 
the  various  properties  against  which  taxes  are  to  be  levied. 
However,  you  will  also  note  that  on  or  before  the  thirty- 
first  day  of  October  of  each  year  such  books  are  to  be 
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delivered  to  the  Collector  of  Revenue  for  the  use  of  such 
officer  in  the  collection  of  taxes. 

A fair  construction  of  the  statute  then,  it  seems  to  us, 
is  that  if  the  certification  is  made  to  the  county  clerk  prior 
to  his  having  extended  the  levies  against  the  property  of  the 
persons  resident  within  the  school  district  voting  the  in- 
creased levy  and  sufficient  time  remains  within  that  limited 
by  the  statute  during  which  the  county  clerk  can  make  the  ex- 
tension, then  it  is  the  duty  of  the  county  clerk  to  do  so.  On 
the  other  hand,  if  insufficient  time  in  fact  does  not  remain, 
or  if  the  prior  extension  of  levies  has  been  made,  then  we  do 
not  think  that  the  county  clerk  can  be  held  negligent  in  the 
discharge  of  the  duties  of  his  office  in  failing  to  extend  the 
duly  certified  levies.  In  other  words,  the  problem  is  one  of 
a practical  application  of  the  mechanics  involved  in  the  actual 
computation  of  the  taxes  and  the  extension  thereof  upon  the 
tax  books  related  to  the  time  within  which  such  tax  books 
are  to  be  finally  completed. 

CONCLUSION 


In  the  premises,  we  are  of  the  opinion  that  it  is  the 
duty  of  the  county  clerk  to  extend  upon  the  tax  rolls  all 
levies  which  are  certified  to  such  officer  prior  to  the  time 
that  such  officer  has  actually  entered  upon  the  discharge  of 
his  duties  as  provided  by  Section  137.290,  RSMo  19^9.  In 
other  words,  it  is  purely  a question  of  the  reasonableness 
of  the  time  remaining  prior  to  the  thirty-first  day  of  October 
of  the  current  year,  so  that  if  such  reasonable  length  of 
time,  in  fact,  remains,  then  the  county  clerk  should  extend 
the  taxes  as  certified. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Mr.  Will  F.  Berry,  Jr. 

Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 


